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FREDERICK KRAMER, ASSIGNEE, &C., VS. ISAAC COHN ET AL. 1 


In the District Court of the United States for the Western Dis- 
trict of Arkansas. In Chancery. 


Pleas and proceedings before the Honorable Isaac C. Parker, judge 
of the district court of the United States for the western district of 
Arkansas, in the case of— 


FREDERICK KRAMER, as Assignee of the Estate of Isaac Cohn, a 
Bankrupt, Complainant, 
VS. 
Isaac Coun and M.S. Conn, Defendants. 


Bill in Equity. 


Cohn and Cohn and Th’s H. Barnes, for complainant; Clendening 
and Sandels and Duval and Cravens, for defendants. 


2 UNITED STATES OF AMERICA, Eastern District of Arkansas: 


Be it remembered that at a district court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 7th day of April, A. D. 1879, at the United States 
court-room, in the city of Little Rock, Arkansas, the Honorable 
Henry C. Caldwell, judge, presiding, and holding said court, the fol- 
lowing procecdings were had, to wit, on September 13th, 1879: 


Transcript of Circuit Court, Eastern District. Appointment of Assignee. 
In the matter of Isaac Coun, Bankrupt. 


And now on this day, the court being well and sufficiently ad- 
vised respecting the matters and things, answering upon the demur- 
rer of the bankrupt, Isaac Cohn, to the petition of Lehman, Abra- 
ham & Co., creditors of said bankrupt, to have said bankrupt’s dis- 
charge heretofore granted herein set aside, and for the appointment 
of an assignee to administer upon assetts heretofore unadministered 
herein, is of the opinion that, as to so much of said petition as relates 
to the setting aside of said discharge the said demurrer ought to be 
sustained, but as to the other matters contained in said petition said 

demurrer ought to be overruled. It is, therefore, considered, 
3 ordered, and adjudged that as to so much of the petition as 

refers to said discharge the said demurrer be, and is hereby, 
sustained, and that as to so much of said petition the same be, and 
the same is hereby, dismissed as against said bankrupt. 

And it is further considered and ordered that, as to so much of 
said petition as relates to the appointment of an assignee, the said 
demurrer be, and the same is hereby, overruled, and that Frederick 
Kramer be, and he is hereby, appointed assignee herein, to take pos- 
session and administer upon any assets which may be found to be- 
long to the estate of said Isaac Cohn, bankrupt, so far as the same 
have not heretofore been administered upon herein. 
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es FREDERICK KRAMER, ASSIGNEE, &C., VS. 


Clerk’s Certificate. 


Eastern District of Arkansas. 


I, Ralph L. Goodrich, clerk of the district court of the United 
States for the eastern district of Arkansas, in the eighth circuit, hereby 
certify that the foregoing writing annexed to this certificate isa true, 
correct, and compared copy of the original remaining of record in my 
office. 

In witness whereof I have hereunto set my hand and af- 

4 fixed the seal of said court, this fourth day of October, in the 
year of our Lord one thousand eight hundred and seventy- 

nine, and of the Independence of the United States of America the 


one hundred and fourth. 
[SEAL. | RALPH L. GOODRICH, Clerk. 


o Opening Order. August Term, 1879. 


Be it remembered that at a regular term of the district court of 
the United States for the western district of Arkansas, begun and 
held at the United States court-house at Fort Smith, in said district, 
on the 4th day of August, A. D. 1879, it being the first Monday in 
said month, and the day appointed by law for the holding of said 
court—present and presiding, the Honorable Isaac C. Parker, judge 
of said court; also William H. H. Clayton, Esq., United States dis- 
trict attorney; Daniel P. Upham, Esq., marshal of said district, and 
Stephen Wheeler, Esq., clerk of said court—when, the following 
proceedings were had, on the chancery side of said court, to wit: 


6 Filing of Bill Praying for Temporary Restraining Order. 


In the District Court of the United States for the Western District 
of Arkansas. August Term, 1879. 


WEDNESDAY MornInoG, 9 O’CLOCK. 
Court met pursuant to adjournment. 
Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas. 


FREDERICK KRAMER, as Assignee in Bankruptcy of Isaac Colin, as 
Bankrupt, 
vs. 
Isaac Coun and M. S. Conn. 


And now, on this day, comes the complainant, Frederick Kramer, 
as assignee in bankruptcy of Isaac Cohn, a bankrupt, by Thomas 
H. Barnes, Esq., and and Mess. Cohn and Cohn, his solicitors, and 
files his Ret in equity and affidavits, praying, for causes 
therein set forth, for a temporary restraining order against said de- 
fendants, Isaac Cohn and M.S. Cohn, their agents and representa- 
tives, in manner and form as set out in the prayer of said bill, and 

also files a notice to said defendants of the said application 
7 for said restraining order, which appears to have been duly 
served on said Isaac Cohn by personal service and upon the 


ISAAC COHN AND M. S. COHN. 3 


said M.S. Cohn, said person being absent from the district, by de- 
livering a copy thereof to the said Isaac Cohn, and comes the said 
Isaac Cohn, by Mess. Clendening and Sandels, his solicitors, and, 
the said cause being submitted upon said bill of complaint and affi- 
davits and certain records of the U.S. district court for the eastern 
district of Arkansas, after the argument of counsel, the court takes 
time of considering its judgment herein. 

And now, the court being well and sufficiently advised in the 
— is of opinion that a temporary restraining order should 

e granted herein, as prayed in said bill. 

It is therefore considered, ordered, and decreed that the said Isaac 
Cohn and M. S. Cohn, their agents and representatives, and all per- 
sons acting for or under them, be, and they are hereby, severally 
restrained from disposing or attempting to dispose of, or interfering 
with or attempting to interfere with, a certain stock of goods and 
merchandise or any part thereof now kept and being in a certain 

storehouse known as “ Marble hall,” on the east side of Gar- 
8 rison avenue, in the city of Fort Smith, in the district where- 

in this court is held, now used in a bussines- carried on in 
said place purporting to be in the name of the said M.S. Cohn, be: 
ing the same set forth in the bill of complaint. : 

It is further ordered that this order take no effect until the said 
ee oe file a good and sufficient bond herein, to be approved 
by the clerk of this court, to the said defendants, in the penal sum 
of twenty-five thousand dollars, to secure the said defendants in any 
damages they may sustain by virtue of this order in the event it 
shall not be sustained upon the final hearing of this cause, or in 
event that said injunction should be desolved, at any time prior to 
the final hearing of said cause. 

And by consent of complainants it is further ordered that this 
restraining order shall not be taken to apply to any notes, bills of 
exchange, or other choses in action belonging to said defendants. 


9 Original Bill. 


In the District Court of the United States for the Western District 
of Arkansas. 


FREDERICK KRAMER, as Assignee in Bankruptcy of the Estate of 
! Isaac Cohn, a Bankrupt, 


Isaac CoHN and M.S. Conn. 
Bill in equity. 


To the Honorable Isaac C. Parker, judge of said court: 

The complainant says that on or about the 24th day of April, 
1877, the defendant, Isaac Cohn, was, upon the petition of his creditors 
adjudged by this honorable court a bankrupt; that as such bankrupt 
he filed schedules of his assets and liabilities in proper form ; that 
on the 22d day of June, 1877, W. B. Hagband was appointed assigne- 
of said estate; that there were no assets of said estate reported in said 
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4 FREDERICK KRAMER, ASSIGNEE, &C., VS. 


schedules to be administered upon; that the said assignee obtained 
his discharge from said office on or about the 30th of July, 1877; 
that since then until the 13th of September, 1879, there was no 
assignee of said estate, and that said bankrupt obtained his discharge 
in bankruptcy on or about the Sth day of August, 1877. 
e further says that for many years before and up to the 
10 24th day of April, 1877,the said Isaac Cohn had been doing, at 
Pine Bluff, Arkansas, a large business, consisting of dry goods, 
clothing, boots and shoes, hats and caps, notions, gents’ furnishing 
goods, and other merchandise peculiar to a business of general 
merchandise, in which said business the said defendant, M. S. Cohn, 
was a clerk. 

That a short time before commencemeut of proceedings, as afore- 
said, against said bankrupt, a fire occurred in his place at Pine Bluff, 
by virtue of which bankrupt falsely claimed and pretended that his 
entire stock, books of account, and avails were destroyed, and upon 
that plea procured some of his creditors, as complainant is informed 
and believes, to file a petition in bankruptcy against him as aforesaid, 
thereby hoping and intending to relieve himself from payment of 
his then outstanding indebtedness, which said bankrupt’s schedules 
show at that time to have equalled nineteen thousand six hundred 
and ninety-five dollars. 

That not exceeding two months before the date of filing this com- 
plaint certain of the creditors of said bankrupt, through their agent, 
ascertained that the representations and pretence of said bankrupt, 
to the effect that his entire assets were destroyed, were fabricated 
and false; that before the occurance of the said fire the said defend- 
ant, Isaac Cohn, removed large quantities of goods to Watson, 
Arkansas, and transmitted to his father, in Europe, large sums 
of money, aggregating over six thousand dollars ; that said goods 

were placed in custody of one A. Boschwitz, as complain- 
11 ant is informed and believes, at said town of Watson, and 

that said goods and said money remained in the hands of 
said parties until after said defendant’s discharge in bankruptcy, 
when, as complainant is informed and charges the truth to be, said 
defendant caused said assets to be transmitted to him, with which 
complainant is informed and believes the said bankrupt opened a 
business at Fort Smith, in said State of Arkansas, in the name of 
the said M.S. Cohn, his former clerk, who is also said defendant’s 
cousin, and in addition to said assets the said bankrupt before said 
fire took from the building wherein said store was situated in Pine 
Bluff his books of account, as complainant is informed and believes, 
and collected and appropriated a large amount of the accounts here- 
in set forth, even during the rendency of said bankruptey proceed- 
ings, which he also, complainant charges, invested in the said busi- 
ness at Fort Smith, all of which said bankrupt, in disregard of his 
oath and the order of court in bankruptey, kept and retained from 
his creditors in bankruptcy. 

And complainant charges that the fire aforesaid was one of a 
series of acts contemplated, connived at, and carried out by and be- 
tween the said Isaac Cohn and M.S. Cohn, for the purpose of defraud- 
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ing the said creditors of the said bankrupt, and that the stock at 
Fort Smith hereinafter described is the property ro kept back, with 
its natural increase. 

That said Isaac Cohn is now carrying on said business so stated 
at Fort Smith in the name of the said M.S. Cohn, but complainant 

avers the sameis owned, controlled, and carried on by the said 
12 Isaac Cohn, and is the property kept back by the said defend- 

ant from his creditors in bankruptcy, with the increase thereof, 
which said business consists of a stock of goods composed of dry 
goods, boots and shoes, hats and caps, notions, furnishing goods, and 
other merchandise usually kept in a general merchandise business, 
on the east side of Garrison avenue, in said city, and out of which 
said business the said defendant, Isaac Cohn, is daily selling off goods 
forming the stock thereof. 

That complainant was, by the order of this honorable court, on 
the — day of September, 1879, appointed assignee of said bankrupt’s 
estate; that he was not, nor have any of the creditors of said bank- 
rupt until a short time next before the bringing of this suit, not ex- 
ceeding twelve months. 

And complainant avers that the said M.S. Cohn does not reside- 
in the State of Arkansas, but resides in the city of St. Louis, Staté” 
of Missouri. 

The premises considered the complainant prays for an injunction 
to restrain the said Isaac Cohn or M.S. Colin from selling or attempt- 
ing to sell, or interfering with or attempting to interfere with, the 
stock of goods as aforesaid in said store and business done under the 
name of the said M.S. Cohn at said city of Fort Smith, on the east 
side of Garrison street, in the said city, and that their agents and 
representatives be restrained from so doing ; that a receiver be ap- 
pointed to take charge of and manage said business until the further 

order of the court ; that said defendantsanswer hereto, and that 
13 Isaac Cohn account for the goods and moneys so kept back 

and the increase thereof; that on the failure so to answer and 
account a decree go divesting all ownership in said stock out of said 
bankrupt and said M.S. Cohn, and vesting the same to complain- 
ant, aod that the usual orders for the deposition of said stock be 
made, and for process of law and other proper relief. 

THOS. H. BARNES anp COHN anp COHN, 
Solicitors for Complainant. 


14 Setting Aside Degree Pro Confesso. 
November Term, 1879. 


Fripay Mornina, 8} O’ctock, November 4th, 1879. 
Court met pursuant to adjournment. Present: The Honorable 
Isaac C. Parker, judge of the district court of the United States for 
the western district of Arkansas. 
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FREDERICK KRAMER, ASSIGNEE, &C., VS. 
FREDERICK KRAMER, Assignee, «c., 


v8. 
Isaac Coun and M. S. Conn. 
Bill in equity. 


On this day come- the said complainant, by Thomas H. Barnes, 
Esq., his solicitor, and the said defendant, Isaac Cohn, by Clenden- 
ing and Sandels, and Duvall and Cravens, his solicitors, and files his 
motion in writing and under oath to set aside the decree pro confesso 
entered against him, entered in the order-book on November 10th, 
1879, and to enter his appearance, and permit him to file his answer 
to the complainant’s complaint. 

On consideration whereof it is ordered by the court here that said 
order, taken as confessed against said defendant, be set aside and 

vacated, and that the appearance of said defendant Isaac 
15 Cohn be entered as of the rule day in November, and leave 

be given him to file his said answer, and the proper entries be 
made in the order-book. 


16 Filing of Answers of Def’ts to Bill of Complainant. 
November Term, 1879. 


FripaAy Mornina, 83 O’cLock, November 14th, 1879. 


Court [met] pursuant to adjournment. Present: The Honorable 
Isaac C. Parker, Judge of the district court of the United States for 
the western district of Arkansas. 


FREDERICK KRAMER, Assignee, &c., 
v8. 
Isaac Coun and M. S. Coun. 

| Bill in equity. 

On this day comes the said complainant, by his solicitor, Thos. 
H. Barnes, Esq., and the defendants, by Clendening and Sandels and 
Duval and Cravens, their solicitors, and the said defendants, by leave 
of the court, filed their separate answers to the said complainant’s com- 
plaint, and at the same time the said defendants filed their motion 
In writing for reasons therein contained for a dissolution of the in- 
junction heretofore granted by this court, and also filed sundry 
affidavits in support of said motion, which said motion is set down 
for hearing on November 20th, 1879. 


17 Separate Answer of M. S. Cohn. 


In the District Court of the United States for the Western District 
of Arkansas. 
FREDERICK KRAMER, as Assignee in Bankruptcy of Isaac Cohn, a 
Bankrupt, Plaintiff, 
vs. 
Isaac Conn and M.S. Coun, Defendants. 
The separate answer of M.S. Cohn of the bill of complaint ex- 
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hibited against him by Frederick Kramer, as assignee in bank- 
ruptcy of Isaac Cohn a bankrupt. 

The defendant, now and at all times saving to himself all and all 
manner of benefit or advantage of benefit of exception, or other- 
wise, that can or may be had or taken to the many errors, uncer- 
tainties, and imperfections in said bill contained, for answer thereto, 
or so much thereof as this defendant is advised it is material or 
necessary for him to answer, answering, saith: 

That he admits, so far as his knowledge extents, that it may be, 
and perhaps is, true that his codefendant, Isaac Cohn, was adjudi- 
cated a bankrupt on petition of his creditors, as stated in said com- 
plainant’s bill of complaint; that he filed schedules as therein stated ; 
that an assignee was appointed and discharged; that there had been 
no assignee for some time until complainant was appointed. 

That his codefendant was formerly in business at Pine Bluff, 

Arkansas, and that his business house was burned. 
18 This defendant denies that he ever was a clerk for his said 

codefendant, at Pine Bluff, Arkansas, or that he ever has 
been a clerk, agent, or employee of said codefendant in any cajacity 
since about May or June, 1872, and alleges the truth to be that, for 
a few months in 1872, in Memphis, Tenn., he had been clerk for his 
codefendant, but that the only business relation existing between 
him and the codefendant in Pine Bluff, Arkansas, was that for about 
four months during the year 1872, to wit, from about the latter part 
of June, to the latter part of October in said vear, they were part- 
ners in business ; that some time in October, 1872, they dis-olved the 
partnership, and that from that time until the spring of 1875 they 
were not even on speaking terms. 

That he has no knowledge from other than from information of 
the business of his codefendant, as connected with the burning of 
his business house at Pine Bluff, as to what was burned, or what he 
claimed or pretended, or whether such claims and pretences were 
true or false, and from such information he believes the allegations 
in said complaint contained charging his codefendant with fraud 
are false. 

That he has no knowledge or information, other than from the 
bill of complaint herein, as to the complainant or creditors of his 
codefendant, by their agent, ascertaining that certain representations 
and pretences being false, as stated in the said era, tHe or that 
his codefendant removed goods from his said store at Pine Bluff or 

transmitted over $6,000, or any other amount, to his father 
19 in Europe, or what was done with such goods or money, if 

such goods were removed or money sent to Europe, as alleged 
in said complaint, and that he has no knowledge that, from such 
information, he believes the allegations in said complaint alleging 
fraud are false, of collections having been made by his codefendant 
from his business after the burning of his said store, nor informa- 
tion other — that contained in the said complainant’s bill of com- 
plaint, and believes the said allegations to be false. 

This defendant denies that his codefendant, at the time alleged in 
said complaint or at any other time, opened a business in Fort 
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Smith, in his name, with any part of the stock of goods from the 
store of his codefendant at Pine Bluff or elsewhere, or with )his own 
means either directly or indirectly. 

This defendant pa Str that his codefendant is his second cousin. 

This defendant denies that his codefendant has, at this or any 
other time, had any interest in the business at Fort Smith, Arkan- 
sas, described in said bill of complaint, or that he put into said bus- 
iness any goods, money, or credits, or any other thing at any time 
in his own or any other name, either directly or indirectly, or that 
he is, or ever has been, conducting said business in any other ca- 
pacity than as clerk for this defendant and alleges the truth to be 
that he is the sole owner of said business. That it was started, con- 
tinued, and maintained by and with the means and credit of this 
defendant solely and entirely, and that his codefendant has not now, 

nor has he or any other person, at this or any other time, 
20 had any right, title, claim, or interest in or to the said busi- 

ness described in said bill of complaint. That his codefend- 
ant is employed by him asa clerk, and was so employed by him 
before said business was started, to go to Fort Smith to start said 
business for him, and that the only right or control his codefendant 
has, or ever has had, over said business is in the character and ca- 
pacity of a clerk and in no other manner whatever. | 

This defendant, further answering, denies that he ever, at any 
time or in any manner, conspired or con-ived with his codefendant 
or any other person to defraud his creditors by burning the store of 
the codefendant or aiding, counseling, or advising him thereto, or 
that he -as any reason to suppose or believe that said store was 
burned by his codefendant, and alleges the truth to be that each 
and every of thecharges and allegations made in the complainant’s 
bill of complaint that this defendant conspired, men § or con- 
trived with his codefendant or any other person, in manner or form, 
to burn the said storehouse of his codefendant, or in any other man- 
ner, way, or form to aid him to defraud his creditors, are untrue, 
false, and slanderous. 

This defendant says that the matters and things in said complain- 
ant’s complaint contained are not sufficient in law to be answered 
unto by this defendant, and this defendant claims the benefit of the 
want of equity in said bill of complaint to the same extent as if he 
had demurred thereto. 

M.S. COHN. 


21 DUVALL anp CRAVENS ann . 
CLENDENING anp SANDELS, 
Solicitors for Defendant, M. S. Cohn. 


M.S. Cohn, the above-named defendant, savs: That the matters 
and things stated in the foregoing answer, so far as stated of his 
own knowledge, are true, and so far as stated on information of 
others he believes them to be true. , 

M.S. COHN. 


de 


ISAAC COHN AND M. 8. COHN. 9 
Sworn and subscribed before me, at Fort Smith, Arkansas, this 


14th day of November, 1879. 
so JAMES BRIZZOLARI, 
U. S. Comm’r for the West. Dist. of Ark’s. 


22 Answer. 


In the District Court of the United States for the Western District 
of Arkansas. 


FREDERICK KRAMER, as Assignee of the Estate of Isaac Cohn, a 
Bankrupt, Plaintiff, 


US. 
Isaac Coun and M.S. Coun, Defendants. 
The seperate answer of Isaac Cohn, the above-named defendant. 


Said defendant, saving and reserving to himself all and all man- 
ner of advantage and benefit of exception to the manifold imperfec- 
tions and insufficiencies of the plaintiff’s bill of complaint herein 
exhibited against him and his: codefendant, M. S. Cohn, answering 
so much of said bill as he is advised and informed it is material or’ 
proper to answer, saith: 

hat it is true, as alleged by said said plaintiff, that for several 
years this defendant did a large mercantile business at Pine Bluff, 
Arkansas, but denies that said M.S. Cohn was at any period during 
the continuance of said business, or since this defendant came to the 
State of Arkansas, a clerk of this defendant, or otherwise in his em- 
ploy. This defendant admits that a fire occurred in Pine B-uff, 
Arkansas, in the latter part of October, 1876, whereby his 
23 storehouse was consumed with its contents, and that this de- 
fendant then owed nearly $20,000.00, but denies that his rep- 
resentations to the effect that his entire assets were destroyed were 
false or fabricated. | 

He denies that before the occurrence of said fire he (this defend- 
ant) removed large quantities, or any quantity, of goods to Watson, 
Arkansas, or elsewhere, and that he transmitted to his father in Eu- 
rope large sums of money, aggregating over six thousand dollars, or 
any other sum, except as hereinafter stated. ; 

Defendant denies that said goods, or any other goods of his, were 
placed in the custody of A. Boschwitz, or any other person, except 
two cases of goods which he received in payment of a deot after said 
fire occurred, and which defendant, about the lst of January, sold 
(1877) in Memphis, Tenn., for $275.00. 

Defendant denies that either “said ” goods, or any other goods, or 
that any money or assets of any description, were held by “said” 
parties, or any other party or parties, until after this defendant’s 
discharge in bankruptcy, and then transmitted to him. 

Defendant denies that with said or any assets in any way belong: 
ing to him he opened a business at Fort Smith, Arkansas, but avers 
the truth to be that he was not the owner, nor posse-d of any right, 
title, - — in or to one dollar of the money or a single 
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24 article of the goods with which said business was opened or 
has been maintained. 

This defendant admits that, after the occurrence of said fire, he 
_ collected several small amounts of money, due him from customers 
and debtors of his during the months of November and December, 
1876, and January, 1877, a good part of which was expended in 
paying the home debts of this defendant, such as clerk hire, &c., 
which were paid immediately after said fire, out of such collections, 
but denies that he has been in Pine Bluff or vicinity since about 
March 8th, 1877, and denies that he collected a cent on account of 
debts due him in said business since he left Pine Bluff. 

He denies that either “said” collections or any other collections 
of his are now, or have ever been, invested in said business at Fort 
Smith; and defendant denies that said fire was an act or a series of 
acts contemplated, connived at, or carried out by this defendant, 
singly or in conjunction with his codefendant, M. 8. Cohn, or any 
one else, for the purpose of defrauding his creditors, or for any other 
purpose, and avers the fact to be that said fire was an unmitigated 
misfortune to this defendant; that he had goods tothe value of 
$28,000.00 in said store at the time of said fire without one cent of 
insurance thereon, and says that, by reason of said fire, he was re- 
duced from comparative affluence to utter poverty, and that the al- 
legation contained in plaintiff’s complaint, that said fire was one of 

a series of acts contemplated, connived at, and carried out 
25 by this defendant and said M. 8. Cohn, for the purpose of de- 

frauding defendant’s creditors or for any other purpose, is 
unqualifiedly false and slanderous; and 

Defendant denies that the stock at Fort Smith, in said complaint 
described, or any part thereof, is property kept back from this de- 
fendant’s assignees or creditors. 

Defendant denies that said stock is owned or is controlled by him, 
except as the clerk of M.S. Cohn; and defendant alleges that, since 
his advent to this country, he has contributed yearly, according to 
his means, to the support of his parents, who are now aged respect- 
ively 80 and 71 years; that said contributions were small because 
their wants were few. 

That said sums, and each of them, were sent to his said parents 
without any reservation of benefit to this defendant, and that he has 
never directly or indirectly received one dollar of the same back in 
any manner. 

And this defendant alleges that at the time of said fire his entire 
stock of goods, merchannise, books of account, wearing apparel, fur- 
niture, and fixtures were consumed, and that this defendant kept 
back no property from his creditors, from which he has ever re- 
ceived or now has any advantage or benefit. 

Wherefore defendant prays that he be discharged with his reason- 
able costs, and as in duty bound will ever pray, &c. 

: ISAAC COHN. 
26 DUVAL anp CRAVENS, 
CLENDENING anp SANDELS, 
Attorneys for Defendant. 
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ISAAC COHN AND M. 8. COHN. 


FREDERICK KRAMER, Assignee, &c., Plaintiff, 
v8. 
M. S. Coun and Isaac Coun, Defendant-. 


The defendant, Isaac Cohn, says the matters and mene, set forth 
in the foregoing answer, so far as stated upon his own knowledge, 
are true, and, as stated upon the information of others, he believes 


to be true. 
ISAAC COHN. 


Subscribed and sworn to before the undersigned, at Fort Smith, 
in said western district of Arkansas, this 14th day of November, A. 


D. 1879. 
[SEAL. ] JAMES BRIZZOLARA, 
U. S. Commissioner for the West. Dist. of Arkansas. 


27 Filing of Replication to Seperate Answer of Isaac Cohn. 


November Term, 1879. 
Monpay Mornina, 8} o’cLock, —e 1st, 1869." 


Court met pursuant to adjournment. 3 
Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas. 
Bill in Equity. 


FREDERICK KRAMER, as Assignee, «c., 
v8. ; 
Isaac Coun and M. S. Coun. 


On this day comes the complainant, by Mess. Cohn and Cohn and 
Thos. H. Barnes, Esq., his solicitors, and files his replication to the 
seperate answer of defendant, Isaac Cohn. 


Bill in Equity. 
Monpay Morwnina, December 1st, 1879. 
FREDERICK KRAMER, as Assignee, «c., 
v8. 
Isaac Coun and M. S. Conn. 


On this day comes the complainant, by his solicitors, Mess. Cohn 
and Cohn and Thos. H. Barnes, and files his seperate replication to 
the seperate answer of M. S. Cohn, one of the defendants in this 


Cause. 
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28 Replication to Seperate Answer of Isaac Cohn. 
In the United States District Court for the Western District of 
Ark’s. 


FREDERICK KRAMER, Assignee of the Estate of Isaac Cohn, a 
Bankrupt, Compl’t, 
ae 
IsAAc Coun and M.S. Coun, Defendants. 


And now comes the said Frederick Kramer, as assignee of the 
estate of Isaac Cohn, a bankrupt, complainant, and says: That he 
ought not to be barred of his action, because he saith that the sev- 
eral matters set up in said seperate answer of said Isaac Cohn, de- 
fendant, are not true as therein set forth. 

And he further says that the matters set up in his said bill are 
true and correct as therein set forth. 

COHN anp COHN anpb 
THOs. H. BARNES, 


Solicitors for Complainant. 


29 Replication to Seperate Answer of M. S. Cohn. 
In the United States District Court for the Western District of Ar- 
kansas. 


FREDERICK KRAMER, as Assignee of the Estate of Isaac Cohn, Bank- 
rupt, Plaintiff, 
vs. 
Isaac CoHN and M.S. Cony, Defendants. 


And now comes the said Frederick Kramer, as assignee of the 
estate of Isaac Cohn, a bankrupt, complainant, and says: That he 
ought not to be barred of his action, because he saith that the sev- 
eral matters set up in said seperate answer of said M.S. Cohn, de- 
fendant, are not true as therein set forth; and he further says that 
the matters set up in said bill are true and correct as therein set 
forth. 

COHN anp COHN anp 
THOS. H. BARNES, 
Solicitors for Complainant. 
30 November Term, 1880. 
Monpbay Mornina, 8} 0’ciock, November 29th, 1880. 

Court met pursvant to adjournment, 

Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas, — 

Rill in Equity. 


FREDERICK KRAMER, as Assignee, &c., 
Us. 
Isaac Conn and M.S. Cony. 


Complainant, by consent, files amended bill of complaint. 
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Amended Bill. 


In the United States District Court for the Western District of 
7 Arkansas. In Equity. 


FREDERICK KRAMER, as Assignee in Bankruptcy, «c., 
: v8. 
IsAAc CoHNn and M.S. Coun. 


To the Honorable Isaac C. Parker, judge of said court: 


The complainant says: That on or about the 24th day of April, 
1877, the defendant, Isaac Cohn, was upon the petition of his credi- 
tors adjudged, by the honorable United States district court for the 
eastern district of Arkansas, a bankrupt; that as such bankrupt he 
filed his schedules of assets and liabilities in proper form; that on 
the 22d day of June, 1877, W. B. Ragland was appointed assignee 
of said estate; that there were no, assets of said estate reported in 
said schedules to be administered upon; that the said assignee ob- 
tained his discharge from said office on or about the 30th day of 
July, 1877; that since then until the 13th day of September, 1879, 
there was no assignee of said estate, and that said bankrupt obtained 
his discharge in bankruptcy on or about the Sth day of Augtist, 
1877. : 

He further says: That for many years before, and up to the 24th 

day of April, 1877, the said Isaac Cohn had been doing 
32 at Pine Bluff, Arkansas, a large business, constituting of dry 

goods, clothing, boots, shoes, hats and caps, notions, gents’ 
furnishing goods, and other merchandise, peculiar to a business of 
general merchandise, in which said business the said M.S. Cohn 
was a clerk, but afterwards became a partner; that a short time - 
before the commencement of proceedings as aforesaid against said 
bankrupt a fire occur-ed in his place of business at Pine Bluff, by 
virtue of which said Isaac Cohn claimed and pretended that his 
entire stock, books of account, and avails were destroyed, and upon 
that plea procured some of his creditors, as complainant is informed 
& believes, to file a petition in bankruptcy against him as aforesaid, 
thereby hoping and intending to relieve himself from payment of 
his then outstanding indebtedness, which said bankrupt’s schedules 
show at that time to have equalled nineteen thousand six hundred 
and ninety-five dollars. 

That not exceeding two months before the date of filing this com- 
plaint certain of the creditors of said bankrupt, through their agent, 
ascertained that the representations and pretence of said bankrupt, 
to the effect that his entire assets were destroyed, was fabricated and 
false; that before the occurrence of the said fire the said defendant, 
Isaac Cohn, removed large quantities of goods to Watson, Arkansas, 
and at same time, or shortly afterwards, transmitted to his father in 

Europe, and placed in divers relatives’ hands, whose names 
33 are to complainant unknown, in New York city, in the State 
of New York, large ‘sums of money, aggregating over six 
thousand dollars; that said goods were placed in the hands of A. 
Bosch witz, as complainant is informed and believes, at said town of 
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Watson, and that said goods and moneys remained in the hands of 
said parties until the said defendant’s discharge in bankruptcy, when, 
as complainant is informed and charges the truth to be, said defend- 
ant caused said assets to be transmitted to him, with which, com- 
plainant is informed and believes, the said bankrupt opened a busi- 
ness at Fort Smith, in said State of Arkansas, in the name of the 


said M.S. Cohn ostensibly, but really in the name of no person 


particularly. | 

That said M.S. Cohn is the same person who was said Isaac’s clerk 
and partner at Pine Bluff, and is also a cousin of said Isaac. 

And in addition to said assets the said bankrupt, before said fire, 
took from the building wherein said stock was situated in Pine 
Bluff his books of account, as complainant is informed and believes, 
and collected and appropriated a large amount of the accounts 
therein set forth, even during the pendency of the said bankrupt 
proceedings, which he also invested in the said business at Fort 
Smith ; all of which, in disregard of his oath and the order of the 
court in bankruptcy, said bankrupt kept and retained from his cred- 
itors in bankruptcy ; all of which acts were contemplated, connived 
at, and carried out by and between the said Isaac and M.S. Cohn 
for the purpose of defrauding the said creditors of said bankrupt, 

and that the said stock at Fort Smith, hereinafter more fully 
34 described, is the property so kept back with its material in- 
crease. 

That said Isaac Cohn is now carrying on said business so started 
at Fort Smith in the name of said M.S. Cohn, as he pretends, but 
really in no name, so far as outward signs indicate, while in fact the 
same is owned and controlled and carried on by the said Isaac and 
is the property kept back as aforesaid by him from his creditors in 
bankruptcy, with the increase thereof, which said business consists 
of a stock of goods composed of drv goods, boots and shues, hats and 
caps, notions, furnishing goods, and other merchandise usually kept 
in a general merchandise business, on the east side of Garrison ave- 
nue, in said city, on a corner of the alley, in a stone building diag- 
onally opposite the Fishback block, in said city, out of which said 
business the said defendant, Isaac Cohn, is daily selling off goods 
forming the stock thereof. 3 

That if the said M.S. Cohn claims or has an interest in said busi- 
ness at Fort Smith it 1s a minor interest, the nature of which com- 
plainant is not fully advised ; that at most it does not exceed that 
of a junior partner, with but a nominal interest in the stock and a 
share in the profits of the same. 

That complainant was, by the order of the United States district 
court for the said eastern district of Arkansas, on tke 13th day of 

September, 1879, appointed assignee of said bankrupt estate ; 
35 that he has not, nor have any of the creditors of said bank- 

rupt, known of the fraud of said bankrupt until a short time 
before this suit was brought, not exceeding three months. 

And complainant avers that the said M.S. Cohn doves not reside 
in the State of Arkansas, but resides in the State of Missouri. 

The premisses considered the complainant prays for an injunction 
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to restrain the said Isaac Cohn and M.S. Cohn from selling or at- 
tempting to sell, or interfere with or attempt to interfere with, the 
stock of goods aforesaid in said store and business at Ft. Smith, on 
the east side of Garrison avenue, in said city, as aforesaid, and that 
their agents and representatives be restrained from so doing; thata 
receiver be appointed to assume charge of and manage said _ busi- 
ness until the further order of the court; that said defendants an- 
swer hereto, and that said Isaac Cohn account for the goods and 
moneys so kept back, with the increase, thereof; that the said M. S. 
Cohn account for the said moneys so kept back & increase, and that 
if any interest be found to exist in said business in time that a ref- 
erence be had to ascertain the same, and that of said Isaac, at the 
time of commencement of this suit; that, on their failure so to an- 
swer and account, a decree yo divesting all ownership in said stock 
out of said Isaac and M. 8. Cohn, and vesting the same in complain- 
ant, and that the usual orders for the disposition of said stock be 
made, and for process according to law se other proper relief. 
THOS. H. BARNES, COHN anv COHN, 
Sol’s for Compl’t. 


36 Submission of Cause to Court. -« 
August Term, 1881. 7 
SATURDAY MornInG, 9 o’cLock, September 17th, 1881. 


Court met pursuant to adjournment. 

Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas. 

Complaint in Equity. 
Frep. Kramer, as Assignee of Isaac Conn, 
v8. . 
Isaac Coun and M.S. Coun. 

On this day come the parties, by their respective attorneys, and 
file their written agreement that this cause stand submitted to the 
court upon the briefs, bill, answers, depositions, and exhibits, all 
‘poe of exceptions to the testimony as to relevancy and competency 

eing reserved for argument in the briefs, as well as points claimed 
in or to either bill or answer. 


37 Decree for Complainant Against I. Cohn. 
May Term, 1882. 
Monpbay Morninq, 8} o’cLock, May 8th, 1882. 


Court met pursuant to adjournment. 
Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas. 


FREDERICK KRAMER, as Assignee of Isaac Cohn, Bankrupt, 
v8. 
Isaac Coun and M.S. Conn. 


And now, on this day, come the parties, by their solicitors, and 
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the court having taken time to consider of what decree to render 
herein, and being sufficiently advised in the premises, is of opinion 
that as to the defendant, Isaac Cohn, the complainant is entitled to 
recover for money and assets fraudulently withheld by him from 
his assignee in bankruptcy thesum of five thousand dollars ($5,000.00), 
besides interest at the rate of six per cent. per annum from the Ist 
day of May, 1877; but that as to said defendant, M.S. Cohn, the 

said complainant has failed to connect him with the said 
28 fraudulent withholding of assets of said Isaac Cohn, and that 

as to said defendant the relief prayed in the complainant’s 
bill of complaint ought not to be granted, 

It is therefore considered and’ decreed that the complainant, 
Frederick Kramer, as assignee in bankruptcy of the estate of Isaac 
Cohn, a bankrupt, have and recover of and from the defendant, 
Isaac Cohn, the sum of five thousand, $5,000.00, dollars, principal, 
together with one thousand five hundred, $1,500, dollars, for the 
interest upon said sum from the Ist day of May, 1877, aggregating 
six thousand five hundred, $6,500.00, dollars, and all his costs in 
and about this suit expended, and have execution therefor. 

And that as to said defendant, M. 8. Cohn, the bill herein be and 
the same Is dismissed with costs. 

And it appearing that the order was made on April 21st, 1882, 


a day of the February term, 1882, of this court, and not entered of 


record, it is by the court ordered that the same be entered nune pro 
tunc. 


Opening Order, May Term, 1883. 


se It remembered that at a regular term of the district court of 
the United States for the western district of Arkansas, begun and 
held at the U.S. court-house at Fort Smith, in said district, on the 
7th day of May, A. D. 1883, it being the first Monday in said month, 
and the day appointed by law for the holding of said court— 
present and presiding: The Honorable Isaac C. Parker, Judge of 
said court; also present: Wm. H. H. Clayton, Esq., attorney for said 
western district of Arkansas, and Thomas Boles, Esq., marshal for 
sald district, and Stephen W heeler, Esq., clerk of said court—when 
the following proceedings were had on the chancery side of said 
court, to wit: 


40 Nunc pro tune Order Setting Time for Hearing of the Petitions for 
Rehearing of Cause. 
May Term, 18835. July 3rd, 1883. 
FRED. KRAMER, as Assignee, &c., 
Isaac Cou and M. 8. Cony. 
Bill in equity. 


It being made to appear to the court that on May 8th, 1882, by a 
misprison 1 of the clerk, an order was improperly entered relating to 
the petitions for rehearing of complainant and the defendant, Isaac 
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Cohn, the said order is corrected to date as of the day on which said 
order should have been entered to read as follows: 

That the parues to this cause come before this court by their solici- 
tors, and the defendant, Isaac Cohn, filed his petition for a rehearing 
of this cause and for vacating the decree herein rendered, so far as 
the same hold him liable to complainant, and the said complainant 
files his petition for a rehearing as to so much of the decree and 
cause herein as relates to the defendant, M. 8. Cohn, and thereupon 
the decree aforesaid is suspended until the further order of this 
court. 

And it is ordered that said petitions for rehearing be set 
41 down for hearing on the 29th day of May, 188—, and that 
the parties have until said day to file briefs herein. And it 
appearing that this order was made on April 21st, 1882, a day of 
February term, 1882, of this court, and that by omission of the clerk 
it was not entered as of the day it was made, it is by the court con- 
sidered and ordered that the same be entered nunc pro tunc as of the 
21st day of April, 1882. 


42 Complainant’s Petition for Rehearing. ne 
In the United States District Court for the Western District of Ar- 
kansas. 


FRED. KRAMER, as Assignee, €c., Plaintiff, 
v8. 
Isaac Coun and M.S. Coun, Defendant-. 


Comes the complainant, by his solicitors, and prays the court for 
rehearing as to so much of the decree and cause Seis as relates to 
the defendant, M. S. Cohn, and for cause states: 

Ist. That the court did not give proper and sufficient effect to the 
statements of the coconspirator to the scheme of fraud disclosed by 
the testimony herein. 

2d. That the court did not sufficiently apply the testimony de- 
duced from undisputable and undisputed circumstances, and the 
admission of Isaac Cohn, one of the defendants, to the effect that the 
fund by him fraudulently withheld was incorporated in the business 
at Fort Smith, conducted in no one’s name to all outward observa- 
tion, except that of Isaac Cohn himself. 

3rd. That the court did not apply the law relating to the acts and 

statements of coconspirators, nor the law declaring the amount 
43 and kind of proof connecting parties with a fraudulent dis- 

position of property properly, but gave the defendant, M. S. 
Cohn, the benefit of such an application as would practically render 
it impossible in any case to sufficiently trace property so fraudulently 
obtained. 

4th. That there was no proof to disconnect M.S. Cohn from the 
fraud, except the statements from the two defendants, and those 
statements are more than contradicted by the circumstances in the 
case. 

Sth. That the court erred in construing the law so as to require 
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complainant to prove the connection of the said M. S. Cohn beyond 
a reasonable doubt; that the court practically did make this appli- 
cation of the law; that the court failed to give the plaintiffs the 
benefit of such proof as they had made in circumstances and acts, 
and contradictory statements of both defendants as showed M.S. 
Cohn connected with the fraud alleged in the bill of complaint rea- 
sonably and properly. 3 
6th. That the law under such circumstances requires the defend- 
ants to explain away the reasonable and probable case made by the 
complainant against them in cases of fraud, because they 


44 alone possess the means to give a true and reasonable account 
of the matter, and failing such the defendants must be con- 
strued to have failed in showing bona fides. my 


And complainant says the court, in rendering its decree favorably 
to M.S. Cohn, failed to give complainant any benefit whatever of 
this just and righteous principle, but held him to a doctrine which 
must, if adhered to, placed, in the debtor’s power, a means of evad- 
ing the payment of just debts not to be overcalculated. 

COHEN anp COHEN anp 
THOS. H. BARNES, 
' Solicitors for Complainant. 


45 Petition of Isaac Cohn for Rehearing. 


In the United States District Court for the Western District of 
Arkansas. 


FREDERICK KRAMER, Assignee, &c., Complainant, 
v8. 
Isaac CoHn and M.S. Conn, Defendants. 


The said defendant, Isaac Cohn, now comes and moves the court 
here to vacate and set aside so much of the decree rendered herein 
on this day as readjudged that complainant recover of him the sum 
of sixty-five hundred dollars— 

‘Ist. Because this court has no jurisdiction to pronounce such 
decree, and 

2d. Because said decree, as to him, is contrary to Jaw, and not 
sustained by sufficient evidence. 

CLENDENNING anp SANDELS, 
Solicitors for Def’t Isaac Cohn. 


46 Order Overruling Petition of M.S. Cohn and Setting Aside Judg- 
; ment as to Isaac Cohn. 


May Term, 1883. 


THURSDAY MORNING, 9 o’cLock, June 7th, 1883. 
Court met pursuant to adjournment. 


Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas. 


’ 
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Bill in Equity. 
FREDERICK KRAMER, as Assignee of the Estate of Jsaac Cohn, &c., 


Isaac CoHN and M. S. Conn. 


On this day come- on to be heard the petition of complainant for 
a rehearing of this cause as to defendant M. 8. Cohn, which petition 
is by the court, after due consideration, overruled ; and also came 
on to be heard the petition of defendant Isaac Cohn for a rehearing 
of the said cause as to him, and that the decree heretofore, to wit, 
on the 21st day of April, A. D. 1882, rendered against him in said 
cause be set aside. 
On consideration whereof the court, being fully advised, doth sus- 
tain said petition. 
It is, therefore, by the court ordered, adjudged, and decreed 
47 that the decree heretofore, on the 21st day of April, A. D. 1882, 
) in this cause rendered, so faras the same relates to defendant 
Isaac Cohn, be, and the same is hereby, in all things, set aside and 
held for naught. ; : 
It appearing to the court that it is without jurisdiction in -this 
cause— | 
It is further ordered, adjudged, and decreed that the bill of com- 


-plaint herein be, and the same is hereby, dismissed as to Isaac Cohn 


without prejudice and with costs. : 
- To which order of the court complainant, by his solicitor, here and 
now excepts. 


48° : Filing of Petition for Appeal. 
In the District Court of the United States for the Western District of 
7 Arkansas. 


FRED. KRAMER, Assignee, &c., Complainant, 
| v8. 
Isaac Coun and M.S. Coun, Defendants. 


And now on thisday comes the complainant, Frederick Kramer, 
as assignee of the estate of Isaac Cohn, bankrupt, and presents his 
bill of exceptions herein, which is duly signed, sealed, and ordered 
to be made a part of the record herein, and also prays an appeal to 
the Supreme Court of the United States from the decree of the court 
made herein upon the 8th day of May, 1883, in dismissing complain- 
ant’s bill asto M.S.Cohn, and also toits decree made upon the 7th day 
of June, 1883, in refusing complainant’s petition fora rehearing of 
so much of the decree first made as dismisses this cause as to the de- 
fendant M.S. Cohn, and also as to the decree of said court made on 
the 7th day of June, 1883, upon a petition of rehearing of Isaac Cohn, 
the defendant herein, sustaining said petition and dismissing the 
complainant’s bill as to the said Isaac Cohn; which appeal is hereby 
grauted. | 
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49 Order Granting Appeal. 


In the District Court of the United States for the Western District 
of Arkansas. 


Be it remembered that at a regular term of the United States dis- 
trict court for the western district of Arkansas, in a cause therein 
depending in chancery between Frederick Kramer, as assignee 1n 
bankruptcy of Isaac Cohn, a bankrupt, as complainant, and Isaac 
Cohn and M. S. Cohn, defendants, the complainant, at the hearing 
of said cause, to sustain the issue on his part introduced the follow- 
ing depositions, agreements, and transcripts of records as testimony : 


50 Depositions for Plaintiff. Sam’l Franklin. 


SAMUEL FRANKLIN, a witness for the plaintiff, being duly sworn, 
deposes and says: 


My name is Sam’! Franklin, of lawful age; by occupation, man- 
ager of the Pine Bluff Gas Company, also an attorney-at-law and a 
resident of the city of Pine Bluff, Arkansas. 

How long have you resided at Pine Bluff, Arkansas ? 

Off and on for twenty-six years. | 

Do you know the defendants, and how long have you known 
them ? 

Since 1876. 

What were the defendants doing at that time ? 

Mr. Isaac Cohn came here from Memphis and went into a general 
merchandise business, in about the year 1876. I came up here in 
1873 from below, and Cohn came here about two years after. I did 
not pay very particular attention to the time. 

When did M.S Cohn come? 

I don’t remember of seeing him until some time after Isaac Cohn 
came. 

What did M.S. Cohn do after he came here? 

I don’t know of anything prior to his going into business for him- 

self, which I think was in 1877. 
| Was M.S. Cohn one of the defendants in the employ of 
Isaac Cohn during that time? 

I am not positive; all I remember is that there was a difficulty 
between Isaac Cohn and M.S. Cohn, and they had a separation. 
This difficulty took place between the time Isaac Cohn came here 
and the time that M.S. Cohn went into business for himself. 

What did M.S. Cohn appear to do after he came to Pine Bluff 
and before he went into business with his brother, Isaac Cohn ? 

I saw him frequently on the streets, and [in] Isa-c Cohn’s, the de- 
fendants’, store. 

(There are 2 Isaac Colhns; one [saae Cohn is one of the defend- 
ants in this cause, and the other Isaac Colin is a brother of the de- 
fendant, M. S. Cohn.) 

How long was M. 8. Cohn here before he went into business ? 

I cannot recollect. 
From what place did M.S. Cohn come ? . 
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I do not know; M.S. Cohn and I were not very intimate; I 
scarcely knew him. 

What kind of business was this of Isaac Cohn’s at Pine Bluff? 

General merchandise. 

Do you know where in Pine Bluff it was carried on? | 

On the north side of Banagin St.,on corner of Banagin St. and 
Dandenie St.; it was in a two-story frame building ; he only occu- 
pied the lower story; the upper story was known as the city hall, 

and was a club room. 
52 What became of the building and its contents? 
It was destroyed by fire in 1876, in October. 

Who were, or appeared to be, in the employ of Isaav Cohn at that 
time; that is, Isaac Cohn, the defendant? 

I don’t remember ; he changed his employees very often. 

Was M. S. Cohn in the employ of Isaac Cohn, one of the de- 
fendants ? 

No; he was not here at that time. 

Who occupied the buildings destroyed by fire above referred to at 
that time? 7 

Isaac Cohn, the defendant, and John Bloom; Cohn was carrying 
on a mercantile business and John Bloom had a saloon in one of 
the lower rooms and a club-room above. 

What kind of business were you carrying on at the time the fire 
occurred ? 

I was secretary and manager of the Pine Bluff Gas Company, and 
was also agent for John I. Adams, commission merchants, New Or- 
leans, and for Valentine, Schuck and Co., of St. Louis, Mo. 

In what sum, if any, was Isaac Cohn indebted to the commission 
houses you represented ? 

About $500 or $600; to John I. Adams and Co. 

Did the said Isaac Cohn resume business after the fire at Pine 

Bluff; if not, what did he do? | 
53 He wound up the old business the best he could and made 
what collections he could ; he did not resume business. 

9 he go into bankruptcy? 

es. 


(Objected to by d’f’ts’ att’y, on the ground that the question is 
incompetent, irrilevant, and hearsay.) | 


What, if any, meetings or ccnversations or arrangements did you 
have with the said Isaac Cohn, looking to a settlement of his in- 
debtedness to John I. Adams and Co., subsequent or prior to his going 
into bankruptcy ? 

He promised to pay me $200, and I addressed or advised him, as 
agent of John I. Adams and Co., to make collections and turn the 
same over to me for account of John I. Adams and Co. I collected 
$100, which I remitted ot John I. Adams and Co. Isaac Cohn owed 
me at the time, personally, $100, for the payment to secure — he 
gave me a puir of silver candlesticks and a small diamond ring as 
collaterall. After that — received a letter from Schuch & Co., of 
Memphis, asking me to join them in putting Isaac Cohn, the said 
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defendant, into bankruptcy, which I did, as the agent of John I. 
Adams and Co. All this occur-ed prior to the bankruptcy. Subse- 
quent to his going into bankruptcy I met Isaac Cohn, the defend- 
ant, in St. Louis, Mo., in 1877, and prior to his discharge in bank- 
ruptcy, and I asked him to pay me the $100. 
54 He stated that he did not have the money then; that he 
had sent all the money he had had to Europe, and had writ- 
ten for same to be returned, and that he would pay me on its ar- 
rival; and that is the last I know of Isaac Cohn. 

At any time of the conversations had with Isaac Cohn subsequent 
to the fire, was anything said which indicated what he had saved 
from the fire; if 1n stock, books of account, notes, mortgages, or any- 
thing else, what amount? | 

He told me he lost everything excepting the few goods that he 
and a man named B. Wacher, who [was] also burned out, saved to- 
gether. I don’t know what amount of stock; I think the joint 
stock of Wacher and Cohn was worth from $1,200 to $1,500. 

He afterwards, in another conversation, when I asked him the 
question, had he could [not] make out his accounts or make any col- 
lections unless he had his bocks ? | 

I understood him to say, in an indirect way, that he had not lost 
any books. 

He also said, Out of the stock saved, shipped several cases of goods 
to a Mr. Borchinz, at Watson station, in Desha county ; said goods 
were attached by the Merchants’ and Planters’ Bank of Pine Bluff, 

and Cohn, the defendant, compromised the claim with the bank. 
dD Was this prior or subsequent to his bankruptcy ? 
All prior. 

Was the fact that he had saved goods and books of accounta 
matter of public notoriety or not? 

I don’t know about that. 

Did Isaac Cohn, the defendant, make any secret of the fact of his 
having saved his books and notes ? 

I cannot answer that. 

How long after the fire was it that M.S. Cohn went into business 
at all at Pine Bluff, Ark’s, after the fire ? 

M.S. Cohn was doing a general merchandise business at “ Jones’ 
Landing,” on the Arkansas river, for about two years before and 
after the fire. I remember selling him some goods for John I. Adams 
and Co., New Orleans. Tho next time I saw him he was on his way 
to Europe, passing through Pine Bluff; the next I heard of him he 
was in business at Newport. 

I saw him in St. Louis. 

How long did the business carried on by M.S. Cohn in Pine 
Bluff continue before the business at Jones’ Landing was begun ? 

I don’t know; probably it was about 6 or 8 months. 

Please state at what time you saw M.S. Colin in St. Louis, and fix 
the time with reference to the bankruptcy of Isaac Cohn, the defend- 

ant. 
56 My recollection that at that time the creditors applied for 
bankruptcy against Cohn, the defendant. 
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When was the business at Jones’ Landing begun? 
He quit here and went there. 

State how large a stock M.S. Cohn had in his business at Pine 
Bluff. 

About $2,000. I know that he did a very successful business at 
Jones’ Landing while he was there. 

He was reputed at Jones’ Landing when he left there — about $7,000 
or $8,000. 

How large a stock did Isaac Cohn, the defendant, have at the time 
of the fire? 

I should judge between $10,000 and $15,000 prior to the fire ; this 
was about 2 months prior to the fire. 

Do you know what stock he had at the time of the fire? 

I do not know. 7 

Did he ever have any conversation with you subsequent to the 
fire in which he referred to his indebtedness? If so, what did he 
say ! ? 

Nothing more than what I have stated in this deposition. 

Are you familiar with the course of commercial transactions and 
the kind and magnitude of the business done in Pine Blutf and its 

: vicinity in the years 1875, 1876, & 1877? If so, please staéte— 
57 that is, were the years good or bad for business generally? 

I am not very familiar. I think business in the countr 
stores was better than it was in Pine Bluff. There were several fail- 
ures in Pine Bluff, while there were none to my knowledge in the 
country. 

What was the general complaint among merchants with refer- 
ence to business in Pine Bluff and elsewhere since 1873 and before 
1879? 

Short crops, low prices, and poor collections. 

Have you had a Na arge or small experience as a business man, with 
reference to magnitude of business and the profits of the same in all 
lines since 1873 and before 1879, and state what was the result of 
that experience? 

Yes, I have had some experience; where goods are sold on credit 
an average profit of 33 per cent. was made, if collected. In the city 
the profits on groceries or goods sold for cash, generally for cash, 
was about 15 p’r cent., net; in the country the profits would be } 
larger. 

During how many of these years have you represented commis- 
sion or grocery houses ? 

In 1875, 1876, 1877, & 1878. 

Have those houses experienced many losses ? 

Good many; some of the heaviest were with planters for advances 

on crops, &c. 
58 Is it or is it not true that between the years 1873 and 1879 
the mercantile community passed through 4 crisis which en- 
gulphed substantial houses which had stood for years? 

I know of none here. I know that John I. Adams and Co., of 
New Orleans, failed; also Valentine Schuch and Co. failed. 

Is it or is it not true that failures of substantial houses all over 
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the United States occurred during the period of from 1873 to 1879? 

Yes; I presume that is the fact. 

From your knowledge and experience of the condition of the 
houses in Pine Bluff and vicinity, what would have been the effect 
upon the financial and commercial standing of the crops of 1879 
and the prices of goods had not been what they were and are now? 

One-half of the commercial and planting interests would have 
had [to] suspend operations. 

Please state the reasons why you think they would have had to 
suspend, with reference to the period of 1873 to 1879? 

Owing to the unsuccessful preceding years and insufficiency of 
capital to go on to sustain further losses. 

Were the causes co-operative between those years in this 
59 vicinety last mentioned general throughout the State and 
county or otherwise? . 

They were in the bottom jands of the Mississippi Valley. 

Where is Isaac Cohn, the defendant, now? 

I am told he is at Fort Smith. : 

What do you know, if anything, of the fund which Isaac Cohn, 
the defendant, expected to be returned from Europe to him ? 

I know nothing. I have not seen him since. 
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State again when you came to Pine Bluff, prior to your acquaint- .* @ 


anceship with Isaac Cohn, the defendant, and from where? 

From Green Bach and McKinzie landing, on the Ashley place, 
where I was then planting and doing business, to Pine Bluff to-build 
the gas works ; this was in 1873. : ' 

Were you acquainted with either Isaac Cohn, the defendant, or 
M.S. Cohn prior to the time you came to Pine Bluff? 

No. 

State again how long after you came to Pine Bluff you became 
acquainted with Isaac Cohn, the defendant, and M.S. Cohn. 

I don’t recollect exactly. It may have been in 1874; it may have 
been later or earlier. 

What, if anything, did M.S. Cohn say to you with refer- 
60 ence to the business he carried on at Newport, Arkansas ? 

I don’t recollect ; did not speak to him much about busi- 
ness. He told me [he] had a child. 

Did he say anything to you at that time or at any subsequent 
time with reference to Isaac Cohn, the defendant, with reference to 
busines or with a view to go into business? 

I don’t recollect; I was with him but a few moments. 

Did you say anything in that interview with M. S. Cohn about 
the indebtedness which was due by Isaac Cohn, the defendant, to 
John I Adams & Co.; and, if so, what was said ? 

Nothing that I remember. 


X-Examined for def’t: 


Did Isaac Cohn state to you how much of the goods that had 
been saved in connection with Wacher were his ? 


He did not. 
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Could you now say that Cohn said that these goods had been 
saved by having been in Wacher’s hands? 

I could not; I know that Isaac Cohn frequently let Wacher have 
goods to sell, and that Wacher was indebted to Isaac Colin, the de- 

fendant, in about the sum of $300 at the time of the fire. 
61 Did Isaac Cohn, the defendant, say in town that he had 
saved his books? 

No, he did not say so directly, but, as I said before, in an indirect 
way. 

When Isaac Cohn, the defendant, made the statement in regard 
to having sent his money to Europe, and in the conversation about 
the books, were you not dunning him pretty cleverly for the money 
he owed you as agent for John I Adams and Co.? 

No; I was led to believe that he had the books, because he told 
me so a long time after I met him in St. Louis and pressed him to 
pay me the $100, and then it was that he said he had sent his money 
to Europe, and when it was returned he would pay me. 

You stated in your examination-in-chief that he indirectly told you 
that he had his books? State how that was. 

When I asked him the question how he could make out his ac- 
counts or make his collections unless he had his books and ‘papers, 
he told me, “ Never mind, I have got the books.” This is what I call 
indirect, coming from him. : 

Is it not a fact that in the fall of 1875 and spring of 1876 the 
price of goods had not reached the lowest “ ebb?” 

I do not remember ; I was chiefly engaged in gas matters; I know 

that gas-pipe, in the fall of 1872, was $80 per ton in Cincinnati, 
62 and went down as low as $40; in 1873, in fall, it went down 
as low as $27 in 1877. 

Do you remember what the character of crop was in 1876? 

I do not. 

Do I understand you to say that all the crops from 1873 to 1879 
were continuously poor? 

' None of them were very poor crops. 
Fac 5 conversation in regard to the books, what brought that 
about | 

He had been garnisheed or was afraid of being garnisheed, and 
he wished me to authorize him to make some collections for John I. 
Adams and Co., which I did, but he failed to pay over the amounts 
collected. 

Do you know, of your own knowledge, of his making any collec- 
tions ? 

Yes; he told me so; I know that he made several attachments 
and collected some little money; I don’t know the amount it was; 
not much. 

Is it not true that in 1874, 1875, 1876 men did make money in 
business at this place ? 

I cannot tell. 
How about the country stores? 
The country stores generally did well, except where merchandizing 
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and poe were combined ; what was made from profits in mer- 
.cantile business was lost in planting. 


68 Do you remember when Isaac Cohn left here ? 


I think it was in 1877, in the early part of the year. 
Could you fix the time of the year he gave you the ring and can- 
dlesticks as collateral? : 
Two or three months before the petition in bankruptcy. 


Sam’L FRANKIIN—redirect by plaintiff: 


Please state all that was said at the time Isaac Cohn led you to 
believe that he had saved his books. 


Isaac Cohn met me on the street talking to me about his business ; 


this occurred after the bank had been satisfied as to the Borchnitz 
attachment; ‘he stated that he had a good many claims due him in 
the country, which, if he could collect, he would pay me the John I. 
Adams and Co. amount. I told him that I would constitute him 
the agent of John I. Adams and Co. to collect said debts if he would 
pay them $200 out of the collections, and receipt to him in full. I 
did give him a power of att’y to collect, and, as before stated, he ac- 
counted tu me for none of the collections so made. 
It was just before I executed the power of attorney to collect that 
I asked him the question: “ How do you know what the parties owe 
you, or how can you collect unless. you have the books 
64-65-66 and the accounts?” arid he in an indirect manner told 
‘me, “ Never mind; I have got the books.” 


And further this deponent sayeth not. 
SAMUEL FRANKLIN. 


Deposition of John Bloom. 


JOHN Boom, a witness for the plaintiff, being duly sworn, deposes 
and says: 


My name is John Bloom; a resident of the city of Pine Bluff; of 
lawful age, and by occupation a hotel keeper. 
I know the defendant Isaac Cohn and M. S. Cohn. 
When did you first become acquainted with Isaac Cohn, the de- 
fendant in this suit? 
About three years before the fire in October, 1876 ? 
When did you first know M.S. Cohn? 
About the same time or a short time after I knew Isaac Cohn, the 
en I think he came along when Isaac Cohn came with the 
oods. 
' Did Isaac Cohn, the def’t, do business in Pine Bluff, and when did 
he close, and how long did he continue ? | 
He continued in business until the fire occurred in 1876, 
67 and then it closed. I was doing business up stairs in the 
— city hall, and Isaac Cohn did business in the corner room 
ow. 
How often was you about Cohn’s store while the house was stand- 
ing ? 
Every half hour, except when he or I was engaged in business. 
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Was M.S. Cohn aclerk in the store of Isaac Cohn, the def’t, at 
the time of the fire in 1876? 


He was not. 
Had he ever been a clerk for Isaac Cohn, the defendant ? 


They were working together, but do not know whether as clerk 
and ote oe or as partner. ) 

How long before the fire was it before M.S. Cohn left the store 
that was carried on by Isaac Cohn, the def’t? 

It was some time before the fire when M.S. Cohn left the store and 
went into business for himself. 

Where did the fire that consumed Isaac Cohn’s store originate? 

(No answer.) 

, Do you know anything about what Isaac Cohn saved from the 
re? 

From what I learned from Cohn and the man who bought the 
goods from Cohn (Wacher), and Cohn told me that he sold $2,000 
worth of goods to Wacher either for $900 or $1,100. I don’t remem- 
ber which. 

What other property did he save ? 
68 A bill of goods that he bought in Cincinnati; had them 
stopped below here and sold them to another. The bill was 
for $600 or $700 worth of liguers. 

Did he save anything else from the fire ? 

After the fire I went to Cohn, he owing me, as I thought, about 
$50, and asked him to help me a little, as I had not saved anything 
from the fire. 

He said he had no money; I then asked him to give me his note 
at 30 days, and I thought I could get the money on it; he told me 
that he could not give it on 30 days, but that he had sent to Europe ° 
some $5,000, and it would take 40 days to get it back here, and that 
he would give me his note at 40 days, which he, shortly after the 
fire, did. 

This is the note in the following words and figures: 


$50.00 Pine Buvurr, March 5th, 1877. 


Forty days after date I promise to pay to the order of John Bloom 
fifty dollars, value ree’d, payable at the banking house of Buck 
Smail and Co., without defalcation or discount, with interest from 


maturity, at the rate of 10% per annum until paid. 
No. 13,155. ISAAC COHN. 


Endorsed: “Pay to P. K. Roots, or order, for collection.” 


69 The conversation as to the note was some time after the fire. 
Was this note presented to Isaac Cohn at maturity ? 

When Mr. Isaac Cohn went away, I did not know when he was 
going away; he said he was going away, and would let me .know 
when; and when he went he bid me good-bye and said that he did 
not know where he was going to. | 

The first that I knew where he went to was from Mr. Opplatik, a 
travelling agent for a New Orleans house; hesaid that Cohn was at 
Fort Smith. | 
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Did you send the note to F’t Smith ? 

When I heard from Mr. Opplatik that Cohn was doing well at 
F’t Smith, I sent the note to the Merchants and Planters’ Bank to 
Fort Smith for collection. Hunn, the cashier, sent it on to F't 
Smith, and in due time it was returned to the bank not paid; and 
after that I called at the bank, got the note, and took it home. 

These goods that were received from Cincinnati by Cohn, and 
—— below and sold, how long was that after fire? 

t was about 5 or 6 days after the fire. | 

Did Isaac Cohn ever have any conversation with you with refer- 
ence to the mode in which he got this $5,000.00 that he sent to 
Europe? 

No; he said he had money on hand, and that he had that 
70 much, and if his creditors would not let him alone he would 
go home and stay, meaning to Europe. 

How long after the execution of the note to you was it before 
Isaac Cohn left Pine Bluff? 

About. a month or 6 weeks; it was not long; paid no particular 
attention to the time. 

Where was that note executed? } 

In Pine Bluff, and was signed and made there. 


X-Examination of John Bloom for D’f't. 
X-examined for d’f’t: 


Have you ever been sworn in this cause before? 

I believe I was. Yes; I made the affidavit that was sent to Fort 
Smith. 

When was it that Isaac Cohn told you that he had — $2,000 for 
$900 or $1,100 to Wacher? 

I think it was about the latter part of October or the Ist of No- 
vember, 1876, after the fire of the 9th of October, 1876. 

Was Wacher’s store burned out at the same fire? 

Yes; Wacher saved nearly all his stock. 

Did Isaac Cohn tell you this? 

Yes; and so did Wacher. Wacher appeared to feel good over the 

bargain. 
71 When did he tell you about the goods from the liquor 
house ? 7 

A very few days after the fire; inside of a week, I know. 

Where was this conversation ? 

Right there on the street. 

He told you that he sold the goods to Wacher for $900 or $1,100 
and the liquers. Now, then, you also said that Isaac Cohn was ow- 
ing you at that time the conversation occur-ed, some t:me — fire ? 

Yes; the conversation in regard to the goods sold to Wacher and 
the liquers from the Cincinnati house was a few days after the fire. 

How long before the note was given was it that you had this con- 
versation as — this amount due to me? ; 

About the same day. 

Did you save nothing from that fire ? 

Nothing. 
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Now, you have said that he told you that he had the money from 
the sale of the goods to Wacher. How was it that you did not ask 
him for the money then ? 

When I did find that out and I asked him for my money then he 
told me that he had sent the money to Europe and that as soon as 
it came back he would pay me. It was some time after the fire that 

this conversation about the goods sold Wacher took place. 

72 How did he come to tell you about these liquers? 

I received a letter from the house in Cincinnati saying, 
Why have you not had your goods shipped? Cohn has his shipped. 
I came to Cohn and said, Cohn, what have you done with the goods? 
He then told me that the goods came up as far as Sarassa on the 
river, and he said he sent*word down to Schramm to receive the 
goods at his landing, as he was owing him some money. 

How long after you got —, after this note from Isaac Cohn, was it 
before Cohn went away ? 

It may have been a month; I paid very little attention to the 

time. : 
Did I understand you to say that the $5,000 which Cohn sent to 
Europe was money that he had on hand at the time of the fire, or 
was it money that he had received from the goods in haste to 
Washer, and from other sources since the fire ? 

When I found out that he had sold the goods to Washer, he told 
me that he had made up $5,000, which he had sent to Europe, and 
that, if his creditors did not press him, he would have his money 
back in 40 days. 

When did you tell, and whom did you first tell about this con- 
versation with Isaac Cohn about this $5,000 that was sent to 

Europe? : 
73 I don’t know that I could name the man, but at one time, 
sitting at my gallery, several people there, among them Mr. 
M. A. Cohn, from Little Rock. 7 

They were talking about business, and Isaac Cohn’s name was 
mentioned, that he does such a nice, large business in Ft. Smith. 

I remarked that, if [ had that $5,000 which he sent to Europe, 
and his father sent back to him, I could do nice business too. Mr. 
M. A. Cohn asked me, How do you know that he received that 
$0,000 back from Europe? And I told him that Isaac Cohn told 
me himself, before he left town. This was about six months ago. 

Was this before or after you failed to collect the note? 

Tt was long after. 

eg Isaac Cohn told you this, was you not dunning him ? 

es. 

How long were you in business in the City Hall, while Isaac Colin 
was In the business below ? 

Two or three years. | 

State whether M.S. Cohn was in Isaac Cohn’s store clerking for 
him, or in any capacity in the employ, or in any capacity whatever 
in that store? 

Mr. M. S. Cohn was there awhile in the store of Colin, on the cor- 
ner, in the City Hall. 
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74 State whether or not Isaac Cohn and M.S. Cohn had a 
quarrel or falling out, within your knowledge? 

They had a falling out. One night M.S. Cohn sent his brother 
and told me to come down to the store. When I got there Isaac 
Cohn and M. S. Cohn were quarrelling and cursing (this was about 
10 at night). When I came in the store I stopped the quarrel. I 
asked M. S. Cohn “What is the matter?” He said: “John, that 
d thief (meaning Isaac Cohn) wanted to swindle me out of every- 
thing I have got.” I went between them then and I told Isaac he 
must let M.S. Cohn have the amount of goods that is coming to 
him. Mr. Isaac Cohn agreed to it. I then told M.S. Colin to go 
behind the counter and pick out some goods; he did so. When he 
had a certain amount of goods picked ofit Isaac Cohn was not satis- 
fied to let him have those goods, as they would break his stock. M. 
S. Cohn then got mad and said to Isaac Cohn: You thief, 
you brought me over here and promised me that you would give 
me the business in my own —, and now you want to swindle: me 
out of the little that I and my brother have made. 

There were 2 drummers at the store at the time. We made Isaac 
Cohn and M.S. Cohn set down, and I said that we would settle the 
matter for them, so we picked out the goods—about $1,200 worth ; 

when we were done M.S. Cohn gaid that he would not be 
75 satisfied until the goods were taken out of the store. The 
goods were taken up to my house—3 or 4 big boxes. This 
was 5 or 6 doors below the City Hall, when the division was made. 

After the division Isaac Cohn moved into the City Hall, on the 
corner downstairs. 

gh you know that M.S. Cohn then open a store of his own ? 

Te did. 

Are you now prepared to say that M.S. Cohn was in the store 
under the City Hall with Isaac Cohn ? 

He was not, and I correct my previous answer in this respect. 

State whether at the time of that difficulty with these parties Isaac 
Cohn and M.S. Cohn did not say that they were partners. 

Both of them said they came over here in copartnership. 

Do you know whether they are friends with one another? 

Yes; they never made friends until when M. S. Cohn was going 
tou Europe. It was at my house and some champ-igne was used on 
the occasion. 

Did not M.S. Cohn go away immediately after the reconciliation ? 

He left the next day. 3 

Between that and the time of the fire, how often was M.S. Cohn 
at Pine Bluff? 

Once or twice, I think. 

How long did he remain? 
76 He came here one day, went down in the country and 
stayed over night, and left the same day. 

How near the time of the fire was he here? 

It must be 2 years. 

After this separation did M.S. Cohn continue to do business here? 
No, he did business at Jones’ Landing. 
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Redirect—Joun Broom, by pl’: 


Where is Schramm now? 

Up on the Fort Smith road somewhere. _ : 

Were you on friendly terms with Isaac and M. S. Cohn at 
the time they called on you to settle this difficulty ? 

Yes. 

Did you so continue? 

Yes, to the last minute. 

About what time Was it that Cohn—Isaac Cohn—moved his 
store to the City Hall? 

I think it must have been in the spring of the year when Isaac 


and M. S. Cohn fell out; it was in 1873 or 1874. 


You say that M. S. Cohn was a partner in the store of Isaac 
Cohn ; was he a partner in the profits, or was he a full partner? 
They divided about even ; M.S. Cohn got about $1,200 worth of 
goods; he got nothing besides the goods that I know of. 
77 Where did M. S. Cohn come from when M. S. Cohn 
and Isaac Cohn made up? 
M. S. Cohn came up from the country on his way to Europe. 
How long did M.S. Cohn remain in Pine Bluff? 
He was here, offand on, since 1873 or 1874. 


And further this deponent sayeth not. 
JOHN BLOOM. 


The further taking of depositions in this cause is continued to the 
29th day of January, 1880, at 10 o'clock a. m. 


JANUARY 297TH, 1880. 


Depositions in this cause resumed this day, pursuant to adjourn- 
ment. 


Deposition of J. W. M. Murphy. 


J. W. M. Murpny, a witness for plaintiff, being duly sworn, 
deposes and says: 
fy name is J. W. M. Murphy; by ——- a special U. S. 
deputy marshal for the eastern dist. of Arkansas, residing at the 
city of Pine Bluff, and am of lawful age. 
I know H. H. Hunn, cashier of the Merchants’ and 
78 Planters’ Bank, Pine Bluff; Isaac Cohn, the def’t, and M. S. 
Cohn, the def’t. 

What, if any, services did you perform as an officer for the M. 
and P. Bank of Pine Bluff against said Isaac Cohn in and about a 
suit between said parties ? 

In the fall of 1876, after the fire of October, 1876, I had placed in 
my hands an attachment in favor of the M. and P. Bank against 
Isaac Cohn. I was then constable of Vanquin township, in Jeffer- 
son county, Arkansas. I went from Pine Bluff to Watson station, 
in Desha county. 

I was informed there that the property I sought to attach, which 
was clothing, would be found in Boschintz’- storehouse. 

I went there and found 5 or six large dry goods boxes, marked 
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Gillupin Bro., Pine Bluff, on the inside of the store, near the back 
end of the store. The boxes were marked on the end. 

I found that the attachment in my hands was not good, as the 
time had expired, so I went and consulted L. A. Pindau, an attorney 
at Watson station, and the result was I took out a new attachment 
to which I made affidavit, and Pindau made the bond and the writ 
was placed in the hands of the deputy sheriff of Desha county. 

Then J walked into the store the next morning and I pointed out 

the boxes to the deputy sheriff, and he attached them and 
79 served a garnisheet on 3 persons in the store, one of which 

was Boschintz, one on his clerk, and the other I don’t re- 
member. 

The boxes were upon examination found to be empty, but I 
pointed out the clothing on the shelves, near the boxes. 

Boschintz laughed when the boxes were turned over and found to 
be empty, and said, There are the boxes; take tnem; I have no use 
for them. 

In a few days after that Mr. Hunn, the cashier of the bank, called 
me into the bank and said, Come in and get your money; the matter 
is settled ; the little trick you played down there made the money 
for me. | 

What quantity of clothing was there in the boxes and what 
value? 2 

The boxes were about 3x4 feet & 4 ft. high, and there was prob- 
ably about $500 or $600 worth of clothing; there might have been 
twice that, for what I know; there was quite a quantity. 

Did there appear to be an unusual quantity of clothing in the 
store ? 

The store was about 60 or 70 feet long, and there was about 30 
ft. of shelving nearest of the boxes filled with clothing. 

There was also clothing on the opposite side of the store; that, I 
don’t think, came out of the boxes. | 


X-Examined : 


80 Do you know that any of those goods came [out] of them 
boxes ? 

I don’t know that they did. 

Was Isaac Cohn, the defendant, present at any of the conversa- 
tions you had there? 

No, sir. 

Did you go from here with a writ of attachment? 

Yes; I took out another out in Desha county and made an affi- 
davit and the bond was also made. 


And further this deponent sayeth not. 7 
J. W. M. MORPHY. 


81 Depositions for Plaintiff Continued. 


Isaac Conn, of lawful age, being duly sworn according to law in 
behalf of the plaintiff, states : 


My name is Isaac Cohn; my place of residence is Fort Smith, 
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Ark’s; my age is 32 years; I have lived in Ft. Smith, Ark., since 
the 13th day of June, 1877. I come to attend to business for M. S. 
Cohn at Fort Smith; the said business began when I came here; 
nobody came with me. 
Do I understand you to say that the business was opened by you | 
for M.S. Cohn here? 
Yes, sir; I was in charge of the business for M. S. Cohn. 
You picked out the building and selected clerks? 
Yes, sir; we only had one clerk at that time besides myself. 
You made arrangements with the landlord for the rents ? 
I did, and M.S. Cohn closed the bargain; I kept the books; I 
have charge of the business here. 
When was the business opened here ? 
I think it was the 28th day of June, 1877? 
How long was you here before the business was opened ? 
Some ten or twelve days; I came from St. Louis, Mo. ; I 
82 have been here constantly ever since. | 
How often has M.S. Cohn been down since the business 
commenced ? 3 
Averaged once every six months. 
The business now has how many clerks beside yourself? — 
Five clerks and a porter. 
How often since the business has been open has stock been taken? 
Estimate has been made whenever M. S. Cohn was here, but no 
regular stock was taken but once, last November. 
ow much was on hand then? 
From the books it shows between twenty-four and twenty-five 
thousand dollars, with what was taken by the marshal. 
How much stock did you have on hand in the spring of 1879? 
It may have been between sixteen and twenty thousand dollars ; 
I think about sixteen thousand. The stock in fall of 1878 was about 
as large as it was in the spring of 1879, as well as I can remember. 
Please refer to your books and accertain what indebtedness was 
due creditors of the firm in November, 1879, when stock was taken ? 
I do not know, as I had nothing to do with that part of the busi- 
ness. | 
About how much was due as far as you know to creditors 


83 by the firm in November, 1879 ? 


I have no idea; I do not know; I refer to the creditors of 
M.S. Cohn; I know no firm. 


Here the counsel for the defence instructed the witness as follows: 

That if it be true that the business to which you referred was 
solely owned by M. S. Cohn, that in answer to questions put to you 
regarding this business that you reply that there was no firm; that 
the business belonged solely to M. S. Cohn, so far as you know. 


Did you ever have any conversation with M.S. Cohn as to how 
much was due creditors that time? 

I do not remember of having any conversation on the subject. 

How much was due the business in notes and accounts in the fall 
of 1879 in November? 
o—281 
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About twenty or twenty-five thousand dollars; the books will 
show; I am fully satisfied that it would go to twenty thousand dol- 
lars. 

How much was due the business in fall of 1878? 

I expect it was between eight and twelve thousand dollars; the 
books are here and will show; in referring to the books I am con- 
vinced it was as much as ten thousand dollars in November, 

1878. 
84 You gave to Mr. Clendening some figures showing what 
was due the business in November, 1878 ; please refer to those 
figures and state what they foot up. 

It foots up twelve thousand four hundred and ninety-five dollars. 

Please state why you say the indebtedness to the business at that 
time was only ten thousand dollars. 

Because I did not take an exact account; I looked over the books 
in haste. 

Was there anything due the business in November, 1878, on notes? 

If there was any notes they were included in the amount given 
above. : 

What stock was on hand when the business was begun in 1877? 

I think about thirty-five or thirty-seven hundred dollars was sent 
by M.S. Cohn. 

When did those goods arrive? 

It may have been the day or the day before business was opened. 

Was there any more goods received before the close of the year 
1877? 

Yes; twenty-four or twenty-five thousand dollars’ worth of goods 
was received before the close of the year 1877, including the goods 
first received. 

Please refer to your ledger from page 1 to 28, inclusive, and state 
what those pages show ? 

On the right-hand column the ledger shows all goods sent 

85 by M.S. Cohn and received at the store here, and on the left- 

hand column shows what amount I remit-ed to M.S. Colin, 
except some freight bills and some accounts paid arround town. 

The cotton ac. is not included in this statement ; it was kept sep- 
erate. 

I hereto annex a paper, marked Exhibit A, of 28 pages of the 
ledger referred to in the above inter-ogatories, and make it a part of 
this deposition. 

Suge handwriting is the writing on the 28 pages of the ledger ? 

fy own. 

I find numerous items on the ledger for freight paid; who paid 
the freight ? 

I did; they were paid here at Ft. Smith. 

I find numerous items for rent paid; where were they paid and 
who paid them ? 

They were paid at Ft. Smith; by myself. 

Through whose hands did all the items on the left-hand side on 
the 28 pages of the ledger pass ? 
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They passed through my hands or were paid out by my instruc- 


How many clerks were there in the business in the fall of 1878? 

Three, including myself. 

— what salery the clerks received, excluding your- 

self. 
86 One received fifty, the other sixty dollars per month. 
What rent was paid for the business ? 3 

Forty dollars per month, and continues to be the same up to the 
first of July, 1880. 

We had one clerk beside myself from the time the business com- 
menced and he has been there ever since and has averaged $50 dol- 
lars per month salery ever — he has been there. Another com- 
menced Aug. 20th, 1877, and has been there continuously ever since ; 
he rec’d the first year $60 p’r month, the next year $800 per vear, 
the next year seventy-five doll’s per month. Another one com- 
menced on the 23rd of September, 1879, and stayed two months at 
$25.00 p’r month. Another commenced the 15th day of Septem- 
ber, 1879, and stayed until the 22d of Sept., 1879, at the rate of $75.00 
pr month. Another commenced May 11th, 1880, at $10 p’r maqnth 
and is still here in the business. 

Another commenced on the 27th of October, 1879, and stayed 
three months at $75.00 p’r month. 

The porter commenced May Ist, 1878, at $20 [per month,] up to 
October, 1879, and had $25 per month since. 

They are all paid in full up to the first of July, 1880, except one 
Dan. Harrington; there is about $500 due him. 

I have received out of the business on my own salary about_ 

twenty-six hundred and thirty doll’s. 
87 I have a statement showing settlements with M.S. Cohn 
in a letter book, which is hereto attached and marked Ex- 
hibit “ B,” and made a part of this deposition. 

The book in question is a small memorandum book in which the 
account is kept, part in ink and part in lead-pencil. 

The incidental expenses for running the business, for lights, fuel, 
advertising, &c., is about $200 per year. | 

I do not know whether there was any indebtedness when the busi- 
ness started. 

The insurance the first year was about $80; the second year, be- 
tween $125 and $150, and the third year about $200 per vear. 

The taxes was about one hundred dollars the first year; about 
$150 the second, and about $200 the third year. 

I made the affidavits upon which the taxes were assessed. 

What became of the money drawn out by you? 

I have got it, except so much asI spent. The Exhibit “B” to 
this deposition will show what wa’ spent by me. 

The insurance, most of it, was paid here, but some of it was paid 
in St. Louis. 

The books that I have here are all the account books that we kept 

in the store, except a small book in which the city accounts 
88 are kept and the cotton book and a book showing the daily 
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cash sales. There is no other book in which accounts with me i 
was kept. ~ 
Cross-examination : 
I made reports of the business weekly to M. S. Cohn at St. Louis. 


Redirect examination: 


I mean by weekly repurts that I gave him a statement of the 
amount of money taken in during the week. 
ISAAC COHN. 


For Exhibit “A” refer to page “ 89.” 
Deposition of Geo. T. Sparks. — 
GEorGE T. Sparks, being duly sworn, states: 


My age is 32 years; my residence is Ft. Smith, Arkansas; I have 
lived in Ft. Smith 32 years; I have been in the dry goods business— 
that is, a dealer in general merchandise, such as dry goods, clothing, 
boots and shoes, hats, caps, staple groceries ; [ carried on that busi- 
ness, in partnership with others, for seven years; I am acquainted 
with Isa-c Cohn; I have known him since June, 1877; he has been 

doing business in Marble Hall, on Garrison ave., Ft. Smith, 


89 Arkansas; general merchandise business, same as I carried : 
on myself. Mr. Isaac Cohn appeared to manage and controll , 
the business, so far as I know. I passed by his place of business 


frequently. I never noticed any sign on the building where the 
business was carried on. The average profits on the business con- 
ducted by myself was about 25 per cent.; that 1s my impression. 
We bought our goods in New York city princip-ly. Business was 
not very good in 1873 and 1874; it got some better in 1875-76 & 
"77, and in the years of 1878 and ’79 it was good. 

I had charge of the building in which this business was carried 
on. Mr. Isaac Colin rented the building from me, but the lease 
was signed by M.S. Cohn. I sent the lease to St. Louis, addressed 
to M.S. Cohn, and it came back to me signed. 

It was sent to St. Louis at Isaae Cohn’s instance. 

As well as I remember, the rate of taxation for the year 1879 was 
3 cents and seven and — half mills. It was a little less than it was > 
the year before; I think, two mills less. 


Cross-examination: 


We bought goods both regular and irregular; but we bought no 

_ goods at auction or sheriff’s sale, &c. My estimate of 25 per ~~ 

90 cent. was not made or based on goods bought at auction and a 

sheriff’s sales, &c., but on goods bought irregular at a regular 

house ; for instance, goods out of*style, &c.; and we bought as many 
of them as we could. 

I have noticed goods being received at the place of business and 
they were marked M.S. Cohn. I have also noticed wagons for sale 
there, and thev had M.S. Cohn’s name on them, and also the cotton 
scales in front of the store. 
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Redirect examination: 


I mean by irregular purchasses job lots of goods sold under the 
market prices. 

I was in the house of James Wilde, Jr., and Co., of New York, 
and bought a lot of irregular goods, and he told me he had shipped 
a lot to be shipped to St. Louis to be sold. After I got home r no- 
ticed some of the same goods in the house of M.S. Cohn; at, least 
some goods from the same house. 

My experience with goods bought at irregular sales and job lots 
were profitable. I do not know whether auction goods are always 


profitable or not. I never handled them. 
GEORGE T. SPARKS. 


91 Deposition of Wm. Breen. 


WILLIAM BREEN, being duly sworn, states: 


I am a resident of Ft. Smith, Ark.; my age, 39 years; my occu- 
pation is general merchandizing, consisting of dry zoods, notions, 
furnishing goods, hats, caps, boots, shoes, and staple yzroceries, Kc. 

I have toa in this business in Fort Smith since 1868. The aver- 
age of profits in my business in 1877, ’78, & ’79 was about 25 per 
cent. oS 
The condition of affairs commercially among merchants of Ft. 


- Smith in 1877 & 1878 was not very good, but in 1879 it was good. 


I know where Isaac Cohn is carrying on business at Ft. Smith. I 
don’t see no sign on the building where business is carried on. 

Mr. Isaac Cohn appears to manage the business. I have known 
Mr. Cohn ever since he came here. 


Cross-examination: 


I know that Mr. Isaac Cohn was doing business. I called on him 
once for a subscription, and he subscribed ten dollars himself, and 
said he did not know what M.S. Cohn would give; the store be- 
longed to him. 


92 (The statement above made objected to by plaintiff’s att’y.) 


The transaction above mentioned occurred about 2 years ago. 

I never saw any sign on the store that I remember of; all ] know 
about Mr. Isaac Colin’s carrying on the business is that I see him 
there, and he seems to have controll of the business. 

I have no means of knowing that he has a dollar in the business. 

I am occasionally absent from my business, and leave somebody 
in charge of my business to manage it when I am away. 

In speaking of the 25 % profit is based my opinion upon goods 
bought in the regular way. 


Redirect examination: 


When I speak of the 25 per cent. profits I mean the profits of my 
own business; I have bought some auction goods in the last 3 years; 
not exceeding $2,000 worth; I bought them in St. Louis. 

WILLIAM BREEN. 
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Exuisit “A.” 


Stock Purchased. 


This is the paper referred 
marked Exhibit “ A.” 


to in the deposition of Isaac Cohn, and 


1877. 
May 7%. Heed, Clark & F 1195 | May 23. Bill of H., C. and Co. short .. 13 70 
23. MER 13 70 | June 18. Stern bill, M. S. 24 belts, 4. 2... 1 08 
14. satin eee hot 116 90 | 3 ie 30 yds., ‘cash 
OD iccis- cnt 2 25 
9. Meee aes 1075 | May 22. e712 prs. shoes, 1. 12iZ... : 13 50 
2. aR ee pear aeege = 49 93 | 1. * - prs. suspenders 5e. 3 60 
10. M. Stern and Co 72 85 | 1. ed Dr. 
Scheiber 1 20 
8. pe eee eee 163 95 | 1. 2,000 paper collars by M.8S.C. 9 OO 
16. mee RR GRR Oe 145 45 June 25. Short on H. Levi & Sons’ 
CBee tel cn ccqsecs ccceens conse coves 10 00 
9. ee ee eee er 590 | July ?. D’ft cash ° o 100 50 
lw. Faulkner, M. and Co............ 60 3. éistboe bbehbs  conneesen 301 50 
April 24. M. Stern and Co ........ srneiionnts 102 28 1. Freight bill......... 9 eabedoer suse mn 106 95 
May 4. i, EOE eo 9 00 3. 22 00 
June 19. eee ta mie 33 45 6. ra 12 15 
Ap’) 25. A. J. Lewis & Co 111 50 | 1. Spark’s bill on am’t ...... ...... 30 00 
26. LORE PRUE ae cane 82 20 10. D’ft to St. Louis sevedeses sovcecese 100 50 
June 18. M. Stern and Co 6 48 | SORT Renee... aac meng 150 75 
May 3. a7 eee ae ene ee 81 14 | BS, FG BATE inccnvcepectsseceesacee osese 405 
18. 2s show case 8 On 2. Jas. Baum short ..... 3 00 
18. Lamp and chandeliers ....... ; 2 Ww 6. A. J. Lewis, mistake ........ .. 2 00 
18. Cash, en iudinahiate tions tdlinns 150 June 21. A. Frank & Co., short calico.. 1 25 
BBs GRRE ccicas scnciticen’ snovnnetstunseanvese 200 July 17. D’ft on St. Louis 100 50 
18. Cash to store por GOP si scsnss ctoene 1 00 een Soe a eee rea eT aad 100 50 
15. M. Stern & OW Siilectitnsinink cdces 6 40 20. tne. RM 100 50 
SRB EE ag ee aes aig” 20 90 June 21. Discount of J. Baum sesabesidniieaes 20 10 
22 ein OR Mee 115 55 25. H. Levi & Son..... 4 50 
27. A. J. Lewis and Coo ............00 69 16 3-25. “ Frank & Son...... 7 86 
4. fine ter Peat. geeeres 10 33. (July = 19. “  Lipstadt & "ro.. 14 70 
Ap'l 30. el BTR a eee 9109 — 23. D’ ft ee — 100 50 
May 1 M. Stern and Co =. 209 64 18. F’g’ ais ‘snianbbied beens <duenes 3 40 
1. Insurance 30 days .......0...... 10 00 PRN iy Pe ERAS ee ne eae cemec mae Ug ‘ 390 
: 1. M. Stern Co. for cases ......... 3 Fw 25. D'ft St. BI siniisanisktcscdnwwencte 100 5o 
June 22. S. Londeker .............. ..ccee- , 2.1 54 1. Part rent in advance ........... 10 00 
22. OE cere lee 123 luv 27. D'ft on St. Louis 100 50 
94 Investments. 
1877. 1877. 
June 22. M. Lipstadt & Co .............c000 652 30s July 30. D’ft on St. Louis.......... ...cccse 100 50 
12. M. 8. Cohn, — caneneehesenecen 1400 | Aug. 1. «AGREE shen Soe ge eo 15) 75 
. Sate ee 50 OO | 2. Rent for A'1gust..........cccceee o 40 00 
22. Cash of S. Bra-h . 6000 >; July 14. F’g’t bill...... 12 85 
i 
2,689 OL 1,860 54 
21. A. Frank and Sons ............... 98 59 13 sg Phen Sn a os es a 1 50 
1 pt hE ee Me 739 55 20 EE Pe pes 1 2 
25. H. Lion and Son. 130 75 31. Wd b on tenia wats nee te 415 
26. M. Rosenfield. eee tcp we eee 87 8&5 Aug. 6. sc nig Perec e RATION ys ue: OC 9 60 
22. Joseph G, MOE -cnccs sates icsece 1275 , 7. D’ft on St. Louis.......... ........ 261 00 
May 23. H.,C and C» shail Sabian 13 70 | RIES ae Ea be eae 100 50 
July 2. Joseph BAUM oo ceccce cesses ceeeeees - 338 20 | + We CO conic icssc cssn cscs Priel 33 40 
De Fi BI oss since cates Ketnovatiess 9 FO | 9. gue hee CO eS 10 75 
3. A.J. Lewis & Co... ccs coos a RA 12. ogi Rae om ash Neate toe 10 85 
6. oe ee Boome OL 16 12. D'ft on St. Louis................... 150) 75 
2. M. Stern & CO ....... ccc cc ec eseee 36 69 15. gee Se na 201 00 
June 28. state Cee 14 07 17. F’g't ee eisai 10 15 
20. pee ag epee 8 4999 18. Cash, M.S. Cohn ......2. ....ccc0s 150 00 
July 5. eae a oar yee 10.17 | 20. D'ft on St. Louis. 100 50 
June 25. es Lee eee 7 lo 20. 2 prs shoes ret’d ..........cceee. 20 
24. On 4,000 insurance.......... ihe 6000 A th ee ep eee 15 40 
15. Cash for ticket .............06....08 14.00 | 23. by fe on St. Louis precepts somnasnanies 100 50 
22. A. Frank & Son .............. sneee 9 66 24. 150 75 
July 3. at a ee 48 90 | 24. Paid on paper bill 33 55 
3. pre ee eee ae 64 17 25. D'ft on St. Louis............00. 100 40 
I Bic SA inves tvcmneriscantnsivnsees 437 22 2. Pe ee Ot ae a al 100 50 
10. M. Stern & Co....... 126 92 29. pn EET Se A 100 50 
12. ie, ES TE 25 A 30. pbs i aati eh 100 50 
19. Tyler, Whedon Co................ 16 20 BA. PG UE acisstitns < nccies inbedbiinncts 16 20 
7. A.J Lewis & Co.. pie Ww 91 31. D'ft on St. Louis koenios sinwediensie 117 60 
18. Falconer, Williard Co........... ee Ba oe re ie 100 5o 
18. M.S. Cohn, K. & f’ks ........... 21 65 3. Rent for September 9 soecseseeesses 40 00 
23. Williamson Steward. ........... 33 30 4. D'ft on St. Louis........ cece 150 75 


RL TEATS, ( 


July 17. M. Stern and Co. ..........- ccc 30 45 
28. i mie tea 8 40 
28. H. Lyons and Son KA) 35 
24. 1 Rear Sear 49 48 
28. A. J. Lewis Co 26 40 
24. ™ aon 3 17 
24. " ctv 25 95 
24. cnt Ee 17 60 
24. A. Frank and Son 163 76 
5,670 11 
26. Meyer, Bonnerman sietmtaeasee 228 58 
28. M. Stern and Co.. 18 30 
BN a a a OS SO re 58 78 
25. . ini lo 80 
Aug. 4. A. Samuels..... ........ ...-ccccee- 61 85 
July 28. A. Frank and Son.............. . 16 30 
Aug. 3. L. Lipstadt & Bro 189 00 
4. We Regence wee A peees 105 35 
3. H. Lyons and SONS ..0006 cee. 47 WW 
WR tet nee y not: Sy ners ae 48 65 
4. S. OR esidubiebs siuaniet lo 33 
July 31. A. J. Lewis 26 40 
Aug. 38. M. Stern and RA soak a aneaebaee Ot 25 
_ ERR, i alee ade RM we oe (4 Ww 
7. Cannan siculinnetoten 7 50 
10. M. Stern and OD ices cane evnseabaii 38 27 
ss I es Se es 2 40 
8. A. J. Lewis | papoose nara 17 67 
9. M. Stern & CO ....ccccccccceecosccece 65 70 
8. H. Lyons and Sons ............+. 96 OU 
10. hy oye pi te Sr ia : 10 00 
July 25. One lot goods ret’d............00 TU6 00 
Aug. 10. Or en gue 402 50 
2z. J.S. Londeker......... ..00. ces0 220 35 
96 
Aug. 29. pares Soe ameter 12 50 
22. M. Lipstadt Bro. ..... 58 24 
20. W. Tyler Co ....c.c...ccccees eee ee 132 00 
29. H. Lyon and SOM.......000 peniene 75 Th 
Aerie goa SERA te eerin “Saree lol 70 
28. A. J Lewis & Co 1°7 10 
30. M. Sterne & CO ,........202 cee tine 44 25 
30. ike: fe Se eae omes ee 78 00 
24. A. Frank & Son 13 95 
24. eae mate eee 153 24 
Sept. 5. M. Stern & Co ‘“ 195 95 
6. ss oaeeus 41 40 
3. utes ad Serenata pet te 22 42 
9,371 20 
3. 8. Londecker...........cccscsceee oe 141 10 
4. A. J. Lewis & CO ....... cccccsseeee 773 13 
12. M. Spiro..........ccese 0 Sih hoednnicess 400 00 
14. Hamilton, Brown Cuv...... lanai 78 Ww 
14. Whedon, TylorCo 30 40 
15. St. Louis Rubber Co ............ 55 56 
21. H. Lyons & Son 26 15 
16. M. Stern & Co ...... ..000.. inieben 77 WO 
20. ity Ce eta 22 #0 
22. M. Lipstadt Bro. .......0. .secess. 204 345 
19. O. J. Lewis & Co ........ b-ddeanies 456 19 
25. Chase and Cabot .............0000« 219 98 
25. Hie EU aaa ie 416 00 
24. H. Lyons & Som.......00...0.. oo eee = 181 46 
Oct. 3. ” ie 74 ThA 
3. M.8. Cohn ..... ...... shkceseseénes sve 4 25 
Sept. 24. M. Stern & Co ......00..ccceeeceeee 52 55 
26. J. Meyerberg & i incon . 62 08 
Oct. 5. S. Londekerr ........... c.cscccceeee 117 83 
20. Stock of Barrow Bro ............ 237 50 
97 
2). 17 suita, no bill...... cempntedih tndee 68 00 
9. M. Stern Co 2.0... cece. cee coceeee 63 20 
10. Chick & Co., by Wiener......... 2600 90 
11. A Lew Einstein & Co...... 415 00 
lw. A Lewis & Co 58 66 
10. J Robinson & Co 77 88 
10. St. ‘a Ropeand Bag gCo. 236 U0 
10. O. J. Lewis & Co 65 65 
11. Chase & Cabot...... 280 88 


ene 


Oct. 
Sept. 
Oct. 


Nov. 
Oct. 


Nov. 


Dec. 


Oct. 
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6. Freight bill jliiiaea cheese 4 45 
6. D’ft on St. Louis 100 Oo 
7. F’gt bill ......... MR ERAS 1 75 
8. Dit on St. ‘Louis .. alin edbedn dbaen lw 50 
| OS OMRWS . craa ea aah aa eae al 100 5O 
12. F’g’t bill ...... dhbewnidsonccesenanth ‘ % 60 
13. pha Oh CaN cere bene - 22 6 Ww 
13. D'ft on St. L. 150 75 
14. 1d, op EN aA Daten Mpa a 100 50 
4,555 54 
15. ESR Pet ee ee 150 75 
gs ER reel ee 21 5O 
1s. D’fton St. Leauis...........-.00.. lu 50 
Wi ee enctndenbctiinnidicdionseines 6 25 
20. D’'ft on St. Louis 100 50 
20. soc Set a eae Poccamae aa eee 100 50 
27. wie ae ae gee Pe 201 UO 
28. F'g't bill eeeeeee @eeceveee+eo @e@oeee- eoeeee s mw) 
27. Ree oat at rc |e daa 7 65 
3. Spark's rent fur AC .....00. ..c00. 40 00 
29. F’g't iia & 5O 
Wi ee ee ce a BF ell 23 10 
6. 2 b. cotton, 122 net.......... eebes 04 49 
16. F’g't bill .......... sbithinddan amine odes 13 20 
16, Me non a en tig igen Ei gk, oe a lee bh 30 
11. gd SIRT OREO hang hg SOE eS 2 6% 
17. PE Se Ege NS ae Ae ee Oe eae 21 90 
18. xt Eg AE: aim tae ea oan Bae ek 20 5A 
18. MOR pe irate ae eae ate a oe gl i 30 
10. Wee Bie oieeRps TRE Te 3 65 
16. ee lth ee  aeatag aang 21 20 
QA. GE Re Te ee ae ee eee ee oe & 1 25 
Z3. pene cise ee Be tas, Sate oe ee 5 05 
24. ies mE ee eae 6 60 
ZA. Pee cabate te oct tt ee eae Rm 24 50 
2A. 1-7 f RS NM ne In Par ease aie ao 12 65 
1. Rent for November............... 40 OO 
15. 6 bebddideicibiebbinuiiinla: sedeneieee 271: 
a Pt > ee Lins (2 
ee es a eh 84 78 
27. F'g’t bill... ecens 1 AS 
31. £5 er ORR See eee 7 
31. DP men ge go 2 ton CO ae es Der a 3 30 
27. we is ae RE Bee date cee Be | Fs) 25° 
2. Mer oer Ua a ai a en eam 5 0s 
2. crea aac Oak es oe LG ak ‘ 24 8) 
5. nD Aetag oeatg Catt bone eeae ie 10 00 
6,924 83 
BB FG NT vcsccmbaicnskandennn. twins 12 24 
20. Cash d’ft M. Stern & Co..... ... 700 OO 
22. i Chase & + abot...... 221) 0) 
19. F'g't DAD ....cccce.cccesssecee coseseoes 2 6h 
19. es et ee eee Oe 6 75 
19. * " 3 75 
19. dt PRE EY bs eS 12 30 
19. ges eR hae es Pe ath yet oS f 86 
8. Lion & Sons’ d'ft ........ .....008. 200) OO 
8. Se on Baum — bition 17 00 
25. eeeeee eee a y 4 5O 
15 Discount. Ch. eC. ERE SF 20 85 
cp err a GE i ee ee 10 34 
27. Profit of Zoods..........cccc0..000 55 75 
22. Cash to M.S. Cohn ...........2.. 149 35 
B. F'g't DID 2. ccrcccccccscocscoses cesses 2 2 
1. Rent for Dec ines 40 
4. Cash, Lyons & Sons ........... 1m) 00 
4. Frank & Sons ..........000. piiased 13 75 
5. Dft, M. “Lip-tadt Bros occ: 100 Ov 
GV "EDEN ccccce. cocese cncscrcssscees = 3 40 
7. M.S. Cohn, 20 loads cloaks.. 41 2 
8. Dixcount .. 16 “0 
30. Weiner, 2 bales cotton pakananin 522 47 
23. SSIES cs Sia PEE Ziz 20 
30. = R eh Ls eee ee 378 14 
7. = ee a es all 
5. ” 4 
ie * 4 


Til RS APD? tes DAE en Se Oe at ee 
< = 7 *, _ 7! es ory . i 
: ; : - ° ‘' 


' Scibseseaihesibeins dealt i 


ee a Se ae 


Arg. 


Oct. 


Sep. 


Nov. 


Sep. 


Nov. 
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12. Westerman & Uleyer............ 
13. — I cigs sapoiiabnibondeciniins 223 23 
13. 8. R. Odel 21 73 
12. Chase & Cabot. 116 14 
10. O. J. Lewis & Co 97 06 
13. Chase & (Cabutt 19 25 
17, O. J. Lewis & C0........ccceceseeeee 118 96 
15. M. Lipstadt & Bro...... ........0+ 290 45 
15,612 
19. M. Stern Co .........000 ccececeeeeeee 1 50 
22. - Te ag eee 101 50 
24. M. Rasenfield 70 35 
25. 'T. MeGrate & Co .........0. seceee 94 49 
23. M. Stern & CoO.............0. cceceee 276 35 
22. H. Lyon & Son 173 60 
26. Chase & Cabott viiesassikicinniamianidii sie wus 15 
26. sie 2m 229 3Y 
26. Miller & Wovley 178 92 
27. Chase & Cabott..........0.ccccce vee 47 15 
26. G. H. Weir & Uo ........... jute 13 88 
2h. gs ae eae ame psig PO 235 38 
z6. W. H. Hagarty ...............cc0e0. 216 Ov 
6. M. Stern & Co wu... 2... ...0e oe ee 445 90 
12. spite er Oe seiettiag ais eo 100 5 
31. OF che TN ere Oe a 333 50 
15. M. Stern & Co 106 22 
| SRS Nie a ok eee we 114 05 
6. M. Lipstadt a ee <neationis 134 70 
12. Chase and Cabot ......... 2... 24 00 
3. Dyas, Hewitt & Stone......... a 89 36 
12. H. Lyon & Sons ........ 2.2.0 siieas 65 75 
G. GC. Be BES nase cicsorqcoces 108 55 
10. weateeegee ‘sais abiiiie 9 28 
14. $3 35 26 
15. Friedman Pi cictbestin sdmpeniios 290 45 
BN Le eR a Ot he aie 102 Ww 
8 Short by ‘eit 2 40 
3. M.s. C. hats........... 3 75 
1. 4,000 dolls. insurance ........... 60 OO 
1. Boxes and dray _.. ............. 9 75 
21. H. Lyon, new Dbill................. 12 20 
15. a money, M. 8. U.. 20 OU 
16. Goods of Krash 304 53 
16. S. Londeker...... ............ hii 6 OO 
2. ‘Kiem 54 00 
29. H. Lyons & Sons........... 52 75 


19,961 31 


30. M. Lipstadt Bros................ ‘ 77 70 
30. 4 Coats Short ...... 2.0.2... econ ceceee 32 
Dec. 6. Chase & Cabot. .. 123 75 
5S H.L s¥ON & SOM oo... ceeceecesene ces 56 25 
ll. M. Lipstadt Bro................000 286 60 
11. Chase & Cabot Auntie ni ckakeas-iaihiitebc 83 44 
| Pies Saline 1 Sa. Ae pe ee aR ome: Meee oe lol 60 
11. Adam Roth ... .. 87 26 
12. Chase & t'abot ............... ..... 196 54 
12. «ge ae Ae 17 66 
ll. O. J. Lewis Co........... ... nieliideti 82 Ou 
15. Joseph Baum ni eae 177 50 
14 . Haggarty 156 33 
99 
1877. 
Dec. 14. H. Lyons and Son 87 25 
19. Whedon, Tylor & Co 276 72 
20. ft ER BORE Oe eee OE 106 45 
14. apt ty gen ea ee 65 46 
lw. R.L. Billingley & Co............ 125 29 
13. I.. Landeker........ = alaccedtinladicans 242 03 
10. H. Lyon & Son.............-.ccccece 93 86 
14. Falconer Miliard Co........... * 77 © 
RRS oy ona rts in Di ate piety ee 75 43 
Oct. 31. report a eae re 26 7! 
Dec. 28. Myer Hro.........c.ccccccssse .seees 93 55 
23. U. J. Lewis BE ON sicecenectcce 94 10 
RAR RR eg RPE ANG Ea a ge tie ae 48 R4 
28. Pes tee ee, Vo Set ee ake 53 8A 
21. S. Landeker..................eces.s- §2 00 
21. Alkire & Co 257 23 


~ H. Lyon & Son....... ..cccseesseoe 


oe eenre ee e e 


Oct. 


Nov. 


Dec. 


Dec. 


30. D’ft to M.S. C. 
. Rent a Feb’y ‘cain -waian oatccoulics 
4. F's’ t bil min 


Dp ft, M.S. Co cscseesseceees a es 
; F'g't 


° ‘tof’ 


. F’g't 


RR WE is i es nc, 
F'g" 


RE 
F’g’t 


. D'ft M.S8.C.. 
F” 


: pre t to M.S. Cohi......... ses 

Det to M.S. oe gnanetan 

. 1 B. , 
1 a6 


a of 5 aeonsunasiees Jone. te 
3 


» Weiner Gee ceded 


5 66 7) 


COCCECHESOCOS SESS O08 


t oo Weiner jails ecbbies 


COCCES ceeses sereseseeeee 


, PE NE sic insasiisis Rec ake 


a6 


of 


ee 
eeooce 


a6 


. D'ft, M. S.C. .sscosrsen Be ae 
: F’g't 


eecocecerce 
eeoooee 


| Cash d’ft, M.S. C. voce. oe. 
, oo for M’ch...... 


ft, M. 8. C. 
t 


gt eeeecscevcsess eeee see @CCCCCe «sere 


eeecce 


a D*ft Meyer Bros.............seee0 
* M.8.C.... 


OS, Renin 


- 


¢ 


TE ey, eee: 
ane s 
C2 RTS AS 2 Reg NR 


12. H. Kana & Co..... 


24. Chase & Cabot 
28. Falconer Millard Co............. 


1878. 
Jan. 


. Ou. dS. 


. Whedon Tylor Co 
Head, © loo 


ewis & Co. 


z Adam Roth ..... 
8. Whedon, Tyler & Co.. - 
9. Faulconer, Millard Co sickness 
10. H. Lyon & Sons.,............. e000 


9. Chase and Cabot 
10. 


10. 
22. Tyler, Whedon & Co............. 


23. Cleybourn Einstein ..... ....... 
12. M. Stern & Co 


100 


Feb. 6. 
5. 
6. 
- and Cabot 
12. Wedon, Tyler Co 


= Morris ‘Meyerstein... ities : 
- OJ. 1 
7 


Jan’y 


13. 

26. HempGano 
14 Adam Roth 
Feb’y 5. Whedon, Tyler Co... 


zewis Co 
66 


6. Falconer, Milliard Co. bits BADIA 
23. Chase and Cabot 


233. 
M’ch 2. 


2. 


7. 
zs 


Jan’y ai M. Lipstadt Bro 


Feb’y 22 
21. 
25. 


H. Lyon & aR iepahe oie wsoneiea 
M. Rosenfield . 


23. S. Landeker.. hecsisaieis cosabitnaie ee 
23. 


eecece 


45 H’y Peting......... .... spimacnentins 


101 


. M. Stern & Co 


Feb’y 18. M. Stern & Co........... patton binstinen 
28. J. S. Landeker............. sealoeoes 
15. Whedon, Tylor C Diiaietecsiesen 


27. 
Mar. 


Feb'y = 


Ap’l 


. O. J. one and Co 


6—28] 


5. O. J. Lewis & Co 
5. Constables’ sales ..... 


Hamilton Brown Co.... SERED 
. O. J. Lewis & Uo. 


; 5. Lot ladies’ 
4 


6 
66 


hats 


ereecee 


e@evcce 


. H. Haggerty.......... » pacseons 


‘ Mor ris Meyerstein 


. O. J. Lewis and Co............... 
Whedon, bbe & Co....... SORES 


. Ale’r 


. Meyer Bros...... 
‘ Lewis & Co 


% oo and Cabot 


. Adler Bros., . Y’k 
. O. J. Lewis fats CAicasinbestaniens 
Breen ......... 
. M. Meyerstein 
. Chase and Cabot 


eeeeoe +e eseese 


COC oF eer eeeesece 


eoeeoe 


eoceee 


9 00 
50 


23,308 70 


COHN AND M. 8S. COHN. 


Feb’y 9. Wiener & Co., 2 B. C.....ccocccese 81 47 
9, o 1 - eoceoee 29 41 
| 9. eae wes 76 39 
' M’ch 22. F’g't *eeeeerces: ceccccres 2 21 
DR, TO si sivicasitinvines neecveenese iid 73 25 
25. ret iin 5 10 
Ap’l 3. D t M. Ss. c eeecoee COCCOe ceovese oeee ecoee 301 60 
| 17,958 84 
M’ch 29. F’g't sina eecenee 3 40 
So Lea P ne rn sore me 16 85 
| Ap’l 1. One month’s rent............... see 40 00 
Ei i one SERRE 5 70 
| 6. os 12 55 
_ Sais earaese e caaeg 8 10 
Bi ee le Os Canicnnindienticnbesnnectcniia 402 00 
FP ick aicccstnudevecindiin, ‘eandin 6 15 
an ARE Ey mien giy« Saignaepe ee 1 25 
Mm, -* peek cs, aeaioe 2 30 
Feb’y 10. Cash for hides & furs........... 324 57 
MA TR TP Gc ccectnteces cvebic ck cca sdethe anesee 4 00 
De a er es casi a crema 35 00 
Mr eet et ee 17 35 
May 1. Rent for May... enc bhhebs eines 40 00 
1. Tobbacco license... innidinsds' es 5 UO 
1. F’g’t ‘aiid 18 00 
| + Is cae) sla a ace Se at Ronee Taha anne ee 18 35 
ie ee ent ay aaa 2 80 
9, sd ge aS ciate Meg Ree 3 10 
| 14,“ iolies 6 90 
Rena SE aia oe aR eer ee Bee " 610 
RE RHO See oe ema gee - © 22 05 
22. Check of ——— _ S.. 50 00 
| 27. D'it to M. 8 veceeeee 100 50 
30. sal iaaialimai ae iis aie 100 50 
29. F’y't... COS SOS SHS £6 80% C8688 288 C08 COE O80 68 e 3 QW 
ty ra ee acim ge ad 8 80 
BE. DPE to Ma. B. C....00c ccc cee cecccccsces 100 50 
June 3. re: eal ialea c iia a ceacnde 100 50 
1. Rent for June.............. 00 ceeeee 40 00 
NT iis nck nck ankvcsasbaebncisenaycksevneen 1 75 
| June 3. D’ft to M.S. Cui... ... ccc cscee cee eee 100 50 
6. $4 ot 301 50 
8. 5 Tai bahasinin pa auniebahedet 100 §0 

5. F’g’t.. ° ots 14 
10. D'ft to M. S.. oe 100 5 
8. ieetes tbh andueieentin’ 5 70 
ll. bD'ft c M. S.. dadubenecesbos bbe 100 00 
13. sila eightabiastibieedeaeiniiion 100 5 
15. ms 100 50 
19. “ to Laevenstein Bros... 182 95 
ll. F’g’ 6... eece ee. 9° eeeeses 5 25 
June 19. F'g’t 5 25 
22. py’ t to M. S. iacsaa seeeeeeeeeoeeeee 150 75 
26. _ ecceus 150 75 
28. We PEt ela bul WO 
28. 1g elaine eens 54 00 
29. » -Sue ee ae egies 1) 5O 
2h. F’g't.... sicadaia 6 85 
July 1. Geo. . Sparks for July .. satecoenis 2 40 00 
1. V'g't eos 29 70 
SER Sealers. <a anaes nsec apa & 50 
3.. Cash, gr insurance...... - 41 00 
h, D'ft to M. 8. C. ...0.0. cecceecceees 150 75 
9. a i ee ee 140 75 
10, Reh a en Ae ll 150 75 
10. Cash to gr ata 25 00 
1s. D'ft M. 100 50 
i. F'¢’ S scccocsee P scene 9 40 
Mee re ee ae 3 40 
BR cy CERT NL at ea ea ae i ies eae 50 
18. ptt Oe Bs Ts Gy csccccssed sivcsveen 100 50 
19. sacs. Renae s eames 150 75 

7. F’g’t. 2 
22 Dh Ot SEs Bi Ga ccnne noveceesans ove 100 5 
OE Or Wicd duitetins- coneiecinebdansanaden 7 40 
2 vt DOTS Ws Gis. acecsoticevens endinn 100 &@ 
2h. ss eat meme ae 100 50 
Of, F'g't 1 75 
2A. oseten 14 (0% 
: 29. D’ft toM.8.C 262 25 
| 29. F’g’t hides 1 60 
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M’ch 28. ee 
Ap'l 4. Bae abr 
‘ch 8. M. Lipstadt [&] Bro... ......... 
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Ap’! 5. O. J. Lewis and Co 


10. PN re a Sy ag es 
M’ch 25 cee ete eae 
Ap’l y Clayberg, Einstein & Co........ 
RR a fae ef enna ony 


16. Whedon, Tyler & Co. 
26. O. J. Lewis & Co 


le, 3 On Rea nn ON Re ae 
16. - oseees 
18. etic emcee 
17. poe ees cote 
30. hh Cements 
23. PELA EE img ay ace as A 
24. ghee aaa once 
3 acre anew 


Meyersberg & Co 
OB. M. Anderson & Co.... 
22. J. G. Wells & Co... 
25. Westerman & Meyer evennnese 
22. Chase & Cabot, 30 dayS .....004. 


~ Meyerstein 
J. 


22. 
May 9. Fae ig oo lel 
* M. Lipstadt (&] Bro 
. Whedon, + Sg (&] Co. ......... 
. M. Stern 
9. : eooese 
11. gene ee 
* Falconer, Mieré Cissis:etoeee 
1. O. J. Lew wis & ( 


23. 
." Morris Meyerstein Geptiednddienieas 
. M. Jacobs & Co 3 
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May 15. M. Jacobs and Co......... ccccssses 
30. Whedon, Tyler & Co......... .. 

24. OU. J. Lewis Co 
28. A. Frankenthal Bro............. 
21. O. J. Lewis & Co 
June ‘1. Wheden, Tyler [&] Vo ......... 
May = Sam’! Cupples Co 
. Dodd, Brown BW oneatins csonie 


22 J. M. Wiener &CO........00c000 
27. B. Loewenstein cisseccnnaes 


June 22. eeeeee 


6. 

5. O. J. Lewis & Co... 

3. Chase and Cabot. ........ Pag 
4 


. Morris ileiatiilas: ila i 
. O. J. Lewis Be OO ebiiiens cistamses 


7: 
13. PR sn sh Sacra Rae iy Re 
66 


20. 
13. J. C. Wells Co. ...cccccoccccces ccs 
18 M. Stern & Co. ........c..cccccecess 
19. O. J. Lewis & Co 
Jan’y 25, 35,537.15 .. 
27. Block, a thinecnisaibiakods iedace 
25. O. J. Lewis & Co 
3. A. Frankenthal SBro............. 
17. M. Stern & Co. ....cccceccccce ceceee 
= Chase & Cabot.. wniinadais ie 


24. saan ee acer ee 
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4 Bamberger, Bloom & Co...... 
July 1. Chase & Cabot ..........0. 
2. Block, Dean & Co. ............... 
3. O. J. Lewis & Co eS SSCOKCRSe ceoveeeres 
2. M. Stern & Co eT 


“ 


3. 
5. 
5. O. J. Lewis [2] Co 
3, 


Chase & Ca ecevee 


Aug. 


Aug. 


Jan’ 


M’ch 16. 


Ap’l 


May 


June 
July 


Aug. 
M’ch 


Feb'y 
M’c ht 


Feb’y 18. 
9. 


pod ped peed eed PP ed peed ted A) eet BS ed ot BD of bend 


poo 


8 
Gant peed fed pred peed teed peed peed peed ped 


Se rtptcs 


1. Rent for Aug 
2. D’ft to 


5. D'tt to M. 8. C 
6. 


» 
5. Cash to M. 8. C 
. D’ft 
3. OB. C. to Wiener sini 
5 


+ RE SR ens ih ee oeree Ss seca aes 
RET at ee Ser Pa TOC wa a ge 
Be ee eae pan SS elas 
Bs 8 ie oy ne ee eae 
SRS eaarendt adage le Uoanraroun se am 
— Re, Bae te Saget os 
1 uditein 
] alia 
SSR DE MEY. Me pee ee 
1 wien 
Bie a Ie Sak a aa 
2 net...... 
2 oe obule 
4 Oe as 
6 age 
3 ar 
2 wee 
1 eg ton 
2 ei RD 
1 ag EIN 
B, C net to Wiener.......... 
McS, and i ON cicctantictnses 


2. 2 ale 1 $130 & one $12, M. 


eoecee 


2. 
. Net 4 cabo sie B. C., 285,208 


Simin 


ae 


—_— 


- Sas gee 


SeBSsHseeugss 
SeSSEITLSS 


» a oe 


3. 
8. 
13. 


66 
M. Lipstadt Bro. 
Pood, Brown Co. 


17. Chase & Cabot. 
Lg O. J. Lewis & Co e@-eceeeo 
_M. J. Murphy. 
18. Calico ShOrt. ....ccce. .eccceee 
31. Chase & Cabot. SCCOOCCOS Seees ceeece 
17. Morris Meyerstein. dpavbanee eesieces 
20, *k, Dean & CO. ...ccccee.cocee 
23. Baum. “@SOCOCOS °F SSOSOS CHOSE EOEES 
28. "M1. Stern Co 
BN rr th Meh 152 Ser Ras Oa 
30. opie. os tbo es aaa ° 
18. “ e ee 
Aug. 1. ms digiud 
5. Dood, Brown [&] Co ..... agen 
July 13. Bamberger Bloom 
25. KB. Loewenstein TIE O. cccccvinnass 
25. 37,967.28 
Feb’y 13. Interest ac. Wiener ............ 
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Aug. 


tha hugs ee 


Sept. 2. 


 K. Walleck Son 


. J. M. Wiener Co 
. M. Stern & Co...... 
. M. Lipstadt Bro. . 

. Jacob Bros. & H........00..ccccees 
. O. J. Lewis & Co. 


. OWI. Lewis & Co 


: = J. 
. Chase: & Cabot............000..000e * 


26. 


O. J. Lewis & Co........0.. - 
Porter, Taylor Co............ cess 
O. J. Lewis CP idabscbinie shesca these 
M. Stern & Co 
Chase & Cabot.. 


: ies Btnstein WK casideese 


M. Stern «Co. wnat 
Dood, Brown & i oe 


SOR CCOOOS COEse 


. Morris Meyerstein...........e00 
. Chase & Cabot snes 


Dood, Brown Co 
66 


Hamilton, Brown Co............ 
M. Lipstadt Bro 


>». J. M. Anderson Co 
. Sam’! Cuppler Co... 


Flohr Hymios Co... 


% Horrace Stone Co. .........00. see 

. J. M. Anderson Co. 

. O. J. Lewis Co ale 
6s 


43,012.06 ..... 


. J. M. Wiener Co.............ec0cee 
. Whedon, Tyler Vo. . 
_ 0. J. Lewis & Co 
. Dodd, Brown Co ‘dbivone 
i Falconer, Milliard Co 


Dodd, Brown C€ 7 
eo WwW. Wells éiiniase 

. Bejosh, dies” hats. pean heise 
szewis Co 


eevee: 


. K. Wollock & Son......... 
. Daws & Fitch 


H. Lyon & Son 


ee ee 


NESE SSS Lo. 


Feb’y 8. 
28 


Aug. 


Sep. 
Aug. 


Sept. 


‘ hat M.S. C. 
 Dft M86 
ret ‘iihtiilie 


. D’'f’t M.S. C , 
28. Cash by 8S. Baer to M.S.. 
. Df'tJd.s 
. Cash D. McKibben to M.S.. 


4 rere & wool — Weiner... 


erecee 


ne ee ee 


SCOSSSEEHHS SHOSSECOHSLFeserseesesseseee 


. Goss to Center & Co 


. F’ g" t 
a6 


moron Sg wes banceonl  Ansiinteehonentans 
D'f 
, rg ooavente 


oe 
66 


5 Geo. Sengel, 4,000 Ins.. 
F’g 


eeecee 


| ft M.S. GC. ccccccee 
F'g't : 


o6 
a i 
I ig se ee Sea 
Sept. 6. Rent for Oct.. ovencesseccee 
Oct. 4. 1 lot — to » Wiener atone pntinee 
6. F" 4 t. seeeceoeo eeeereee eeeove . 
ie SESS eam Semaine epee 
_ go RE een tie tem etn ommee 
10. Cash to att. for oe eaceeese 
Sept. 30. W. I. Bourne, 1 B. C. oil........ 
5. eevee e 
Jo FP g's ccccecces coccctuescocecsses -cosoese 
8. si ES ae RES aE aca a Sars re o 
AR, RON ee carpet aaa ° 
AN a as Pee Reet Map oiiie tat eee 
SO oe eo eee 
12. “ erees e 
Bs re i kG os 
Me ite ie 
re i ees tk 
22. ” eoeee e 
Aug. 26. John Gardiner ......00-..cccese .c00e 
Nov. 1. To D. A. McKibben ..... eve 
1. To a ee snipe 
Oct. 2. desese 
31. To W.N. Ayers & Co.......... 
Nov. 1. yg to Sparks, Nov. ... 


2. 


W. N. Ayers ot 


200 00 
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27. Hamilton, Brown & Co. ........ 


Aug. 31. Clayberg, "Einstein Co.. 
Sept. 23. Dawes and Finch 


26. M. Lipstadt Bros.. ........ ..... 


18. J. H. Meyers 


5. Daws and Finch 


27. 66 
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24. Chase & Cabot..........c..0....02-0 
24. bo 


ir 23. Block, Dean & Co 


Sept. aL M. Lipat adt & Co 


Oct. 5. Sam’l Cupples Co. 


9. CARN 
2. M. Rosenfield ........ snaibibiiaiii witht 
5. O. J. Lewis Sedacichiniin aeatueaiiile 
+ 2 pines earns 
15. 66 
Sept. 24. © 48,792.29 2.00000. 
Oct. - Miller & Werley...... piieasen: *eenite 


4. J. M. Anderson 


3 Falconer Milliara 


. J. M. Anderson... .. ... 


18 S. Cuppler & Co 


. 0. Jd. Lewis & Co 


Nov. nm 


22. “ aD CE SS 
3 vas eoccccees co rere 
7. es 
6. as 
14. a ecesce 
29 te Pe BE Sh SS 
19. a Snares ek 
21. Wee Ning Oe ea 
Oct. 24. Re eee oe een 
2 so EEE 
28. M. Stern & Co..........cecseeeseceees 
Nov. 2. OP 5 ea ath Lee Py ey 
26. - ee 
19. sadiea ie erika sp mons a YP 
Nov. 7. eer eS Agrees Fe 
12. of RC ee 
27. J. Meyerberg Co 
13. H. Lyon & Son ........ sebaie. deiene 
&. oe 
2. M. Lipstadt Bro 
Oct. 20. Cohn, Wompfield Co............. 
Nov. 11. Whedon, Tylor Co......... 0.06 
RETA ita de ee cE eee 
4. Cohn, Wompfield a 
21. Jacobs Bros. & Hoffman........ 
29. J. M. Anderson Co..............00 
19. gO SR ee ee 
Oct. 25. Eine niess 
Nov. 22. A Frank & Son 
21. H. Lyon & Son 
9. J. M. Anderson........ Pectesnesiat 
18. M. Lipstadt Broa ........ .... — 
Oct. 18. H. Lyon & Son 
Sara nop enema ee 
26. M. Lipstadt Bros 
Nov. 2. J. ~ hes ence 
18. M. Meirstein. oiiion preeebeiee hinehetti 
20. M. Lipsta 
15. Whedon, Tylor Co 
12. pies een Rete os ee 
Oct. 25. Dodd, Brown Co.......... ....c00 
25. eee aS hare dae gs pe 
23. gt SUS ba epee pearesacatese 
22. Ss ea ea 
22. < TRAE sere he 
Oct. 25. Chase and Cabot 
25. = oe 
Nov. 22. oP gy ce as 


222 5O | 2. F’g't eeceeeoeee 
§2 WW 7. , aes 
147 00 | 7. 3 coceng 
150 00 | 5 eas soeeee 
87 50 Pe ee ee ee tes ee 
70 00 | "SRG oy AUR eee emai Etec 
57 10 | y Psy ceecee 
YY3 86 | » Paes, coeces 
38 63 i ro ee ee 
a = | Nov. ~ F’g't ; 
‘ > | ee edséee 
65 00 | Sn ae pao aa eee 
> “ 
47 + 16. a ececece 
Bo 96 | t9. ok a ee eee ee 
126 98 | ww ii 
23 75 | 21. esecse 
35 13 | DS es 2 ra Sea Ee ee ° 
272 0 | NEE. oS ee ee as gee 
141 50 | 27. I). A. McKibben 
158 8&5 Dec. 2. ig Ge BOW isi cernse antennas cone te 
230 O08 , 2 W. Avers & Co 
215 93 2 I. Pappenheimer 
2384 04 2 F Jopebdeed :eeats oatponenediinnes séeenhie 
93 12 b re Pappenheimer, "M S... 
13.86 Nov. 30 
77 25 Ba Pee OS Fee aan 
11 4x Oct 26). - ee 
2386 30. «Dee er a aie ae ee eee 
285 75 | 2. Cash to McLoud......... nes 
36 60 | 16. M.S. D’f’t Papp ..... .....ccceseseee 
87 2 | 16. e AMET. CO ...... 00000 ceeeee 
on NG ak dene 
>» | et oo oe ee ae 
4 Wo | NRO IE TEE. GOP inte ere 
17 65 | aaa e RRR er ho nies 

308 | 27. Cash to M. ~ aig sevccoeeecceers 
48 75 | 25. D'f’t ye Shy se 

100 50 | ~~ King, M. 'S. Cu... 
1879. 
63.30), Jan’'y 3. “% Cash to M.S......... -.cssees 
108 30 | 6. * ig ES 
! 1878. 5 
OF BO f  Dee,. FO PWG cccccsccoccisssisncesie tess sectsan 
1879. 

28 40 Jan’y 1. Cash, Bocguin & R .............. 
80 10 1. Atkinson, T., Bros. ..............- 
296 83 1. Dr. Nathan 
152 10 1. Pappenheimer puséees 
144 00 1. Rent for Jan’ y...... 22... cesscseeee 
205 25 | 1. Galler & Brunoldi ............... 
124 80 | 1 D. A. MeKibben.. 
38 10 | 3. F’g't 
fn 20) 9. Ife to a «hs Ms disindciinenninsstakene 
277 0 AE by REED 
105 00 | 8. IRE Sepa poeta 
a = 13. D'f’t to M. 3.C 
206 99 TE Eo ee OE ate a ane ere 
122 25 Cie 0 Ue © acintcrancncbinaiibis’ seubiinnd “wapeononee ° 
a) a 20, ptt to M. S.C... : 

38 ee yikes cere Rate cos rrp 
105 08 | Sa...” OR ping ecc ome eka 
57 25 | 27. F’g? 

950 Feb’y 1. Rent for Feb’ y. ehseeiniunii 
CO eT BOE BB. IG oercssxccnsinabentesssngiisbatrbuens 
176 55 ~~ Feb’y 5. MeKibben.. ei 
322 75 6. P’d Sandels for McG.. rm S. V... 

42 50 | 5. F’g't.. 
26.00 | i et i Seay ae a a 
140 15 | a cates as mae Nee ae eta AaeeT SM 
"78. 
10 96 Dee. 12. To Bourne............ ... petquacsonees 
"79. 

800 | Feb’y 10. Cash by A. Wiener.............04 
14 05 BR. BEG. cccceee ceccecee eres: ceeeee ence oe 
24 00 13. Bourne, 1 b. of] ...0..... 0... 0... 
= 4 egy Pee opine 
$1 &:. er ist Sisto he Yeas Sata 

305 99 SER hE OCR EET a te eats es 
306 62 Sr ATE EES EE EE BES 
95 13 7 


seeece 


FU 


aH Ste Sw Ow 
BSoSZRESeSE 


j' 
» § 


Sage Tore 


dt i Pp 


Nov. 
* 


Nov. 22. 
22 


ee ee eee 


Chase and CR co cisnsackie ttn 
“ — 
: 
- seen ve 
- i 


. HL — & Son.. 


Oct . OJ. Lewis & Co... 
Dec. . HL sciia ‘s 
Chase & COG cccvcsisorssasirivic i 
& ee 
“ -aiak eiadaclaandast 
Nov Oa 
Dec. aia 
Nov Stern & Waldheimer............. 
Dee O. J. Lewis & Co.....0.. 
Pring and Cohn.................000 
J. Kaum deadoun 
M. Stern CO......cccccccccees sevceeces 
Nov Block, Dean Co ra 
Dec. 11. J. M. Wiener Co 
24. 1 AR Re 
1879. 
Jan’y 3. J. M. Anderson Co 
30. M. Stern Co 
3. O. J. Lewis CO.......00..000+ ccsceeee 


Feb. 15. 


11. J. Meyber 
. M, Melersicin. ceokees 


5 
5. 
8. 
1 
M’ch 3 
Feb'y 15. 
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28. J. M. Anderson. a 7 


. O. J. Lewis & Co........... 


"A. Frank & Som ..ccssc. cesses sceeee 
. Kramer & Lath..... i i a 
. Cabot & Chase........... picieaied dite 


Jos. Baum 


. I. Levenson Co 
. D. A. sahlein Co.................. io 
. Flusher Brows...... ..... iin bblaaies 
. A. Frank & Son..... ...- -. 


~ Hill Fontaine ...ccc. .. ccceceese ; 
. Chase & Cabot.. ............ .. idea 


@eeeereoessee S8e0eee@ 


ee. e8++eeeoeee 


J. M. ‘detonate Se 


Miller and Worley. ............... 


. M. Stern and Co. 


SEOCCOESS SOCOSCOE 


COOee COCOOE CESEOE 


OO SCHOCOCOS COR SESESE 


SC eeSeees COL CEEECSE 


PeeCesesest ceases e408 


Clayberg, Einstein ge dinoes 


l.ewis Co. 
. Dodd, Brown & Co............... 
5. oe 


ee 


1879. 
Feb'y 18. 


M’ch 


Ap’l 


PP Ragan noe BENSRESS 


. R. L. Dickens 
1. 1. A. 
. McKibben 
. W.N. Ayers Co... 

. Jd. Pappenheimer... 
. wy ofan M’ch 


’ F'g't. 


“Fayetteville... 
F’¢'t ecces eoecescce .co 


esceoe 


eovoce 


CCP ceeoees oeoeses 
eeoe es eeeee0ee0 


: Subecetuaiee paper....... bedceuns 


OOo cee ses C288CCCE 


eeeceeseree® seese 


CCACCLOs CHOBE EEO 


+esee Gereeseee 


et ¢ REN 


eeoeceosee 


eceeseseeoeeres 


D’ft M.S. C...... ..... 
Purson d'ft M. 3. Cc 


Cash d'ft 


2f° gt bills. phtbibbdihbat sidan 


SOCCOE CESS cesses eee 


ee@veeess +e0+s0 


weet seoese se B00 


. F'g't a 


oe 


: Guler & og. agg siniatadiatin’ vedeiiaasie 
’ yers Co.. 
. P. R. Davis 


eereeeesreserses 


ee eeeece 


eee sesee see ce 


eeoeees cee ooenee 


er earsereneceees 


@ 800% sseces 


. John Gardner 


— 
ass 


nedeoSauus 
Ras 


wo bond 
=—ne 


ood 


WOO aI © 
SSSSRSARSRES 


oma 
aN 
~_ 


7 


we 
— 


ne ee ee 


46 


M’ch 3. 


91. ; e@eeeceeese eeeeee 208 eeoeco 
25. a6 
25. ‘dededivetiiimainineens 
: 21. 
sh SS 
10. yo ME Re TN AMET Net eM 
10. pine ees sintinnwigbees 
16. ve suvemnaiitinbeetidbbbs 
16. ete fo Oe EE Om 
19. ad pubadésbe ikcote 
19. ~ ‘ 
19. eee nabene seleineds i 
26. ” ecnndalne leases aiebbe 
26. a 
Mar. 31. Wm. Ballin & Co....... ........... 
112 
Ap’! 12. Lipstadt Bros, 65,308.42.. 
15. Guy, Kumbrongh & Co,,....006 
17. Hamilton, Brown “en ithe 
4. M. L.ipstadt  ctenken 


3. Klein & Herder 

. Morris Myerstein. ......... ..... 

24. J. M. Anderson Co 
be 


23. 

26. Kreft, Homes & Co............... 
Feb'y 26. J. M. Anderson “ ...........00 . 
Ap'l 15. Kreft & Holmes “............... 
M'ch 24. Miller & Worley 

26. M. Sely & CODY sticomnnss Die: Saipan 

21. 

A’pl 19. 8. Schwab &C © sies: aninbbbenesrsee 

M’ch 27. J. Meyberg “ 

Ap 9. New Engl. Jewellery Co....... 

; 17. Otterback & —— keaiaeedie <wecee 
17. M. Stern & Co.... 

M’ch 15. ¥ 

30. a 5) Sabigeaaaanlialiiiiens eoeee 

14. = eeeveee 088 eoeeee 

2H. i 
Apl 3. TF pafetleeiiiaiee been ee 

12. OTS. cle eg iedaealnialia iad 

17. 0 i ale achat 
M’ch 24 

14. Geo. A. Clark Bros, ............. 

27. Herrilton, Brown Bros........ . 
Ap’'l 16. Dodd, Brown DS eae ‘ 

16. Me eee ooee 

16. HiME ete eR ° 

17. ” eecoeooeo 


Mar. 24. Dodd, Brown Co. ...........ccccss 
Ap = 2. Libby and Williams ............ 
Mar. 2. O. J. Lewis and Co........ bikaske 
Apl 9%. Oe re pek ees Cee a aaa 
10, = 68,613.16 
2. 9 pore 
Mar. 25. AREER EE eS 
13. RTs tie a ee 
18. ae ame raster ee 
Ap'l 23. Oe He Pee a es 
May 7. ead ae seer Oe aa 
21. KAR aaa 
9. o6 
Bs adieu a ints: 
June 12. He iS ee 
13 MEMS nee ee 
17. ST nts ae ae pea 
May 14. M. Stern Co..,..........cccoss 
25, be 
31. ; a 
June 3. CE RE eee 
4. FSi hago a eg aaa 
17. GES re einen er 
20). eens, ace 
24. ee Ea. AER 
27. Horrace Stone Co..............000. 
May 6. Miller & Worley... 
June 18. 1 ECL EEE ITS 
9. Bamberger Bloom ............... 
9. ape eae fart c rake ee 
14. M. Lipstadt 
May 20. Ham, Brown Co....... Poi: hs 
June 6. ” jotleens 


13. Chase & Cabot 


FREDERICK KRAMER, ASSIGNEE, &€C., VS. 


ros 


K. Wallock, Son Co. ............. 
5. Fleischer 


ee et ae ean 


1. 
1. 
30. 
1. 
5. 
9. 
9 
1 
1 


Limberg Bros 
W. G. 


Bower... eeeeeses seeerceece 


1. McKibben.. 


eeoeese OS OSOCOES COO OSS COSEES 


Ha lin & Pape... sinha at sinclinbosseeine 
D'frto M. 


SC “P9SSCCOCO. COOSOSEOS ceoesese 


F'g't 


. Tax 
; Tobbacco lincense... 
12. F’ 


G. M. sg. eeeceseoe @ 


. D’ft ‘Willer & 
‘ F’g't 


D'ft 8. M. C 


; P'R'C cccsnines 
66 


D'ft M. 8, Cohn 


*@ C8008 ceeees 


SCOCOCe- COLES OCOE 


oth 


F'g’t Silaiidii 


~ he Rag 8. Cohn 
F’g 


66 


. D’ft M.S. Cohn 


ZB nso 


. Pension d'f’ 


peat 
ou 


= eo 
SR wp ESA 


od 


tto M.S 


Cash to M 3 Pe ake cattle.. 


ao 66 


* for wool, BE. Bec ccacese .0e 
’ czy 


ides and wool 


4 


SSSSSSAESSRSES 


3 


* for cattle, M.S 


* « ghee ep 


- g't scininiiin “abiitiay’ “cauadiviiihe 


ene? 


g t 
2 C. thread bill....... a Selassie 


4 D'ft to M. S. 


? 


Herald ....... ne 
. J. Gardner. 
. Rent to Sparks, May 


eervcooer 


5, ipiaibiniducnes 
30. F. Pappenheimer ............... 
. Independent 


POT COU caccttecs contents sntnsecccues 


S. MecLoud 


H. Kuper......... 
J. ‘Gaskees 


SSOCHHSHSE COHSEOHOH OH e O90888 


. Allmyer Co_ 
. D'ft M.S.C 


Dt M. S.C 


. 2,000 tueurence. ; 
s py’ ft M.S.C.. 
*t 


PO CHCCSS eeeesesst eEoHSeOCee 


o. 


May 


June 


Aug. 


ISAAC COHN AND M. 8S. COHN. 


. Hamilton Brown ......06 seccesee 
2 Clayberg Einstein 
». J. Meyberg Co. .......00.20... ipvaint 
rg G. White & Co iit 
M. Myerstein... 
- Cohn Wamfield.... Kailicaciaintiiuicsaat 
20. L. C. Wat«worth 
2 Frolich and Decker 
1. Downs & Finch ious 
7. J. M. Anderson Co ...........000- 
8 Cy} 


eeeeoe 


5. . 73,708 70 
. Billof M.8.C 
. Clark Bros a - 
6 = H. Plant . saiiiiahcamainitaalicdiians 

W. H. Hagerty .. 
9. Chase & Cabot 


eeocce 


‘ M. Stein & Co 


ee 


¥ Chase & Cabot 


3. vig Brown Co 
11. A . Bejah 


eenreee 


SeSOSSCOSCS COESS seeeee 


- Sharb and ge plaice puts 
. Dodd, Brown Co........ si eae ila 
Chase & Cabot. iiiainebenesctdisnisnaiinh 


Horrace Stone Co 
J. M. Anderson Co........ linia 
Dodd, Brown Co......0..- ccescoose 
O. J. Lewis Co . 
8. Schwab & Co........cccccccsesess 
Hamilton Brown Co............ ‘i 
Chase & Cabot.....cc0. 0. cececece 
Meyer Bros 

12. Chase & Cabot 
22. * wnkéee 
31. Printer ‘ 
31. J. Meyberger............ ..71,773,66 
J. Baum & Co 
. J. M. Anderson & Co...... 


2. M.S. Cohn 
1. Chase & Cabot shee 


15. ge 
15. ie eee aan Ne ey 
21. Golden a —_ store...... 
2. J. Meyberg & 

1. Dodd, Brown [ei Go 
4. Miller & Wor ley 

2. Block, Dean Co...... 2.2.00. ose os 
. M. Lipstadt Co 
. Wolfstein & Ross..............000 
. M. Stern & Co 


eescee 


7. M. Stern & Co ..... 

9 Hamilton Brown Co.............. 
. Goodbar & Campine.............. 
14. Dodd, Brown Co..............ccces 
19. J. Baum Co 


3. Schwarz & Jevofsky.............. 
Dodd, Brown Co.. 
4 Chase & Cabot 


] 
8. 
8. Chase & Cabot............ ........ 
3 
& 


eeeoce 


— 


Aug. 


Aug. 


sept. 
Ang. 
Sept. 
Aug. 


Sept. 


_ Aug. 
| Sep. 


Aug. 
Sep. 


22. D’ft M.S. C...... 

21. 0) OSLER Rp aR ROSE A Sele Fann eo 
4. yeh OF TAT ee E Maa 
Dh. op a Oe TR Ne Rage cate 
DR, FIG siictstsecensccisitinhanrins tesiniee 
23. 1. OE A ony 2 ean are 
21. D'ft M.S. C .......... scsi: mieihinae 
29. 2 EE ae, een deme 
SS BFE scisis ects: badadenieweaneul aeons 
a a SER Rr eaten at ata haan or oO 
30. D'ft Gold-mith, M. 8. C.. ...... 
BR SO TR © Oe cctassenictodaviccssccns e 
4. ig Goldsmiths BM. 8. Crcccoccee 
4. 

12. D’ft Goldsmith, M. 8. C......... 
8. F'g't 

8. esc NS 5 SER Inte Seen par Rea © 
Wat sa ee a a hh . 
12. D’ft to M. S. (........ aaiiial clic 
13. nan oes Ciena arg eie 
13. 0 et SE: ea ee 
13. - enesen 
15. DPR ICR.” pi unden. eh ee eae 
16. Ree res eke oye, ee 
16. ai “ae 
13. F’g’t .....00. 

ng re en ea itr ae iy aed 
18. D*ft M. 8.C 

or 6 

22. F’e’t ...cccee. 

15. £ ialeentes 
e* eseices 
ee ae Ok eae 
27. F’g’t ... obesheten huambinn 
31. D’ft, N. 'G to M. S| ‘iiteaidnla tiie 
| eS gy 

| AR na SER ae eek ca dae eee 
BU ere) BETES AP Sik ci te 
97. 6 

tee ee a he tir a ama 
i: ..* omni 
1. Rent for Sept 

1. ce IRS Ca pn el tare See POE 
2. D'ft, N. G. to M.S ....20. cccccccee 
30. F’y't ae a 
i Se ay 
EA yg Prin AAEM tas nace ene pe kee 
Ba clic ee 3 BY inh Se ee 
UR eee Cae ona ane Madan aa ee et 
a Re te ao ce es ee 
Bg Pe wk yee ey UR Re 
3. gph Oe ae ade CNS da Loe 
BM ee Oe i tes hes i He cE eg 
z. RCE onan mare ea oe 
a .* pieees 
- Re, et A eT Coen es eee 
8. we ar tee See 
1k. Fut on U.S. bond, M. 8.. 

Sy 4 FOS epee i ceptnmeaiiniinenaned 
ie ea CORRE Se SRR 4 cmaitcne mae =e 
TESS aerial a aD ee Seniesa eo 
| SS are ee Oe «SOR emt s e~e 
re oa a cs emia 
26. a d'ft to M.S............ 
17. F’g’t ...... beeveene & cabiincweneda toenan 
i Ae Pee ee pamela 
ee a 
ss ek Me So" ea oe 
ee ee ae 
BO i hg ee eS a ae 
ria ee ER oe ee 
SEE cari cgi i Reaamne | am mmepaae 
| RA. SB ESE oe On er ae nema gee meters oF re 
AREA, oo Ea te Se eles CARE Mag aE POS 
ers a ne Se Et ee 
wo * in 
30. PR eS pe ee 
a). Fes cee AR REE Sor eA Re alla - 
ee en FS oe se re 
GE 8 a Nee a ee R 
TRIE, «RI Ra ee eae Se eee tay acer 
20. * ences 


PRRE RG Gs 


pk At ps Nee Sgt 
ID a OSS, Oe RR CM ay 


KRAMER, ASSIGNEE, &C., VS. 


48 FREDERICK 


6. Dodd, Brown & Co 
19. he Plant i 

-M. mag y . 
Walker Bros. 
. Fleischer Bros..............cccccss 
. 8. Schwab & Co..... ......000..220. 
. Meyerberg Co........... -..86,801, 17 
. M. Stern & Co 
J. M. Wiener & Co 
. Chase & Cabot.............. siiisieiietlan 
. M. Sterne & Co 
J.M. Wiener & Co 
John Dunham 
25. A. yee DIOLS pedatilibenseceninn seehiei 
30. M. Lip=tadt Co 
27. M. Rosenfield ............... «. shoe 
30. Walker Bros. & Co 


117 


Aug. 21. J. A. Reider & Co......0...4. se000 
Sept. 3. WF es Fade Gin NCE Malian 
6. Fleischer Bros................sse0 

2. J. M. Anderson.. 
1. Chase & Cabot .............0..ce00e 
12. Selz, Schwab Co ..........cecceree 
10. Rice, Stix CO itscictiverion< cosiee 


June 
Aug. 


prekntenae 


Rep. 
Aug. 


Aug v. hte eet eee 


Sept. 20. S. Cupples Co 
“4. M. Rosenfield Co 
25. J. Meyverberg & Co. beaieideniewe 
16. Riee, Stix  “ «4... 
4.J.M.Anderson * __ ga... 
16. Rice, Stix pases eee 


25. Sam’! Cupples “ sa... 
25. Horrace Stune “ 
2h. M. Stern ee me 
20. 8S. Cupples agente oe 
24. Eckerly Bros... 

25. Rice, Stix & Co 

25. C haxe & Cabot 
§. O. J. Lewis Co 2.2.2.2... ccccccees 
22. J. M. Anderson........... sepetnies 


; ott cl Peri ect he ip Sata se eae RR Rr Per Fate Se ee Oy 
Ds aR a ea Ut oP rd Ben Bare BS i) i) 0G Dom Cate Pe rin a ee tn 
PS b: jig i SE SPORE SAE Ee OM TAP LT. ORE ee, 


171 82 Oct. 7% © ‘abit 
454 64 Bee peared 
93 00 Oe ee a Oe Oe ee lee 
145 15 Be Nie ROR BO OF et gee 
1,040 80 Wg ee ro eS eee 
254 90 | seid 
192 60 14. * Sema 
49 08 See se tee eer eS eal 
992 50 18. “ Clark thread ................ 
108 31 Rs ame cs eee erie eee ec ein 
31 60 RR a a oh ONO ie 
11 55 ~_ avian 
47 15 BS OE aoa See. Sane 6 eaciae 
Oe 0 re et i eS elle 
72 40 25 Cash to M.3., by Junk & Huff 
130 00 22 F’g pastes seneen 
35 00 27 ee Oo 
65 99 Oct. 29. F'g't seeeoeseon eee ee COCO ec OCOSS Se SCEO68 C808 208888 
20 97 2. °* ca 
117 00 | Nov. 1. To M. S. Tom Bates’ d’ ft... ie 
270 38 1. — etecee 
14 17 Oct. 30. F’g't Sisieaet iid 
162 00 30. & pinees 
204 65 ma bina 
301 55 | Nov. 6. Cash, M. 8. Chase, d’ft ......... 
103 56 RSAC eae Si ae Rm ee ate iE 
588 41 6. F’g’t seeceeene @8SOOSCe fe eee e 
77 86 TES fA ge ig ae Cet eee og 
128 95 a. siniioa 
529 24 RTE st ete aarti ee 
87 15 Be ONE gente eka 
65 95 | ie le eRe GRE erie aan a 
132 70 ie RG eA pi sh ea aie erga ae 
16 25 oo wn 
186 04 ; RT as cucaian 
26 97 Ee paitetener Mena oaceaas upset ghee 
234 45 SS cies San ee RSME Reman 
17 23 ae scents 
138 50 BGS a eR ree Sn ral 
248 OO TRS ne ie peepee Maat aye ob eer Caecum ian 7 
55 33 17 2p Da een ee Re eer ame . 
49 13 19 D'ft ‘ae M.S. C. peliguinnatitsdikaak 
126 28 20 “g't sense: 
72 03 ERB ase CREE eee ian ea Te aie tee eRe 
26 10 BR ees care Tries 2 
3 22 Sep 1. McKibben cee ecccee 


23. Downs & Finch 
a6 


25. Hamilton Brown... ............. 
25. O. J. Lewis & Co.............0000- 


118 
17. S. Schwab & Co... .........0.s0008 
t 
Il. Cherry ©. Carver & Co........ 


10. O. J. Lewis & Co..... 
16. Chase & Cabot 


16. Pr, achat cae Aah ecg er ce a ae 
24. K. Wallock & Son ...... seinniaduii 
29. PER RI ee eT 
19. sittin Honan ee ee 


22. Kelley Bros 
23. Chase & c abot 


. J. H. Wiest inca 
. J. M. Anderson Co ..............- 
. Hamilton, Brown Co. siebies aieye 
. Daws & Finch . 

o yg ese POPPED cei ccc ccccsccccece 


. K. Wallock & Son...... 
. Meyer KHros ...... 
q oa & Deal............ seiiogie alot 
M. Meyerberg & Co 
; Flohr Hymus & Co 


30, Rice, Stix & ('o.............. ra 

27. B. t.oe wenstein 

20. Rice, Stix & Co...........2002 ceeees 
e6 


24. Chase & Cabot 


92,952 57 


256 00 | Aug. 1. W. 
. Geo. Tilles 


N. Ayers CO.....cc0-cscccescoees 


. W.'T. Bourne ..... 


z 
~ 
=x 
— 
~ 
~ 
ic) 
e 
BR ee sa 


43 50 | Sep. 29. N. Goldsmith, 40 bis, salt..... 


81 50 Sept. 1. Rent for Sept 
19 3) | Aug. 1. Sengel & Schulte......00-+ cosess 
777 08 | Sept. 1. John Gardner-...... 
1,072 00 Aug. 20. W.N. Ayers & CO.........00. se 
589 65 | Sept. 1. S. Bollinger ...............0. woeee 
394 82 Nov. 1. Hamilton & Sparks............... 
349 18 | July 17. W. 1. Bourne ...........ccccce soeee: 
136 63 Oct. 10. git RIVE een 
162 00 Aug. 1. Hamilton & Sparks........ ...... 
197 8 | Oct. 1. W.N. Ayers [&] Co ............00 
245 « | Aug. 1. D. A. McKibben 
3 65 Nov. 1. Theurer & Co..,........cccccoos sees 
273 67 Oct. 4. O0ttMyer “ ~~ ..... ‘ 
136 60 | Nov. 1. Park & Sparks..... 
153.63 | Oct. 1. Sam’! McLoud. ......... ........... 
‘19 5) | Sep. 1. John Gardner .............. itis 
60. 50 Aug. 1. Rent fcr Aug 
114 5 Oct. 1. CDGG cecicancdcesvee esccbese 
52 80 Nov. 1. ay SE sciimin Sinks sceiinnonbions 
9095 | Oct. 1. Wm. Breen..........ccccocccosscceees 
173 25 Be Hi Bre PRONG icdeces éntetsic-consases 
482 58 Aug. 1. J. Scherman 
113 93 | Oct. 1. B. F. Atkinson ‘ 

9 00 | Sept. 1. a at & Schulte 

7219 | Oct. 31. CD oni ccpss' sensei wosnatens 
104 75 Dec. 2 D'ft to Hamilton B. Co ......... 
721 18 ss WU © kisttd sntce scene 

10 80 re cake ee eS aa armen aa 
265 50 ij esses 
293 24 ae o* sueuee 


ort 
Os S 69 = mm 00 


Za crwwnar 
ES SIRESESSRSSI TSS 


i) 
Og 


2 


aS a 


31. 
13. 


L. Lyon & Son os 
Fleischer Bros 
B. Loewenstein 


119 
1879. 
Oct. 25. Rice, Stix & Co0..........0. 22.0000 
25. * Lesaitae 
. 13. L. & A. Mickel....... 
g YA. A. Spiro... 
Nov. 5. Hanauer, ‘Cohn ‘& Co.. 
I eg Se ota Oe igen teers | neal 
Nov. 5. A. Spi sictibaie ie 
Oct. 17. J.M. "Anderson & Co... Sa Snere ne as 
25. Chase & Cabot... Pea 
Nov. 14. J. Garnear & Co... spibuelicinesh 
Oct. 23. Rice, Stix & See RIESE LES 
Nov. 10. fee aes Some Ee 
10. Fe i 2 a 
1. J. H. Plant... ieee 
Oct. 8. J. M. Anderson & Co ne 
9. Chase & Cabot... sedugabebinin 
24. J. M. Wien indict 
31. Schoolfield & ‘Co... ee 
27. J. M. ye oral & Co... i 
24. Chase & Cabot... poke eae 
11. Rice, Stix & Co.. 
27. 1: ee ene 
27. WR Sale ht ae 
25. PMNs Sua Ma oo te Ao a 
3), seg SS a aan Cees 
Nov. 27. ys ORES EE OS 
29. M. Lipstadt Bro... ; 
29. W. H. Haggerty... ities 
29. K. Wa eee & Co... a 
29. A. Spiro... sa ia sdicadiots 
TERESI cle ae RNa SE ry a eee 
? Dee. 4. Schoolfield & Co............. 0.000 
. Nov. 25. VU. J. Lewis & Co................... 
120 
1879 
Nov. 25. J. M. Anderson & i iisicisis tsi vice 
Dec. 1.8.Schwab “  § 4... 
Nov. 27. Rice, Stix & Co...............c00e0e 
28. se POE ea oi aaa ee 
Dee. 4. Hamilton B. & Co.................. 
Nov. 26. Eckerly Bros, Co... ..........00.0 
Dec. 15. 5 eee 
6. Chase & C. 114,453.85 
Nov. 28. Pe ha bg eC Seen 
28. he: Tee, ead. See ore > ee 
Dec. 31. G. A. Clark & Bro................0 
1880. 
ea 3. A. J. Lewis Co... cc... cc cc cee eevee 
Dec. 27. Rice, Stix & Co... ......... ccc see cee 
27. sul Meee tar aR eg pe 
27. 3J.Garneir “ ss aanaee 
15. J. Anderson Co......... 00. 200 cee eee 
16. Selz, Schwab“ —...... 
31. Flohr Hyness [£] Co.. 
. 26. Rice, St ix eds 
NE ae ee 
° 30. apt EDR cE AR CEE 
80. 
Jan’y 6. O. J. Lewis & Co........c0600 eee 
7. Chase & Cabot... 
7. BR a tN 
6. Rice, Stix & Co .. 00. ....cccec cee cee 
10. Pere: Testa? VG Sie 
10. eR MN Spe age ey ee 
10. St. Louis Soap Co...... 2.2.0. .00 000 
"79. 
Nov. 26. Fleischer Bros... ............ cs 
"80. 
Jan’y 9. Lyons & Davis...........c0cc. e000 
3 10. Chase & Cabot... .................0. 
10. 63 eon 


» Rice, Stix & Co..0.0.. esses... 


7—281 


425 25 
2,199 97 
113 83 


a 


ornare, semen <A Ea eninge arnt 
o 


ISAAC COHN AND M. 8S. COHN. 


6. D'ft, M.S. Rice, Stix Co ...... 25 00 
8. Chase & Cabot. 8 CCCOOH COCOEE 655 49 
6. F's’ t COCOOO FOCOSS + SOSOCOES eocee ecseeoeeesoe 9 80 
BO Ge Pe Gicsceece sce csh ste vce wa - £4 
Nov. 21. “ ealisile 118 40 
Dec. 12. D'ft to M. 8. C....... 10. .00 ccc cee eevee 600 00 
De Fe Wats kbc hen sani dan bint nciepasecuinbens 2 25 
TENE ong eae Mean eames Soe ange 14 30 
a = eniidein 8 55 
SS DD eee eae Le Ser eat am egacee 5 00 
15. D'ft to M. S. of N.G... 256 28 
iy ee ee kee” act ink ae eg 125 37 
13. F's’ Disciciccendcccdnbesadkeiensesasaitios 5 80 
ORE ee ees 5 LU Mars Re eth ok aD aaa 6 53 
924. Cash to M. Ss. + ee eeaceose eeeeoees 1,500 Oo 
29. thar euelene 600 00 
19. F La ee NG *Peeseeee+se seee e 6 78 
22. D tto M.S. (N. Citiiceniincs 17 00 
30. ‘ 475 00 
1880. 
Jan. 2. F'g't . eae 14 67 
Wa ee BER RO lee 5 80 
5. D’ft to M.S., 8. @. 500 00 
3. F’g "t ‘ eaetel 19 30 
re Ae a ee ee 32 65 
i a ES ly em ees I ee 2 41 
8. bn te M.S. by I. Spitzen...... 300 OU 
Ge Fe Ritcctiictiv nccantenbosenccinie: tui dis 14 02 
BS ee Se ta ee Paes . 14 30 
7. BMS i eet ee ae ee ae e 46 60 
ee ee «NE eee ee algal ~-« 1010 
: ibis 12 9 
Bg cs RS SE Ry FOO ee 24 62 
Be og ee PE . 6 92 
Mg ee Oe eee 5 52 
Ms A tet ay el 3 78 
i aa pe ness PORTS CPO MRS awe sce ° 3 84 
1880. - 

Jan’y 13. Case thread.......... 6 91 
13. F’g't bill © O9OSOSOE OC SOHSHOSOES COLOES OO 84E 3 yas | 
BU he ide ce vk a eh ea 1 8 

15. D’ft of Tatum, M.8 88 
17. " Sternberg to A. 1. Co.. 100 00 
17. “ Ass’t U.S. Treas... 42 ov 
17. os M. S. of N, RET eee 00 
19. F’g’t 10 80 
On Fe SY PE AA ee ‘ 11 92 
Ws Gas he ISR ae Oe " 20 00 
14. Buck NE? ....ccccccccccscee sosces cesses 16 80 
1. J. Sherman 8 25 
1. D. A. McKibben 4 93 

79. 
Dec. 29. B. Berman....... §: dhalnaiaedes coeee . 22 78 
"80. 

Jan'y 1. Park. & Sp’ks................. ecsanee 81 68 
2. Kocg. & Keutzel 35 63 
2. Sengel & Schulte 42 29 
1. Sam. Bollinger - 7 
31. N. G. d’ft to M.S....... éceud. c0te 400 OO 
30). *g't eeceseo +-@eceeeoeoe 13 Oh 
TE ang aR Re ca craig Setacate ceca 5 80 
Ee wie ribs ee a Oe eee ina Meira taemege aoe 26 58 
30. . escoercee 36 40) 
Feb’y 5. D'ft to M.S ..ccccce.ccscccceces sovsee AMD (MD 
9, pei Cae ae OL Renae 200 OO 
7. “ Ch. & Cabot......... esis 50 00 
9. F'g't tie il a auik ssa 17 62 
10. “ eceoeee 10 67 
Jan’y 27. “ eed 13 10 
SG aya Ae care Osea eS Se Maye as Sacra 5 55 
eon le Pate elie aan eee et ee oA 1 
ae A a Na 1l 64 


50 
121 


1880. 
Jan’y 7. 


SNperep propo 


14. 
21. 


Feb’y 10. 


11. Fleischer Bro...... 


Jan’y 28. 
2 
2. 
6. 
Feb'y 15. 


122 


O. J. Lewis & Co 


Miller & Worley £2 
Chase & Cabot cidiesicsdiieaiabsibintiin 


eeCeers Seesesoseoes ees 


o6 
coccce 
66 


O. J. Lewis & CO......006 cccccceee 


. Rice, Stix & Co...... ‘oh Mpuiabacans 
. Chase & Cabot...................006 


M. Stern & Co.........ccccce- csoceeee 
J. M. Anderson Co .,.............. 


. O. J. Lewis [&] Co. (120,761.85) 
. M. Stern [&] Co 


. Chase & Cabot.................. cece 
. Miller & Worley ........... ...... 
. Hamilton B. & Co 
. J. M. Anderson 


Rice, Stix [&]Co 


ececoee 


. Chase & Cabot............ ....c.ee- 
ae ies SIN Ricdiciniie “hinds cain “abies 
4. Meyerberg & Co 


Anderson & Co, 


Jeans pants, M.S. C............. 


. Hamilton Brown...... ........... 


13. Chase & Cabott..................... 


2. Jas. Baum 
3. Rice, Stix 


30. A. Levy OCD saccncnsiinie covsccese cee 
‘20. M. Rosenfield............ ....00 esse. 


. Hannar, Cohn & Co ..... dita 


11. Chase & Cabot...................0008 


2 : Selz Scwab 
CTO: BOG ik ccccchnsiccetnstiinsbeics 
. Chase & C. (130,519) ...... ..sce sce 


5. Chase & Cabot 
be 


. Eckerly Bros 


. Rice, Slix & Co 
. Chase & Cabot... 
. Rice, Stix & Co 


. Brookmyer & Runkia .......... 


Hamilton Krown................. 


i Kramer, Loth & Co............... 
. O. J. Lewis & Co...... 

. Selz Schwab & Co............ ..... 
. Chase & Cabot..................000. 


eeeere 


Hanauer, Kohn Co............ ... 


. Friedtuan Bro......... ..........00 
cy} 


. E. C. Meachem Co................. 
. A. Frank & Son 


Rice, Stix Co ...... ebaeone 
Krookmyer & Rankin CET 
J. M. Anderson 
Sam. Cupples 


Rice, Stix & Co...... 


104 11 


S. a i c Loud 


. Vogel & Wallace............ccccsrs 
. Rent for Dec. ...... 


1. 'T. F. Moore......... 


. New Era 


. F’t S. elevator 


3 Rent for Jan’y .. 


bite of Junk & Huff, M.S. ..... 
|p tto M.S., of Goldsmith... 


24. F'’g't. .... 


T. F. 


W.. T. Bourne. ......00 .ccccs coccceee 
McKibben............ see Bent Seater 
Bourne 


GOD chisiicncensicatinesontaie 
be 


‘30. H’y Kuper............ « suntinh taivboiiee 


Pa ee viii echtine wewaes 
n Harrington... 


. F. Moore 


“ “B&R. 


D’ft of B. a Rentzel to M. ‘Ss... 


lft of B. & R., M.S.C.. 


8. F'g't wesioutideinitesniigaliie vA 
13. D'ft, B. &R., Ths Tas O scsensscenee 
REE SRE ir ke: » REIN ee a peers eyes eee 
BI Cicincnvéinnsctisabtioniien attbisinins 
Ek SEIN aia ies gets Sie oN age eA 
ARNG. Satire meyer stniny ai celal ae? OO 
ns oo et ik Se eg eae 
Tie yn Se EE EE DIE atte Wigan fee 
~ 
"SiR ace ete pene ea ie srr ies pice ee 
HEE AO A SEAL CE is mc tay eo 
Ata ANE pee nberiy i PRC mE | 
29. D'ft, N. G. & Co., M. 8. C........ 
29. 2da° its U.S., 24. Om, ws M. S.C 
Ap'l 1. D'ft of B. & R., E> eee 
2. Pension d’ft to M. S. Cc. ceisinisailiin 
M’ch 29. F'g’t............ 
30. “ thread...... 
Ethan METS RN. Cee oBe SOR hy baer Tonia ho Pes 
TP ee i ee 
6 D'ft B. Be Rs BE, BD cicdcscsscscdcivns 
6. “* N.G. & Co., M.S ............ 
Di. rae | ccpeialaeedicianinatioedidicens distaste 
8. pone Mai ciecidiie: sania ‘ 
6.  Diiceaniienbiicniihicecipilaaaiiin beniat ddiienices 
9. D’ft B. & R., M.S.................. 
Oo FP Racetacsicctctcas 
Seatac eR ANON ahs en tee Soe ua On me 
16. D’ft N. Goldsmith, M. S. C... 
Feb’y 3. McLoud 
M’ch 1. N. Goldsmith & Co ......:..... .. 
Nov. 1. 8. Bollinger 
Ap'l . McLoud & J..... sii cenveinncibeasigi senen 


- Rent, Feb’ y................. ccccssee 


M’ch 


27 00 
40 00 


ae 


+P aginsis: 


. Rice, Stix & Co 


‘ Lewis & Co 
. Chase & Ce iinaieisd-icctkicniitinds 


- Gee 
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. Schwab & Co 


. Flusher Bro..... 


. Boeg. & Rentzel 


. S. MeLoud 


Chase & Cabot........ ines aaah vies 


. Schoolfield & Co 
. Anderson sais seleialaneansain ai 
Ap'l 1. 
Mc. 10. 
10, 
Feb’y 9. 
Ap'l 26. 
17. 
28. 
23. 5 
30. 
. Rice, Stix EP ciccciicemccsaseine 


QO. J. Lewis “* 
Schoolfield “ ‘ 
Ed. Berch, wagons cialeaiiba ooses 
Chase & Cabot..............c00ceeere 


Hanauer, Cohn wane eer ra 


oft ees 140,692.92 


27. J. Mayberg & Co 


124 


Ap'l 10. 


. C. E. Werner kiki 
. Chase & Cabot......... inthis! stiiatiibliti 


66 


SOCOCHSCOS LOBES +02 O08 


Chase & Cabot 


13. Lewis & Co......... 


. Hamilton. Brown Co 
May - 


. Anderson & Uo......... cia adlinte aes 


i, I 


. S. Schwab & Co see 

. Anderson “ — .....ccce ccccee erkes 
. J. Mayherg BOD. iccesiceniocs qeees 
3 Rice, Stix “ nue pe 


G6 
66 


Brookmyer & Rankin......... 


O. J. Lewis Co 


7. Schwab & Co REESE Se Ieee 


14. 
14. 
17%. 


Simmons 
8.C a. & Co 


sk aman, WE SD. .censea- on secedaey 
I'ware Co. eeoubeneesces 


4. A. Spiro... samecsdsessosetonss cess 


. K. Wallack.. jetiiasiaal 
Friedman Bros ..........cccccceeeee 


14. Schwab & ‘* ciliata cakes iaieaiaiical 


;. Rice, Stix & Co 
ee 


. S. Cupples Co0.......c0.cccccceescsees 
6. Chase & Cabot Rvecnenend:-ceese 


“ 


B. Loewenstein .. ssseesnnnenis 


‘ eiicbiniie & Co.. iitaiaia ohana 


5. Chase & Cabot.....ccccccccocccccccees 


June 


2. 
1. 


. Schwab & Co 
7. Frankenthal & Bro 
es Meyberg &Co 


. M. Rosenfield....... péutinghigunais Bau 
Eckerly Bros.........0.2. secsceses eos 


. P. R. Davis ....... 
. Boeqg. & Rentzel — ..... .......00-. 
.§ Boas & Freer...........ccccces cceeee 
. J. Clifford 
23. John Gardner 
. D. MeKibben 
. J. K. Freer ......... 

. WLN. Ayers Co ..........cceceeeees 
. W. T. Bourne 


_ ft N.G., M.S. 

: F's’ g’t.. 

. D'ft N.G., M.S. 
F’ %% 


. D'ft N. G., M.S. 
. gt 


. F" id ‘t. seecesee 


2. Dft N.G. & Co., M.8.C....... 
66 ee 


coanenngenanin gees 


’ , Clifford 


Brookmeyer & R........0... ...00 


. Block, Draw & Co. ............... 
‘ Schoolfield & CO.. .cccccece vo ied 
. Rice, Stix Ot Civic cnintnceocdunis 


: Hamilton, ee i 
. Friedman Bros..... 
. Rice, Stix & Co 


Schoolfield, H., Co........ betamins 
Schwab & Co ‘ 


. W.N. Ayers 


pat oot pet et os et 
Se @. 9 ee ae 


. H’y Nathan..... 


- Hamilton & Sp’ks............ einete 
. McKibben wuten 


JJ. Smith, Po... sess ieiaiies 


Boas & Freer ORIN OE 


eececeoe 


eeeecess *@eeeeecese 


66 


eeeccccoe 


CO COCOH FOSEOES* eee EES SHees BEO88E8 


itt G.. Pet. 
F’g 


8 


ae 


SCHCHEOOSSEHSSEHOEELEESEHST FOOSE OTES E80 


Fg’ eese ee ee 
gt. i ee ace seen eee 
. Dy’ Me Miller to Cohn .......... 
p ft NS oH TE. etn 
Dit NG io MOB 
gt — 
b’ f J. Spitzer to M. S.C... 
Dft NS. to M.S. Coccccccccseee 
.F gs Pe Soaewie issih cdg dita ind 
"gmat i i i i 
1 Sandel Is... 


Sengel & Sch... 
. Taxes to Sh'f Falcona... oanianee 


McKibben 


. Elevator Office ............... cece. 

DF cs icnictertinteiaded scntsiénbnieneses 

. Rent for Jume....... .ccccce ceceeee 

1. Atkinson, T., Bro 
W.T. Bo 


Nig coca cima 
Rent for Ma ve 
yr a & R......... sshisdsionaiied « 


Hamilton & S ..ccccc-ccccccee coeee 
is Fed: PD widccctcccihcctiiiincseues 


1. Sengel & Schi............ccccee ceeces 
w. A. Wilkins Bacon................. 


§ c . ae we ee ee eae 2 is ais ‘ 

y Ne Pie pee ee ee, Mee AE Fy hae on innate g gue tie "AE 23 os aa a ail a CR a Rae 
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8. O. J. Lewis & Co , 52 35 |} June 17. N. O. Times 1 00 
5. Friedman BroB........cccccse: se 212 30 | 24. D’ft N. G. Co. M.S. .......ccccceee 500 00 
10. Rice, Stix & Co : 122 71 | 24. D'ft Junk & Huff 150 00 
7. Friedman Bro8..........ccccccsers 45 35 | 271. F’g’t bill 25 85 
11. J. M. Anderson & Co 385 93 24. Dayo ales Sree gia 1 20 
22. je Rae ae 7 54 
29. D'ft N. Goldsmith M.S 500 00 
25. F’g't 3 23 
PE ES Re lal 17 88 
July 5. D’'ftN.G.M.S.C 326 20 
B. F's ccccnnscosneece 2 95 
ag 2.55, 5.80..... 8 55 

126 & 127 Form No. 1.. 


Petition by Debtor. 


To the honorable judge of the district court of the United States 
for the eastern district of Arkansas: 


The petition of Isaac Cohn, of the town of Pine Bluff, in the 
county of Jefferson and State of Arkansas and district aforesaid, re- 
spectfully represents that a petition has been filed insaid court for the 
adjudication of himself as a bankrupt; that the schedule hereto 
annexed, marked “A,” and verified by your petitioner’s oath, con- 
tains a full and true statement of all his debts and (as far as it 1s 
possible to ascertain) the names and places of residence of his 
creditors, and such further statements concerning said debts as are 
required by the provisions of said act; that the schedule of said act 
hereto annexed, marked “ B,” and verified by your petitioner’s oath, 
contains an accurate inventory of all his estate, both real and per- 
sonal, assignable under the provisions of said act. 

Wherefore your petitioner prays that he may be decreed to have 
a certificate of discharge from all his debts provable under the same. 

ISAAC COHN, Petitioner. 


UNITED StTaTEs OF AMERICA, 
Eastern District of Miesouri, 


Petitioner’s Oath. 


I, Isaac Cohn, petioner mentioned and descriped in the 
128 foregoing petition, do hereby make sclemn oath that the 
statements contained therein are true, according to the best 
of — knowledge, information, and belief, and I do further make oath 
that I am a citizen of the United States of America, and that I will 
bear true faith and allegiance to the same. 
ISAAC COHN, Petitioner. 


4 ggperasas and sworn to before me, this 20th day of April, A. D. 
i. 
_ [SEAL.] HANNIBAL LOWRY, 
Commissioner U. S. Circuit Court, Eastern District of Missouri. 


_Debtor states further that on the 8th or 9th day of October, 1876, 
his stock of merchandise, valued at $28,000, was totally destroyed 
by fire, and that his books and papers were also destroyed. 
ISAAC COHN. 
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133 Oath to Schedule “A.” 


UnitEp Srates or AMERICA, Eastern District of Missouri: — 


On this 20th day of April, A. D. 1877, before me personally came 
Isaac Cohn, the person mentioned in and who subscribed to the fore- 
going petition and schedule marked “A,” respectively, and who, be- 
ing by me first duly sworn, did declare the said schedule to be a 
statement of all his debts, etc., in accordance with the act of Con- 
gress entitled “An act to establish a uniform system of bankruptcy 
throughout the United States,” approved March 2d, 1867, and the 


acts amendatory thereof. 
HANNIBAL LOWRY, 
Comm’r U.S. Circuit Court East. Dist. of Missouri. 


134 Schedule “B.” 


Particular description of all real estate owned by petitioner or held 
by him, and whether under contract or lease. 


None. 
ISAAC COHN, Petitioner. 
135 Schedule “B 2.” 
ee ae codes slap Ae wcaieiene None. 
Peers 0 OROMANOG, GE. «oon ooh eee ne eee ee None. 


Mortgages executed by R. C. Moore, John Oswald Collins, 
these have been collected by debtor and proceeds used 


for his expense------.- shu aig nuke <aulad wi meee $750 
: ISAAC COHN. 


136 Schedule B 3. 

Choses in action. 
W. Chambers, Wild Cat Landing, Arks. ..----..--- .----- $100 00 
Jacobus and Rogolinger, unknown ----.----.---------- 800 00 
RAS; CIN oii siisis Sin isin shia, atic neemi 76 00 


Debtor cannot now give names of other persons indebted to him. 
ISAAC COHN. | 


137 Schedule B 5. 
Property claimed to be exempted. 
Wearing apparel of self --.--..-.... .-----------.--.-- $100 
ISAAC COHN. 
138 Schedule B 6. | 


Books, papers, &c. Ledger, dav-book, journal. 


Mortgages turned over to Smart, Hudson & Co. to secure indebted- 
ness to them. Mortgages from R. C. Moore, John Oswald & Collins. 
ISAAC COHN. 


$4 ates Agha Pe v 
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139 Oath to “B.” 


UnITED STATES OF AMERICA, 
Eastern District of Missouri, 


On this 20th day of April, A. D. 1877, before me personally came 
Isaac Cohn, the person mentioned in and who subscribed the fore- 
going petition and schedule marked respectively “ B,” and who, be- 
ing by me first duly sworn, did declare said schedule to be a state- 
ment of all his estate, both real and personal, in accordance with 
the act of Congress entitled “An act to establish a uniform system of 
bankruptcy throughout the United States,” approved March 2d, 
1867, and the acts amendatory thereof. 

HANNIBAL LOWRY, 
Commissioner U. S. Dist. Circuit Court, East. Dist. of Missourr. 


140 Isaac Cohn’s Petition of Bankrupt for Discharge. 
In the matter of Isaac Cohn in bankruptcy, &c. 


To the Hon. Henry C. Caldwell, judge of the dist. court of the United 
States for the eastern dist. of Arkansas: 


The petition of Isaac Cohn, of Pine Bluff, in the county of Jeffer- 
son, said dist., respectfully represents that on the 20th day of April, 
A. D. 1877, he was, on the petition of his creditors, duly declared 
and adjudged bankrupt, under the act of Congress — “An act to 
establish a uniform system of bankruptcy throughout. the United 
States,” approved M’ch 2d, 1867; that he has duly surrendered all 
of his property and rights of property, and has fully complied with 
and obeyed all the orders and directions of the court touching his 
bankruptcy aforesaid, and that he is ready to submit to any other 
and further examinations, orders, and directions which the court 
may require; that no assets have come to the hands of the assignor 
in bankruptcy, and that }th in number and $ in value of his credi- 
tors consent to his discharge ; wherefore your petitioner prays that he 
may be decreed by this honorable court to have a full discharge from 

all his debts provable under said bankrupt act, and that a 
141 ~— certificate thereof may be granted to him in accordance with 
the same. 


(Signed) ISAAC COHN. 
Oath and Acknowledgement. 


I, Isaac Cohn, the petitioner above named, do hereby make oath 
that the statements contained in the foregoing petition subscribed 
by me are true, so far as the same are stated of my own knowledge, 
and that those matters which are stated therein on information and 
belief are true to the best of my knowledge and information and 
belief. 

(Signed) ISAAC COHN. 


Subscribed and sworn to before me this 25th day of June, A. D. 
1877. 
(Signed) STEPHEN WHEELER, 
U.S. Comm’r West. Dist. Arks. 
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Agreement by Att’s on Both Sides that Petition for Discharge Herein 
Named May be Read as Evidence in this Action. 


We do hereby agree that copies of these three instruments, being 
petitions for discharge and entrance of appearance to bankruptcy 
proceedings, may be read as evidence in an action now pending in 

the dist. court of the United States for the western dist. of 
142 Arks., wherein Frederick Kramer, assignee, is plaintiff, and 
M. 8S. Cohn and Isaac Colin are defendants. 
COHN anp COHN, For Pl’. 
CLENDENING anno SANDELS, 
3 For D’f’ta. 


In the Circuit Court of the U. S. for the Eastern Dist. of Arks. 


In the Matter of Isaac Conn, against whom a Petition of Adjudica- 
tion of Bankruptcy has been filed. 


I enter my appearance in the above matter with the same effect 
as if duly served, with the order to show cause herein, and hereby 
consent to an adjudication in bankruptcy. 


(Signed) : ISAAC COHN. 


UNITED STATES OF AMERICA, 
Eastern Dist. of Missouri, 


On this 20th day of April, 1877, personally appeared before me, 
the undersigned, a United States commissioner of the dist. aforesaid, 
and as such duly acting in the city of St. Louis, within the said 
eastern district of Missouri, Isaac Cohn, to me well known to be 
the same person whose name is subscribed to the foregoing waiver 
of service, &c., and acknowledged the same to be his act and deed 
for the purpose therein mentioned. 

In witness whereof I have hereunto set my hand and seal of 
office, on the day and year last above written. _ 

HANNIBAL LOWRY, 
U. 8S. Com’r, East. Dist. of Missourr. 


143 Isaac Cohn’s Petition of Bankrupt for Discharge. 


The petition of Isaac Cohn, of Pine Bluff, in the county of Jeffer- 
son, respectfully represents that on the 20th day of April, 1877, he 
was, on the petition of his creditors, duly declared a bankrupt un- 
der the act of Congress entitled “An act to establish a uniform sys- 
tem of bankruptcy throughout the United States,” approved March 
2d, 1867. That he has duly surrendered all his property and rights 
of property and has fully complied with and a saat all the orders 
and directions of the court touching his bankruptcy aforesaid, and 
that he is ready to submit to any other and further examination, 
orders, and directions which the court may require. 

That no assets have come to the hands of the assignee in bank- 
ruptcy, and that 4th in number and 3 in value of his creditors con- 
sent to his discharge. 

8—28] 
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Wherefore, your petitioner prays that he may be decreed by this 
honorable court to have a full discharge from all his debts and lia- 
bilities provable under said bankrupt act, and that a certificate 


thereof may be granted to him in accordance with the same. 
(Signed) ISAAC COHN. 


144 Oath. 


UniITED STATES OF AMERICA, \, i 
Eastern District of Arkansas. 


I, Isaac Cohn, the petitioner above named, do hereby make oath 
that the statements contained in the foregoing petition subscribed 
by me are true,so far as the same are stated of my own knowledge, and 
that those matters which are stated therein on information and be- 
lief are true, according to the best of my knowledge, information, 
and belief. 


(Signed) ISAAC COHN. 
Subscribed and sworn to before ine, this 25th day of June, A. D. 
1877. 
(Signed) STEPHEN WHEELER, 


U. S. Comm’r West Dist. Ark. 


Certified Oath. 


I, Ralph L. Gooderich, clerk of the dist. court of the United States 
for the eastern dist. of Ark., do hereby certify that the foregoing is 
| a true copy of the original petition on file in the above-entitled 
| matter. 
| In testimony whereof I have caused the seal of this court to be 
1 | hereunto affixed, at the city of Little Rock, in the eastern district of 
| Arkansas, this 30th day of June, in the year of our Lord 1877, and 
: of the Independence of the United States the 101. 
= (Signed) RALPH L. GOODERICH, Clerk. 


| 145 Deposition of B. Washer. 


B. WASHER, being introduced on part of plaintiff and first duly 
sworn, deposes and says: 


My name is B. Washer ; aged thirty-nine years; occupation, mer- 
chant. 

I lived in Pine Bluff, Arkansas, from the spring of 1873 to the 
. spring of 1878. | 
| During my residence there I was acquainted with Isaac Cohn and 
at M. S. Cohn. | 
E +} In 1873, after I came to Pine Bluff, I bought some goods from 
ae Isaac Cohn, but was not connected with either of the Cohns in busi- 
ness. 

I did business in my own name. 

I was in Pine Bluff on the 9th of October, 1876, when a large fire 
occurred in said town. 
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At the time I was doing business on one corner and Isaac Cohn 
on the opposite corner. 

The fire occurred on the same block that Cohn was on and some 
two or three doors away from Cohn. 

Cohn and myself were the only ones that went into and carried 
out goods from his store. We continued carrving out his goods into 
the yard until the upper story commenced falling in on us, 

We then quit, and Cohn went over and assisted me in try- 

146 =ingtosave goods from my own store. The goods that we saved 

from Cohn’s store were taken to my house and remained there 

until I got my store repaired, which was about two weeks, when they 

were taken into my store. From my store Cohn sent them down 
to Watson station. 

They were sent in my name. 

Watson station is in Desha county. 

They were sent to a man by the name of Boshwitz. The goods 
of Cohn were kept separate from mine while in my store. 

The tickets were taken off, but as we bought from different par- 
ties I could easily tell. I do not know what became of the goods 
after they went into Boshwitz’ hands. 

I offered Cohn six hundred dollars for the goods, but he thought 
that there were thousand dollars’ worth of them. 

I don’t think that the goods were worth any more than he asked 
for them, for I could buy them in the regular way for that money. 

Mv brother was the last man to go into Cohn’s store, and seeing 
the books lying there he shoved them into a trunk and brought 
them out. I saw the books after the fire. I refer to Isaac Colhn’s 
account books and the books used by him in his business. Isaac 
Cohn, having no use for the books, burned them. 

Before burning the books Cohn drew off accounts against sundry 

debtors of his, upon which collections were made afterwards. 
147 Cohn turned over the accounts to me, and I not knowing the 

parties he pointed them out to me and I collected the money 
of. them. 

I think that I collected thus twenty-two hundred dollars. I could 
not sav whether Cohn collected any money that was not turned over 
to me, but I think that he collected some small accounts; he went 
into the country several times to make collections. When he col- 
lected, I think that he paid over to me. | 
ao te whole amount collected by both of us amounted to about 

00 

I had this money in my possession some four or five weeks. I 
sent somewhere from a thousand to thirteen hundred dollars of this 
money to New York to a cousin of Cohn’s; his name I have forgot- 
ten. The balance I turned over to Cohn. Cohn was not doing any 
business at that time. I donot know of any other assets than those 
I have mentioned, belonging to Cohn, that were saved from the fire. 

Since the institution of this suit I have received several letters 
from Isaac Cohn. The letter now shown me I received from isaac 
Cohn, and is dated Fort Smith, Jan. 9, ’80. It isin his, Isaac Cohn’s, 
handwriting. 
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I make the same a part of this my deposition, and mark the same 
Exhibit “ A.” , 

I also received from him a letter of the date Jan. 30th, ’80, 
148 and in his own handwriting. 1 make the same an exhibit 
to my deposition and mark the same “ Exhibit B.” 

In this Exhibit or letter B, Isaac Cohn says that I paid $400, for 
wages and loaned money. I never had him hired, owed him no 
wages, did not owe him for goods, nor loaned money, and did not 
pay him $400. 

I think that I got another letter from him. about 4th of November, 
1879, just a day or so before I burned out in Helena. That letter 
was lost or misslaid in the confusion, and I do not know where it is, 
and cannot produce it. 

The contents of that letter was that they were doing well in Fort 
Smith; that they had made about thirty thousand dollars; and 
that I might be assured that he was not working for wages. 

Isaac Cohen did not in this letter, or at any other time, give me 
to understand what his interest was in the business. 

I have never seen him personally since he went to Ft. Smith. I 
have no other communication from him than those above mentioned. 

I know nothing about his bankruptcy I had no communication 
with him about it. | 


149 Cross-examination of B. WASHER: 


The collections of accounts that I spoke of were made soon after 
the fire—say two or three or four weeks. I shipped all the goods 
that were saved from the fire to Watson station, to Boschwitz. 

The letter that I spoke of vesterday as having been received from 
Isaac Cohn in November, 1879, I read but once. I have looked for 
that letter, but could not find it. In that letter he said that M. 8S. 
as made about “thirty thousand dollars since we have been 

lere. 

He made the remark in the letter that he was not working for 
wages, but for “ above wages.” , 

I did not read the letter myself, not being able to read English, 
but it was read to me by my daughter. 

Isaac Cohn did not save his clothing at the fire. He lost his 
yatch and chain in the fire also. 

I do not know of Mr. Cohn doing any business in Pine Bluff 
after the fire. I do not know what became of the money that I 
turned over to Isaac Cohn. Many of the accounts were attached 
and garnisheed and were never collected by me, but were probably 
collected by the parties attaching. 


150 Redirect examination by pl’ff: 


My daughter read the letter, and I understood her reading. It 
was my daughter Lena. She is in the habit of reading all the let- 
ters to me that I receive, especially those in English. I have never 
up to this time known her to read a letter to me wrong. I rely 
upon her solely to read to me my correspondence ana to answer the 
same. 
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When I said that I shipped all the goods to Watson, I meant all 
the goods that were saved from the fire and that were stored with 
me. 

Since 1874 Mr. Cohn and myself were on friendly terms; before 
that we had some little differences. 

(For Exhibit A and B to this deposition refer to pages 149 to 


151.) 
B. WASHER. 
Deposition of M. A. Cohn, Att’y. 


M. A. Conn, being duly sworn, deposes and says: 

My name is M. A. Cohn; residence, Little Rock, Arkansas; age, 
fifty-six years; occupation, attorney-at-law; I am of the firm of 
Cohn & Cohn, attorneys-at-law, in the citv of Little Rock. 

Some time in the spring of 1879 we were spoken to the 

151 __ first time respecting the Isaac Cohn bankruptcy matter. We 

began inquiries which were rather unsatisfactory at first, but 

late in April or the beginning of May of said year we began to get 

a og to what we thought was a fraudulent bankruptcy of Isaac 
Cohn. | 

We communicated with many creditors of Isaac Cohn respeoting 
this case, but could find out nothing from them; they,one and all, 
claiming to know nothing positive to sustain any action against the 
defendants. 

About the middle of June of the same year M’s’r- Lehman, Abra- 
ham and Co., of New Orleans, and, somewhat later, Mess. Schwab 
and Co. — Meyer Bros., of St. Louis, & Freiberg & Levy, of Cincin- 
nati, upon .our representations that we were of the opinion that 
Isaac Cohn’s fraudulent bankruptcy could be proven, they placed 
their claims in our hands, and we took immediate steps to secure 
the rights of our clients by instituting the suits now pending against 
M.S. Cohn and Isaac Cohn. : ) 

(Cross-examination waived.) 
M. A. COHN. 


There not being time to complete the taking of all the testimony 
desired herein, the further taking herein is adjourned until to-mor- 
row, at 23 o'clock p. m. 

N. W. COX, 


Notary Public. 


152. = Deposition of Fred. Kramer, the Plaintiff in this Action. 


TuEspDAY, July 13th, 1880, 2} o’cLocK P. M. 
Pursuant to adjournment, the taking of depositions is herewith 
resumed. 
FREDERICK KRAMER, being introduced upon the part of the 
plaintiffs and first duly sworn, deposes and says: 


My name is Frederick Kramer; age, fifty years ; residence, Little 
_ Rock, Ark. 
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Prior to my appointment as assignee of Isaac Cohn, in bank- 
ruptcy, I was not acquainted with either of the defendants farther 
than having just seen Isaac Cohn. 

I am the plaintiff in this suit. 

I knew nothing of Isaac Cohn’s business, or of any other business 
of his, until after my appointment as assignee my attorneys, Cohn 
and Cohn, informed me that they had reason to believe that Isaac 
Cohn had acted fraudulently in his bankrupt matters, and asked 
my permission to take the proper steps to uncover such fraud, if 
any existed ; whereupon I gave them permission to proceed in this 
bankrupt matter as seemed best to them as my attorneys. Since 


that time they have conducted the case as seemed best to them. 
FREDERICK KRAMER. 


153 EXHIBIT “A.” 
To the Deposition of B. Washer. 


Fort Situ, ARK., Jan. 9, ’80. 


Mr. B. Washer, Helena, Ark. 

Dear FRIEND: Some two months has nearly past since I wrote 
you a postal card and also a letter, asking you kindly to let me 
know who and what position the fire has brought you. Til- yet I 
had no answer, and cannot see why. I suppose by this [time] you 
think it does not differ to me that whoever in what condition you 
might have been placed in this would have been none of my busi- 
ness. Should this surely be the case I should surely be very sorry 


to bother youso much with my writing, but hoping some other cause 


has prevented you from answering my letter. 

Some time by end of this month or commence- of next month 
parties from N. O. Lehman, Abraham and Co., and their attorneys, 
Cohn & Cohn, of Little Rock, have notified M.S. Cohn and myself 
that depositions will be taken in Helena in this case, and no doubt 
thev will examine you, and therefore you remember well enough 
that those few goods which you shipped to Watson’s station were 
goods you gave me on ac., and about everything else. Certainly you 
don’t know this is only done by those rascals to bother M.S. Cohn 

all they can in order to make him all theexpenses they can 
154 and keep him out of the chance to sue them for damages on 

the closing-up question. As he bas really a dead thing on 
them this might last as long as it may. Still his case and mine are 
two different things, as I have nothing to do with him, only get 
my pay for my work I am doing for him. This little fan will 
actually ‘cost M. S. about $1,000 in cash. He has to take a lawyer 
from here and then go from here to Little Rock, Pine Bluff, Helena, 
Memphis, and St. Louis. I would have been very glad to have 
taken this trip myself, but under the circumstances that I am 
taking care of books and ac’s and the entire management of busi- 
ness here is under my control. M. S. Cohn, who is East to buy 
stock, will start with the opposite party on thisround trip —. I think 
some timesabout the 25th, —and will alsocall on you. Owing [to] the 
way things look I cannot get off before the month of June. Then I have 
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determined to take a month’s recreation. Just think of the idea 
what people all will try to undertake to bulldoze matters in such 
away. But one thing sure, those things have no go. Would be 
pleased, if suitable, to hear from you, and hope you « all your folks 
are doing well; and with my kindest regards to you and yeur wife 
and to Miss Lena. 


From yours friend, 
ISAAC COHN. 


155 Exhibit “B” to Washer’s Deposition. 


Fr. Smith, ArK., Jan. 30, ’80. 
Mr. B. Washer, Helena, Ark. 

DEAR FriEND: In haste I drop you these few lines, as I have been 
really hard at work all this week. I had just now a letter from M. 
S. from P. Bluff, who is there now taking depositions. Everything 
is O. K. there, as they had to take back all those lies they have sworn 
to. On speciall business M. S. is called back to St. Louis, therefore 
he will be unable to come to Helena, but believe that lawyer Cohn, 
from Little Rock, will be at your place to take depositions; therefore 
your folks, in case they should be called upon, don’t know of any- 


thing; vou remember well enough you never saw any goods sayed 


from my store, &c.,and you gave me about 400 doll’s, which you 
owed me for loaned money and for wages, which goods you shipped 
to Watson’s station; you certainly don’t know of any money I sent 
anywhere, and you never sent any money for me, and you don’t 
know of any books I saved, as my books burned up. These few 
lines I write to you in a hurry, as you have no idea what work I 

havetodo. Iam tied up in this business, and glad that, under 
156 ~—s circumstances, I have to be so. I have no more tosay. By | 

this coming spring I am determined to make a trip, and, if 
pleasant to you all, i shall be pleased to call on you. This place so 
far has agreed with me, and I even gained on weight on 30 lbs. since 
I first came here. 

Believe me I am more than satisfied ; then you know well enough 
the circumstances I was left in. 

Wishing you well, and hope to hear good news from you & your 
family, and accept my best regards to you and your wife & Miss 
Lena, and I hope in the next letter she will not altogether slight 
me, as she did the last, and be pleased to hear from you soon again. 

Yours friend, ISAAC COHN. 


157 Deposition of M.S. Cohn. 


In the District Court of the United States for the Western District 
of Arkansas. 7 


FREDERICK KRAMER, as Assignee, c., 
v8. 
Isaac Coun and M.S. Coun. 


Bill in equity. 
WesterRN District or ARKANSAS, County of Sebastian : 
I hereby certify that on the 23rd day of March, 1880, before me, 
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Robert Crawford, a commissioner, at my office No. 509 Olive street, 
in the city of St. Louis and State of Missouri, personally appeared 
before me, pursuant to the notice hereto annexed, between the hours 


of 9 o’clock a. m. and 4 p. m., the witness named M. M. Cohn, Esq., - 


and appeared as counsel for compiainant, and I. H.Clendening, Esq., 
appeared as counsel for defendants; and the said M.S. Cohn, being 
by me first duly cautioned and sworn to testify the whole trath, and 
being carefully examined, deposed and said as appears by the depo- 
sition hereto annexed. 


M. S. Cony, a witness called on behalf of complainant 

158 herein, and residing at the city of St. Louis, more than one 

hundred miles from the place where this cause is to be tried, 

being duly cautioned and sworn to tell the whole truth, and being 

caretully examined, deposes and says, on direct examination, as 
follows : : 


State your age, residence, and occupation. 

I am thirty-one years old; live in the city of St. Louis, and am 
a merchant. 

How long have you resided at St. Louis ? 

a a here in spring of 1876, in commencement of month of 
farch. : 

Where did you reside before you came to St. Louis ? 

I resided at Newport, Ark’s. 

How long have you been in the United States ? 

I came to the United States in spring of 1870. 

Where did you reside from time you arrived in the United States 
to the time you lived in Newport ? 

I lived in Memphis until 1872, thence went to Pine Bluff, thence 

to Jones’ Landing, Arkansas, and in spring of 1875 went to 
159 Europe, and came back in fall of 1875, and went to Newport. 
What was your occupation in those several places, except 

in St. Louis ? 

In Memphis I was peddling for several months and then com- 
menced clerking, and continued to do so until [the] spring of 1872, 
and became a partner of Isaac Cohn; thence went to Pine Bluff and 
did business there with Isaac Cohn. | 

I was with Isaac Cohn until in fall of 1872, when we disagreed 
and dissolved. 

I went then and opened business for myself in Pirie Bluff; my 
brother was with me and he was peddling at the time. 

In 1873, in fall, I went and opened at Jones’ Landing, Arkansas. 

I also farmed ; rented land and made a crop. 

There I sold out in spring of 1875, and started in business at 
Newport. 
ay capital did you have when you came over from Europe in 

I came to New York with twenty dollars. 
160 What was the amount of capital you had at Pine Bluff? 
Eight hundred and seventy-five dollars, and it was invested 
in a stock of goods. 
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' Was it the same stock of goods that was moved by you and Isaac 
Cohn from Memphis? 3 

Yes, sir. 

What was the name of the firm in Memphis just before you moved 
to Pine Bluff? 

Isaac Cohn. I was a silent partner. 

How do you derive at the fact you had $875? 

I put in $875. 

When did you put that in? 

About 2 months before we went to Pine Bluff. 

State the value of the stock moved to Pine Bluff. 

It was from $3,000 to $3,500. 

What was the condition of the firm financially at the time of the 

removal to Pine Bluff? 
161 The firm was in a good condition; in a fair condition. 
What do you mean by fair condition? 

That Isaac Cohn could buy all the goods that was needed for the 
business. 

Was the firm’s indebtedness large or small at the time? 

Cannot rem-ber what proportion indebtedness bore to capital 
stock. : 
aa your capital increased any at the time of removal to ‘Pine 
Bluff? 

I do not think anything was made; business was dull, and this 
was one of the reasons we removed to Pine Bluff. 

State whether partnership continued at Pine Bluff, and if so, under 
some name? 

It continued under some name. 

Why did the firm’s name only mention Isaac Cohn? 

At the time I went into partnership with Isaac Cohn, he 
162 promised me that he would give me my name in the business 
in fall of 1872; he refused to do so. 

On that ground we dissolved partnership. 

He gave me no special reasons therefore. 

‘He was the principal manager of the business. 

Isaac Cohen was nine or ten months older than me, and was an 
an older citizen of America four or five years, and could speak the 
language of the country better. 

Had he agreed to mention your name in the firm at the time you 
requested him? . 

e did agree at Memphis. 

State time you dissolved at Pine Bluff. 

It was 4th or Sth of November, 1872. 

What was amount of capital that came to your share on dissolu- 
tion? 

I got out out of the business $1,000 in merchandize, a wagon and 

one mule, valued at one hundred and twenty-five dollars, and 
163 two notes, each at one hundred dollars, signed by Isaac Cohn ; 
in all $1,325.00. 

Were those notes ever paid? 

They were. I traded them off for goods. I suppose they were 
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paid. With the wagon and mule my brother went peddling, and 
continued peddling until I opened at Jones’ Landing, using wagon 
and mule. 

What kind of business did the firm of Isaac Cohn do while you 
were in it at Pine Bluff? 

It did a very good business. 

How long did you continue business at Pine Bluff on your own 
account? : 

From November, 1872, until about December 28th, 1873. 

Did your capital increase at Pine Bluff? 

Yes, sir; considerably. 

What kind of business was done at Pine Bluff in 1873? 

I had done a pretty fair business. 

Is it not a fact that in 1873 and in succeeding years that at 
164 Pine Bluff as well as other places business was not good and 
houses were failing ? 

I can say that some failed and some made money. People who 
attented to their business and lived within their means made money. 

Did your brother add his earnings to the business you carried on 
at Pine Bluff? 

What was the name of your business ? 

Mark Cohn, my brother’s name, was not mentioned in the firm’s 
name. 

What was your capital at time of removal to Jones’ Landing ? 

It was from $2,500 to $3,000. None of it belonged to my brother; 
he got wages. 

Did you go into business at once at Jones’ Landing ? 

I rented a store about 3 weeks at Jones’ Landing before I gave up 
at Pine Bluff, and in that same store was about $400 worth of 
goods, which I bought on sixty and ninety days and four months’ 

time. 
165 Jones’ Landing is fifty miles from Pine Bluff and is in 
Lincoln county, Arkansas. | 

Jones’ Landing had only one store, but large plantations sur- 
rounded it. 

Why did you leave Pine Bluff? 

I found out Jones’ Landing was a better business point. I did 
not leave Pine Bluff because business was slack; I thought at first 
to hold on to both places, but was afraid, from want of experience, 
as I had not been long in America. 

Did your brother continue with you at Jones’ Landing? 

He continued to peddle for me a short time. He invested some 
of his earnings in my business. His name was Isaac Cohn. The 
Isaac Cohn who is defendant is a second cousin of mine and my 
brother. 3 

What did your brother do after he ceased to peddle ? 

He worked with me in the store as clerk, and remained with me 
as clerk until I sold out. 

Did he continue to give you his earnings ? 
166 Yes; all, except what he spent in the meanwhile. 
Where is your brother now? 
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a is in Newport, working for me. He is about thirty-four years 
old. 

What amount did you realize from the — at Jones’ Landing? 

About twelve to fifteen hundred dollars. 

What did you have besides the above when you sold out at Jones’ 
Landing? 

I had beside that about $5,000 worth. 

It was part cash, balance in cotton; most of it was in cotton. I 
7 had some produce, all of which was in Schoefield and Hanover’s 
r hands, at Memphis, Tennes-ee, as also some money of mine. 

How much did you owe at — time you sold out at Jones’ 

Landing ? 

: — not think I owed anybody a cent. I owed my brother 

3 nothing. 

Wher did you pay back to him the proceeds you received from 
1m ? 

167 I paid him gradually all I owed him before I sold out at 
Jones’ Landing. 

Did your brother remain with you until you sold out at Jones’ 
Landing? 

He did. 

Did he come to America before you ? | -" 

He did; he spoke the language not as well as I did when I sold 
out at Jones’ Landing. 

What led your brother to withdraw his earnings at Jones’ 
Landing? 

He loaned it out on interest. I do not know how much he had. 

Did your brother converse with you as to his financial condition 
and his projects and prospects ? | 

I do not recollect that he ever did. 

Did you negotiate very long before the sale at Jones’ Landing, or 
was it made on short notice? 

I made up my mind long before that to sell whenever I got a 
certain amount of money; I did not sell with any sacrifice—that is, 
at any particular sacrifice. 
| I wish to know whether he was of a class of purchasers 
| 168 who buy when no previous negotiations have been pending 

or made? 

Purchasser who bought there was arround there several months. . 

He was peddling around there, and was occasionally at my store. 

When was thie first deffinite proposition made to you by him to 
buy that stock before you sold to him ? 

told him a couple of trips that he made peddling before I did 
sell that I would give him a chance. 

He made no definite proposition to buy until the time I sold him. 

We bargained a day or two before the sales was made. 

At time of sale, what did you owe your brother? 

I owed him some money, but do not recollect how much. It was 
a small amount. 

When did you stop investing his earnings in your business? 
After I bak money enough to run my own business. 
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How long was this before the sale at Jones’ Landing ? 
169 It was in fall preceeding the sale. 

Was he not in — habit of taking out money or drawing 
against his earnings, leaving balances to his credit, up to the time 
of sale at Jones’ Landing ? | 

Sometime- there were balances to his credit and sometimes not. 

What did your brother have when he began to clerk for you? 

He had nothing. He is an unmarried man. 

What business did he carry on while you were gone to Europe? 

Hc went with me to Europe and returned with me. 

Can you state what capital he had when he went to Europe and 
when he returned? 

He had about enough to do him to go and come back. If he had 
anything more, I do not know of it. : 

Has he any interest in business at Newport? 

No, sir. 

What is — size of — business at Newport? 

170 I have stock — from six to seven thousand dollars. 

How much did your brother have when he went to Europe ? 

He had paper to — five hundred dollars, to my best impression. 

Did — business at Newport carry as large a‘stock at start as at 
present? ) : 

It did about the same. 

When you went to Europe how much money did you have ? 

I had about six thousand dollars. When I came back I brought 
$3,500, and about $900 was sent to me some fall from Europe, and 
in February, 1876, about $700 was sent me. 

These amounts I had left in Europe. 

Why did you leave those amounts in Europe? 

P I had it out on interest and I could not collect it before it became 
ue. 

Did your brother ever fail in business? 

He was never in business. 

How much is now owing on Newport stock ? 

171 I will examine my books and see. 


By consent of parties the further examination of witness is con- 
tinued, and adjournment had until to-morrow, March 24th, 1880, at 
9 o’clock a. m. 


On this 24th day of M’ch, 1880, at 9 o’clock a. m., Mess. Cohn and 
Clendening, the said attorneys, and the said M. S. Cohn, the witness, 
meet at my office and examination is resumed. As part of answer 
to last question, witness answers: 


The amount owed was about 700 dollars (seven hundred) and I 
have drawn out above four thousand five hundred dollars ($4,500) 
in cash, which I put into the Fort Smith store. 


What is the amount of bills receivable and outstanding claims of 
Newport store ? 
Hardly any, as I do not do a credit business. 
When did you draw out the $4,500 ? 
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All along since I opened; that is, after I had been in business a 
year and had made some money. 
Did you keep a memorandum of amount drawn out? 
172 I did; I kept it in books at Newport and here. The New- 
port books will show up the amount I drew out. The mem- 
orandum here is not complete, as I have not the duplicate bills. 
‘ What do you mean wher you say I have not the duplicate bills 
ere ? : 
By carrying goods in different houses here and elsewhere some- 
times I get a duplicate bill, and sometimes not. 
Was there any special reason why you did not get duplicate bills? 
My merchants sometimes neabiosed to send them to me. 
Did you not usually demand a duplicate bill here when you paid 
for goods yourself at the time? 
Most times I did. 
What store do you refer to when you speak of Fort Smith store ? 
I mean my own store at Fort Smith. 
What is the firm’s name used in carrying on business at Fort 
Smith ? 
173 The firm’s name is M. S. Cohn. 
When was that: business established ? 
In June, 1877. ste 
Were you at Fort Smith when it was established ? 
At the time it was established I was here buying goods; a few weeks 
afterwards I went there and stayed several days. | 
Who opened the Fort Smith business, or was in charge ? 
Isaac Cohn managed the business for me, with a young man 
named Dan Harrington. 
You mean your brother Isaac Cohn or your cousin ? 
My second cousin Isaac Cohn. 
Where was your cousin Isaac Cohn before business was established 
at Ft. Smith ? 
He was doing business at Pine Bluff at time I went to Europe in 
1875. 
What became of that business ? 
As far as I know and heard he was burned out and everything 
was destroyed. 
174 When and where did you meet him after returning from 
Europe? 
In St. Louis in spring of 1877, about March. 
What did Isaac Cohn do between time he was burned out and 
when you met him in 1877? 3 
I do not know; had no correspondence nor talk with him. 
It was in commencement or middle of March; I do not remember 
the day I met him. 
What was said at that time about establishment of business at 
Fort Smith? 
He never spoke then about any business at all, as we were not on 
good terms. 
How long did Isaac Cohn remain in St. Louis at that time ? 
Until I send him to Fort Smith in June, latter part June, 1877. 
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of bankrupt act? 
I do not know. 
Did he never speak to you about his bankruptcy ? 
I cannot recollect if he did. 
Did you not know that he was a bankrupt? 
175 Yes, sir. 
When did you first Jearn that he was a bankrupt? 
I cannot state: [do not remember that I knew he was a bank- 
rupt when he went to Fort Smith. 
When did he get his discharge ? 
I cannot tell, and cannot tell I ever knew he got his discharge or 
not. 
I first learned he got his discharge last fall, 1879. 
Have you a family ? 
Yes; a wife and three children; was married 15th of August, 
1875, in Europe. 
How often have you been to Fort Smith since the business was 
opened there? 
Have been there every six months regularly, and sometimes 
between those periods. 
Has Isaac Cohn been in charge: down there since its establish- 
ment? 
Yes, sir. 
Flow often has stock been taken down there? 
Whenever I went there, every six months, I overlooked books 
and stocks. 
176 How large a stock was there last time you were there ? 
About $24,000; the indebtedness then I cannot tell, but I 
know how much now. 
The indebtedness then was larger than now? 
The outstanding claims then were about $20,000. Now I think 
about $12,090. 
Are there any books kept down at Ft. Smith ? 
Yes, sir. 
Who kept those books ? 
Isaac Cohn keeps them. 
Is the Fort Smith business the principal business carried on by 
you ? 
It is the largest and best paying business I have. 
How many clerks are employed in Fort Smith business ? 
Now I have three and a porter; at opening I had two, named 
Dan Harrington and Isaac Cohn. 
How large a rent for building is paid at Fort Smith ? 
Forty dollars per month, from commencement til- July, 1880. 
What are your family expenses p’r year, besides, or say including 
your own? 
177 In 1867, I had as expenses $900; in 1877, about $1,100; 
in 1878, about $1,800; in 1879, about $1,500. I mean by a 
year the time beginning i in spring of each year. 
Do you own the Newport storehouse ? 


Did he between time you first sent him -to Fort Smith take benefit 
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I do not, but rented [it] at $25.00 per month. I have one clerk 
and one who gets certain percentage. 

To the one who gets wages I pay $50 p’r month. 

How long has the Newport business had those two clerks? 

I had one since the opening; the other, the manager, who works 
for percentage, I had since 1877, and his name is Sam Brash. and 
his percentage is forty p’r cent. of profits after expenses are paid. 

The-clerk’s name, who receives $50, is Isaac Cohn, my brother ; 
Sam Brash, began in August, 1877. 

Did you carry on business at other places than Newport and Fort 
Smith after return- from Europe? 

I did have a business at Alma, Arkansas, before I opened Ft. 
Smith business. I took part of Alma goods to Ft. Smith and 

another part to Newport. 1 took smaller part to Fort Smith, 
178 larger to Newport. I took to Fort Smith about $700 in gene- 

ral merchandise, and to Newport about $1,200in general mer- 
chandise. | 

At Alma Sam Brash had charge of the business, and at opening 
of business my brother, Isaac Cohn, was there, and remained there 
until I moved to St. Louis. 

When was Alma busiriess established ? 

About July, 1876. ; 

Who was at Newport while Brash and your brother were at 
Alma ? 

I was there myself, with my clerk, named Ben Berger, and his 
wages were $40 or $50, and he remained four or five months. 

I had another clerk, named Charles Less, who began in the sum- 
mer of 1876 and left in spring, 1877, and he received $15.00 per 
month and board. 

Brash was my brother-in-law ; married my sister; he received 
forty per cent. net of profits at Alma business. 

Did he have any interest in goods at Alma ? 
179 He did; he had $800 invested in them, which went 
; with — into Newport business. 

Whence come the goods which went into Alma store ? 

I bought all in St. Louis myself. 

What did Isaac Cohn, at Fort Smith, receive for his services ? 

At start I made no bargain for wages. I opened for experiment 
to see how business would pay, and according to pay I would see 
what I would be able to pay him. 

After several weeks I saw what he had done for me; I promised 
to give him $1,000 per year and everything free, seeing he was a 
good man to sell goods, doing the work of 3 men. 7 

I mean he was a good salesman. 

What do you mean by “ everything free?” 

I mean board, washing, and presents of suits of clothes. 

Isent him the suits of clothes from St. Louis, or if he took from 
store he charged himself with them. 

Does he share in profits of business ? 

No, sir; he draws his money whenever I go to Fort Smith, or at 
that time we have settlements. 


e 
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180 Does he draw out his money ? | 
Yes, sir; he draws money, and charges himself from time 
to time, and when I go up there we have settlements. 

The account is kept at Fort Smith in books; I know that ac- 
count is there kept, as I examined books personally. 

Is there any stock book kept at Ft. Smith? 

I do not keep one; in 1879 stock was taken regularly, and mem- 
orandum of it is in court at Ft. Smith; with this exception I have 
no memorandum of the stock accounts. : 

Do you keep a sett of books at St. Louis of Ft. Smith business ? 

Yes, sir; I keep my Ft. Smith business separate from Newport 
business in my St. Louis books. : 

Who buys goods for Fort Smith ? 

I do; buy and pay for them, excepting small matters he may buy 
at Ft. Smith. ' 

J keep business seperate, but I sometimes get bills of each place 
from moneys belonging to other place-. 

Is there a complete set of books kept at Ft. Smith of all 
181 _—i transactions? | 

No, sir; at Fort Smith they keep invoices, accounts of goods 
sold, cash account, and wages paid, moneys sent me, and bills paid 
there. 

Do you take duplicate receipts for all bills paid for ? 

I take the original, no duplicates. 

Do you render a statement to each store for bills paid ? 

No, sir. 

Have you the receipts here in the city ? 

I have. | 

Why is no account of moneys paid out kept in books in Newport 
and Ft. Smith ? 

They only attend to selling my goods and have nothing to do with 
my indebtedness, and it is not their business to know. 

What does the settlement you make with Isaac Cohn consist of ? 

Settlement of his wages. 

How rape gaa did Ft. Smith business carry in fall and winter 

of 1877 * 
182 About $8,000 — stock ; some weeks more and some weeks 
less. In spring of 1878 stock was larger; in fall of 1878 it 
was still larger. 
Pa large was indebtedness of Fort Smith business in fall of 

(8 ' 

I cannot recollect ; I have data of Ft. Smith business from which 
I can determine indebtedness. 

The indebtedness in fall of 1878, after looking at my books, I say 
was about $8,000. 

What do the books show was due in Fort Smith business in fall 
of 1878—that is, what was due ? 

The books up there show ; I do not know. 

What stock did you have on hand in fall of 1878 ? 

About $15,000. 

Were you in Pine Bluff lately ? 
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Yes, sir; I was there in January, 1880; I arrived there the same 
day with my attorney. 

While at Pine Bluff did you have interviews with Henry Nathan? 

I had several conversations with him, he being an old ac- 
183. = acquaintance. 
Was he a witness for you at Pine Bluff? 

He was. 

How many interviews did you have with him before he was called 
as a witness ? . 

I do not know that I had any. 

Did he assist you to get any testimony ? 

He did not; I asked him, and he told me where certain persons 
could be found. 


Complainant here closes his examination, and I. H. CLENDENING, 
Esq., begins the cross-examination, to which M.S. CoHN answers as 
follows : 


Do you remember I and you meeting Hy. Nathan at a store? 
I do; we met the night we came to Pine Bluff, and I. H. Clen- 
dening had interviews with Henry Nathan. 
State what witnesses were mentioned and the facts desired to be 
proved by them. -« 
Mr. Clendening asked Nathan about the stock at time of fire, and 
Nathan said there was a large stock, but that he could find 
184 out more from Eugene Feiss, who was clerking with Isaac 
Cohn. Nathan told us that L. Moore was there and saw 
where fire commenced. 
State your mode of living’ from time you began at Pine Bluff until 
you sold and went to Europe. 
I lived very economically; did my own cooking in store; slept in 
the store, and went hardly anywhere. I was trading in all kind of 


produce outside of my regular business. 


Before you went to Jones’ Landing, did you have any information 
as to whether it was a good business point ? 

_ I did from several parties, one of whom was R. Davis, who travels 
for Loewenstein Bros., who told me that if the right kind of a man 
would go there he could make nice money. 

Did you engage in other business in 1874 besides keeping store? 

Yes, sir; I rented about 20 acres of land from Major Doughlass, 
and with my labor and with some of other help, which was cheap 

labor, made eighteen bales of cotton, which brought me 15}c. 

185 ~~ p’r pound. 
Had your brother Isaac any money invested in your busi- 

ness at any time ? 

No, sir. 

Explain what you meant when you spoke of his money being in 
your business. 

During the cotton season I needed all the money I could get to 
buy cotton, and during that he did not draw out his wages, but left 
them in my hands. 

When did you sell the cotton taken in season of 1874-75 ? 
10—251] 
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About March, 1875. The books of Schoolfield, Hananer and Co. 
will show exact date. The last lot sold for 15} cents, amounting to 
about seventy bales; the cotton cost me about ten cents p’r pound. 

State if there were any special instances out of usual line of busi- 
ness in which you made money between time you began in 1872 
and when you went to Europe. 

In spring of 1873 I went to Memphis with about $1,500 in cash 
and bought a stock of goods at about $350, which stock was worth 

fully $1,000. 
186 There was a fire on Bill St., and the goods I bought were 
slightly damaged, but not to hurt; for the trade I had the 
goods just suited me, my trade being with negroes. 

In 1874, in fall of year, I got $500 for good-will of a saloon, and 
got full pay for whisky on hand; this was outside of my general 
store and was Jones’ Landing. 

What was your reason for selling out the business which was so 
profitable ? 

[I had my mind made up to go to the old country and live there. 

Why did you come back from the old county so soon? 

On account of military services claimed by the Prussian Govern- 
ment. 

Before leaving America I got my citizen papers and also a pass. 

When I arrived at Berlin I went to the American consul and 
showed him my papers; he informed me that if I stayed they could 
take and put me into the regular army; and for this reason I re- 

turned to America. 
187 What was the correct time of starting store at Jones’ Land- 
ing? | 

It was about in September, 1873; about four months before I 
moved myself. 

It was a mistake when [ stated on direct examination that it was 
about four weeks. : 

What assets had you when you went to Europe ? 

. About six thousand dollars in cash and about one thousand dol- 
lars in notes and papers. 

How much did you put into business at Newport at the outset ? 

About $3,500. 

If you examined your memorandum since yesterday, state when 
the money came back to you from Europe. 

Yes, sir; in July, 1876, $950, and March, 1877, $840.72. 

a in one New York draft over $3,000 and about $500 in 
cash. 7 

Is there any company or firm name in Ft. Smith or is there any- 

body concerned in that business except yourself? 
188 I have no company and nobody has any interest in my 
business at Ft. Smith. 

How did you purchase stock with which business was commenced 
at Fort Smith ? 

Mostly at auction. I bought one stock of goods from a widow 
who wanted to give her business up for $735 and her stock amounted 


to over $2,000. 
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Ho¥ do you manage to make it profitable to live in St. Louis 
away from business at Newport and Fort Smith ? : 
A man always in market watching chances can always make two 
dollars here where he cannot make one at place of business in the 
country. I can buy at auction, constable, and sheriffs’ sales and 


general auction sales. 


Redirect examination of said “ M. S. Conn:” 


Where you in company with Mr. Nathan on the night preceeding 
the day on which you began to take depositions at Pine Bluff in 
this case ? 

Yes, sir; but not with him alone. Mr. Clendenning was 
189 ~—swith me; also Portis and Hiskok. 
On morning we took depositions were you with Nathan? 

I was. Mr. Clendening was also with me at some time. 

Poe you have any private interviews with him alone, besides these 
above ? 

At the time of Sam’! Franklin’s deposition was taken Mr. Nathan 
called me aside fora moment. I had no other private interview 
with him. 

Did Brash have any other interest in Newport business-save the 
40% profit and the goods that come from Alma? 

The goods that come from Alma were mine—not Brash’s. That 
$800 is a yoan, and he gets 40% of net profits. 

Why was the business given up at Alma? 

My sister was sickly there, and Brash could not attend to the busi- 
ness exactly right on account of the business—i. e., the sickness. 

_Did you make any money out of the Alma business? 
190 I made some money, but not to amount to anything, -not 
over $1,000 profit. 

When did you first speak to Isaac Cohn about the contemplated 
business at Fort Smith ? 

After I bought some goods at auction, and had them stored at 


-M. Stern & Co., [ was looking for a place of business; then Isaac 


Cohn came to me and said that he heard that I wanted to open 
another business; as he had nothing to do and wants to makea 
living, and that I knew he was a good salesman, if I would not en- 
gage him to work for me; I told him that I had not place yet, and 
I could not give him a decided answer. Through persuasions of 
friends I afterwards took him. That friend was Abraham Bejek. 


¢ Recross- Examination of M. S. Cohn. 


Recross-examination resumed by Mr. CLENDENING: 


Was the $4,500 profits from Newport business free of Brash’s 
charze of 40% ? 
He received part of it—say about 20%. 
In any of these conversations with Mr. Nathan which you 
191 state you had or any you may have had while at Pine Bluff 
taking depositions, whether you referred to this case mure 
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than to any other friend whom you supposed knew anything of the 
facts in this case? 
I did not. 
M. 8S. COHN. 


Sworn and subscribed to before me, 24th March, 1880. 
ROBERT CRAWFORD, 


Commissioner. 


The further examination by consent adjourned until March 25th, 
1880, at 9 o'clock a. m. 


192 Complainant having rested his case, and the defendants, to 
sustain the issue on their part, introduced the following depo- 
sition, transcript of record, and agreement: 


193 Deposition of M. Lipstandt for Defendant. 


Pursuant to adjournment, examination was resumed this 25th 


March, 1880. 


M. LipstapDtT, a witness for the defendant, is duly sworn to speak 
the whole truth, and says: 


I. H. CLENDENING proceeds to question him. 


State your name, age, and residence. 

I am a wholesale clothier; reside at St. Louis; age, 42 years. 

Where did you reside in year 1877? 

At St. Louis. 

Are you acquainted with Isaac Cohn, who did business at Pine 
Bluff? | 

Yes, sir. 

Did you see him in spring of 1877? 

Yes, sir; he was here in spring of 1877, and prior to Jewish 
Easter, and left about June, 1877. He came to my room in 1877, and 
roomed continuously there until he left the city in June, 1877. He 
could not have been absent a day at a time without my knowing it, 

and I do not remember that he was absent from the city at 
194 all during that time; I mean to say that I think he could 
not have been absent a day at a time without my knowing it. 


Cross-examined by Mr. M. M. Coun for complainant, and says: 


My recollection is clear that Isaac Cohn was here in spring of 
1877. I do not say positively that Isaac Cohn was not absent for 
any length of time during period he was in St. Louis, but I do not 
think he was absent during that time; he might have left a half 
day or so, but my impression is that he was — continuously during 
that time. | : 

I do not rennember that J] loaned Isaac Cohn any money during 
that period. 7 

(Signed } M. LIPSTADT. 


Sworn to and subscribed before me, this 25th day of March, 1880. 
ROBERT CRAWFORD, Commissioner. 
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X-Examination of M. Lipstadt. 


At this point of time said M.S. Conn is recalled by defendant, 
and examined by I. H. CLENDENING, Esq., and says, to wit: 


I came from Newport to St. Louis with my family on 18th March: 
1877. 

195 I came into M. Lipstadt’s store and there I was told that 

Isaac Cohn was in the city. Twoor three days afterwards he 

came to see me, and from that time I saw him every day or two 

until he left for Ft. Smith, between — 10th and 15th of June, 1877. 

I came here in — spring of 1876 with my family and stay-d till 
in the fall. 

I came from Newport, I mean, and went back there in — fall of 
1876, and, as stated above, moved back here with my family on the 
18th of March, 1877. 

M. 8. COHN. 


Sworn to and subscribed before me March 25th, 1880. | 
ROBERT CRAWFORD, 


Commissioner. 
Commissioner’s Certificate. “+ 


And I hereby certify that the said M.S. Cohn and M. Lipstadt 
were by me first duly sworn and cautioned to testify the whole 
truth, and being carefully examined deposed and said as above, and 
subscribed their names thereto. 

And I further certify that the said depositions was then and there 
reduced to writing by me, and was, after it had been reduced to 
writing, subscribed by the witnesses, respectively. 

And I further certify that the reason why the said deposi- 
196 _ tion was taken was that that the said witnesses resided at St. 
Louis, Mo., more than one hundred miles from Fort Smith, 
Arkansas, the place where this cause is to be tried. 
_ And I further certify that Iam not of counsel nor attorney for 
either of the parties in said deposition and caption named, or in any 
way Interested in the event of the said cause named in said caption, 
and I oppened the commission, by virtue whereof I took said depo- 
sition. 

And I further certify that there is due M. 8S. Cohn, a witness, for 
two days’ attendance, the sum of three dollars, $3.00, and there is 
due me, as commissioner, for taking said deposition, the sum of 
en dollars, $27.00, and that the same is just and reason- 
able. 

In testimony whereof I have hereunto set my hand and seal, this 
25th day of March, in the year of our Lord one thousand eight hun- 
dred and eighty, at the city of St. Louis, State of Missouri. 

ROBERT CRAWFORD, [sEAt.] 


Commissioner. 


And I further certify that it was agreed in my presence by the 
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attorneys for plaintiff and defendant that all exceptions as to rele- 


vancy and competency were reserved until the hearing of this cause. 
ROBERT CRAWFORD, [ska] 


Commissioner. 


197 Deposition of Henry Nathan for Defendants. 


Henry Natuavy, being duly sworn, deposes and says: 


My name is Henry Nathan, of lawful age, by occupation : 
and a resident of the city of Pine Bluff, Arkansas. 

Are you acquainted with the defendants in this case, Isaac Cohn 
and M.S. Cohn? , 

Yes. 

How long have you known them ? 

I have known M.S. Cohn since 1872, and Isaac Cohn since 1869 
or ’70. 

State whether or not M.S. Cohn was ever in bussiness in Pine 
Bluff; and, if he was, when was it? 

M.S. Cohn opened bussiness here in a house belonging to Mr. 
Haycock on Baywagen St., in fall of 1872. 

State, if you know him long, when he carried on business here. 

He commenced in the fall of 1872 and .1873; he opened a branch 
store at K Smith or Jones’ Landing, in Lincoln county, to which he 
ultimately moved his business from here to that place; he continued 
business at Jones’ Landing until 1875, when he sold out to one 
Schramm. He came here then and stayed here a day or two, and 

then went to Europe. : 
198 Do you know of your own knowledge whether Isaac Cohn 
and M.S. Cohn were on good terms with each other from the 
fall of 1872 to 1875? 

I know positively that they were on very bad terms, and only 
made friends through my and Joln Bloom’s intercession on the 
ev’g of M.S. Cohn’s leaving for Europe, which was in spring of 
1875. 

Where did you reside from the time he left up to 1st of Novem- 
ber, 1876? 

Here, in Pine Bluff. 

State, if you know, whether or not M. S. Cohn was doing business 
here for himself, or for any one else, after the spring of 1875 and 
up to the lst of November, 1876. 

He never was here after he left here for good, and was not in bu- 
siness either for himself or any one else here. 


Cross-examined by plaintiff: 


Were you on intimate terms with the defendants, and regarded 
yourself as a friend of theirs ? 

Yes. 

Were you familier with the business qualifications of Isaac Cohn? 

Yes. 

What were they ? 
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He was a good salesman; could not be surpassed in this ° 
city. 
199 When did Isaac Cohn get burned out? 
In October, 1876, at the great fire in Pine Bluff. 

Do you know how long after the fire Isaac Cohn went into bank- 
ru prey ? 

No. 

Do you know anything about any moneys that Isaac Cohn had 
after the fire, either here,in New York, or elsewhere, either prior to or 
subsequent to his bankruptcy ? 

No, not of my knowledge. 

What do you mean by saying “ Not of your own knowledge?” 

I might have heard that Isaac Cohn had some money, but I am 
not aware of it myself. 

Did you not tell H. H. Hunn, cashier of the Merchants’ and Plant- 
ers’ Bank, some time after the fire at Pine Bluff, Ark’s, that Isaac 
Cohn had $4,000 and over at New York, in connection with some 
debt that Isaac Cohn owed at the same bank; if so, how did you 
know it? 

I most positively say that I never had any conversation with H. 
H. Hunn concerning Isaac Cohn having any money in New York, 
or anywhere else; but [I] remember H. H. Hunn told me that the 
bank had attached some goods of Cohn in the hands of Boschwitz 
down on the railroad. 

You ~< an old business man yourself, are you? 

es. 
200 How long have you been living in Arkansas? 
Since 1869—all the time at Pine Bluff, except one year at 
Hot Springs. 

Are you familier with the commercial and financiel affairs among 
merchants in Arkansas during the years of 1873 to 1879? 

I was conversant with —commercial condition of merchants in this 
county, and it was very unfavorable. 

Were there many failures during that period ? 

_ They were quite numerous. 

Was there not a general stagnation in business, not only in Arkan- 
sas, but throughout the United Siates, during that period ? 

Yes, according to the statistics. 

What would have been the effect on Pine Bluff merchants had 
not the season of 1879 not been a good one? 

My candid opineon is, that 3 of the merchauts of Pine Bluff 
would have been bankrupted. 

Are you familier with the country surrounding the city of Pine 
Bluff, the sources of her business? State the condition throughout, 
good or bad. 

Pine Bluff is surrounded by, I think and believe, the best 
201  bottem and upland country for raising cotton in the State 
of Arkansas. 

What is the effect of a good season upon the business of the 
city of Pine Bluff? 


Se 
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The business of Pine Bluff is based upon a general credit system, 
and a good crop would naturally conduce to its benefit. 
Is it not a fact that a good crop creates in Pine Bluff what is vul- 
gary called a boom ? 
es. 


Redirect examination by defendants: 


You said that the general business outlook in 1873 to 1879 was 
bad; do you remember distinctly as to the crops of 1874, 1875, and 
1876? : 

Yes ; as — I have been living in Arkansas there has never been 
a real failure in its product, cotton, in this immediate section, but 
the stagnation was in business, in my opineon, was only caused 
by he lew prices in cotton. S 

What was the ruling price of cotton for the months of February, 
March, and April, 1875? 

I don’t remember. 

Were not there men engaged in business in 1874, 1875, and 1876 
who made money ? 

Yes. 
202 You speak of the general course; do you refer to any 
particular firm or firms? 

No; my answer was general. 

- sg you know or not know anything of the business of M. 8S. 
ohn? : | 

Yes ; he brought goods and money on deposit with me; he has been 
prosperous, had money, and discounted his own bills every time. 


Recross-examined by att’y for pl’ff: 


What kind of business were you doing at Pine Bluff? 

Wholesale liquer business; firm of “A. Nathan and Co.” 

Did you seil M. S. Cohn generally large or small bills of goods? 

I sold him bills amounting to from $300 to $500. 

How much of M.S. Cohn’s money did you have? 

He always had a balance on my hands of from $600 to $800, and 
at one time I gave him a check on Nathan Bros. for $1,300. 

This was in 1873-74. 


And further this deponent sayeth not. 
HENRY NATHAN. 


203 Deposition of Eugene Fies for Defendants. 


Being duly sworn deposes and says: 


My name is Eugene Fies; aged, 21 years; by occupation a clerk, 
and a resident of the city of Pine Bluff, Arkansas. 

Where were you and in what occupation were you engaged prior 
to the 11th day of October, 1876? 

I was a clerk for Isaac Cohn, the defendant, in his store in Pine 
Bluff at the time he burned out. 


What kind of a stock was in that store at the time of the fire as 


. 
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regards quantity as compared with what there was 2 months before 
the fire? 

At the time of the fire there was a large stock, and goods were com- 
ing in every day; at the time of the fire the stock was considerably 
larger than it was two months before the fire. 


Cross-examined : 


Did you continue with Isaac Cohn after the fire ? 

el what was the condition of the stock as to quantity, amount, 
204 The goods were coming daily before the fire in large quan- 

And further this deponent sayeth not. 


EUGENE FIES. 
Deposition of Louis Moore. 


Louis MooreE, a witness for defendants, being duly sworn, deposes 
and says: 

My name is Louis Moore, of lawful age, of the city of Pine Bluff, 
Ark’s, and by occupation a keeper of an eating-house. 

I occupied the storehouse, owned by J. Sorrels, on the north side 
of Banagin St., next door to Isaac Cohn’s store, in the corner of 
Banagin St. and German St. 

This was on the 9th of October, 1876, and on that morning the 
fire originated ; I discovered the fire in Portis alley, which was the 
second door from my place and the 3rd door west of Isaac Cohn’s 
store. In that fire 3 whole blocks burned up. 

I know Isaac Cohn, and it was at this fire that his store was burned. 

And further this deponent sayeth not. 

LOUIS MOORE. 


(Jurat of commissioner.) 


205 & 206 Agreement of Counsel. 


We hereby agree that the following affidavits hereto filed in the 
U.S. dist. court for the western dist. of Ark. in the case of Kramer, 
assignee, vs. M.S. and Isaac Cohn, to wit: 


Owen I. Lewis, 
James D. Faulkner, 
Isaac Stern, 
Abraham Spiro, 
Andrew Sproule, 
J. Baum, 
Michael Cohn, 
Jos. C. Cabot, 
Julius Rothschield, 
August Frank, 
Isidore M. Wiener, 
B. Eisman, 

J1i—281 
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May be read in evidence in said cause, subject to exception as to 
competency, relevancy, and that it is understood that the parties 
making said affidavits have not therein stated that they, of their 
own knowledge, know when M.S. Cohn got the money or produce 
referred to with which goods were paid for, and it is further agreed 
that it shall be taken as evidence that Abraham Bejack knows that 3 
Isaac Cohn was in St. Louis prior to April 4th, 1877. : 

COHN anp COHN, For Plaintiff. 

CLENDENING anp SANDELS, 

For D’f't. 


207 Affidavit of Abraham Spiro for Defendanis. 


In the Dist. Court of the United States for the Western Dist. of Ar- 
kansas. In Chancery. 


FRED. KRAMER, as Assignee of Isaac Cohn, 
: vs. ; 
M.S. Coun and Isaac Conn. j 


STATE OF MIssouRI, 
City of St. Louis, , 


ABRAHAM Spiro, being duly sworn, upon his oath says: 


My name is Abraham Spiro; my age, forty-two years; my resi- 
dence, St. Louis, Missouri; my business is wholesale manufacturer 
and dealer in jeans clothing. 

In May, 1873, I was in the same business at Memphis, Tenn.; I 
opt S. Cohn; I have sold him goods for years, and continue to 
sell him. 

I first sold him a bill of goods on May 26th, 1873. The first bills 
I sold him were under the name of Mark Cohn, and were shipped 
to him in that name to Jones’ Landing and Pine Bluff, Arkansas. 

Since 1875 I have sold him goods and shipped them to. him in 
the name of M.S. Cohn at Newport and Fort Smith, Arkansas. I 
have sold and shipped him goods in the name of M.S. Cohn since 

the fall of 1875, when he went into business at Newport after 
208 his return from Europe. He explained to me that there was 

another Mark Cohn in business at Newport, and that he put 
the “S” in his name to avoid confussion. 

I have allways sold him solely upon his credit, and have always 
looked to him alone for payment. 

I have never known Isaac Cohn or anybody else in any of my 
transactions with M.S. Cohn or Mark Cohn. 

I know Isaac Cohn. I know that Mark and Isaac were not upon 
good terms for from some time in 1873 and before I sold Mark the 
first bill of goods until several years after. 

About the time, or before the time, I first sold Mark goods Isaac 
came to me and spoke very harshly of Mark. 

He said that he was a thief and that he would not pay for any- 
thing he bought. : ; 
M. 8. Cohn went to Europe in the spring of 1875 and returned in 
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September of the same year, with his wife, whom he married in 
Germany while abroad. 

His trunks and effects, when he returned from Europe, were sent 
to me from New York or Hoboken to Memphis, and I forwarded 


them to him at Newport. 
ABRAHAM SPIRO. 
(Jurat of notary public.) 


209 Affidavit of Andrew Sproule for Defendants. 
ANDREW SpROULE, who, being duly sworn, upon lis oath says: 


My name is Andrew Sproule; my age is — years; my residence, 
St. Louis, Mo.; my business, wholesale merchant. I am a member 
of the firm of Samuel C. Davis and Co., wholesale dealers in dry 
goods and notions, in the city of St. Louis, Mssouri. 

I know M.S. Cohn; our firm sold him goods in October, 1875; 
the bill amounted to $1,189.36, and was sold on about 3} cash and 
the balance at 60 days’ paid, which balance was paid at maturity. 

The sale was made solely upon his own credit. We have never 
given him credit upon anybody else’s account. 

The goods were shipped to him at Newport, Ark. 

We looked to him alone for payment. 


oe & 


| ANDREW SPROULE. 
(Jurat of notary public.) 


210 Affidavit of Joseph Baum for Defendants. 


JosEPH Baum, who, being duly sworn, upon his oath says: 

My name is Joseph Baum and my age is forty-five years; my 
residence, St. Louis, Missouri, and my occupation wholesale mer- 
chant. I am a member of the firm of Joseph Baum and Co., whole- 
sale dealers in boots and shoes, in the city of St. Louis, Missouri. 

I know M.S. Cohn; our firm has sold him goods for several years 
past, the first bill being October 2d, 1875, $348.60. All of our sales 
to him have been solely upon his own credit. | 

We have never given him credit upon anybody else’s account. 

We have never known Isaac Cohn or anybody else in our trans- 
actions with him. 

All the goods we have ever sold him have been shipped to him 
in the name of M.S. Cohn, either to Newport or Fort Smith, Ar- 
kansas, Just as he directed. 

In our dealings with Mark S. Cohn, from the date of our first 
bill to him, we have always found him prompt and reliable. 

His bills have always been paid at maturity or before maturity. 

J. BAUM. 

(Jurat of notary public.) 


211 Affidavit of Michael L. Cohn for Defendants. 


MiIcHAEL L. Conn, who, being duly sworn, upon his oath says : 
My name is Michael L. Cohn; my age is fifty-six years; my resi- 
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dence, St. Louis, Missouri. I am a member of the firm of Berman 
and Cohn, doing a wholesale business in wool, hides, and furs in the 
city of St. Louis, and was a member of that firm, doing the same 
business in the same place, during the year of 1875. 

I know M.S. Cohn. In September, 1875, M.S. Cohn returned 
from Europe, and on the 12th of September, same year, he deposited 
with us for his account a draft on New York for $3,056.45, which 
draft was duly honored, and we honored his drafts to that amount, 
so they were presented from time to time. On July 24th, 1876, he 
deposited another draft on Europe for $950, and on March 1dth, 
1877, he deposited still another draft on Europe with us for $840.72, 
both of which drafts were duly honored. 

These two last drafts were placed to his credit with us and he 
drew against them from time to time until the money was all gone. 
We have done business with him and frequently advanced him 
money. We aiways gave him credit solely upon his own account 
and looked to him alone for payment. 

MICHAEL L. COHN. 


(Jurat of notary public.) 
212 Affidavit of Joseph C. Cabot for Defendants. 
JoserH C, Casot, who, being duly sworn, upon lis oath says: 


My name is Joseph C. Cabot; my age is fifty-three years; my 
residence, St. Louis, Missouri; my occupation, wholesale merchant. 
I am a member of the firm of Chase and Cabot, wholesale dealers in 
dry goods and notions, doing business in the said city of St. Louis. — I 
know M.S. Cohn. My firm has sold him goods for several years past, 
the first sale being on September 25th, 1877, and the last being dur- 
ing the present month. We have given him a credit of $4,800 at 
one time during the present vear. 

All our sales to him have been solely upon his own credit. 

We have never given him credit on anybody else’- account. 

We have never known Isaac Cohn or anybody else in our trans- 
actions with him. All the goods we have ever sold him have been 
shipped to M. 8. Cohn, either at Newport or Fort Smith, Arkansas, 
just as he directed, We have shipped him goods both to Newport 
and to Fort Smith during the present month. 

We have always looked and still look alone to M.S. Cohn for 
payment. 

JOSEPH C. CABOT. 

(Jurat of notary public.) 


213 Affidavit of Julius Rothschild for Defendants. 


JuLIus ROTHSCHILD, who, being duly sworn, upon his oath says: 

My name is Julius Rothschild ; my age is thirtv-three vears ; my 
residence is St. Louis, Mo.; my business, wholesale merchant; I am 
a member of the firm of J. Meyberg & Co., doing business in said 
city of St. Louis, Mo. | 
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Our business is wholesale dealers in hats, caps, furs, and straw 
goods. | | 

I know M.S. Cohn; our firm has sold him goods for several years 
past, the first bill being September 11th, 1876. 

All our sales to him have been solely upon his own credit. 

We have never given him credit on anybody else’- account. 

We have never known Isaac Cohn or anybody else in our trans- 
actions with him. All the goods we have ever sold him have been 
shipped to M.S. Cohn, either at Newport or at It. Smith, Ark’s, or 
Alma, Ark’s, just as he directed; we have always looked to him for 


payment. 
JULIUS ROTHSCHIDD. 
(Jurat of notary public.) 


214 Affidavit of August Frank for Defendants. 

AvuGust FRAxk, who, being duly sworn, upon his oath says: 

My name is August Frank; my age is thirty-three years; my 
residence, St. Louis, Mo.; my occupation, wholesale merchant. Iam 
a member of the firm of “A Frank and Sons,” wholesale dealers in 
dry goods and notions, in said city of St. Louis. | 

I know M.S. Cohn; our firm has sold him goods for several years 
past, the first bill being Novembe®9th, 1875. All our sales to him 
have been solely upon his own credit. We have never given him 
credit on anybody else’- account. 

We have never known Isaae Cohn or anybody else in our transac- 
tions with him. All the goods we have ever sold him have been 
shipped to M.S. Cohn either at Newport or at Fort Smith, Arkansas, 
just as he direeted. 

We have allways looked to him alone for payment. 


He owes us nothing now. 
AUGUST FRANK. 
(Jurat of notary public.) 


215 Affidavit of Isidore M. Wiener for Defendants. 


IstporRE M. WIENER, who, being duly sworn, upon his oath says : 


My name is Isidore M. Wiener; my age, thirty-nine vears; my 
residence, St. Louis, Mo.; my occupation, commission merchant. 
am a member of the firm of 1. M. Wiener and Co., who do a com- 
mission business in the city of St. Louis, Mo. , 

I know M.S. Cohn; I have known him since 1875. My firm has 
done business with him since August, 1877. 

We handle all his shipments of cotton in St. Louis. We have 
frequently advanced him money. All the advancements we have 
ever made him have been solely upon his own credit. We have 
looked to him alone for payment. | 

We do not know Isaac Cohn or any one else in connection with 
M. S. Cohn’s business. 

M. 8. Cohn went to Europe in the spring of 1875 and returned in 
the fall of the same year. He was married while he was gone and 
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brought his wife back with him. He went to Newport, Ark’s, to live 
and began business there shortly after his return from Europe. He 
remained there until — spring of 1877, when he removed to St. 


Louis, where he still resides. 
ISIDORE M. WIENER. 
(Jurat of notary public.) 


216 Affidavit of B. Eiseman, for Defendants. 


BENJAMIN EtsEMAN, who, being duly sworn, upon his oath says: 

My name is Benjamin Eiseman; my age is forty-five years; my 
residence, St. Louis, Mo.; my occupation is wholesale merchant; I 
am a member of the firm of “ Rice, Six & Co.” 

The business of my firm is that of wholesale dealers in dry goods 
and notions, carried on in said city of St. Louis. _ I know M.S. Cohn; 


_ my firm has sold him goods this fall, and charged and shipped them 


to him under that name at Newport and Fort Smith, Arkansas. 

We sold him solely upon his own credit, and look to him alone 
for payment. : 

We did not know Isaac Cohn or anybody else in our transactions 


with him. 
B. EISEMAN. 
(Jurat of notary public.) =. 


217 Affidavit of Isaac Stern, for Defendants. 


Isaac STERN, who, being duly sworn, upon his oath says: 

My name is Isaac Stern; my age is thirty-six years; my resi- 
dence, the city of St. Louis, Mo.; my occupation, merchant. 

I was a member of the firm of M. Stern & Co., auction and com- 
mission merchants, from the time that firm began business, some- 
time in 1875, and continued to be a member up to the time it sus- 
pended,in October, 1879. 

I know M.S. Cohn, and my firm frequently sold him goods. 

I identify the papers attached to this affidavit and marked A, B, 
C, D, E, F, G, H, I, J, K, L, M, N, O, P, Q, R, S, T, U, and V, and 
sealed with the seal of James P. Dawson, notary public, St. Louis 
county, Missouri. 

They are bills of goods sold by my tirm to M. S. Cohn, and 
shipped to him at Fort Smith, Arkansas. 

These goods were sold to M.S. Cohn solely upon his own credit, 
and we looked solely to him for payment. 

The goods were sold at the date of the respective bills, and were 
not shipped at once, but were allowed to accumulate in our house 
until such time as M.S. Cohn should select a place to go into bus- 
iness. A great many of these goods, if not all of them, were from 

broken stocks. 
218 The largest portion of these bills were settled by notes. He 
gave us one note, May 25th, 1877, payable in 30 days, for 
$963.48, and another, dated June 26th, 1877, also payable in 30days, 
for $501.30; both of these notes were made by Mark S. Cohn, with- 
out endorsement, and were paid at maturity. 5° 
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He also frequently gave us drafts on his commission merchant, 
which were uniformly honored. 
At that time I knew he had several country stores—one at New- 


port and one at Alma, Arkansas. 


ISAAC STERN. 


(Jurat of notary public.) 


219 


M. Stern. 


The following are the respective bills mentioned in affi- 


davit of Isaac Stern: 


Bill A. 
I. Stern. 


Positively no claims allowed after the goods have been delivered. 
Office: 124 & 126 Church St.,N. Y’k, 102 Pearl St., Boston, Mass. 


St. Louis, Mo., April 24, 1877. 
Mr. M. 8. Cohn bought of M. Stern and Co., 


Auction and Commission Merchants, No. 508 & 510 Locust St. 
Terms cash. 


Be I ici ke Se a 4 00 
8. 3 coats and pants, 1.10_--_-- al asdin axle 3 30 
RR I ra i er hes nin he as 3 38 
Riss ae I, ew os eh oe ok bw ne ae Recs 7 35 
BA ECOG RIG PON oo oi oi ies ck ccwncctiowinca 1 20 
ee te FI, Oe ire hk hie hese een wus 6 80 
is ON oak chin ea renews dw anne 1 50 
Re oe OU, DO ec 6s oe Fab a ee heen nee 7 80 
96. 6 “ OF 66d dine diner na nkenkenedmnes 2 40 
a PT ies cain nes bo he heen aaiaes 2 25 
es IE, We no a. bo wikcic bere cues tis cnds cae 16 50 
Be RE cowie den ba anne aca mau owen 32 00 
Bes SOONG, De divine si aandn as peinnenecensdnobenet 9 60 
$98 08 
es ee TO, OD aon ha ci ee i ewe bucs 1 20 
a ea a Sk cers cece 3 00 
$102 28 
220 Bill “ B.” 
St. Louis, Mo., May 1st, 1877. 
Mr. M.S. Cohn bought of M. Stern and Co. 

Bee. EF NN Oi ins nnn ccceiniewaeees 2 60 

Re ih has eiend antec nonwue 2 

ee ee Oe irae hdd acdesewdnnenncke 8 


]!5 7 $6 


@eee@weeeeeeeeeewmenss Oat Se SOO ewe @&@& BF @ @ @ @ 


eee Ae 
Pane: prs : bia pt. Pitts Bolt of 
Se ioe BSS tn arian se ii EO sp Fe Ss 
~* > ee Cee 
= 
< 
‘ 
gs 
ay 
ef 
= 
we 
x 
nd 


2a eee Re ae Rk tae 
TRIN SAR eet SRP ETAL Y Peet Fey RR Bc # ‘ ik a 5 , Sys: 
Re eS NE Bs SS a ne) Nh i 37 ee la 


FREDERICK KRAMER, ASSIGNEE, &C., VS. 


1” 4 fon ones, 124 2k oe eee 65 
1% 3 beaver ba, 37% .-—. 0-2... one cnn 1 28 
TP oie oe ae sk eee 2 85 
1, 36S eens 5... oo ees 8 40 
9. OE, (BO on nek eh ede daawncen 11 70 
13. ae i wccinca need snnenenee cue 13 80 
21. Te DIE BO. ook Sina. beck cee 4 20 
43. 7 We ON BID on sin isi as Se ees 21 70 
BO. Ee I FO bik Sins che des Ree anes © 5 35 
560. 10 white mills; 2.10 nn ne cc cack. 21 00 
17,400 paper collars, 4.50-_-----.---.------ 78 30 
77. 6 coats and vests, 2.30 __-.-----------.----- 13 80 
79. O Ott: EID ick hod scl eee 10 35 
$209 64 
221 Bill “C.” 
Sr. Louis, Mo., May 3rd, 1877. 
Mr. M.S. Cohn, bought of M. Stern and Co. 

BOD.  “S6 COnteti 014 ohne cc chs ees 14 70 
5233+. 7 p’c’s embr., 18 ea.,-126._-.. ~----...-------- 5 99 
oD. 1 * pen 200) 4b ok os ce as 11 25 

91. 1 lot vel. ribbon, 66 p’s, 3} ------..------------ 23 
0A. 1 prece-ontt., 2), 16... | nS ew bet Qo 22 
00. 12. -*. pee Pee, Set S74 Wc cl 8 54 
G¢, 1 * pee Pek, 178, 00 noe a ki ee ce 6 13 
TOG; ko Geek BG, Pe ose cies 8 40 
mm UR et i OO. sn ec, ‘sac elads 12 35 
GC 12 Pos isin esate ile cede a aie 75 
S02. G6 pr. DIMDRO, 16 oon sk See kc cee 4 50 
80 14 
OUND ek ces Be sk ce sicondiceenaee ee 1 00 
$81 14 

Bill “D.” 


12 p’r’s gray blankets, 75 
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38. 
47. 


St. Louis, May 4th, 1877. 
Mr. M.S. Cohn bought of M. Stern & Co. 


Bil “E.” 
St. Louis, Mo., May 8th, 1877. 
Mr. M.S. Cohn bought of M. Stern and Co. 


Ce TI sesh niece ieee gin waa al omnes me 5 10 
SN CO SO a inci ii nn eee 7 80 
IF I FO iii aa nc rss ns ess nsmpabncehmneoioulas 10 00 


6 suits, 2.75 
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6 spring o’coats, 2.00-- ---.-------------...------- 
Oe ie echt eka eet metmincaransaen 


74. 10 “ Oe RUIN Pe ics cdr incase seta dan ec 15 00 
80. 9 coats, 1. s . EE SDR PF CIES RR aE ee See 10 35 
Oe te I a a as i we hk eins 17 50 
I in i a as 20 00 
ee A eS el oan ie ec co hc kde 12 00 
ee es a a a i ee 14 00 
ee Oh I en ie a a 17 50 
$163 95 
Bill “Hp” 


St. Louis, Mo., May 9th, 1877. 
Mr. M.S. Cohn bought of M. Stern and Co. 


34. 20.50, 24 child’s A ties, 223___.---_-..--.---.-- ai 5 90 
223 & 224 Bill “G.” 


Str. Louis, Mo., May 10th, 1877. . 
M.S. Cohn bought of M. Stern and Co. 


mek ©. 300 DE ae Oe i ie oe cei nee 30 40 
tc 648 * 6. 10 05 
117. 7 ie ee One a ae: ee 32 40 
1010. 100  *. Og cs 32 50 
| $108 35 

Bill “ H.” 


St. Louis, Mo., May 15th, 1877. 
M.S. Cohn bought of M. Stern and Co. 
Bat. 8 pants, SO. . a55. dicks iin ioedibindaccuwdcsecen 6 40 


Bill “1.” 
St. Louis, Mo., May 16th, 1877. 
M.S. Cohn bought of M. Stern and Co. 


7. 1 C. 50, 60 men’s kip brog’s, 1.12$--------_.----- 68 00 
13. 1 C. 50, | ee |S S| RS ee eee eooee 26 90 
14 D. 12“ elf bits, 290... 27 60 
a0 D. 1 C. 26. 12 ch’'l. G. 8. Pol., 60... oe 6 25 
39 D. 1C. 25, 12 GG Mi, G0 cn cl wen: « —6URU 
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Bill “J.” 

Sr. Lovis, Mo., May 21st, 187-. 
. M.S. Cohn bought of M. Stern and Co. 


SU, Se Bos inn in encanta 5 70 
3 p’c’s green basege, 45, 487 --------------------- 8 77 
1 lot lace, 32 p’c’s, 78 d’z, 8} ------------------ --- 6 43 
(Duplicate.) mei 
$20 90 
Bill “kk.” 
St. Louis, Mo., May 22d, 1877. 
M.S. Cohn bought of M. Stern and Co. 
12 RON: FT ce cok nn Sk peer ct eke ense 20 40 
I, Fakes een cone dnen on neeeaenee 12 00 
& OT AF te ois oh ee ce ‘ 8 10 
3 C. 75, 36 wo’sc’lf pal., 1.12}-------.-----.--- win Se 
1C.50,36 “ * OE os ce ceenwan ann 33 80 
(Duplicate.) 
: $115 55 
Bill “L.” 
St. Louis, Mo., June 25th, 1877. 
M.S. Cohn bought of M. Stern and Co. 
Te CR es sks Sn 2 40 
(Zinsen on die neue note.) (Int. on new note.)..-- 4 70 
$7 10 
Bill “M.” 
St. Louis, Mo., June 28th, 1877. 
M.S. Cohn bought of M. Stern and Co. 

TD PN DOI BO an a no in: oie cc ce eee 75 
OG SUMBONNONR, 30. 5. ni oe aie 5 40 
Be Es I, BN i icik x6 stien cote ie insu is abn 6 12 

I, OO ss kk eh a 1 80 

14 07 
Bill “nn” 


St. Louis, Mo., June 29th, 1877. 
M. 8. Cohn bought of M. Stern and Co. 


2 pos emi y, 16, Thin ec cciceawns 3 96 
js (eo 2 03 
|, a eR REA TR eRe EES 2 97 
2 z pig: | UD sie csi so ep iti talaga pli 3 24 


63. 
17. 


7. 
10. 
20. 

41d. 
276. 
252. 


: ina FoR LINE SM LR Se COE ee Oe ee a , 
eR ee gt A Ey Gee CRI 5 ts ee ies et Be NG BO Rae ee pe as nF he ae “ ae. ‘ A 
eM AGS ET OL NO eke A pe RE ie ¢ FEE Got Rg eh Ne OE, Re» gn eS ee a 
Bhi ee, BRE an me a ‘ © < s. 
~ A * 
* SA. 


or) 
poms 


ISAAC COHN AND M. 8. COHN. 


2 . Be ipa ict etnies see 4-76 
2 “ etalk isle ies as i meinieabon 414 
2 ” a ORAS rceranpee nomen Speman 3 15 
1 ” Bs Steen ee cee dewna 2 79 
2 . ) igs TRE Acie ROR ener opanege eee ns 3 60 
2 “ Te ii ede dneievanuuawe 5 40 
2 ss Ee Fi tiiin cei anaduene 2 63 
1 . Saini hata dae ane 2 52 
S.2°8 Bs BR ence niaponin naa Sintenen 4 50 
1 lot collar butléne..... 6. oo an 40 
1 66 I i a ed it a A 30 
2 p’c’s emb’y, 18, 20_------.----- ilar éionieiaeiasicncee 3 60 
| $49 99 
Bill “0.” 
St. Louis, Mo., July 2d, 1877. 
M. S. Cohn bought of M. Stern and Co. 
NO ai vio eh hk heen os dee eau 6 24 
14 red flannel drawers, 1.10_-_.--_.--------.--- 15 40 
is. 6 ™ . fe. Seep aa epacntaoee Sem enoe ee 14 95 
36 59 
Bill “P.” 
St. Louis, Mo., July 5th, 1877. 
M.S. Cohn bought of M. Stern and Co. 
ee I oii oi Sk eck ee ee 2 28 
Oe I iss wes keine nscedod 1 05 
DR NG FE eins ew ed ahs ee oe deo 84 
20 drawers, OO o.oo so sc ce ian ksi G 00 
10 17 


Bill “ Q.” 
Sr. Lours, Mo., July 12th, 1877. 
Mr. M.S. Cohn, F’t Smith, bought of M. Stern and Co. 


Fe I iii ie ies Sl nce nnnniemninn 4 00 
Fe I TE shit d oe honda ened ewan 4 03 
Re I FF i hits ewe k mick pons mmm 1 75 
Te I i i a Go ew cinta wens 6 60 
er I Oi is iiincinneiiondincnesesa 6 00 
Re TD FO Fis ik kine nt nee 3.15 


qn 
or 
a) 


bo 


ros: AT Be Ts ss ae ee 
: Sree Me ene 
PS oe RECON Ses 


- 4 ‘ ey d Ss eae ERE EN oe A Re, gk ee 
[ae ea PPE Re hh Me BT ee POE aR eae REI eae eT eat <r 
e CS i Bi 2 ep. ease Rese Fane ss $1 Bath oi ES 


FREDERICK KRAMER, ASSIGNEE, &C., VS. 


228 Bill “ R.” 
St. Louts Mo., July 17th, 1877. 
M. S. Cohn, F’t Smith, bought of M. Stern and Co. 


TO: I Te vikniw o e es ce 30 45 
Paid 7, ’21. 
M. STERN anp CO., MV. 
— «Bill “8.” 
St. Louis Mo., June 18th, 1877. 


M.S. Cohn bought of M. Stern and Co. 


2: Oh nl: eb, F653 is Se helsh eiaonite sie 4 32 
FD iow bn eis he enn sn epee omnes 2 16 


6 48 
(Duplicate.) 
I a sik sii tn shins es iste dens ah esp nce aa pai nak 8 00 
RN, Bit CRANE ios oc os so ins cn tee ie woe 2 30 
Be iar icccdennwigecknsndaneadedencms ch aac 1 50 
BN ial ekntnkea gies ass waiies wei anon aemaaodalle 2 00 
SG NG iii si cite cassis kinins Sis chime sestamibi 1 00 
Bill “ T.” 


St. Louis, Mo., June 19, 777. 
17. 12 conte and: pantie, 90... nk ts ce en 9 60 


64. 3c. 45, 18 Bats, 60 ... - wo. et lt fain ky 9 45 
ee OT OT ii ike ee 4 95 
I eC iit hein a 9 90 
| 33 90 

By 23c. on lot 54, 18 hats -.-...2 222 12 45 

33 45 


Bill “ U.” 
St. Louis, Mo., July 25th, 1877. 
Mr. M.S. Cohn, F’t Smith, bought of M. Stern and Co. 
2. 12 prs. ladies’ kip polka, 90 ---_-.-.---- 2-2-2. 10 80 


Bill “ V.” 
St. Louis, Mo., July 30th, ’77. 
Mr. M.S. Cohn bought of M. Stern & Co. 


ee Be I, GN iii i is ccd cc 4 68 
4. 1 lot needles, 8 box 


ISAAC COHN AND M. 8. COHN. 


5 De a oh, BE wn es vs 0s ses 
Oe Bee ee I ii ks hii enn ss. 
89. 1 “ delain, 244% yds.,114------------------------ 28 12 
T © Ge Fa, Bei ek on sen. ce 10 97 
SOR 5 I I, Be iii tii on i cee ceo 10 86 
58 78 
230 Affidavit of Owen J. Lewis for Defendants. 


OwEN J. Lewis, who, being duly sworn upon his oath, says: 


My name is Owen J. Lewis; age, forty years; my residence is 
Boston, Mass.; I do business in St. Louis, Mo.: my occupation, a 
merchant; I am a member of the firm of “ O. J. Lewis and Co.,” and 
was at the date of the several bills attached hereto. | 

The business of my firm is auctioneers; I know M.S. Cohn, and 
my house has frequently sold him goods. 

I identify the several papers attached to this affidavit, marked A, 
B, C, D, F, G, H, I, and J, and sealed with the seal of James P. Daw- 
son, notary public, St. Louis county, Missouri. 

They are bills of goods sold by my firm to M.S. Cohn, and shipped 
to him at Fort Smith, Arkansas, at or about the time of their re- 


spective dates. : 
These goods were sold to M.S. Cohn solely upon his own credit, 


and we looked to him alone for payment. : 
OWEN J. LEWIS. 


(Jurat of notary public.) 
231 The following are the bills referred to in the affidavit of 
Owen J..Lewis: 
Bill “A.” 
St. Louts, 4, 25, 1877. 


Mr. Cohen bought of O. J. Lewis and Co., auctioneers, No. 417 N. 
Sth street. 


165. 72. 1 p’ce jaconet, 20, 153 -----.------------ 3:10 
eT AU OI, FU iin sn iin ncaa 18 00 
oa. DOR. OOF ORI BG oni we ok ew en nee nnn 18 90 
ee Re OR, I kk otis ews seamen 18 00 

a eis ee ew awiinnen 18 00 
RE cc I i es ence cnr 17 50 
: I, I ois i wien wee denne 18 00 
111 50 

Bill “B.” 


St. Louis, Mo., 4, 26, 1877. 
M.S. Cohn bought of O. J. Lewis and Co. 
ee AD WF A ig Fi iii ses eich win damondinn 12 85 


o1. 50. 24 “ ge isi ca tas ascstniihiew teins See 24 50 
66. 25. 12 “ tA MMI cesta haribo da scan iso setts casa alias 14 95 


, wish . 
PIRI 2 Ree Me ey, Oe. Ts Pars er : pe 
& %, Y eT) : 


FREDERICK KRAMER, ASSIGNEE, 4&C., VS. 


. OF JIE sinkis acon eoienk banana mead 14 65 
TO. ee 8 ROR, D6 no ns semieenien 11 95 
eR BOR, EO TD nnn hs can ccs eedenen 15 55 

94 45 
232 Bill “C.” 


St. Louis, Mo., 4, 30, 1877. 
M.S. Cohn bought of O. J. Lewis and Co. 


Bs i i ei i ereee nes 15 
RI ek id iid cs ee ena mind 1 00 
1S; 20 SO, BB Sia kc ies eh ck i ion ee 2 47 
OD: TB le, 6 a i ke ent 12 15 
4. 14 Pee MO ois ks i is saison rice wn 3 64 
GO. 8" a sisi cacesinncee ee ee 1 50 
60. See, Bei en a ie eins 1 00 
OG... “7. SE noi a ea a ea 2 28 
OD. i in has hee i eins bes 7 00 
Gc er Be ikki i a a in 24 05 
G2. TS OR BB ooo i es Se ean 3 30 
1a OI kins Sick eee 5 20 
OO. FR Bee ini ls ciwnnins sng eanne 15 75 
20: “ESO SUOE oss nino hc ies 1 00 
BOZ. TO CRN, 60 ainsi in bi en 9 50 
SE I ais hi kis eu ee 1 10 
91 09 

Bill “D.” 


St. Louis, Mo., May 4, 1877. 
Mr. Cohen bought of O. J. Lewis and Co. 


17. 15. - 1 Girt WOU GS ok his ici hk ccicccwcacewn 5 38 
a ee iawn cekeniccuinnnen teenie 4 65 
30 
10 33 

233 Bill “EB.” 


St. Louis, May 2d, ’77. 
M. 8. Cohen bought of O. J. Lewis and Co. 


236. 168. 2 p’c’s alpaca, 106} yds., 25-_-..-.-.....-... 26 61 
238. .31. 1 “ ’ eo Mk xbeeeanmnie 21 20 
Os hee BO iio rminccm bake enaen 1 35 
CRE Ne vei kiiinrrcnweccbne endow wn 


Wi G&G WS wet wt 


ISAAC COHN AND M. S. COHN. 


Bill sc 


Sr. Louis, July 3rd, 1877. 
M.S. Cohen bought of O. J. Lewis and Co. 


Te I Fa kk Sree ad ck icine ios weemicween . 8 65 
ae Oe, eee, Soe “ini ain 12 75 
Oe Oi NE GS tii ike eens ike wecee 5 65 
Re es ie cea ae a le ae chorea 5 65 
EE OI Stan, ce pitta aches ip ks ie daw tad wi 4 15 
36 85 
Bill “ G.” 


St. Louis, Mo., 7, 6, 1877. 
Mr. M.S. Cohen bought of O. J. Lewis and Co. 


DF I Be iin hh he nieehGas haK Gs seen ew 1 08 
Oe Oe kits kas oer ble we eae wsiniin 6 30 
Me: ee Caine Guend aa duateebinwemens 3 87 
Seas at SERA IN Oe f TE MEO NT aRRtO NINE TASS? SCM dle BO 6 38 
is * slack cel chia ds Shc sp ecco lint eis as 78 
I ns i ais cs bak nae lake kee ie 2 80 
Pe NR, Bids cai eh hi ok Sc ne ee 2 06 


SBS VOR. G. MOONE, Bin cc ee csc. ul... FB 
De I, Fe ow ri hc icc 18 


Oe FOE, DOINGS sinker dniowin sd diwnns mms nnoenin 7 20 
We BD skis wha teen cedinasnas deamvae 2 00 
aie denen eels wns en abies So ina 11 13 
ah ORR Tenis 5 5 ese Snr ac ee aC eam 6 80 
DONG, TIE indeed ccm win SGEY ores; ewan ee 5 00 
Be a  iccaienssibaboacondbicn aiigilicnt Aas ile wean 4 00 
, eee CS RER RAR eet teste eo beatae ee mE Tee 80 
ee ie i nckccen disses lien eee acacia oars si ncintvens <a 
ie Ah oe ic eens aeeow 1 86 
Be Rtn canceled dann cnneanmee 4 44 
aint decal viedinin waa, amici mace 5 25 
RR | REE One Cen erre ee Om Minp mes Semen eitne™ 4 00 
I, has sie ct naennenceeen 6 15 
Be NW hinds chin nd awocronmdenncuieeues 1 02 
CE NG GONE onic icici cnien pndandnenimcwen 1 00 

91 06 


I ciskscns src nada deen whew ibabnn soaen 


ie Was en ok lene a 
> 7¢ . a i aS ey 
> 
" 
= 
95 : 
Ss 
* 
es 
4 


230 


D 12. 


36-50. 
D 37-25. 
38-25. 
41-25. 
D 44-25. 
46-25. 
47-25. 
48-25. 
51-25. 
64-75. 


D 75 


49-25. 
77-50. 
79-50. 
0-50. 
82-50. 

D 843-50. 
D 843-50. 
D 93-25. 
101-25. 


104-25. 


1083-50. 
62-50. 
146-100. 


236 


78. 24 
87. 100 5 ruff, 323 
99.9112 “ 80 


. 193 2 


. oe TW 
oom di sl mis ee 


Mr. Cohen bought of O. J. Lewis and Co. 


12 wom’s’ pol., 1.10 


12 Ti 
12 “ — cong., 95 


12 ‘6 66 90 


11 child’s “ 773 
Be OR, Siw c bic oknkwnn phbcuneenek 
iz. * ccc a nice wie dgckeneae uu 
12 Wom’s’ Newp’ts, 1.00 
oe So I Ie Ko ee cicada 
5S OW GIO, Fin oo kc ce cea - 


12 wo’s’ lace, 1.00 
12 mens’ Alex., 1 


M. 8S. Cohen bought of O. J. Lewis and Co. 


31. 10 M. needles, 50 
77. 24 collerets, 23 
oe A ili: csesui eclak canals cla 


rT 66 


FREDERICK KRAMER, ASSIGNEE, &C., VS.° 


Bill “ry” 


St. Louis, Mo., July 10th, 1877. 


= a =p ee 68 o® & aw oe @ oe «= C4 C8 = oF eC = 


oeenwew swe wewesw es @ ew ee OD oe aw ew es = = 


BO ivvkknctmawaes 
iZboys “OL. 
12 men’s “ 1. 
12 6c rT § 1.¢ 
FS WO, Bese oe a ee a a 
iw wn ockiie anes uae eae 
12 wom’s busks, 50 
12 child’s butt’s, 55 
Se. RG Oe scncinwsnntacbneies cies 9s 
ee I i nek tacicnocinsacnawanas i. 
5. brows, 100... cece 
RN Sais Said Kd ce eh ne ee 


Bill “ 1.” 


@egq@ee@ @eeeweaa @ @ @ @ om ce am aww 


$438 22 


St. Louis, Mo., 7, 11, 1877. 


¢ oa ae il ete vf Sai ii VIR, ee Oe LY gy ey 6? Su Sy pie one re —— i er. 
& £ sf i. s er i ~ >, > a ee = ~ ye - ~ Dan a 
¢ ee Se Ba 3a “hie te bit a on Rg a hiatal dM eo 0) i aes a 
PO pen SP eee Bn 
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Bill 66 a” 


St. Louts, July 24th, 1877. 


M.S. Cohen bought of J. Lewis and Co. 


SEE WOES POL, BO Tans cinta nisinccgenssenns 17 30 
ia: * . Ie Paice eae i a ack ie See anna ac 8 65 

25 95 
237 Affidavit of Jas. D. Faulkner for Defendants. 


JAMES D. FAULKNER, who, being duly sworn, upon his oath-says: 


My name is James D. Falconer; my age, thirty-two years; my 
residence, the city of St. Louis, Missouri; my occupation, merchant. 

I was a member of the firm of Faulkner, Millard and Co., auction- 
eers, during the time covered by the annexed bills. 

I know M.S. Cohn and my firm frequently sold him goods. 

I identify the papers attached to this affidavit, marked A, B, C, D, 
E, F, and G, and sealed with the seal of James P. Dawson, notary 
public, St. Louis county, Missouri. 

They are bills of goods sold by my said firm to M. S. Cohn and 
shipped to him at Ft. Smith, Arkansas, at or about the time-of 
their respective dates. 

These goods were sold to M.S. Cohn solely upon his individual 
credit and we looked to him alone for payment. 

A large proportion of these goods were from bankrupt stock. 


JAMES D. FAULKNER. 
(Jurat of notary public.) 
238 | Bill “A” 
St. Louis, Mo., 5,2, 1877. 


Mr. M. S. Cohen bought of Faulkner, Millard & Co., successsrs to 
Heed, Clark, & Faulkner. 


21. 50. 12 men’s b’f sew. cong. .--.. ----.----- 70 8 90 
oo OO. 12. * keep ieee pew c............--.. 773 9 80 
a. 00. 24 “  “' O beek plow... .......... 974 23 90 
164. 25. 7 miss-’ serge pol. .-----.--- .-.------- 523 4 45 
Gt. 20. Fe ® NL! salah laa: ik eb asain binge _ §23 3 93 
50 98 

Pall “ B.” 


St. Louis, 5, 7, 1877. 


M.S. Cohn bought of Faulkner, Millard and Co., successors to Heed, 
Clark and Faulkner, 


30. 25. 12 prs. wo’s’ cf. pol., 97} --- --- si ip 11 95 


13—281 


98 FREDERICK KRAMER, ASSIGNEE, &C., VS. 


239 Bill “ C” 
St. Louis, May 9th, 1877. 


M.S. Cohn bought of Faulkner, Millard and Co., successors to Heed, 
Clark and Faulkner, 


72. 25. 12 prs. kid S. lace, 105------ ---- ---- ----- .-- 12 85 
Less 2 prs. short-..--- ---- -------- ----- 2 10 
10 75 

Bill “ D.” 


St. Louis, May 10th, 1877. 


M.S. Cohen bought of Faulkner, Millard and Co., auctioneers, suc- 
cessors to Heed, Clark & Faulkner, 


BESi. F2e. SO Bleck. Sehekciccwaw beweneuens 18 90 
BOR SR Te oe i necks inns a 37 80 
3O26. 206. S PANU, TFC6 nin ns is eee oe 10 35 
0 iit a ecole ccm awcinne wee bem 3 45 
BIT. BT. a aiken iii wks ines 18 60 
FF ia fei sini initiates dninmai wales o0 
89 60 

240-241 Bill “Eb.” 


St. Louis, 5, 14, 1877. 
Mr. Cohen bought of Falconer, Millard and Co. 


27. 50. 24 men’s bff Alexis, 1.20 ~..-_..-_...-.-__-___- 29 30 
36. 5Oc i2 * CF OO, BB cies in os ciccecccouncns. oe 
76 3. 13 * 7 BOO Siac ras wneud bin le 27 50 
S82: 26. 12 WeereG., cong, 00 .... oc ce 7 45 
86. 26... Ti Sime GB ieee; BO... 9 05 
99. 60. 12 men’s P. Doote, 1.00 20260. 23 30 

116 90 


Bill “Fr” 


St. Louts, May 23, 1877. 
M.S. Cohn bought of Falconer, Millard and Co. 
91. 50. 6 men’s cf boots, 2.20 --_.--_ 2 EOE 13 70 


Bill “G.” 


St. Louis, July 18, 1877. 
M.S. Cohn bought of Falconer, Millard and Co. 


54. 25. 12 p’rs wom’s G., cong., 50  ~---_.________._._ 6 25 
a... &@ ~ : 4 


ISAAC COHN AND M. S. COHN. 99 


242 Interrogatories to be Propounded to Louis Hanauer for Defend- 
ants. 


Ist. State your name, age, residence, and business. 

2d. State what business, if any, you were engaged in during the 
year 1875, and if connected with any firm, and where it was doing 
business. | 

3rd. Do you know M.S. Cohn, one of the defendants in this cause ? 
If you —, how long have you known him? 

4th. Have you known him by any other name than M. S. Cohn? 
If you —, state by what name. 

Sth. State whether or not the said Cohn ever did business with 
the firm you have named (if you have named any). If you —, state 
briefly what was the nature of the business and approximate amount 
of it. 

6th. State where the said Cohn was doing business between the 
fall of 1872 and the summer of 1875. 

7th. State whether or no you know the defendant Isaac Cohn. If 

yea, for how long? 
243 8th. State whether your said firm ever had any business 
with Isaac Cohn. If yea, where was he doing business? | 
9th. State whether or no Isaac Cohn and the said M.S. Cohn were 
doing business together after the fall of 1872 and prior to the sum- 
mer of 1875. 

10th. If you have stated that the said M.S. Cohn did business 
with your firm, state in whose name it was done, and upon whom 
your firm relied for payment. 

llth. If you have stated that you sold goods or advanced money 
to the said —, to whom was the money sent or goods shipped, and 
to what place-or places? 

12th. State whether or not the said M.S. Cohn was doing business 
with your firm, Schoolfield, Hanauer and Co., — he ever had any 
balance to his credit in the hands of your firm, particularly in the 
year 1875. If you —, give the date and amount. 

13th. If you have stated that the said M.S. Cohn had money in 
the hands of your said firm in 1875, now state what became of it if 
paid, when, to whom, and the amount paid. 

CLENDENING anp SANDELS, 
Sol’s for Defendants. 


244 Cross-interrogatories by plaintiff’s att’ys: 


1st. How long have you been in business, where, and in what kind 
of a business? 

2d. Do you know the condition of trade and the general financial 
status among merchants in Arkansas and elsewhere during the years 
dating from 1875 to 1878 and prior to 1875. If yea, is it not a fact 
that during those years many merchants and _ banks failed, some of 
long and honorable standing ; that there was a condition of general 
stagnancy prevailing, and that during those years merchants made 
no more than expenses, except merchants of large capital ; and is it 
not true that during those years the firm of Schoolfield, Hanauer 


100 FREDERICK KRAMER, ASSIGNEE, &C., VS. 


and Co. lost by bankruptcy and failures heavily in all parts of 
Arkansas? 

8rd. If you say that M.S. Cohn had money in your firm, state 
from whence you derive your information. 

4th. State how much of the testimony given in response to direct 


interrogatories is based on actual knowledge, and how much upon 
information communicated to you by others. 
245 5th. State whether any of the matters testified to in response 


to direct interrogatories, based upon your actual knowledge, are 
so clear in your memory and mind that you will affirm the same 
without reservation. 
6th. What interest had Isaac Cohn, cousin of M. S. Cohn, in the 
business at Jones’ Landing? If you say none, state how you know. : 
7th. What interest has [Isaac Cohn in the business of M.S. Cohn 
at Fort Smith now? , 
8th. How many of the matters testified herein to are based upon 
information communicated to you by defendant M.S. Cohn himself, 
and how many upor information communicated to you by others? 
COHN anp COHN, 
| Att’ys for Plaintiff. 


246 Interrogatories to be Propounded to Robert Davis, by Defend- 
ants’ Att’ys. 


Ist. State your name, age, occupation, and residence. 

2d. Do you know M.S. and Isaac Cohn, the defendants in this 
cause? If yea, how long have you known them ? 

ord. Do you know whether or not they were in business during 
any part of the year 1872? If yea, where? 

4th. If you have stated they were in business, state whether or no 
they were partners. 

Sth. If you have stated they were partners, state whether or not 
they dissolved the partnership; and, if so, under what circum- 
stances? 

6th. If you have stated that they dissulved partnership, state 
whether both or either of them went into or remained in business. 
If both or either of them were in business, state w-ere. 

7th. If you have stated that M.S. Cohn went into business, state 
where, and briefly give such history of his business between fall of 

1872 and summer of 1875 as you may be able. | 
247 8th. If you have stated that M.S. Cohn was in business 
from fall of 1872 to summer of 1875, state what your means 

of information were; also whether or not you sold him goods. If 
yea, in what quantities? 

9th. State whether or not you know of any difficulty between M. 
S. Cohn and Isaac Cohn, and whether they were on friendly terms 
from fall of 1872 to spring of 1875. : 

10th. State whether or not you know where M. S. Cohn was from 
spring of 1875 to the fall of same year. 
llth. State whether or not M.S. Cohn kas been in business any- 
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where since fall of 1875 and upto present time. If yea, state when 
and in what places. 

12th. If you have stated that you, for the several houses you have 
represented, sold goods to M. 8. Cohn, state upon whose credit, and 
upon whom the houses relied for payment. 

13th. State whether or no you have ever seen M. 8. Cohn at New- 
port, Arkansas. If yea, state when and what, if anything, he was 
doing there. 

14th. State whether or not he had a family at that time. 

248 If yea, state where they lived and whether he was keeping 


house with them. 
CLENDENING and SANDELS, 


Solicitors for Defendants. 


Cross-exam ination : 


Ist. Is your recollection clear about all the matters within your 
versonal knowledge, as testified to by you in response to direct 
interrogatories, so that you are willing to affirm same without reser- 
vation ? | 

2d. How much of your testimony herein is based upon personal 
knowledge, how much upon information communicated by M.S. 
Culn and Isaac Cohn, the defendants, or either of them, and “how 
much upon information communicated by any others ? 

3rd. Have you personal knowledge of the condition of things in 
financial and commercial circles in Arkansas and elsewhere in the 
United States during the years occurring between 1873 and 1878; 

and, if so, was it not a condition of stagnancy and failure, 

249 = during which the house you represent and other houses lost 

heavily in Arkansas by bankruptcies and other modes of 

failures in all parts of the State? 
COHN anp COHN, 

Alt’ys for Plaintiff. 


250 Deposition of Louis Hanauer, for Defendants. 


Deposition of Louris HANAUER, in answer to the foregoing interrog- 
atories, taken at Memphis, Tennessee, on the 3lst day of May, 
1880, at the office of Commissioner Trezevant : 


Ist. My name is Louis Hanauer; 1 am 59 years old; | reside in 
Shelby county, Tenn., near Memphis; I am a merchant and a mem- 
ber of the firm of Schoolfield, Hanauer and Co. 

2d. I was in the grocery and cotten factoraze business in 1875 as 
a member of the firm of Schoolfield, Hanauer and Co., at Memphis, 
Tennessee. 

3rd. I have known M.S. Cohn ever since February, 1874. 

4th. I have never known him by any other name than Mark S. 
Cohn ; we sometimes called him “ Mark.” 

Sth. From February, 1874, to March, 1875, we sold him groceries 
and he shipped us cotton. The amountof our business transactions 
— that time amounted to about twelve thousand dollars with 

im. 
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6th. He was doing business at Jones’ Landing, Ark’s river, Auburn 
post office. 
251 7th. To my sorrow I do know him; he was doing business 
in Pine Bluff, Arkansas, from October, 1872, until Sept., 1876, 
when his store at Pine Bluff burned out; I knew him since October, 
1872. | 

8th. Our firm was doing a very large business with him at Pine 
Bluff from 1872 til- 1876. 

Sth. Never, to my knowledge. They never had anything to do 
with each other that I ever heard of. Their accounts on our books 
were kept separate and their goods shipped to different places, and 
each in their respective names. 

10th. He did business with us in his own name and we relied 
upon him only for payment of his accounts. 

11th. We sold goods and advanced money both to said M.S. Cohn, 
to whom the packages were all marked and shipped at Jones’ Landing, 
Arkansas river. Perhaps we may not have advanced him money, 
as on reflection I remember that he generally had money to his 
credit. 

12th. In March, 1875, M.S. Cohn sold out his stock of goods at 

Jones’ Landing, on Ark’s river, and he came over here to 
252 make settlement with us on his way to Europe; our books 

showed that he had a balance due him at that time of over 
five thousand dollars, which we paid him in cash. 

13th. We paid itto him in our office in Memphis, and my recollec- 
tion is that I went with him to the German National Bank in Mem- 
wy where he bought European exchange with the money we paid 

iim. 

His account on our books was closed March 30th, 1875. I have 
not seen him since then until the summer of 1879, when I met him 
in St. Louis, when he told me that he had three stores in Arkansas, 
but he was living in St. Louis with his family. Our business trans- 
actions having been agreeable, I asked him to resume business 
with us. 

We were doing business in St. Louis in the summer of 1879, when 
yellow fever was prevailing in Memphis. He then bought goods of 
us and shipped us cotton, and has done the same since our return 
to Memphis after the fever. We consider him one amongst the best 
customers on our books. | 

He is a cash man, in fact; [ mean by this that he pays whenever 
he promises. : 


253  Cross-examination of Louts HANAUvER, in answer to said X 
interrogatories : 

X 1. I have been in_ business since 1840—at first at Pocahontas, 
Ark’s, then at Memphis asa merchant dealing in groceries and 
cotton ; in Pocahontas, from 1840 to 1861, I kept a general country 
store. 

X 2d. I was familier with the general financial status of this coun- 
try and Arkansas from 1873 to 1878, and for a longer period. In 
1873, after the panic, there was a general decline of all kinds of 
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merchandise and real estate, and, in consequence, a general depres- 
sion of business followed. Thero were many failures, though many 
careful men made money in those years. We lost a good deal by 
bankruptcies in those years. 

X 3. He shipped us considerable cotton, which was sold, and the 
proceeds placed to his credit. I know it because our books show it, 
and because I paid him over $5,000 cash on settlement in March, 
1875. 

X 4. It is, on actual knowledge, verrified by an examination of 

our books. 
204 X 5. I have carefully gone over our books from 1872 to 
1876, and what I have stated, both in my examination-in- 
chief and on cross-examination, I do not hesitate one moment to 
say Is true, and I am willing to swear to it without anv reserva- 
tion. : 

X 6. If he ever had any interest in the business at Jones’ Land- 
ing I never knew it. Both Isaac and M.S. Cohn did business with 
us, but kept seperate accounts, and their goods were always shipped 
separately. If they had had any connection I think I would have 
known it. 

When Isaae Cohn failed he was in our debt, and, if he had had 
any interest In the Jones’ Landing store, we certainly would ‘have 
made our debt, because M. S. Cohn was allways good. 

X 7. None that I know of. | 

X 8. I have said nothing in this examination derived from M. 8S. 
Cohn or any one else, and so stated heretofore. 

And further this deponent sayeth not. 

LOUIS HANAUER. 


(Jurat of commissioner.) 


255 Deposition of Robert Davis for Defendants. 


And the said Rosert Davis, being next duly sworn, in answer to 
the foregoing interrogatories, deposes and says: 


Ans. to Int. Ist. My name is Robert Davis; age, 42 years; occu- 
ation, travelling agent for B. Lowenstein and Bros., and residence, 
femphis. 

2d. I have known them both since 1872. 

ord. They were both in business as partners for a short time— 
about 4 months in 1872—at Pine Bluff. 

4. They were partners four or five months. I can’t state the 
length of time precisely. 3 

5. They did dissolve their partnership on account of personal 
quarrels with each other and not being able to agree. 

6. Isaac Cohn, after the dissolution, remained in the old stand, 
but M. S. Cohn moved down on the same street and on the same 
side some eight or ten houses. M.S. Cohn remained in business at 
this latter place some six months and then moved down the Arkan- 
sas river to Jones’ Landing, or, as it is sometimes called, “K. Smith 
landing.” 

Isaac Cohn staid in Pine Bluff until he was burned out. 
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256 7. As I said before, M.S. Cohn removed from Pine Bluff 

down to Jones’ Landing, I think, in January, 1873, where he 
continued and did a good business until about the spring of 1875, 
as I now recollect, when he sold out and went to Europe. I sold him 
a great many goods while he was at Jones’ Landing. | 

He frequently discounted his bills, and, from all that I could see, 
was making money. 

8. I know, from the fact that I was at his store at Jones’ Landing 
and selling him goods, at least four and sometimes five times a 
year. I wasselling during those years for various houses at Mem- 
yhis. 

I sold him bills frequently as high as $1,200 and $1,500, and con- 
sidered him good for $1,500 and $2,000 at any time. 

9. They were bitter enemies during all that time. 

10. He was in Europe as I understood ; he bade me good-bye, say- 
ing that he was going to Europe. 

11. I met him in the fall of 1875, after his return from Europe, 

in Newport, Ark., where he had opened astore and was doing 
257 business. He afterwards commenced business (I think, in 
fall of 1877) in Fort Smith, Arkansas. 

12. M.S. Cohn. 

13. Isaw him in his place of business, in Newport, Arkansas, in 
the fall of 1875, after his return from Europe. and I sold him goods 
there. He was doing a general country store business. 

14. He had his wife with him and was keeping house. I stopped 
there frequently ; eat and slept there several times. 


Cross-examination : 


X 1. Iam positive of all I have stated; I may have been mis- 
taken in some of the dates, but as to the facts I am positive. 

X 2. All my statements are from my personal knowledge. 

X 3. I was familier with the be status in Ark., because I 
travelled there; there were a great many failures in 1873-74, and 
many afterwards in 1875, ’6, °7, and 1878, but not so many as in 
1873 and ’74. 

Our houses lost their proportions during those years. 


And further deponent sayeth not. 
ROBERT DAVIS. 


(Jurat of commissioner.) 


258  Interrogatories and Cross-Interrogatories to be Propounded and 
Answered by Harry Cohn for Defendants. 


Ist. State your name, age, residence, and occupation. 

2d. Are you acquainted with Marx Boschwitz, formerly of Wat- 
son’s Station, Arkansas? 

3rd. Are you acquainted with Isaac Cokn, formerly in business at 
Pine Bluff, Arkansas ? 

4th. State where you were doing business between November Ist, 
1876, and 15th of March, 1877. 
Sth. State whether or no the said Boschwitz shipped to you for the 
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said Isaac Colin any goods from Watson’s Station, Ark’s. If yea, state 
how many packages or boxes there were. 
6th. State what was done with those goods; if sold, state to whom 
and the price paid, if you know. 
7th. State whether all the goods received by you from Boschwitz 
at Watson’s Station for Isaac Cohn were sold to the same person. 
CLENDENING anp SANDEIS, 
Att’ys for Defendants. 


259  Cross-Interrogatories to be Propounded to Harry Cohn by PUffs’ 
| Attorneys. 


1st. How many and what kind of boxes or sized boxes did you 
receive from Boschwitz for Isaac Cohn? Attach the bill of lading 
or memorandum of said shipment, if you can procure it. : 
2d. Were the goods in said boxes properly ticketed? If so, then 
state what kind of tickets they had. 
3rd. What were your instructions regarding said boxes of goods; 
from whom were these instructions; were they verbal or in writing ? 
Produce the written instructions, if you say they were in writing. 
4th. What was the market value of said goods; was it as much 
as $2,500? If less, then state how much they were worth to a mer- 
chant who actually needed them. 
5th. Do you know whether all the goods held by Boschwitz as 
bailee of Isaac Cohn were contained in said boxes? 
6th. How many per cent. on the dollar of the cost of said goods 
were they sold for; were they not sold at a great sacrifice 
: 260 because Cohn wished to dipose of them badly and quietly? 
| 7th. Did you sell the goods in person ; otherwise name the 
person who sold them; to whom were they sold? Attach a mem-— 
orandum of the amount and number of articles so sold, if you have 
it or can procure it. 
8th. What were your instructions and from whom regarding the 
sale of said goods? If in writing, produce them here and attach 
them as exhibit hereto. 
9th. Append all letters, memorandums, or writings of any kind 
in your possession which have bearing on question of the receipt 
and disposition of said goods or boxes. 
10th. What relationship exists between you and Isaac Cohn ? 
11th. What was your compensation for the services rendered to 
: Isaac Cohn in this matter; was such compensation in money or in 
r goods or otherwise ? 
' 12th. State any other fact for the benefit of either party hereto 
which is not covered in the foregoing interrogatories & an- 
swers. 
261 13th. When were you notified that this deposition would 
be required of you; who notified you; how were you noti- 
fied? If in writing, then append such notification or instructions 
hereto as part of your deposition. 
14th. What part of your foregoing answers, either direct or cross, 
is based upon your own knowledge, and what on information? 
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State, if any be on information, what and from whom such infor- 


mation came to vou. 
COHN anp COHN, 
Plaintiffs’ Solicitors. 


262  Interrogatories and Cross-Interrogatories to be Propounded to and 
Answered by H. Morris for Defendants. 


Ist. State your name, age, residence, and occupation. 
2d. State whether you were connected with any business firm be- 
tween November, 1876, and April, 1877. If yea, state what firm 
and in what place. 
8rd. State whether or not you know Isaac Cohn, formerly in busi- 
ness at Pine Bluff, Arkansas. 
4th. State whether or not you saw the said Isaac Cohn in Mem- 
phis in March, ’77. 
5th. State whether you bought any goods of him about that time. 
If yea, state what you paid for them and how many packages or boxes 
there were. 
6th. Please give the date of such purchase as nearly as you can, re- 
freshing your memory by check-book or any other memorandum you 
may have. 
263 If the goods were in any storehouse or place of business of 
any person when purchased by you, state whose. 
CLENDENING anp SANDELS, 
Defendants’ Solicitors. 


Cross-Interrogatories to be Propounded to H. Morris by PUff’s Atty 


1st. Who were the indivitual members of your firm in 1876 and 
1877? 
2d. Did you have any transaction with Isaac Cohn in March 1877, 
in your own person, or was it some other member of your firm, if 
any transaction occurred ? 
ord. If you say it was yourself who transacted business with Isaac 
Cohn in March, 1877, then say whether you are quite certain that it 
was in March of that year, and, if certain, then state upon what you 
base such certainty. If based upon memoranda iu your or your 
firm’s books, then turnish such memoranda or a copy thereof; if on 
a letter, then produce the original. 
4th. If you purchased any goods from Isaac Cohn at the 
264 aforesaid time, then state what kind of goods they were, how 
many as near as possible of each kind, and in how many and 
what kind of boxes they were packed. 
5th. What line of business was your firm engaged in at that time; 
was it not your business or rather object to buy auction goods or job 
lots below actual values or market prices? 
6th. How much did you pay Isaac Cohn for said goods in cash; 
how much in notes or acceptances ; how much in trade or otherwise, 
and what per cent. of the actual market prices did your purchase 
cost you? Attach a copy of the bill or the original, if possible, of 
said purchase hereto as an exhibit. 
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7th. What were Cohn’s reasons as given to you for the sale of 
said goods, and why he sold them so much under their value ? 

8th. How much stock did you carry in 1877, and of what kind 
was it; what is the average amount of your sales p-r day & month 
during 1877? State upon what you base your answer herein. 

9th. Attach the stub of your check-book or the check itself with 

which you paid for the Cohn purchase. 
265 10th. Did you not. buy said goods so cheap because they 
were heavy goods, or mostly so, and out of season in the 

spring and summer ? 

11th. When were you notified and by whom that this deposition 
would be required of you; what was your instruction in relation 
thereto? And, if in writing, produce it and attach it hereto as part 
of your deposition. 

12th. Have you answered the foregoing interrogatories, either 
direct or cross, from your own personal knowledge or on informa- 
tion, or both; if the latter, then state what part of your answer is 
based upon your own knowledge, and what part on information, and 
from whom such information is or was derived by you; and, if 
based on writings, then attach such written information hereto as 


part of your deposition. 
COHN anno COHN,, 
Plaintiff’s Solicitors. 


266 Interrogatories and Cross-interrogatories to be Propounded and 
Answered by Mark Boschwitz for Defendants. 


Ist. Interrogatory. State your name, age, residence, and occupa- 
tion. 

2d. Are you acquainted with A. Washer and Isaac Cohn, both 
formerly in business at Pine Bluff, Ark.? 

3rd. Where were you doing business between October 1st, 1876, 
and March, 1877? | 

4th. If you have stated that you were in business at Watson’s 
Station, Ark., state whether after October 9th, 1876, and prior to 
March 1st, 1877, vou received any goods from A. Washer from Pine 
Bluff for the said Isaac Cohn. If yea, state how many boxes or 
packages there were. 

5th. What was done with those goods? 

6th. If you have stated that they were shipped to any other place, 
state to whom and to what place they were shipped. 

7th. Were all the goods received from Washer for Cohn so 

shipped ? 
267 Sth. State, as near as you can, about what time they were 
shipped. 

9th. State, as near as you can, about what time they were re- 

ceived. 
CLENDENING anp SANDELS, 

Defendants’ Solicitors. 
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Oross-interrogatories to be Propounded to Mark Boschwitz by Plaintiff’s 
Counsel. 


1st. How many and what kind or sized boxes did you receive in 
custody from B. Washer for Isaac Cohn ; how were they marked? 

2d. Did you receive them by railroad or otherwise? Attach the 
original bill of 1’d’g hereto if you can produce it. 

3rd. How were the goods marked when you tovk them out of the 
boxes? | 

4th. What were your instructions in regard to the disposition of 
these goods; who gave you such instructions, and in whose behalf 
were they given ? 

5th. How did you dispose of the goods after you took them out 
of the boxes; what was done with the boxes after they were 

emptied ? : 
268 6th. Is it not true that the goods received by you through 
Washer were mixed in your stock en the shelves and coun- 

ters, &c., so as to incorporate them with your own goods, and hinder 
itentification of them by others troublesome if not actually im- 

ssible ? 

7th. Were the instructions relating to the disposition of said goods 
verbel or in writing. If the latter then attach hereto such original 
writings, if soullsle, otherwise give, as near as possible, the sub- 
stance of such writings. 

8th. How many of the goods so received from Washer did you 
buy from and sell for Cohn ; how many of the goods or what amount 
of money did you receive for your trouble in the premisses from 
said Cohn, or from any one else, for and in behalf of Cohn; how 
much money did you turn over to Cohn for goods sold for or or 
bought of him, — part of those in your custody for him ? 

9th. If you say you neither sold -or bought any of said goods, 
how did you finally dispose of them; did you gather them together 


in person from your own stock when they were mixed, or did your | 


clerks do so? 
269 10th. How long were they in your custody, all told ; how 
did you ship them, and to whom; have you the original bill 
of lading? If so, attach it hereto. 
11th. What kind and quality of goods were in those boxes, and 
about how many dozen of each? 
12th. Were not your own instructions in relation to these goods 
of Cohn to the effect that you should dispose of them in such a man- 
ner that identification of them became impossible, or nearly so, or 
something to that effect, though not in those exact words ? 
13th. Will you state on your oath that all of the goods so re- 
ceived by you and held in custody for Cohn were repacked and 
shipped ; do you answer this question from your own knowledge, 
or on the say so of your clerks or brother ? 
14th. How and in what manner were you compensated for your 
trouble in this matter; are you related to Isaac Cohn in any way ; 
were you ever connected in business transactions or otherwise. If 
so, then state such fact fully. 
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15th. What was the value of the goods you held in custody for 
Cohn; was it as much as $2,500; if not not that amount, then state 
what amount of value either Cohn or yourself attached to 
270 said goods at the time? 
16th. State any other fact in relation to the receipt and dis- 
position of said goods by you not covered by your previous answers 
to the direct and cross-interrogatories herein. 
17th. Were you apprised by any one that these depositions would 
be taken? If so, by whom were you so apprised? What was the 
purport of such notice? Was it in writing? If so, then append 
such written document hereto as part of your deposition. 
18th. Have you formed your foregoing answers on your own 
knowledge, wholly or in part? If partly on information, then state 
what part is based on your own knowledge and what on informa- 
tion, and from whom you received such information. Append all 
letters bearing on this subject which you may have from Isaac 
Cohn or any one else in said Cohn’s behalf. 
COHN anp COHN, 
Plaintiff’s Solicitors. 


271 Deposition of Harry Cohn to Foregoing Interrogatories. | 


The depositions of Harry Cohn, H. Morris, and Marcus Boschwitz, 
taken on the 8th day of September, 1880, at the office of Freze- 
vant and Cary, No. 8 Madison St., in the city of Memphis, county 
of Shelby, and State of Tennessee, to be read in evidence in an 
action between Fred. Kramer, assignee, &c., plaintiff, and Isaac 
Cohn and M. S. Cohn, defendants, pending in the district court of 
the United States for the western district of Arkansas: 


Harry Cony, being first duly sworn, deposes and says, in answer. 
to the foregoing interrogatory : 
In answer to lst: My name is Harry Colin ; age, 32 years; resi- 
dence, Memphis, Tenn ; and occupation, clothing merchant. 
In answer to 2d: I am. 
In answer to 3rd: I am. 
In answer to 4th: I was doing business at No. 227 Main street, in 
Memphis, Tenn., between those dates. 
In answer to Sth: He did. My recollection is that there were two 
cases of clothing. 
272 In answer to 6th: They were sold to H. Morris and Bro. 
My recollection is that the 2 cases brought $275.00 or $500.00. 
: kept no record of this transaction ; it did not pass through my 
ooks. 


In answer to 7th: They were. 


X Examination. Answers of Harry Cohn to Interrogat’s by Plaintiff's 
| Counsel. | 


In answer to 1st X Int’y: I received two mediem-sized boxes of 


’ clothing ; I cannot procure the bill of lading. 


In answer to 2d X Int’y: I believe the goods in said boxes were 


ey 
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properly ticketed; but I don’t recollect what kind of tickets they 
were. 

In answer to 3rd X Int’y: My instructions were to sell the goods 
for account of Isaac Cohn. Boschwitz instructed me to hold the 
goods until I heard from Isaac Cohu. Boschwitz’- instructions to 
me were in writing, but I have not kept the letter. I held the goods 
until I heard from Isaae Cohn. 

My recollection is that he (Colin) was here when I sold them. 

In answer to 4th X Int’y: To the best of my judgment, they were 

worth about $400. They were old, shoddy goods, which I 
273 could not handle at all. 

In answer to 5th X Int’y: I do not know this of my own 
knowledge, but Boschwitz told me that these were all the goods he 
held. : 

In answer to 6th X Int’y: I think they brought between sixty and 
seventy-five per cent. of their cost. I think they brought a very 
fair price, considering the quality and style of the goods. I don’t 
know how badly Cohn wanted to dispose of them, or whether he 
wanted it done quietly or not. 

In answer to 7th X Int’y: I was instrumental in selling them. 
To the best of my recollection, Isaac Cohn was here in _ person 
and I helped him to make the sale. ‘They were sold to H. Morris 
& Bro. 

I have no memorandum of the amount and number of articles 
sold. 

In answer to 8th X Int’y: [ have answered this question in my 
answer to 3rd X interrogatory. 

In answer to 9th X Int’y: I have no such memorandums, or let- 
ters or writings. 

In answer to 10th X Int’y: None. 

In answerto 11th X Int’y: [received nocompensution atall. 
274 In answer to 12th X Invy: I know of no other fact. 

In answer to 13th X Int’y: About five weeks ago Mr. Isaac 
Cohn wrote me that he would want to take my deposition. I did 
not keep the letter; tore it up and threw it away. It was only a 
few lines notifying me of the fact that he wanted my testimony. 

In answer to 14th X Int’y: My answers show for themselves. 
Where I have stated facts based on information I have said so. 

And further deponent sayeth not. 

HARRY COHN. 


(Jurat of notary public.) 


Answer of Hf. Morris to Foregoing Interrogatories for Defendant-. 


And the next witness, H. Morris, being of lawful age, and being 
first duly sworn, doth depose and say : 


In answer to Ist Int’y: My name is H. Morris; age, 32 years; 
residence, Memphis, Tennessee ; and occupation, merchant. 

in answer to 2d Int’y: I was a member of the firm of “ H. Morris 
and Bro.,” doing business in Memphis between those dates. 
In answer to 3rd Int’y: I do. 


its 
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275 In answer to 4th Int’y: I saw him in Memphis in the early 

part of 1877, but cannot remember if it was in March. I 
have now refreshed my memory by looking over my check-book 
and finding the date at which I bought goods from him, and I find 
that he was here in March, 1877. 

In answer to 5th Int’y: I did buy goods from him in March, 1877; 
my recollection is that there were two, possibly three, boxes of goods, 
for which I paid him $375.00. | 

In answer to 6th Int’y: The purchase was made between the 8th 
and 15th of March, 1877, and the trade was closed on the 15th by 
my check for the money. 

In answer to 7th Int’y: They were in the store of Harry Cohn, 
on Main street, Memphis, Tenn. 


Answer of H. Morris to Foregoing X Interrogatories. 


In answer to 1st X Int’y : H. Morris and L. Morris. 
In answer to 2d X Int’y: The transaction was with me in person. 
In answer to 3rd X Int’y: I am certain that the transaction took 
place in March, 1877. I base this statement on the fact that 
276 I havefound the check which I gave in payment for the 
goods, and I file a copy of said check herewith as “ Exhibit 
A” to this deposition. | 


oo & 


Exuipit “A.”—Face of Check. 


(Copy.) 
Mempuis, TENN., March 15, 1877. 
The Manhattan Bank. 


Pay to Harry Cohn or order three hundred and seventy-five dol- 
lars. 


$375.00. H. MORRIS & BRO. 
Back of check: (Signed) Harry Cohn. 


This check is made payable to the order of Harry Cohn. This, 
according to the best of my recollection, was done at the request of 
Mr. Isaac Cohn himself, for reasons best known to himself. I know 
this to be the check I paid to Isaac Cohn for these goods. 

In answer to 4th X Int’y: The goods were clothing, consisting of 

odd coats and pants; stock which had been a great deal han- 
277. ~=— dled. I am unable to say how many of each kind there were ; 

my recollection is that there were two, possibly three, medium 
sized packing boxes. 

In answer to 5th X Int’y: We were doing a general merchandize 
business. We did then, and do now, attend auctions, and buy job 
lots of goods as cheap as we can get them. 

In answer to 6th X Int’y: We paid him $375.00 for these goods, 
all cash. I cannot exactly say what per cent. of the market price 
for these goods we paid. My recollection is that we paid him all I 
thought a lot of goods of that kind were worth at that time. I have 
no bill of the purchase; do not remember that I took any; my rec- 


No. 
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ollection is that I examined the goods, and after we had agreed upon 
a price (which we did not at first do) he turned over the goods to 
me, and I gave him a check for them. 

In answer to 7th X Int’y: He gave me no reasons for selling the 
goods, and I think he got as much for them as they were worth. 

In answer to 8th X Int’y: The amount of stock we carry we con- 
sider our own privat- business, and I decline to say how much. Our 
stock was general merchandise. The amount of our sales is also our 

own private business, and we decline to give this information. 
278 In answer to 9th X Int’y: I have attached a copy of the 

check with which I paid for these goods as Exhibit “A” hereto; 
I do not care to give up the original check. 

In answer to 10th X Int’y: I think we paid all the goods were 
worth ; don’t remember that the goods were all heavy; I think it 
was a mixed lot. 

In answer to 11th X Int’y: I did not know that my testimony 
was wanted until I was summoned this morning by the officer. 

My instruction was to proceed to the notary’s office, which will be 

found in the paper the officer served on me; since I refresh my 
memory, I believe I did receive a letter from Isaac Cohn some eight 
or nine months ago, but I do not remember that he said anything 
in it about taking my deposition. The letter was of no importance, 
and I did not preserve it. 

In answer to 12th X int’y: My answers show for themselves what 
I state of my own knowledge, and what from information from 
others. I have no writings but the check I have filed. 

And further deponent sayet' not. 
H. MORRIS. 


(Jurat of notary public.) 
279 =Answers of M. Boschwitz to the Foregoing Interrogatories. 


And the next witness, Marcus Boscuwitz, of lawful age, being 
first duly sworn, doth depose and say as follows: 


In answer to Ist Int’y: My name is Marcus Bosehwitz; age, 30 
years ; residence at present, Memphis, Tenn.; and occupation, mer- 
chant. 

In answer to 2d Int’v: I know them both. 

In answer to 3rd Int’y: I was doing business at Watson, Ark., 
between those dates. 

In answer to 4th: I received some goods during that time from 
A, Washer for Isaac Cohn. My recollection is that there were two 
or three small cases of goods. 

In answer to 5th: I kept these goods in my store for some time, 
and then sent them to Harry Cohn at Memphis, Tenn. 

In answer to 6th: They were shipped to Harry Cohn at Mem- 
phis, Tenn. 

In answer to 7th: All but one or two coats which I sold myself. 

In answer to Sth: My recollection is that they wereshipped, either 
in December, 1876, or Jan’y, 1877. 
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: In answer to 9th Int’y: My recollection is that I received 
280 them shortly after Isaac Cohn’s business house was burned 
in Pine Bluff; don’t remember the exact date. 


Answer of M. Boschwitz to Foregoing X Interrogatories. 


In answer to Ist X Int’y: There were two or three small-sized 
boxes; I am more inclined to think there were two than three ; they 
were marked either “A.” or “M.” Boschwitz; I don’t remember 
which. : 

In answer to 2d X Int’y: I received them by railroad; I cannot 
produce the bill of lading. : 

In answer to 3rd X Int’y: They were ticketed, but I don’t remem- 
ber in what mark. 

In answer to 4th X Int’y: The goods were offered to me, and I 
declined to buy them, because they did not suit me; I kept them in 
the store for some time; Isaac Cohn, after I declined to buy them, 
instructed me to keep them to his order. 

In answer to 5th X ‘Int’y: I opened the goods and examined them 
with the view to purchase them if the- suited me; concluding not to 
buy them I repacked them in the same boxes I had taken them 
from, except one or two coats which I sold. 

In answer to 6th X Int’y: These goods, in unpacking, were 

281 placed on my counters, which also contained my own goods, 

and an outsider, not knowing our seperate marks, would have 

been puzzled to savy which were hisand which mine; they were not, 

however, incorporated with my stock, and I had no trouble in sep- 
erating them from mine when I went to repack them. 

In answer to 7th X Int’y: My instructions in regard to these goods 
were from Isaac Cohn himself, and were in writing ; after carrying 
out his instructions I considered the letters of no value and did not 
preserve them; his instructions to me were in substance that if I 
wanted the goods at the price he asked, I could take them and have 
my own time to pay for them ; if they did not suit me I was to hold 
them subject to his order; this latter I did,and he afterwards wrote 
to me and instructed me to send them to Harry Cohn, at Memphis, 
Tenn., which I did. 

In answer to 8th X Int’y: I only sold one or iwo coats, for which 
I paid him the money. He was an old friend of tnine, and knowing 
that he had met with misfortune in being burned out, I charged him 
nothing for the trouble I was at. 

In answer to 9th X Int’y : I unpacked and packed these goods my- 

self, and shipped to Harry Cohn, at Memphis, Tenn., all the 
282 identical goods goods I had received, except one or two coats 
which I sold, and for which I paid Mr. Isaac Cohn. 

In answer to 10th X Int’y: I must have had these goods in my 
custody a month or six weeks. I shipped them by rail to Arkan- 
sas city ; from there they must have gone by boat to Memphis. I 
consigned them to Harry Cohn, Memphis, Tenn. I have not the 
bill of lading. 

In answer to 11th X Iift’y: It was a mixed lot of clothing—odds 


andends. I don’t remember how many dozen there were. 


15—281 
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In answer to 12th X Int’y: No, sir. 

In answer to 13th X Int’y: I will so state on my oath, with the 
exception of one or two coats that I sold. This statement is made 
from my own knowledge. 

In answer to 14th X Int’y: I received no compensation. I acted 
out of friendship for Isaac Cohn, without pay. 1am not related to 
him in any way. I was never connected in business with Isaac 
Cohn. 

In answer to 15th X Int’y: I considered the goods worth about 

$400.00. I would not have paid more. My recollection is 
283 that Cohn valued them at about near $500.00, which I de- 
clined to give. 

In answer to 16th X Int?y: I know of no other fact. 

1n answer to 17th X int’y: I first heard that I was wanted to give 
my deposition in this cause about 10 days ago from Mr. Harry 
Cohn. No person has written me about it. Yes; my brother, who 
was at Atcheson, Kansas, wrote me word about a month age that 
questions had been sent me there to answer in this case. I had for- 
gotten this. I did not keep the postal card he wrote me. 

In answer to 18th X Int’y: What I have stated is of my own 
knowledge. I have no letters bearing on this case. 


And further deponent sayeth not. : 
MARCUS BOSCHWITZ. 


(Jurat of notary public.) 


284 Deposition of A. H. Reynolds for Defendants. 


A. H. Reynotps, being duly sworn according to law, testifies on 
behalf of the defendants as follows : 


I am a resident of Fort Smith, Ark’s ; I am over twenty-one years 
of age. 

I am a manufacturer and dealer in furniture. 

In October, 1876, I resided at Pine Bluff, Ark’s, and was mayor of 
the city. I was present at a fire in Pine Bluff on the morning of 
the 9th day of October, 1876. 

I know Isaae Cohn ; he was in business in Pine Bluff at the time; 
I lived within a square and a half of his store; I was frequently in 
and past his store. 

I was in his store a few days previous to the fire; he had a large 
store building, and it was full of goods; he had a fine stock; I do 
not know the value, but he had a large stock of goods. The store 
building and stock of goods of Isaac Cohn was burned up at the fire 


above mentioned. 
A. H. REYNOLDS. 


Deposition of Daniel Hurrington for Defendants. 
Dante HarriNGTON, being next duly sworn according to law, 
says: 


I reside in Fort Smith, Ark’s; my agesthirty-two years; my oc- 
cupation is a clerk in the store of M.S. Cohn ; I have been employed 


— 
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there three years; during that time I have been familier with the 


goods reeeived in the store and handled the invoices; I have clerked 
in other stores; have been clerking about eleven vears; I 
285 _ was there at the opening of the first goods received in this 
business in 1877; the goods purchased at the first was bought 
much lower than goods bought in the regular way. 

The goods were bought at auction, and we made a large profit on 
them, averaging from sixty to seventy-five per cent. Since that 
time we have received considerable goods in the same way—bought 
very cheap and sold at a good profit. 

I know something of the stock ef goods called the widow’s stock ; 


_the profit on this was very large; I could not state how much, but 


think it fully as large as the first stock spoken of. It is usual for 
us to receive cheap lots of goods; in the stock we received a great 
many such goods. 


Cross-examination: 


Mr. Isaac Cohn employed me to clerk in the store of M.S. Cohn ; 
I have been in the store ever since. 

I never bought any auction goods; I know the goods were auction 
goods from the way they are put up and the house they are from. 

I can mention the name of some of the houses: M. Stern and Co., 
Haggerty and Co.,O. J. Lewis and Co. These are the principal houses 
from whom we buy auction goods ; these houses may sell in job lots 
at privat- sale. I was never present at the purchase of any of these 
goods, and don’t know of my own knowledge whether they were 
bought at auction or in job lots, except they were bought at an auc- 
tion house. 

I would suppose the average profits on goods bought regu- 


286 larly in the same line to be twenty-five to thirty per cent. ; I 


do not know what the actual profits of this business was. 

Ihave no idea. The profits on the auction goods were twice as 

much as the goods brought regular. 
. We sold some goods at a very reduced price; staples we could 
not. Goods being bought low, of course we could sell them low. 
We could not have sold the goods as low if they had been purchased 
regularly. I was still in the employ there. 

M.S. Cohn was here three or four times last year; am not cer- 
tain; and three times the year before, I think ; and I think he was 
here twice in the year 1877, about the first of August and the latter 
part of December, or the first of January of the succeeding year. 


Redirect examination: 


So far as my knowledge goes, the average profits in this business 
is larger than in other stores that I have clerked in. I was in the 
employ of William Breen, a merchant of Fort Smith, nearly nine 
years. Those goods we sold at reduced rates were sold at better 


profits than goods bought regular. 
DANIEL HARRINGTON. 


(Jurat of commissioner.) 
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287 Deposition of M. S. Cohn for Defendants. 


Deposition of M. S. Coun, taken on behalf of defendants, on the 
9th day of November, 1880, in the office of S. H. Clenden- 
ing, Esq.: 
(Informalities waived.) 


The plaintiff’s counsel objected to taking further deposition on part 
of the defendant because they have introduced their rebut-ing testi- 
mony, and the matters intenfed to be proven are not matters which 
could not have been discovered before the introduction of said re- 
butting testimony. 


M. S. Coun, of lawful age, being duly sworn according to law, 
states : 


Iam M.S. Cohn, one of the defendants in this cause. 

If you are in any way connected with a business closed up by a 
suit brought by Frederick Kramer, assignee, against Isaac Cohn and 
M. S. Cohn, state what your connection is with said business. 

It is my store, and I have nobody connected or interested in the 
business with me. | 

With whose funds was that business started ? 

With my own funds. I started the business. 

Whether, at any time, anybody has been interested in the business 
or put anything into it, from its commencement up to the present 
time? If so, state who that person is. 

As I stated betor., I started the business with my own funds, and 

there has been no one connected or interested with me in the 
288 business from the commencement up to the present time ; 

neither did any person put any money in this business but 
myself. 

State whether you are now or ever was connected in business with 
your codefendant, Isaach Cohn ? 

I have been connected in business with Isaac Cohn in the year 
1872; we dis-olved at that time; since that time we have not been 
connected in business ; I have never since that time had any money 
from Isaac Cohn or anybody else in my business. 

State whether since the dis-olution with Isaac Cohn, in 1872, 
Isaac Cohn has ever had any interest, direct or indirect, in your 
business at Fort Smith or elsewhere; if so, state what that is. — 

Since 1872 Isaac Cohn has never had any interest, direct or indi- 
rect, in my business in Ft. Smith or anywhere else. 

State whether anything, either money, goods, credits, or any- 
thing of value, has been contributed, given, loaned, or placed under 
your control in any manner by any person in your business here at 
Fort Smith ; if so, state fully when, what, and by whom. 

There has never been anything, either money, goods, or credits, or 
anything valueable, either contributed, loaned, or placed under my 
controll by any person in my business in Fort Smith. 


ua 
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289 Cross-examination: 


Is Mr. S. Brash, of Newport, a better business man than 

Isaac Cohn ? 

There is no comparison between Brash and Isaac Cohn, as Isaac 
Cohn is a thorough business man. 

Is there any business at Indian Bay, Arks., in which you are in- 
terested ? 

Yes, sir. 

What is the name of the firm ? 

“M.S. Cohn and Co. 

When was that business started ? 

About the first of September, 1880. 

Who is the Company ? 

My brother, Isaac Cohn. 

Who is in charge of the business down there? 

My brother, Isaac Cohn. 

How large a stock is carried down there? 

About six thousand dollars. 

What interest has your brother in the store? 

He gets 40% of the profits, and I get 60%. 

Who furnishes the capital ? 

Part by him, and the balance by me; he furnished about fourteen 
hundred dollars, and I put in about two thousand dollars. 


Re-examined: 


State the difference between the Isaac Cohn of Indian Bay and 
the Isaac Cohn of Fort Smith? 
290-291 Isaac, Cohn of Indian Bay is my brother, and Isaac Cohn 
of Fort Smith 1s a second couisin of mine. 
Ar ] Brash, of Newport, connected in business ? 
Are you and Brash, of Newport, connected in business * 
No, sir; not since last spring; I sold out to him at that time. 


Recross-examination : 


Where was this brother of yours before he went into business at 
Indian Bay ? 

He was clerking for me at Newport. 

Is the business at Fort Smith exclusively retail, or is it wholesale 
and retail; and if wholesale, how long have you been doing the 
wholesale business in connection with retail business? 

I opened a retail store and sold all along small bills of goods to 
small county stores; as I saw it was more profitable than to retail, 
“0 since last vear I am selling more goods by wholesale than | do 
ry retail. 


Redirect examination: 
Ho- is the stock carried now compared with the stock carried a 


year ago, larger or smaller? 


A good deal larger this fal] than last. 
M. S. COHN. 


(Jurat of justice of the peace.) 
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292 And the defendant having rested, the complainant, by way 
of rebuttal, introduced the following deposition : 


Interrogatories to be Propounded to and Answered by H. H. Hunn. 


1st. State your name, occupation, age, & residence. 

2d. Do you know Harry Nathan, of Pine Bluff? 

3rd. Do you know, or have you ever seen M.S. Cohn, one of the 
defendants herein? If so, where and when? 

Ath. Have you ever seen said M.S. Cohn in Pine Bluff, Arkansas, 
at any time during the present year? 

5th. Did you, at any time, at Pine Bluff, as cashier of the Mer- 
chants’ and Planters’ Bank of said Pine Bluff, or did said bank, 
while you were such cashier, at any time during the early part of 
1880, cash any d’ft drawn by M.S. Cohn in favor of the said Henry 
Nathan, or did the said bank pay to the said Henry Nathan, for the 
said M.S. Cohn, any sum of money ? 

If so, state the day said d’ft was cashed, if cashed, or the said 
money paid, if paid, and if there was any draft, state on what bank 

it was drawn, for what amount, and to whose order, and at- 
293 tach a copy of said draft, if you have such. 
If any sum of money was paid state what sum. 

6th. If you know anything about a payment made by or for M. 
S. Cohn to the said Henry Nathan, or any person for him, during 
the early part of 1880, state all you know es the same, at what 
time, in what way, for what amonnt, and all other particulars. 

7th. State whether the matters inquired about — the preceding 
interrogatories 5th and 6th occurred in Pine Bluff, and whether they 
so occurred during said M. 8. Cohn’s stay in said city. 


Deposition of H. H. Hunn in Answer to the Foregoing Interrogatories 
for Plaintiff. 


H. H. Huwy, after first being duly sworn, deposes and says in 
answer to the foregoing interrogatories, as follows: 


To answer Ist: My name is Horace H. Hunn; age, 48 years; oc- 
cupation, cashier of the Merchants’ and Planters’ Bank; residence, 
Pine Bluff, Ark. 

To answer 2d: I do. 

To answer 3rd: I have no personal acquaintance with M.S. Cohn, 

but have seen him in Pine Bluff during the year 1880. 
294 In answer to 4th: I saw M.S. Cohn in Pine Bluff fore part 
of 1880; I think in the month of January. 

In answer to 5th: The collection book of the Merchants’ and Plant- 
ers’ Bank shows that on the 29th of January, 1880, J. Fies and Co. 
(a firm in Pine Bluff) left for collection for their ac. a d’ft made by 
M.S. Cohn on J. M. Wiener and Co., St. Louis, Mo., for “two hun- 
dred and fifty ($250.00) dollars, payable to Henry Nathan, and en- 
dorsed in blank by him, and also by J. Fies and Co. A copy as near 
as may be of said d’ft is attached. 


> 
aOR 
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Face of Draft. 


(Copy.) 
$250. Pine Bivurr, ArK., January, 1880. 
Pay to the order of Henry Nathan two hundred and fifty dollars, 
value received, and charge to account of 
(Signed) 
To J. M. Wiener and Co., St. Louis, Mo. 


Back of Draft. 


Endorsed by Henry Nathan and J. Fies and Co.: I certify this to 
be as near an exact copy of draft referred to in my deposition as 
books of Merchants’ and Planters’ Bank afford. H.H. Hunn. May 
7th, 1880. 


295 The witness received said draft from one of said firm in 
person, and he finds the entry on the said collection book to 
be in his handwriting. Proceeds of said draft, $248.75, was paid to 
said firm by a credit in open account, and subsequently checked out. 
There is no record in the books of said bank that any money was 
aid directly to Nathan for M.S. Cohn, nor was any so paid to my 
Sotiadiicn = 


M.S. COHN. 


In answer to 6th: I know nothing about any such payment, if any 
wag@nade. 
IWanswer to 7th: The matters inquired about occurred in Pine 
Bluff, and I think (in fact am confident) the draft mentioned in 
answer to 5th interrogatory was drawn during M. 8. Colin’s stay in 
Pine Bluff. — 

And further deponent sayeth not. 


H. HW. HUNN. 


(Jurat of U.S. commissioner.) 


296 Filing Bill of Exception. 


And thereupon the complainant rested, and this being all the 
testimony introduced upon the hearing of said cause, beside the 
pleadings, the same was thereupon submitted to the court, and the 
court having render its decree herein, and complainants desiring to 
appeal therefrom, as also from the decrees of the court overruling 
his petition for rehearing and sustaining the petition for a rehearing 
of Isaac Cohn, one of the defendants, and leave being given to said 
complainants to file a bill of exceptions, disclosing the evidence in- 
troduced at the hearing of said cause, until the 15th day of July, 
1883, and said complainant presenting this his said bill of exceptions 
within the time so allowed, the same is now, by the court, duly 
signed and sealed and ordered to be made a part of the record 


herein. 
(Signed) J.C. PARKER, 
U. S. District Judge. 
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297 May Term, 1883. 
TuEspaAy Morntna, 8} o’ctock, July 3rd, 1883. 


Court met pursuant to adjournment. aoe 
Present: The Honorable Isaac C. Parker, judge of the district 
court of the United States for the western district of Arkansas. 


Frep. Kramer, Assignee, &c., Complainant, 
v8. 
Tsaac Coun and M.S. Coun, Defendants. 


Order Granting Appeal. 


And now, on this day, comes the complainant, Frederick Kramer, 
as assignee of the estate of Isaac Cohn, a bankrupt, and presents his 
bill of exceptions herein, which is duly signed, sealed, and ordered 
to be made a part of the record herein, and prays an appeal to the 
Supreme Court of the United States from the decree of this court 
made herein upon the 8th day of May, 1883, in dismissing complain- 
ant’s bill as to M. S. Cohn, and also its decree made upon the 7th 
day of June, 1883, in refusing complainant’s petition for a rehearing 
of so much of the decree first made as dismisses this cause as to de- 
fendant M.S. Cohn; and also as to the decree of the court made on 
the 7th day of June, 1883, upon a petition of rehearing of Isaac 

Cohn, defendant herein, sustaining said petition and dismiss- 
2974 ing the complainant’s bill as to the said Isaac Cohn, which 
appeal is hereby granted. 
298 The United States of America, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal granted 
by the district court of the United States for the western district of 
Arkansas, wherein Frederick Kramer, as assignee in bankruptcy of 
Isaac Cohn, a bankrupt, plaintiff in error, and you are defendants in 
error, to show cause, if any there be, why the original decree and 
decree upon rehearing rendered against the said plaintiff in error, 
as in the said appeal mentioned, should not be corrected, and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Isaac C. Parker, judge of the said district 
court, this Ist day of August, A. D. 1883. 

ISAAC C. PARKER, 
U. S. Dist. Judge. 


[ The Seal of the District Court, U. S. A., Fort Smith, Western District of Ark.] 


We, M.S. Cohn and Isaac Cohn, defendants in error in the above 
cause, acknowledge service of this citation, this 12 day of August, 


1883. 
M. S COHN. 
ISAAC COHN. 
By CLENDENING & SANDELS, 
Their Att’ys. 
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299 UwnitTep States oF AMERICA, Western District of Arkansas : 


I, Stephen Wheeler, clerk of the district court of the United States 
for the western district of Arkansas, hereby certify that the within 
and foregoing are true and correct copies of record entries and papers 
in the case therein named as the same appears on file and of record 
in my Office. : 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at Fort Smith, in said district, this —th day 


of August, A. D. 1883. | 
STEPHEN WHEELER, Clerk. 
[The Seal of the District Court, U.S. A., Fort Smith, Western District of Ark. ] 


Endorsed on cover: W. Arkansas D. C. U.S. No. 281. Fred- 
erick Kramer, assignee of Isaac Cohn,a bankrupt, appellant vs. Isaac 
Cohn and M.S. Cohn. Filed September 13th, 1883. 
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HISTORY OF THE CASE. 


1. Statement of Pleadings, Proceedings and 


Record of Entries, . . . . pages 1 to 11 ine. 
2. Statement of Testimony. . . . ‘ 12 to 54 ine. 
ERRORS COMPLAINED OF,* 


Pages 55 to end. 


* See Petition for Rehearing, in same connection. — Print. Rec., 17. 
And see pages 9. 10, 11, of this brief. 
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HISTORY OF THE CASE. 


1. STATEMENT OF PLEADINGS, PROCEEDINGS AND RECORD 


ENTRIES. 


Frederick Kramer, on September 13, 1879, was, by the 
United States District Court for the Eastern District of 
Arkansas, upon the petition of Lehman, Abraham & Co., 
‘creditors ot Isaac Cohn, bankrupt, appointed assignee of 
said bankrupt’s estate, “to take possession of, and admin- 
ister upon, any assets which may be found to belong to the 
estate of suid Isaac Cohn, bankrupt,” so far as the same 
had not theretofore been administered upon therein. 
(Print. Rec., 1.) Subsequently a bill was filed by said as- 
signee in the United States District Court for the Western 
District of Arkansas, to recover assets which said Isaac 
Cohn had, it was alleged, fraudulently withheld from his 
assignee in bankruptcy, and M.S. Cohn was made a co- 
defendant, because the said assets were incorporated ina 
business at Fort Smith, alleged to belong to said M. 8S. 
Cohn. (Print Rec., 3, 4, 5.) A temporary injunction was 
granted upon this bill and accompanied with affidavits. 
(Print. Rec., 2, 3.) To this bill both defendants filed an- 
swers. (Print. Rec., 6, 7, 8, 9, 10.) Subsequently an 
— bill was filed. (Print. Rec.,13.) The defendants 
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stood on their answers as filed. Replications to the an- 
swers were duly filed. (Print. Rec., 13, 14.) The cuse was | 


submitted on said pleadings, and upon the testimony that 


appears in the record. 


The original bill is substantially covered by the amended 
bill. That alleges that said Isaac Cohn had been doing a 
mercantile business at Pine Bluff, Arkansas, for many 
years prior to April 24, 1877; that on said day he was ad- 
judged a bankrupt by the United States District Court for 
the Eastern District of Arkansas; that there were no assets 
reported in his schedules in bankruptcy to be administered 
upon; that W. B. Rayland, who had been appointed as- 
signee of his estate, was discharged as such assignee on 
June 22, 1877; that since then, until September 13, 1879, 
there was no assignee of said estate; that complainant was, 
by the order of said district court, appointed the assignee 
of said bankrupt’s estate on the 13th of September, 1879. 
(Print. Rec., 18, 14.) That a short time before the pro- 
ceedings in bankruptcy were begun, a fire occurred in the 
place of business of said defendant, in virtue of which 
said defendant claimed that his entire stock, books of ac- 
count, and avails were destroyed; that upon that repre- - 
sentation he procured some of his creditors to file a peti- 
tion in bankruptcy against him, thereby hoping and in- 
tending to relieve himself from the payment of his then 
outstanding indebtedness, which said bankrupt’s schedules 
showed at that time equaled nineteen thousand six hundred 
and ninety-five dollars. (Print. Rec., 13.) That not ex- 
ceeding two months before the filing of the complaint in 


snd 


this cause, certain of the creditors of said bankrupt ascer- 
tained that the representations of said bankrupt, to the 
effect that his entire assets were destroyed, were false; that 
before the occurrence of said fire the said defendant re- 
moved a large quantity of goods to Watson, Arkansas, 
and at the same time, or shortly afterwards, transmitted to 
his father in Europe, and placed in divers relatives’ hands, 
whose names are unknown to complainant, in New York 
City, large sums of money, aggregating over six thousand 
dollars; that said goods were placed in the hands of A. 
Boschwitz, at said Watson; that said goods and moneys 
remained in the hands of said parties until the defendant’s 
discharge in bankruptcy, when he caused them to be trans- 
mitted to him, and with them opened a business at Fort 
Smith, Arkansas, in the name of his co-defendant, M. 8S. 
Cohn. (Print. Rec., 13, 14.) That said M. 8. Cohn was 
the clerk and partner of said Isaac Cohn, at Pine Bluff, 
and was his cousin. (Jb.,14.) That in addition to said as- 
sets, said Isaac Cohn took from his store at Pine Bluff his 
books of account, and by means of same collected a large 
amount of the accounts therein set forth, even during the 
pendency of bankrupt proceedings; all of which was also 
invested in the said business at Fort Smith. That all of 
said acts were contemplated, connived at, and carried out 
by and between both of said defendants, for the purpose 
of defrauding the creditors of said bankrupt, and that the 


stock at Fort Smith, was the property so kept back together | 


with its material increase. That said Isaac Cohn was at 
said time carrying on the said business at Fort Smith in 


the name of his said co-defendant, as he pretended, but 
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really in no name so far as outward signs indicated; that 
it was carried on, and consisted of a stock of dry goods, 
boots, and other merchandise usually kept in a general. 
merchandise business, on the east side of Garrison ave- 
nue, in said city, on the corner of the alley, in a stone 
building, diagonally opposite the Fishback block; that 
said Isaac Cohn was daily selling of goods forming the 
stock thereof. That if said M. S. Cohn claimed or had 
any interest in said business, it was a minor interest, the 
nature of which complainant is not fully advised; that at 
most it did not exceed that of a junior partner, with but a 
nominal interest in the stock anda share of the profits. 
(Print. Rec., 14.) That neither the complainant nor the 
creditors of said bankrupt, knew of the fraud aforesaid 
until a short time before the suit was brought, not exceed- 
ing three months. (Jb.) That M.S. Cohn did not then 


reside in Arkansas, but in Missouri. (J6.) 


And it prayed for a restraining order and a receiver, 
that the said Isaac Cohn and M.S. Cohn account for the 
goods and moneys so kept back, with the increase thereof; 
that if any interest be found to exist in said M. S. Cohn 
to said business, that a reference be had to ascertain the 
same; that on their failure to answer, the whole of said 
stock of merchandise be vested in complainant; and that 
proper orders be made for a disposition of the stock. 
(Print. Rec., 14, 15.) 


The answers admit the adjudication of bankruptcy, ap- 
pointment of assignees as alleged, the relationship of de- 
fendants as alleged, and raise no issue upon the matter of 
limitation, nor the allegation that M.S. Cohn resided in 


sia 


Missouri. All the allegations of the amended bill respect- 
ing fraudulent withholding of assets, and the incorpora- 
tion of same in the business referred to, are substantially 
denied. That business, it is claimed in both answers, be- 
longs to M.S. Cohn. (Print. Ree., 7 to 10 inc.) 


The replications are the usual ones. (Print. Rec., 12.) 


Testimony was taken, and in order that this court should | 


be in no doubt upon that subject, at the suggestion of the 
judge below, a bill of exceptions thereof was prepared, 
submitted and signed. (Jb.,20 to 119 inc.) It is treated 
of at length later on. 


A decree was rendered April 21, 1882, in favor of com- 
plainant, and against the defendant Isaac Cohn, for five 
thousand dollars principal, and fifteen hundred dollars in- 
_ . terest, and costs; but the bill was dismissed as to the de. 
fendant M.8. Cohn. (Print. Rec., 15, 16.) 


To this decree petitions for rehearing were duly filed by 
complainant, and by Isadc Cohn. (Print. Rec., 17, 18.) 
And the decree aforesaid was suspended until they could 
be heard, a day being set for the rehearing. (J0., 16, 17.) 
And the petition of complainant was overruled, but that of 
Isaas Cohn was sustained. (J6.,19.) From which latter 
decree, and also from the original decree, so far as same 
was in favor of M.8. Cohn, an appeal to this court was 


granted to complainant. (/6., 19.) 


The petition of complainant for rehearing avers: 


1. That the court below did not give proper and suffi- 


cient effect to the statements of a co-conspirator to the 


scheme of fraud disclosed in the record. 
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2. That the court below did not sufficiently apply the 
testimony deduced from indisputable and undisputed cir- 
cumstances, and the admission of Isaac Cohn, one of the 
defendants, to the effect that the fand by him fraudulently 
withheld, was incorporated in the business at Fort Smith, 
conducted in no one’s name, to all outward observation, 
except Isaac Cohn’s himeelf. : 

3. That the court did not apply the law relating to the 
acts and statements of co-conspirators, nor the law declar- 
ing the amvuunt and kind of proof connecting parties with 
a fraudulent disposition of property properly, but gave the 
defendant, M.S. Cohn, the benefit of such an application 
as would practically render it impossible, in any case, to 
sufficiently trace property so fraudulentby obtained. 

4. That there was no proof to disconnect M. 8. Cohn 
from the fraud, except the statements from the two defend- - 
ants, and those statements are more than contradicted by 
the circumstances in the case. 

5. That the court below erred in construing the law so 
as to require complainant to prove the connection of said 
M. 8S. Cohn beyond a reasonable doubt; that the court did 
practically make this application of the law; that the 
court failed to give the complainant the benefit of such 
proof as he had made in circumstances and acts (and con- 
tradictory statements of both defendants), as reasonably 
showed M.S. Cohn connected with the fraud alleged in 
the bill. | 

6. That the law, under the circumstances, required the 
defendants to explain away the reasonable and probable 


case made by the complainant against them in cases of 


om | Jone 


fraud, because they alone possess the means to give a true 
and reasonable account of the matter, and failing such, the 
defendants must be construed to have failed in showing 
bona fides. And the court, in rendering a decree in favor 
of M. 8. Cohn, failed to give complainant the benefit of 
this principle. (Print. Rec., 17, 18.) 


The petition of Isaac Cohn avers that the decree, as to 
him, should be set aside: 

1. Because the court below had no jurisdiction to pro- 
nounce such decree. 

2. Because said decree, as to him, was contrary to law, 


and not sustained by sufficient evidence. (Jb., 18.) 


The first ground, so alleged, was the ground upon which 
the court below ultimately dismissed the bill as to Isaac 
Cohn. | 


The errors complained of are set forth in the complain- 
ant’a petition for rehearing, and also embrace the grounds 


for rehearing set out in the petition of Isaac Cohn. 


We present, first, the facts which we claim the testimo- 
ny discloses, and then the law upon each of the causes 
of error complained of. That is the best arrangement we 
can think of, and we trust it will be agreeable to the 


court. 
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9. STATEMENT OF THE TESTIMONY. 


The business of the defendant, Isaac Cohn, at Pine Bluff, 
Arkansas (1), was burned out October 9, 1876. He saved 
goods and his books from the fire (2), he collected secretly 
a large amount of money on the accounts and sold the 
goods. (3.) Preparatory to realizing on the accounts, he 
struck off the names of those indebted to him and then 
burned the books. (4.) The goods he saved a party 
named Washer offered $600 for, but Isaac Cohn wanted 
$1000. (5.) They were good, saleable goods, and were 
worth in the market about $1000. (6.) The odds and 
ends of this stock, that is, the broken part of it, sold at 
Memphis for $375. (7.) In answer to the third cross-in- 
terrogatory, H. Morris, a witness for defendants, says, in re- 


gard to the sale of the goods at Memphis, as follows: 


‘‘T am certain that the transaction took place in March, 
1877. I base this statement on the fact that I have found 
the check which I gave in payment for the goods. And I 
file a copy of said check herewith as Exhibit “A” to this 
deposition. This check is made payable to the order of Harry 


(1.) See depositions of Washer (Print. Rec., 58), and M.S. Cohn (Print. 
Rec., 69). 


(2.) See depositions of Sam. Franklin (J6., 22, 26), John Bloom (27, 28), 
B. Washer (59, 60, 61), Harry Cohn (110), H. Morris (111). 


(3.) Compare depositions of Washer, Bloom, Franklin, Harry Cohn, 
Boschwitz and Morris (112, 113). 


(4.) See Washer’s deposition (Print. Rec., 59). 


(5.) See Washer’s deposition (75. 59). 
(6.) Ibid. 
(7.) See depositions of Harry Cohn and H. Morris (199, 110). 


ati i 


Cohn. This, according to the best of my recollection, was done 


at the request of Mr. Isaac Cohn, himself, for reasons best 


known to himself. I know this to be the check I paid to Isaac 


Cohn for these goods.” (Print. Rec., 111. Orig. Ree., 275, 
276.) 


The check is dated March 15, 1877. (8.) Washer shows 
that he had in hand for Isaac Cohn, between the fire and 
the time Isaac Cohn left Arkansas for Memphis, $2200; 
this did not include some collections Isaac Cohn made, nor 
the amount realized from the sale of the goods. (9.) 


In answer to the seventh cross-interrogatory, Harry 
Cohn, another witness for defendants, shows that Isaac Cohn 
was at Memphis in person when the sale of goods was made. 
He, Harry Cohn, aided Isaac to make the sale. (10.) How 
much Isaac Cohn collected and realized is shown not only 
by Bloom, who says Isaac told him he had $5000, but by 
matters hereafter referred to. And this was, they tell us, 
done while Isaac was in Arkansas aad Memphis, prior to 
his going to St. Louis, Missouri. For the purpose of as- 
certaining when he arrived in St. Louis, we refer to the 
deposition of M.S. Cohn. (11.) He there states that he 


_(M. 8.) arrived in St. Louis, Missouri, on March 18, 1877, 


and the next day he went around to Lipstadt’s store, and 


(8.) Fb. 111. 

(9.) See Washer’s deposition (59). 3 

(10.) Harry Cohn’s deposition. Answer to seventh cross-interroga- 
tory (112). 

(11.) When M.S. Cohn was recalled by attorney for defendant, at close 
of St. Louis set of depositions. 
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Isaac was then in St. Louis. So that iramediately after 
closing out in Memphis he went to St. Louis. Lipstadt 
shows that Isaac roomed with him from the date of his 
arrival till Isaac left St. Louis for Fort Smith. (12.) 
Before proceeding further, we desire to offer the fol- 
lowing: ‘The testimony of Washer, Bloom, Harry Cohn, 
Boschwitz and Morris, is that of friends. ‘There is nothing 
to show that either Washer or Bloom told an untruth, or 
that they had, while testifying, any interest to injure Isaac 
Cohn or M. 8. Cohn. Isaac Cohn, in his deposition, does 
not contradict either one of them. Everything unequivo- 
. cally indicates that Isaac Cohn was a very close, sharp and 
unscrupulous business man. He was so close that he in- 
sisted upon having the last cent of value for the goods 
which were saved from the fire. If the goods which went 
to Watson’s were all those saved from the fire, then Bosch- 
witz, Harry Cohn and Morris have suppressed some of the 
facts. But in fact, the goods which went to Memphis went 
long after they were saved, several months, and they con- 
sisted only of odds and ends, as Harry Cohn and Morris 


show. Harmonizing these, it is doubless true that be- 
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tween the period of the saving of the goods and their ar- 


rival in Memphis, some of them were disposed of. This 
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Isaac Cohn was not very apt to allow the goods so saved 


to remain undisposed of for several months. Washer col- 


lected many of the accounts, they were turned over to him 


aL es, eae tr eed aad. 


for that purpose, and he shows that he accounted to Isaac 


(12.) See Lipstadt’s deposition, taken in St. Louis (76). 


Sole Se kia tel i tales Ui aati eke 


om ee 


Cohn for all that he so collected. Taking the testimony 
of Washer, Bioom, Harry Cohn and Morris together, we 
may justly conclude that when Isaac Cohn went to St. 
Louis he had all of $5000. (13.) Possibly Isaac may say 
that Bloom and Washer are not now his friends, because 
they do not aid him in his fraud. But his letters to Wash- 
er, and the fact that he dares not deny what Washer and 
Bloom state, are sufficient to sustain all they say, without 
reference to those other salient facts which make part of 
this case. Look through the deposition of Washer, and 
the impression at once fastens upon the mind of a person 
confining himself simply to the things he is asked, never 
volunteering any statement, never exaggerating, never 
equivocating, telling the simple unvarnished truth. 

Out of these facts, so far well established, we may ad- 


duce two indisputable propositions, among others: 


That Isaac Cohn, after the fire at Pine Bluff, Arkansas, 
with the restless business activity which is a part of him, 
was engaged until the very day he left St. Louis, Missouri, 


in accumulating assets. 


‘And that he was doing that under cover, to use the lan- 
guage of H. Morris, the witness for defendants, “for reasons 
best known to himself!” (14.) Reasons which we must 
now discuss, and which, as presently shown, we have dis- 
covered; not from Isaac or M. 8. Cohn directly, but 


somewhat indirectly., 


(13.) See further some remarks post. 
(14.) Ans. to 3rd x-int., Print. Rec., 111. 


ois, 


What happened in St. Louis, Missouri, during the so- 


journ of Isaac Cohn there, and subsequently ? 


Was Isaac Cohn the person to sit down in St. Louis from 
March to June doing nothing? Did that uneasy spirit, of 
the many years it was so very active, before and since, 
all at once stop its workings? That is not probable. 
The same nervous processes which superinduced men- 
tal and consequent physical action the year preced- 
ing March 19, 1877, were busy, we may rest assured, 
during the months which ensued between those two dates. 
The habits contracted had not ceased to operate for a sin- 
gle moment in the life of Isaac Cohn, for the period over 
which our inquiry extends. That is according to mathe- 
matical certainty. It ‘is founded in the science of mind. 
But do either Isaac Cohn or M. S. Cohn tell, in so many 
words, what Isaac did do during that period? What had 
become of the funds saved by Isaac? What had become 
of that facility to make money which so conspicuously 
shines out at Fort Smith, and which shone so undimmed 
at Pine Bluff? Do the defendants explain it in so many 
words? They do not offer an explanation. In Judge 
May’s language (cited hereafter), through the “haze of 
indirection,” we see obtained an explanation, reluctantly, 
unconsciously made manifest. If Isgac Cohn made no 
money during that period it was because he was engaged 


wholly in something else. 


It will be seen presently how he and the other defend- 


ant were engaged during that period. 


a 


Let it be remembered that when Isaac Cohn burned out 
he was largely indebted. His indebtedness stated in his 
schedules in bankruptcy, which was contracted before the 
date of the fire, was $18,420 merchandise creditors : $650 
due for rent; $3010 due to Pine Bluff bankers, contracted 
in 1876, and $3825 due to Mark S. Cohn, Newport, and S. 
Brash, Alma., Ark , contracted at Pine Bluff, Arkansas, in 
1876, making a total sum of $22,405. (15.) Isaac Cohn at | 
that time did not have that quantity of assets. He was 
certainly not easy in circumstances, for of this amount he 
owed for borrowed money and rent large sums of money, 
which, had he been easy he would not have owed. Owing 
for rent alone over $600, it is presumable, until shown by 
him to the contrary, that he was not then solvent. No 
explanation is given by him of the amount he received 
from the banker at Pine Bluft in 1876, the year the fire 
took place, and the schedule is suspiciously silent as to the 
date this was contracted. Furthermore, we find that he 
resorted to M.S. Cohn and Brash for a loan of $325 in 
1876, so be must have been in straightened circumstances: 
Whether it was a loan, or whether it was put there to ex- 
plain the fact of M. S. Cohn’s connection with his busi- 
ness, which Henry Nathan might have explained, cannot, 
and fortunately need not, be shown by complainant. We 
need not rely on that. Isaac was adjudged a bankrupt in. 
April, 1877. (16.) He was then in St. Louis, but as the 


adjudication was made in Little Rock, he (for some reason 


(15.) Print. Rec., 53, 54. (S. Brash appears as S. Buset, in printed record.) 
(16.) So stated in amended bill, and not denied. 
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or other, we have not been able to discover), entered his 
appearance there, and an adjudication went. He filed a , 
schedule in bankruptcy after April 20, 1877, which, he then 
being in St. Louis, was prepared there. (17.) In this con- 
nection we call attention to the fact that he made oath to 
his petition for discharge before Stephen Wheeler, clerk, at 
Fort Smith, Arkansas, on June 28, 1877. (18.) To his 
schedules in bankruptcy and his petition for discharge, he 
swore substantially that he surrendered up all his assets, 
thereby committing willful perjury. And now he and 
M. 8S. are engaged bringing witnesses to show that the 
perjury was not as great as we claim it was, in the persons 
of Harry Cohn and Morris. For there can be no pretense 
that Isaac Cohn squandered the money received at Mem- 
phis, March 15, 1877, which Harry Cohn and Morris tell 
about. The perjury was committed for the same reason 
that the moneys were received by Isaac Cohn under cover, . 


there can be no doubt about that. 


We follow for a little while the peregrinations of M. 8. 
Cohn. He returned from Europe (where he went in the 
spring of 1875), in the fall of 1875 (19), and went to New- 
port, Arkansas, where he started a store. He claims to 
have had a store at Alma also, which was established there 
in July, 1876. (20.) Isaac Cohn, according to his schedules, 
seems to have thought that Brash owned the Alma busi- 


(17.) See Schedules in Bankruptcy, printed record, 52, 55, 57. 
(18.) See Petition for Discharge, J5., 58. 

(19.) See his deposition, Jb., 64. 

(20.) See M.S. Cohn’s depositions, J6., 71. 
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ness. (21.) While Brash was at Alma, he, “M. 8.” was 
in Newport, having with him asa clerk, for four or five 
months, Ben Berger, who received $40 a month, who was ~ 
replaced by Charlie Less, who began in the summer of 
1876 and left in the spring of 1877, and received $15 per 
month and board. (22.) Sam Brash began at Newport in 
August, 1877. (23.) The Alma business was given up 
when Brash moved to Newport, which was coeval with the 
establishment of the business at Fort Smith. (24.) Brash 


and one clerk run the Newport business. (25.) 


Deferring for a little while our presentation of what 
more peculiarly relates to the subsequent parts of our pre- 
sentation of this case, we take up that part of the testi- 
mony which discloses M. 8S. Cohn’s arrival in St. Louis. 
(Before doing so we beg to call the court’s attention to the 
fact that it is only by indirection, only by placing M. S. 
Cohn in the dark as to the purpose of our interrogation, 
that we ever succeed in getting the real truth out of him. 
What is above stated is not given in the way M. S. Cohn 
stated it; he stated nothing consecutively which would 
admit of sun-light clearness and comprehended straight- 


forwardness.) 


In answer to the second interrogatory propounded to 


(21.) We have seen he credits the sum he owes S. Brash. Schedule in 
bankruptcy. 


(22.) See his depositions, Jb., 71; original reeord, 178. 
(23.) J6., 71; original record, 177. 

(24.) Printed record, 71. 

(25.) J6.; original record, 177. 
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him M.S. Cohn said he moved to St. Louis in the spring | 


of 1876. The question and answer are as follows: 


“2. How long have you resided in St. Louis?” 


“Answer. I moved here in the spring of 1876, in the 
commencement of the month of March.” (Printed record, 
64; original record, 158.) 


The connection is obvious, the question plain, the answer | 
unequivocal. Yet it does not agree with what he says 
elsewhere. A man ought to know when he removes to St. | 
Louis to reside, but we shall see that M.S. Cohn did not. 
Early in his examination, as seen, his object seems to be to 
try to make it appear that he had removed to St. Louisa 
year before Isaac came, that is, in March 1876 (26); and he 
also swears that he was on bad terms with Isaac. (27.) This 
was done in order to have itappear that they did not come > 
there together, about the same time, for some purpose. If | 
other statements and evidence show that he did come there 
about the same as Isaac, and only thereafter continued to 
reside in St. Louis permanently, and that he was at said | 
time on good terms with Isaac, then, according to every 


principle of right reasoning, he must have had some 


motive for suppressing the fact, and that motive would | 
correspond with his action in stating, at the time he did, 
the exact period of his arrival in St. Louis, and his inter- | 
views with Isaac, at the end of the St. Louis depositions, ly 
for others were there who could prove it, if he did not. ) 


After his deposition was closed, and after M. Lipstadt was i 


(26.) See above. 


(27.) Jb., 69; original record, 174. 
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examined, he was recalled at his own instance, and then 
stated that he removed to St. Louis in March, 1877. (28.) 


He says something about moving his family, in March, 


1876, to St. Louis and then back again to Newport, and 
eubsequently again moving to St. Louis in March, 1877. (29.) 
But as his store at ‘Newport was a small one, having but 
one clerk and himself (80) he could not have found it 
practicable to reside at St. Lonis at that time. He was on 
good terms with Isaac. Bloom shows, on cross examina- 
tion by defendant’s counsel, in answer to the twenty-third 
cross interrogatory (31), that Isaac Cohn and M. 8S. Cohn 
became reconciled over their differences before M. S. Cohn 
went to Europe. And he states the circumstances of that 
reconciliation in a manner which shows that he is not 
mistaken. Nor do they attempt to deny it. M.S. left for 
Europe, as seen, in the spring of 1375, and returned in the 
fall of 1875; then went to Newport. He does not say that 
he visited Pine Bluff at any time after that. But the 
schedules filed by Isaac in bankruptcy show a loan of $325 
by M.S. to him at Pine Bluff in 1876. (32.) That was 
after M.S. returned from Europe, so they must have been 
quite friendly then. And in that remarkable explanation 
volunteered by him at the close of the St. Louis deposi- 


(28.) Jb. 77; original record, 194, 195. 
(29.) Io. : 

(30.) J, 71; original record, 178. 
(31.) Jb., 80; original record, 75. 

(32.) 1b. 53; Schedule A3. 
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tions, he shows that. they visited and saw each other almost 


‘daily after Isaac Cohn’s arrival in St. Louis. (33.) 


Now, a man has a right to remove to St. Louis when he 
pleases, but when a person who has a small store at New- 
port, and only a half interest in asmaller one at Alma (34), 
which has only been in existence half a year at the time, 
with a limited capital, removes to St. Louis, people are apt 
to thivk it ill-adviged. M.S. Cohn, as already stated, and 
as is shown by the mode of carrying on business at Jones’ 
Landing, was nota stupid man. (35.) He did not come 
to St. Louis in 1877 for nothing; uf course he had a pur- 
pose in coming. Men of limited means who have a family 
(36) at Newport, Arkansas, have a motive in moving to a 
place like St. Louis, with enlarged expenses. The little 
earnings of the Newport and Alma business, to say noth- 
ing about the presence of only a clerk at Newport, would 
soon have been consumed at St. Louis. He moved to St. 
Louis because he could make more money by doing ‘so. 
We have aright to affirm—because it is most probuble, 
and probabilities control, they weigh with us in all the 
affairs of life—that men with very limited capital, having 
a small business in a country town, and an interest .in a 
smaller one at a smaller country town, would find it profit- 


able to remove to St. Louis, only with a view to enlarging 


(33.) 6. 77; original record, 195. 

(34.) 76., 71, 

(35.) IJb., 65, et seg. 

(36.) He had a family of wife, three children, and self. Ib., 70; origi- 
nal record, 175. 
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business. And if a man had previously shown much cir- 
cumspection in business and his other affairs, it is prob- 
able that he would not go to St. Louis unless there was 
something definite arranged, or in view, respecting enlarge- 


ment of business. 


Now, Isaac Cohn came to St. Louis and remained there 
from and after March 17 or 18, 1877 (37), and M. 8. Cohn 
came about March 18, 1877, to reside permanently. We 
have.seen in what character and how often they met. ‘The 
result was, as will appear, that goods were bought as early 
as April, 1877, for a new business at Fort Snfith, and Isaac 


Cohn went to Fort Smith to create it. 


Join the fact of the meeting together of these defend- 
ants under the circumstances already developed, Isaac — 
Cohn with his thousands secreted, coming from Memphis, 
active, energetic, pushing, shrewd and unscrupulous, with 
the fact that M. S. Cohn came with some definite idea of 
locating at St. Louis, with a view and some reasonable. 
certainty of gaining thereby, with the fuct that they came 
to St. Louis almost the same day, meeting thereafter 
almost daily ; that they both knew of witnesses at Mem- 
phis who had sold goods for Isaac; that M. S. tries to 
keep the fact of that preconcerted meeting hidden, by the 
mode in which he testifies, and by telling untruths about 


(37.) He was in Pine Bluff March 5, 1877. See note given by him to 
Bloom. Printed record, 68. He was in Memphis March 15, 1877. See date 
of check given by H. Morris& Bro. Printed record, 111; original record, 276, 
and compare with what the witness, Harry Cohn, says. Printed record, 
110, original record, 272. On the day M.S. Cohn came to St. Louis, March 


18, 1877, he met Isaac Cohn. Printed record, 77. 
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the friendliness which existed between him and Isaac; 
join all this with what precedes and sueceeds, and what 
court or jury would not hang a man as high as Haman on 


less circumstantial evidence ? 


An interrogatory propounded to M. S. Cohn, mentioned 
in the text and note, and the answer thereto, are in these 
words: 

“ What was said at that time [that is, in 1877, after he 
met Isaac.in St. Louis,] about ‘establishment of busineas at 
Fort Smith ?”. (Printed record 69.) 


Of course, we expected him to say nothing. He answered: 


“ We never spoke then about any business at all, as we 


were not on good terms.” 


If they were on good terms, and M. S. had to make it ap- 
pear they were not, he was obliged to say, for the same 
purpose, that they had no conversation about a Fort Smith 


business. 


In answer to questions calculated to elicit whether M. 
S. Cohn knew of or spoke to Isaac Cohn about the bank- 
ruptcy of the latter, from his arrival in St. Louis to his de- 
parture for Fort Smith, he [M.8.] says he could not recol- 
lect whether they [he and Isaac] ever spoke of the bank- 
ruptcy ; he cannot state when he first learned when Isaac 
became a bankrupt; he did not remember whether he 


knew Isaac wasa bankrupt when he went to Fort Smith. (38.) 


When did he learn of his bankruptcy?’ Can the court, 


looking through his deposition, lay its fingers on any testi- 


(28.) Printed record, 70. 
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mony where he does tell? He does not propose telling. 
That isa matter which lies in his memory, and he can 
have a treacherous memory if he chooses, and it is nobody’s 
business. The date when he learned that is left indefinite 
—he “don’t remember.” (39.) Well, no man remembers 
that which he is interested to forget, unless he is honest. 
M.S. Cohn has a good memory in other things; he can 
remember details of what occurred in 1870, 1871 and 1872, 
and so on; he ought to be able to remember what occurred 
in 1872, and preceding years; he ought to be able to remem- 
ber what occurred in 1877. If one isto take his word for it, 
he simply said to Isaac Cohn: ‘Goto Fort Smith and start 
a business in my name. We will agree about wages when 


I know what you can do.” (40.) 


He would have us believe that he sent a man whom he 
had before charged as a cheat and all that, and with whom 
he had only just made friends, who was a better business 
man than he, to Fort Smith, to take charge of his princi- 
pal business (41), to manage and control the same, while 
he [M. 8.] remained in St. Louis; and Isaac Cohn would 
do all that without an agreement as to pay. One must 


be childish to believe that. 


Everything points to a preconceived arrangement for 
business of some kind, which would enable M. S. to remain 
in St. Louis, and send Isaac to Fort Smith. The busy 


spirit of Isaac was still working; those nervous processes 


(39.) Printed record, 70. [did. 
(40.) Printed record, 71 ; original record, 179. 


(41.) J6., 69, 70; original record, 174, 175, 176. 
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Were still aetives whieh before and after shone forth <a 


manifestly. A business is not started in that sumimars 
wav. Phevonnust have been trrendly to have M.S. trust 
[xnaes orto have Psaae trust Moos. with anything. ‘Phat 
I~ consistent with their repeated Visits im St. Louts. Thes 


tulked over the matter. 


VIS. would have us believe that when te and Psaac met 
ih St. Doors, they did hoof sproak about those matters Which 
naturally are spoken of between HCC UEUI TA Ces, how minech 
Mire Gps friends, [fe wonled have us believe that the 
aftiirs of Tsaae. beine no soncer in busimess, would mot be 
offen referred to ana discussed, and that Peace did) met tel] 


hitn all about ot. 


Thies rritant have talked over thee taet threat [sitace (Cohn 
had dett Pine Dlath and was neo longer in business there, 
threes mitst have talked about the emuse thereof, thes tritint 
thus have ascertained Panes bankruptey, and Mos) Colin 
boeetrer, mecoreadine tw [sities ~chedudes, il crealiter 


rritint tiaave beer qootithedk of sred bankruptey, 


VIS. Cobmonever qientions the anioumt so stated to be 
dae,and tor aught that appears to the contrary it is mere 
thetiat Whether triueor root, being stated inthe <chedule. 
hie Wetiie bre dual notithedk. ces ording te awe: dt itis thetion, 

hen it Was put there fora parpose. whieh. outside ot therm, 
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Isaac and M.S.; for the schedules in bankruptcy were 
prepared in St. Louis, while the defendants were hobnob- 
bing in April, 1877 (42), at the time when goods were 
actually being purchased for the Fort Smith store. 


M. S. Cohn ‘must have had unbounded confidence in 
Isaac, as he was willing to let him go to Fort Smith to 
start a business, not in the firm name of M. S. Cohn, as 
M. S. states (43), but inno name. (44.) M.S. Cohn bought 
the goods; he was to continue buying goods; the money 
for the goods was to come to him; Isaac was to manage 
the business at Fort Smith; the store at Alma was to be 
given up, and so much as belonged to M. 8. Cohn therein 
was to be removed to Fort Smith (45); it consisted of 
about seven-nineteenths of the Alma stock, while twelve- 
ninetecnths went to Newport, of which Brash’s share was 
$800. (46.) Brash was to have charge of the Newport 
business. (47.) That was the understanding at the time, 
that has been the course of proceeding from the beginning. 
Ought one to say that they understood differently than 
they acted? It would seem not—for acts speak louder than 


~ words ! 


The very fact that they try to suppress this, to hide it, 


discolor it, and to falsify about it, leaves the conclusion 


ee oe on nee 


(42.) Printed record, 52. 

(43.) Printed record, 69. 

(44.) See deposition of Sparks. & Breen. J6., 36, 37. 

(45.) 16. 71. | 

(46.) Printed record, 71; original record, 178, 179. 
(47,.) Ib, 
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more certain. Yea, those very things are the indelible 
marks which must, upon proper analysis, reveal every 


fraud, for they are inconsistent with anything else. 


How well this all harmonizes. It harmonizes with 
Isaac’s transactions at Pine Blutt, Memphis and, as we 
shall see, in Fort Smith. It harmonizes with the simulta- 
neous advent of the two defendants in St. Louis; it har- 
monizes with the suppressio veri of M.S. and the falsehoods 
and the bribing of Heury Nathan (presently to be fully 
noted); it harmonizes with ordinary experience, and with 
what follows. That is the reason it was found profitable 
on the part of M.S. Cohn to come to St. Louis, and in the 
light of this, M.S. had reasons for coming to St. Louis 
permanently in 1877, and had further motives for prevari- 
cating about it at first. There is no other rational hypo- 


thesis, that we can discover. (48.) 


M. S. Cohn knew of the bankruptcy, knew of Isaac 
Cohn’s rank perjury therein, when he swore he had turned 
over everything to his creditors. Did he ever make objec- 
tion? Did he ever raise his voice to show that Isaac had 


not sworn truly? He did not. Yet Isaac said in’ his 


(48.) Here we refer the court to the judge’s remarks in re Bredin vs. 
Bredin, 3 Barr., Penn., p. 81 et seg. There C. J. Gibson called attention to 
the acts of John Bredin being the mere effects of chance (and the acts were 
only two or three, not numerous as here), and he remarks that possibly they 
were, but barely so. Everything happens just us one would expect it ac- 
cording toa given plan or arrangement, and as the parties would have it. 
And he says: “Thus, it is seen that the character assigned to John was 
the very one in which he appeared, and that he went through the part at 
the very time necessary to give the piece success..’ And it will be found 
there that outside of the time John Bredin appeared in the transaction, 
there was nothing to connect him with a combination or fraud. 
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schedule he owed M.S. And this was at the very time 
when M. 8. Cohn and Isaac were purchasing goods for a 
Fort Smith store, and were taking steps looking to its es- 
tablishment. | 


In June, 1877, on the twenty-eighth of that month, Isaac 
Cohn having gone there to establish the business, he went 
before Stephen Wheeler, commissioner (49), and made oath 


to a petition for discharge. M. 8. Cohn, as a creditor, 


,would be notified of this application. Yet he made no objec- 


tion to the oath therein taken. He had obvious reasons 
for not doing so; they have already appeared and will 
further appear. ‘The ame reasons have led M. 8. Cohn to 
deny that. he had any knowledge of Isaac’s discharge until 
1879. (50.) 


There are some other matters to be referred to in this 
connection. Lipstadt shows that Isaac Cohn roomed with 
him while he was in St. Louis. M. 8. Cohn goes there 
the next day after his arrival, on March 19, 1877. (51.) 
Why, of all places in St. Louis should he go to Lipstadt’s 
so soon after his arrival? Was it to ascertain whether 
Ieaac had arrived? Was that the place mutually agreed 
upon? In endeavoring to suppress what is suspicious, M. 
S. Cohn tries the alternative of all men who have some- 
thing to conceal. He does not recollect, when it is con- 
venient to forget. We have already made mention of his 


(49.) Ib., 57, 58. 
(50.) Jb., 70; original record, 175. 
(51.) 1b. 77. 
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convenient recollection. The reason he did not remember 
was because he felt the necessity of forgetting. He knew 
of Isaac’s bankruptcy, and what preceded the adjudica- 
tion, and he knew, according to every reasonable hypoth- 
esis, what preceded Isaac’s arrival in St. Louis. He mani- 
fests no surprise at seeing Isaac there, and everything 
pointa to the fact that the defendants met there by ar- 


rangement. 


To expect that Isaac Cohn’s name should be at the must- 
head would be too much for common sense. To proclaim 
him as the proprietor of any store would have been a 
moral suicide in the eyes of one who intended to defraud. 
They were well advised in the art of secret partnerships. 
M. S. Cohn’s name was not known in the business carried 
on by Isaac at Pine Bluff, though he had an interest. (52.) 
His brother’s name did not appear in his business at Pine 
Bluff. (53.) Brash’s name did not appear in connection 
with the Alma business. So that it was a natural sugges- 


tion to leave Isaac Cohn out. 


But Isaac, being older than M. S. (54), did not want the 
firm to appear as M.S. Cohn. He was willing that M. 8S. 
should buy, if he had charge of the business, but he was 
too careful to allow M. S.’s name to appear at Fort Smith. 
He remembered: his own action at Pine Bluff, when his 
name was at the mast-head. and profited thereby. He 


could not put up his own name, and did not want M. 8. 


(52.) J6., 65. 


(53.) J6., 66; original record, 164. 
(54.). Yb., 65; original record, 162. 
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Cuohn’s name to appear. Why else does M. S. Cohn’s 
name not appear? If M.S. Cohn had sole control of the 
matter, does any one believe that he would not have done 
just what every. one does—put his own name on the front 
of the store as owner? We only allude to these occur- 
rences, not as conclusive, but simply because they give 


more or less coloring to the case. 


Most of the matters relating to the interview between 
M. S. and Isaac, at St. Louis, were only known to them- 
selves. They had no other witness to it but themselves. 
Yet they show it by those finger marks which leave their 


impress and no man can effectually suppress—by marks of 


perjury, evasion, secretion, contradiction, suppression, 


subornation and absurdity, which, correlative to the mat- 
ters sought to be suppressed, point as indeliby thereto as 
though they had told all themselves. There is no escape 
from this. Juries would be warranted in finding, and 
have often found, on less telling evidence, persons guilty 
of crime, not because they did not explain, but because they 


could not explain. 


‘How do persons act when they wish to remember a 
transaction? They recall all the circumstances of time 
and place, especially when they have had plenty of time. 
A good memory can usually call up the salient circum- 
stances, and can tell the principal acts of the event. If 
the event is an important one, and not too long transpired, 
even the smaller details can be remembered. And when 
M.S. Cohn, who shows a good memory for the matters 


which occurred in 1872, cannot remember about matters 


| ae 
which occurred in 1877, it must be becanse he is practising 


psychological legerdemain. 


Isaac had money when the bankruptcy occurred; and 
this money could only be used availably in a business 
under cover; former modes of doing business suggested 
the cover. There could be no other reason fof secresy, 
prevarication, perjury, subornation, and the like. That 
this money went into the Fort Smith business is an irre- 
sistible inference. The very reason that this is a fact, is 
tke very reason they would deny it; and it formed one of 
the prime objects of that Fort Smith business. The modus 
operandi was all conceived in that interest. It was to be 
a business, the principal business, in which M.S. had an 
interest. It was to be conducted by Isaac Cohn, while 
Brash conducted the Newport business. He, Isaac, was to 
collect moneys, buy cotton, shipping large quantities 
thereof each season, was to receive goods, keep books, 
etc. M.S. Cohn wasto buy. We will see anon who was 
to do the paying. | 


Now we resume the discussion respecting the Newport 
and Alma business. Of the Alma business, closed out 
when Brash left for Newport in August, 1877 (55), seven 
‘hundred dollars’ worth of merchandise went to Fort 
Smith ; the balance went to Newport. In this. balance, as 
has already been noticed, Brash had the larger interest. 
(56.) In answer to an interrogatory propounded to him 


(55.) Print. Rec., 71. 
(56.) Jb. 
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(Print. Rec., 71), M. 8. Cohn tries to make it appear 
that Brash was a clerk at Newport, but his other an- 
swers refute that most emphatically. Although he 
answered that Brash had a two-thirds interest in the 
goods which went to Newport from Alma (57), he 
tries to make it appear elsewhere that Brash had no 
interest in the goods which went from Alma.  (58.) 
Brash received 40 per cent. of the profits of the 
Alma business (59), and the same amount from the 
Newport business, after expenses were paid. (60.) We 
have already seen that’ the Newport business was a 
small one, requiring only one clerk beside the manager. 
Yet M.S. Cohn would have it appear that he could with- 
draw from that business forty-five hundred dollars, within a 
short time after its establishment, being over 100 per cent. 
(61) on the amount originally invested. Fifty-one 
hundred dollars was all he received from Europe, and of 
this a portion went into the Alma business; $3500 went 
into the Newport business. (62.) It was about a year 
and a half, a dull season (63) nearly all the time, while 


Sparks and Breen show that at Fort Smith, in good sea- 


(57.) Ib. 

(58.) Print. Rec., 75; Orig. Rec., 189; compare Jb., 71; Orig. Rec., 179. 
(59.) Print. Rec., 71. 

(60.) J6., 71. 

(61.) Print. Rec., 68; Orig. Rec., 171. 

(62.) J6., Orig. Rec., 170, and /b., 74; Orig. Rec., 187. 


(63.) The Fort Smith business, it will be remembered, was started in 
June, 1877. Print. Rec., 69; Orig. Rec.. 173. At that time, and during 
the ensuing season, business was dull. (See Breen’s dep., Print. Rec., 37; 
Sam Franklin’s dep., J6., 24.) 


ooh 
sons, average profits per annum did not exceed 25 per 
cent. (64.). His answer to the interrogatory is: 


“T have drawn out above $4500 in cash, which I put 


into the Fort Smith store.”’ 


On re-cross-examination, by his own attorney, he thinks 


it proper to say, as has been seen, that Brash had an in- 
terest in that $4500. He says 20 per cent. But Brash 
had 40 per cent. of the profits. and as this was profits he 
must have had 40 per cent. of this $4500, leaving but 
$2700—for there is no pretense that Brash is interested in 
the Fort Smith business; on the contrary, it is shown he 
isnot. This $4500 is a gross exaggeration, and of that 
M. S. could have had only $2700. 


In addition to this he shows, or tries to show, that he 
sent to Fort Smith $700 worth of goods, which repre- 
sented what he had after the moneys had all come to hand 
from Europe, for the last moneys came as early as Feb- 
ruary, 1876, before the Alma business was started. (65.) 
This $700 worth of goods, the profits of the Alma busi- 
ness, and the profits of the Newport business, was all the 
capital in the wide world that M. 8. Cohn had with which 
to start that great business at Fort Smith, paying freights, 
ineurance, for fixtures, and numerous other things, besides 


buying goods. 


If Sparks and Breen are right, then even during a good 


season twenty-five per cent. is the usual average profit on 


(64.) See depositions of Sparks and Breen, Print. Rec., 36, 37. 
(65.) Jb., 68; Orig. Rec., 170. 


re 


ae 
- 


cosine pinmn 


goods. Where the stock is small, the expenses being 
larger in proportion to the stock and receipts, the profit 
would be less than where the stock is larger. And of the 
sales in the Alma business, Brash had forty per cent. (66.) 
That business was in existence just one year, and the pro- 
fits could not have been very considerable. M. 8S. Cohn 
makes a big guess and says they were not over a thousand 
dollars. (67.) And of this Brash was entitled to forty 
per cent., or four hundred dollars. Then at most six hun- 
dred dollars profit is what M. S. Cohn had from the Alma 
business, seven hundred dollars’ worth of goods, and the 
profits of two years’ business at Newport. What were 
these profits of the Newport business? The profits were 
high at fifty per cent. of $3500, the amount invested. 
(There is not a merchant in the United States that can 
make that clear on his capital in two years; yet let us say 
that is the amount.) This would make $1750. Forty per 
cent. of $1750 deducted for Brash, would leave the profit 
coming to M.S. Cohn $1050. So that outside of the $700 
of stock coming from Alma, M. 8. Cohn had not ex- 
ceeding $600 representing the profit of the Alma business 
and $1050 representing the profits of the Newport buai- 
ness. It is more probable, considering the size of the 
Newport business to-day, that he has not drawn out a cent 
from it, outside of a living for himself and family. The 
above calculation is upon the basis of 50 per cent. clear in 


one year of the Alma business, an obvious, palpable, ridic- 


(66). Print. Rec., 75; Orig. Rec., 189, 
(67). 16; Orig. Rec., 190. 
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ulous exaggeration, which, if true, would lead to this: 
that in a short time a man would be fabulously wealthy. 
Here then, at most, was $1650 in cash, and $700 in goods 
to start the Fort Smith business with, and this upon the 
theory that M.S. Cohn, during his existence at Newport, 
did ae well as Sparks and Breen did. He does not show 
any of those lucky events which enabled him to increase 
his Jones Landing capital enormously, us he says he did, 
in the time of the Newport and Alma stores. He had no 
family then, bis expenses were very small; he made them 
smaller by keeping house for himself at Jones Landing. 
So he ran a farm in connection with his business, and made 


large money on his cotton. 


Let it be remembered, too, that here as elsewhere, M. S. 
Cohn is continually prevaricating. At one time all this 
$4500 put in the Fort Smith business, is his; at another 
time Brash has, to use his own language, “‘say 20 per cent.” 
interest in this. (68). Elsewhere he says Brash has 40 
per cent. of the Newport protits. At another time he 
states that Brash had an interest to the amount of $800 in 
the goods which went to Newport from Alma, and in an- 
other place he absolutely contradicts this. It is obvious 
when the matter is read aright, that when he does not see 
the force of a genuine statement, he will tell the trnth, 
but when he does, he veers around and contradicts him- 
self. To reconcile his testimony in regard to the matter 


above mentioned with what common sense teaches, and 


aceite ae 


(68.) Compare Print. Rec., 68, Orig. Rec., 171; with Jd, 75, Orig. Rec., 
190. 


i 


what Sparks and Breen swear to, and what he himself 
shows, is to adopt the position taken by us respecting the 
capital on hand when the Fort Smith business was started. 
That would be, in addition to the stock, etc., at Newport, 
$1600 in cash and $700 in goods, in two years on the cap- 
ital invested and possessed by him, over and above ex- 
penses and the profits of Brash. We undertake to say 
that more than this he did not have. If he did we would 
like to know where it came from. We would be safe in 
saying he had not so much. But it is because the defend- 
ants see the necessity of increasing the assets of M. S. 
Cohn that they exaggerate. M.S. Cohn.even exaggerates 
the Jones Landing receipts and prevaricates about them, 
but that is so far off that it does not material!y concern us 
in this inquiry. But we may concede for him more. He 
may claim the whole benefit for the two years at Newport 
with its largest amount, and still his capital will be wholly 


inadequate to explain the figures we shall now refer to. 


Isaac Cohn shows the total capital of the Fort Smith 
business furnished by M. 8S. Cohn was between $3500 and 
$3700. (69.) And Isaac did not under-estimate as we 
may be well assured. According to our calculation he at 
least overstated $1200. 


Looking over the abstract from the ledger kept at Fort 
Smith, and made an exhibit to Isaac Cohn’s deposition (38 
to 52, inc., P. R.), the court will find numerous pages of 
debits and credits, kept by Isaac, of merchandise pur- 


(69.) Print. Rec., 34; Orig. Rec., 84. 
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chased and moneys paid. These items we will refer to 
more at length further on. At present we only look at 
what this abstract shows of goods purchased up to January 
1, 1878, when the business had wot been in existence over 
ahalf year, and most of that a dull summer season, and the 
balance an indifferent winter season. (70.) The fall sea- 
son of 1878 was a disastrous one. Yet beside paying the 
large freight bills, preparing for business, and otherwise 
expending money, doing no business for some time after 
Isaac arrived at Fort Smith to mention, on the very limited 
capital the defendants show by their ledger abstract, they 


purchased in less than one-half year the sum of 


$23,308.70 
worth of goods. And up tothe first of May, 1878, pur- 


chased auction goods which are spot cash, 


$13,076.28. 


The auction houses are Heed, Clark & Faulkner, M. 
Stern & Co., Haggerty, O. J. Lewis & Co., Faulkner, Mil- 
ner & Co. The affidavits will disclose this fact. Could 
they do this on asmall capital? On $1600 or $3500? We 
say tbat is simply impossible. And of this $3500, $700 
were Alma stock, leaving $2800. They could not purchase 
thus largely and maintain themselves, in a good season, on 
so limited a capital. On a capital of $10,000, they proba- 
bly could. It is not within the range of human probability 


that any business man, on a limited capital such as M. S. 


(70.) Compare depositions of Sam Franklin and Breen. 
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Cohn could have had, could have purchased as largely as 
: the Fort Smith store did the first year, to speak notbing of 
the first half. Up to June 19, 1878, the Fort Smith busi- 
ness, according to the abstract, had purchased $35,587.15 
> worth of goods in less time than one year. Will this court 
4. believe that this could successfully be done on so limited a 
capital? Do these figures lie? And this does not include 
what M. S. Cohn says he bought from the widow. (71.) 


- In the latter part of June, 1877, Isaac Cohn came to 
Fort Smith. (72.) He then looked out fora place. Be- 
ing a stranger that must bave taken him some little time. 
Then to get the store in readiness took further time, and to ° 
receive goods took still further ttme. We have seen that 
Brash did not go to Newport till about August, 1877 (73), 
: * and that was about the time part of the Alma stock went 
to Fort Smith. This constituted a portion of the nucleus 
of the Fort Smith business. So that it was well on in 
August and perhaps September, 1877, before the Fort 
‘Smith business was opened. Now looking at the ab- 
stract from the ledger, kept by Isaac Cohn, what is 
seen’? Long before this we find goods to have been 
purchased, as early as April, 1877, and many goods 
were purchased prior to June, 1877, not including 


the Alma or the widow's stock. So that as early as April 


the Fort Smith business was contemplated. ~ On the first 


(71.) See M. 8S. Cohn’s St. Louis deposition. Print. Rec., 74; Orig. 
Rec., 188. 


(72.) Ibid. Print. Rec., 69; Orig. Rec., 174. 
(73.) Print. Rec., 71. 
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page of the abstract there are items of merchandise pur- 
chased on April 24, 25, 26, and 30, 1877, and many 
through May and June, showing that at the time Isaac 
Cohn filed his schedales in bankruptcy, goods were being 
purchased for the Fort Smith businees, for these were pre- 
pared about April 20, 1877. Could anything be more per- 
suasive? On the credit side of the abstract, still worse 
things appear. Thus, on page 1, an item appears of a 
freight bill paid on July 1, 1877, and on July 2, 3, and so 
on, during the months of July and August, remit- 
tances appear to have been made. That was long before 
moneys were realized or received from the Fort Smith 
business. Looked at through the medium of ordinary 
experience, the new business started at Fort Smith, 
which did not receive the Alma stock until about 
August, 1877, and which could not have been in working 
order until sometime in August (in fact, in the dull season, 
when merchants long established ordinarily barely make 
expenses), could not have realized or remitted until late in 
September, 1877, or October, at best, not considering the 
fact that the fall and winter was attended with disaster 
agriculturally and commercially. Now, from July 2, 1877, 
to September 15, 1877, beside freight, rents, insurance and 
other expenses, thirty-six drafts appear to have been sent 
off by Isaac Cohn, according to the account kept by him, 
and are entitled “draft cash” or “drafts to St. Louis.” 
They aggregate $4586.85, and together with the amounts 
paid for freights, and so forth, would about reach the amount 
which Isaac saved, if you please. After that date when- 


ever drafts are sent or remittances are made, they are 


= 


“drafts to M. S. Cohn,” “drafts to M.S. C.,” or to parties 
and business houses with whom the Fort Smith house was 
dealing, and then sent to M.S.or M.S.C. (74) 


(In the latter case, reference being had to the book, it 
will be found the “to M.S.,” or “to M.S. C.” (74), was an 
interpolation, an afterthought. Isaac Cohn doubtless saw 
that these entries might be injurious to the defendants, so 
he interpolated, and stopped making those remittances in 
that form, in February, 1880, about the time depositions 
in St. Louis were notified to be taken, and a comparative- 


ly short time before his own were taken.) 


It was the scheme to add Isaac Cohn’s capital after the 
business was inaugurated. That is the explanation, and 
to the end that the matter might be fully covered up, Isaac 
was to remit in small installments. How uniform these 
installments, are—just as though stereotyped. See how 
they are distinguished by the entries. And most of all, 
see that they were made when the Fort Smith business 
could not have been yielding anything. Why should the 
entries after September 15, 1877, have been different. 
There must have been some object in view. There is the 
barest probability that it was chance (as Gibson, C. J., 
said), but it fits so harmoniously with other facts and cir- 


cumstances in the chain of events, as to leave the mind 


(74.) Isaac Cohn’s deposition, Exhibit “A.” Right-hand column. 
Print. Ree., 38 to 52 inc. Tsaac Cohn has it (erroneously) in the reverse 
order. Print. Rec., 34. | 

From July 12, 1877, to September 15, 1877, thirty-six drafts appear en- 


tered as “drafts to St. Louis.” 
From September 15, 1877, to June 15, 1880, one hundred and ninety drafts 
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do not attempt to explain the same; and upon them lies the 


skeptical as to its being chance, especially as the defendants 


appear entered as “drafts to M. S. Cohn, drafts to M.S. C., [direct] or from 


parties named to M. S.C.” 


IN DIRECT. 

August 30, 1878, shows draft. J. S. Goss to Senter Bros., to M.S. C. $200 00 
January 15, 1879, shows draft on I. M. Wiener & Co. (Cohn’scotton 

house), to pay Hill, Fontaine & Co..........26: (obedience 73 31 
July 31, 1879, shows cash draft to J. Mevberg & Co., to M.S.C.... 50 00 
July 18, 1879, shows cash to M.S. C. and G. C. & Bro............ 222.79 
September 26, 1879, shows Dunham Mfg. Co., to M.S. C.......... 47 15 
September 2, 1879, shows N. Goldsmith & Co............. jakeaes 300 00 
December 2, 1879, shows cash draft to Hamilton, Brown & Co., to 

MBL bec cect es cose eves tnebacaseunerses vaeweuss ..--- 100 00 
December 8, 1879, shows cash draft to Chase & Cabot, to M.S. C.. 655 44 
December 6, 1879, shows cash to M.S., Riee, Stix & Co.......... 25 00 
December 12, 1879, shows N. Goldsmith & Co., to M. S. C........ 256 25 
December 16, 1879, shows N. Goldsmith & Co., to M. S. C........ 225 37 
January 8, 1880, shows draft to Ignatz & Spitzer, to M.S. C...... 300 00 
January 7, 1480, shows Tatum draft to Fisher Bros.,toS. M.C.... 88 68 
January 17, 1880, shows cash by Sternberg to Adler, Goldman & Co., 

Bie eo bivcke vinde Vk odes isdeusseanasuwinkesioes 100 00 
February 7, 1880, shows Chase & Cabot, to M.S. C........ disses 50 00 
DIRECT. 

*June 21, 1877, J. Baum, discount ........ 0. ccc cc ccc cece cee ees $ 20 00 
November 20, 1877, paid dratt M. Stern & Cuo..... pecanenaes eoeee 600 00 
November 22, 1877, paid draft Chase & Cabot.......... ivcaciaees 220 00 
November 19, 1877, paid draft Lyons & Son...... eek sha Si aeiens 200 00 
November 15, 1877, discount on Chase & Cabot .................. 10 34 
December 1, 1877, Lyons & Son, cash............. nS Te ee ye 200 05 
December 4, 1877, Frank & Sons, cash............. pe eke bch oe ee 13 70 
December 5, }877, M. Lipstadt & Bro., cash............... ccc cece 100 00 
December 8, 1877, discounts Cleyberg & Einstein acct...... viesee: ae 
January 19, 1878, B. Loewenstein & Bro., draft................. . 182 95 
March 16, 1878, Mever Bros............ee.e00. Leite Gig katie odwa 50 00 
December 5, 1878, Peppenheimer, draft. . cccccccccccsccccccss 100 00 
December 16, same, draft ..... Speke UWhs beable as bee ‘eenkaaect 250 00 
November 1, 1879, I. M. Wiener & Co., draft... Hitepeinas wee. 70 00 
November 1, 1879, same, draft.........scscsceesececeess oer . 24 00 


*No purchase is entered on said exhibit, save one of July 2, 1877 (being 


eleven days after this discount is allowed). 
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explanation. This 1s not a conclusive circumstance, but it 
is certainly a fact that has fitness, coming where and as 


it does. 


In his answer to the 117th interrogatory propounded to 
him in St. Louis (75), M. S. Cohn states, that the reason no 


account of moneys paid out is kept at Fort Smith or New- 


port, is that the parties 1n charge there have nothing to do 
with the indebtedness, and “it is not their business to 
know.” It having been previously affirmed by him that no 


account of the moneys so paid was kept at those places. 


As we were not pursuing the Newport business we did 
not go into special inquiry about it, especially as the case 
had already proved sufficiently expensive. But that this 
statement is false, even respecting that business, admite of 
no doubt; for, as already seen, according to his own state- 
ment, Brash was largely interested in the business, had 
capital therein, and to say under those circumstances that 
Brash had no business to know and did not know the 
moneys paid out, is simply a barefaced falsehood. Brash 
would have had to submit the moneys received from the 
Newport business, and would be very careful to know how 
and why he .was remitting, and that the proper amount 
was properly paid out and credited. That is the way, and 
the only way, his share of the profits could be, or ever is 
ascertained. But this statement of M.S. Cohn agrees with 
his attempt to make it appear in one place that Brash had 


no interest in the Alma goods. 


(75.) Print. Rec., 72. 
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The untruth of this statement is made further manifest, 
as are all the statements of M. S. Cohn, when he tries to 
make it appear that he paid the bills, and alone kept the 
account thereof. For running down the abstract kept by 
Isaac Cohn, of which a partial extract appears in a note, a 


ante, it will be found that until Isaac Cohn’s attention was . 


ene ad 


attracted to the danger, in February, 1880, Isaac Cohn 
made remittances, sometimes to creditors direct, and some- 
times to them care of M.S. C. (unless the latter is a 
mere subsequent interpolation, which is most probable.) 
The abstract shows that not only Isaac kept an account 


of merchandise purchased, but also of remittances to credi- 
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tors, up to the time, and some little time after this suit was 
instituted. He also kept an account of diseounts as early | 
as July 2, 1877. After February, 1880, ‘the cotton account ; 
forms the means of payment. Isaac Cohn saw the danger, 


and thus sought to ward off suspicion. 


Whatever was done was known to Isaac Cohn fully as : 


well as to M. S. Cohn. Receipts and remittances were q 
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alike known to both. And the fact that this is attempted 
to be suppressed, goes to show again that the fact itself 


was regarded as damaging. 


Reference being again made to the abstract, it will be 


found that April items appear among May items, May 
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items among June items, and so on. Showing that the 


keeping of this account was not regular. 


Isaac, in his answer to the twenty-ninth interrogatory 


propounded to bim, shows that he had one clerk at $59 


per month. One clerk received at first $60 a month, or 
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$720 per year, which was increased to $800 per year the 
‘second year, antl $900 per year the third year. Another 


‘one received $60 per month, another one $25, besides sev- 


weer ey 


eral other clerks. The porter received at first $20, which ° 


+ 


was subsequently increased to $25 per month. (76.) 


s 
r~ 


The business increased during the two and one-half 
years Isaac Cohn hired the clerks and paid the salaries. 
He, as business increased, raised the salaries of some of 
the clerks from year to year. Also, he raised the porter’s 


salary. 


. Now, the defendants say Isaac Cohn not only managed 
i that Fort Smith business, attending to its manifold details, 
| selling goods, buying cotton, collecting, hiring and paying 
clerks, paying rent and all that, but kept the books beside, 
which would be attended with increasing difficulty. He 
74 did all this so successfully that the business prospered as 
well as any business at Fort Smith. Which was saying 
all that could or was required to be said. In fact M.S. 
.Cohn, in a moment of forgetfulness, thinking it would dono 
harm, shows his consciousness of Isaac’s ability, for he 
says he, Isaac, does “the work of three men.” (77.) Yet 


Isaac, during all this period, asked for no increase of 


salary! How magnanimous it was to sacrifice his own 


interest in this way when, if the defendant’s showing be 


at EIT tab 


true, he was capable of making 100 per cent. per annum 
on capital invested, and had no reason not to go in busi- 


ness for himself. How very considerate it was for Isaac 
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(76.5) Printed record, 35. 
(77.) 1b, 71; original record, 179. 
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Cohn to thus sacrifice years for his dear second, cousin , 
“M. §.,” (whom, as M. S. Cohn at one time tries to make 
us believe, he was at enmity with but a short time before). 
And how little this accords with what they say about 
Isaac drawing out his salary regularly. (78.) And all this 


} : | when Brash, at Newport, who was vastly inferior to Isaac, 7, 


<o. 


(79) (M. S. says, “there is no comparison between Brash 


and Isaac Cohn, as Isaac Cohn is a thorough business 
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7 | man,”) was receiving 40 per cent. of the profits, which, if 
| we are to believe M. S., would, even at Newport, 
a - largely exceed Isaac’s salary ; and when his brother at In- 
{ dian Bay receives the same profit (80), and Brash received 
the same at Alma. Indeed, this is all so very kind of Isaac 
Cohn (especially not to ask for the increase of salary), that it 
deserves to be commented upon. There is something so 
unique and eminently suspicious about this phase of Isaac 


Cohn’s character that one is apt, if it were true, to set him 


down as a simpleton. 


But he isnosimpleton. M.S. Cohn tells us so in almost 


so many words when he thinks it willdo no harm. And 
| Isaac tells us so -by those acts and transactions of 
: his which stamp him as a master in the arts of trickery, 
bargaining and manipulating. He receives as much 
as Brash of the profits, and more; is fully as much ! 1 . 
interested as M.S. Cohn. That accounts for Isaac Cohn’s | 


zeal; that accounts for the business at Fort Smith. and all 


(78.) Ib. 
(79.) 76., 117; original record, 289. 
(80.) 


Printed record, 117. 
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the irregularities we note; it accounts for the falsehoods 
of M.S. Cohn. and Isaac Cohn; it accounts for Isaac’s 
having control at Fort Smith ; it accounts for there being 
no name in front of the building; it accounts for M. 8. 
Cohn’s rare visits to Fort Smith; it stands in accord with 
‘the increase of salary of clerks, and no other explanation 
does. If he has a share in that business his means are in 
it. There is no other place on earth for them to be. 
Washer and Bloom believe it; M.S. Cohn and Isaac Cohn 
by their acts unequivocally tell it; that explains the whole 
scheme of the Fort Smith business, the perjury actending 
the schedule, the mysterious entries there, the falsehoods 
of M. S., the suborning of Nathan. And, finally Isaac tells 
it to Washer. Washer says so. (81.) (Isaac nor M. S. do not 
contradict him.) The money, which the defendants now 
disclose Isaac had just before going to St. Louis, and re- 
ceived secretly under cover, is thus accounted for; the let- 
ters of Isaac Cohn to get Washer to tell falsehoods are 
thus accounted for; the silence of the defendants against 
statements of Washer is thus more convincing, and the 


statements of Bloom are brought into bolder relief. 


Will thie court say that this strong chain of events 
was accidental ; that we have not, through the haze of in- 
direction we were compelled to travel, created by the de- 


fendants, probably, if not demonstratively, made our case ? 


There are some things still to be referred to. The swift 


witness, Harrington, tries to give an explanation of the 


(81.) Printed record, 58, 59, 60. 
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increase at Fort Smith. While it is not very important, 
we will still refer to it, to show how he has magnified. 
He would have us believe that auction goods in a regular 
business pay tremendously, which would show why the 
Fort Snith business increased in size rapidly. But that 
would not fulfill the requirements of defendants. Both 
Sparks and Breen show that this profit is exaggerated, 
and they handled job lots and auction goods. The average 


profit on capital was not over 25 per éent. per annum. 


The abstract already referred to, compared with Har- 
rington’s statement of the names of the auction houses 
from whom goods were received, shows that during the 
latter year or year and a half of the Fort Smith business, 
few auction goods were purchased. Now, if they were so 
profitable, it is reasonable to. suppose that when the busi- 
ness was larger and more able to pay, more instead of 
fewer goods would be bought. The defendants cannot 
thus attempt to make their explanation. To assume as 
they would have us do is to assume that men will volun- 
tarily, without any corresponding benefit, give up larger 
profits. No business man ever does that we know, and it 
is not too much to say that the defendants never did. It is 
experience that auction goods are mainly good for filling 
in occasionally. Sometimes they pay and sometimes they 
do not pay. Upon the whole it is a subject of some doubt 
whether in the average they pay as well as goods bought 
regularly, because they usually consist of remnants of 
stocks and broken assortments. This accords with what 
not only Sparks and Breen say, but also with what the 
defendants did. 
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The appellees, counsel may attempt to criticise our ex- 


: planation of the entries shown by the abstract of the re- 


mittances, and may try to explain the same by saying they 


were from the-Alma business. But that could not be true, 
for the capital of the Alma business (goods and profits) is 


fully accounted for, and more than accounted for. 


The fact of larger profits on auction goods than others . 
may then be used to explain the remittances. (82.) But, 
to say nothing of many of these remittances being made 
before the Fort Smith business was opened, the large 
profits on auction goods are a myth, and, in addition, they 


| will not come up to the requirements of the defendants. 


They will not account for a purchase of over $30,000 worth 
of goods, beside those already on hand, in less than a year, 


(the first two or three months of which were the dull sum- 


mer season, and the balance an indifferent fall and spring 


season), on a very limited capital. 
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: In reference to the testimony of Henry Nathan, about 
which we have already spoken, we again call attention to 
| : the fact that a draft was given by M. S. Cohn, payable to 
: Nathan’s order, without definite date (83), drawn on the 
‘commission house of I. M. Wiener & Co., to whom the 


Fort Smith business was shipping cotton. It was given 
at the time Nathen’s deposition was being taken, and 
while M. S. Cohn was at Pine Bluff. No indebtedness 
was then dne him by M. S. Cohn, and the draft is trans- 


(82.) We have not referred to their doing a wholesale business. See M. ’ 
S. Cohn’s Fort Smith deposition. Printed record, 117. 4 


(83.) See deposition of Hunn, and copy of draft. J6., 118, seg, 
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been guarded. Therefore, if sufficient care is taken in the 
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ferred to one Feis, by whom it was cashed at bank. M.S. 
Cohn admits Henry Nathan’s friendship, and Nathan shows 


that he was familiar with M. S. Gohn’s transactions. What 


Nathan swore to could be shown by other witnesses except 


a few small, unimportant matters. What other conclusion 
is there than that Henry Nathan knew something which 
had to be concealed? And what was that but somethirg 
connected with the Pine Bluff and the Fort Smith trans- 
actions? There is something dark about the Pine Bluff 
business which Henry Nathan could have told, as sure as 
it is that hé was bribed for a purpose. He never appears 
to have been at Fort Smith. At Pine Bluff the thing oc- 
curred which he knew about, and it is in some way con- 
nected with that entry to M.S. Cohn and Brash’s credit in 


Isaac’s schedules. 


Thought flows on; it does not stop with one act, but 
many acts testify to its activity. Sometimes, as in this 
case, it is the thoughts and acts of more persons than one 
which are to be considered. The thought may form a 
belief, beget a confidence, or find expression in acts, mani- 


fested by spoken or written utterances, or by the establish- 


ment of mercantile institutions. When something wrong 


is intended, those privy to it take measures to conceal it, 


if there is danger of detection; and according to their 


game and acumen will be the perfection of means adopted. 
But hide it as we may wish to, nature has so provided that 
we can discover the real tenor of the thought by looking 


carefully, however much the outward aspects may have 


ciel 


examination of witnesses, fraud cannot generally be suc- 
cessfully hidden, if the witnesses thereto are alive. The 
searching and cold process of analysis is most often a 
match for the shrewdest frauds. Supply the acts done, 
whether by word of mouth or otherwise, with the thought © 
that prompted them, and surround them with those natu- 
ral incidents by which they are inevitably accompanied 
and controlled, and thus ascertain the real facts. That is 
the way we have arrived at the real facts of thia case. A 
process which guides us in logic, in mathematics, and 


astronomy. Can any person come closer to demonstration ? 


In the light of that process we have learned to know 
that the defendants would not hesitate to falsify if it 
became profitable; that they would endeavor to get others 
to do likewise; that they would magnify, and aid each 
other in a scheme where all this would be required. We 
have learned that from and after the fire at Pine Bluff 
(God alone and these defendants and Henry Nathan know 
what happened before that), a large amount of assets was 
accumulated, which was immediately succeeded by the 
advent of both defendants in St. Louis, Missouri. We 
have seen that both defendants were energetic and even care- 
ful business men, not disposed knowingly to throw aught 
away ; that according to this they came to St. Louis for a pur- 
pose, and that this purpose had to be hid. That to hide it 
they deny things which are true, that they prevaricate, 
and that they contradict themselves; that the scheme was 
developed by the purchase‘of goods in April, May, June, 
and July, of 1877; that these were followed by the estab- 


lishment of the Fort Smith business; that simultaneously 
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‘ therewith the Alma business was closed up, Brash going to 


Newport, M. S. staying in St. Louis, and Isaac going to Fort 
Smith ; that upon no possible hypothesis could Isaac have 
gone to Fort Smith, as defendants would have us believe; 


and that the goods purchased for that business in the first 


, hine months are out of all accord with any capital M. 8. 


Cohn could lay claim to; that Isaac did have funds 
unemployed up to the time he came to St. Louis, and that 
thereafter nothing is said by either of defendants about 
them; that the schedule in bankruptcy filed by Isaac Cohn 
and the petition for Isaac’s discharge were false; that M. 
S. Cohn knew of their existence, but felt the necessity of 
denying, which assumes he knew what was behind the 
same ; that the Fort Smith business could not have been 
placed in Isaac Cohn’s hands upon the defendant’s theory; 
that there is no other explanation than that Isaac Cohn’s 


funds went into that business. This is not only proven 


by their acts of suppression, perjury, evasion (by the: 


thousand and one tricks by which the real facts are sought 
to be covered up), and sustained by the well-founded con- 
sciousness of friends and neighboring business men, and 
the belief of men who would not act from improper mo- 
tives ; it is also sustained by another circumstance exceed- 
ingly telling. While we were examining one of the de- 
fendants, their counsel instructed his witness, practically, 
to deny that there was a firm at Fort Smith, and to say 
that M.S. Cohn was the sole proprietor. It was after the 
twelith interrogatory to Isaac Cohn propounded at Fort 
Fort Smith. (84.) The counsel would doubtless say that 


(84.) Printed record, 33; original record, 83. 
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he wished to guard against an attempt on our part to con- 
stantly use the word “firm.” But surely he was not so 
stupid or ignorant as to believe that this could benefit us ; 
nor could he think we intended to avail ourselves-of any 
such contemptible quibble. The word “firm”? had been 


previously used and no objection had been made. No, it 


Was an expression prompted by fear of the truth. The 


same conclusion is sustained by Lsaac Cohn’s declarations to 
Washer, which neither of the defendants dare deny. The 
funds remitted before the business began at Fort Smith ; 
the anxious endeavors on the part of M. S. Cohn, Isaac, 
and Harrington, to make the assets of M. 8. Cohn large: 
the attempt to lessen the assets of Brash; to keep from 
sight the real period of locating at St. Louis; the inconsist- 
encies respecting what was done at St. Louis, between 
Isaac and M. 8. Cohn; the falsehoods about the bank- 
ruptcy ; the disposition of funds from Fort Smith; the 


‘absurdity of the defendants position as to the mode in 


which Isaac Cohn went to Fort Smith and continued to 
work there ; the fact that they now do not attempt to deny 
that Isaac saved funds, but by witnesses in Memphis seek 


to make the same small; all confirm the facts we state. 


Upon a less conclusive induction science has been safely 
builded, and nations are successfully governed, and men 


succeed in business. 


Take a reductio ad absurdum, and you take the defend- 
ants’ position; you land yourself thereby in contradiction, 
evasion, suppression, falsehood, subornation and perjury. 


They onght to, and would if they dared, explain what 
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had no assets in bankruptcy, and M.S. Cohn was an ac- 
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became of the money Isaac undoubtedly had, hut they 


dared not; they dared not for the same reason that for two 
and a half years they had done acts which could not see 
the light. Isaac Cohn had sworn falsely when he said he 


x 
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complice in the crime. 


The counsel on both sides of this case well knew, must ki 
have known, that the principal persons, through whom { 
daylight could be shed on the substantial matters of the 
case, were the defendants themselves. The defendants’ 
counsel had all the advantage, and when he instructed his 
client, then being examined by us, there must have been | 


some strong motive prompting him. 


Read in the light of the principles declared in the text 


books, and the. decisions hereafter cited, Isaac Cohn’s 


means, aggregating five thousand dollars, are in the busi- 
ness at Fort Smith; they are means which, with the in- 4 
crease, he has wilfully kept from his assignee and the 
creditors, which the complainant is entitled to recover. (85.) 
In any event, the fund kept back by him was $3,200, plus 


the goods saved and some collections he made himeelf. (86.) 
He does not deny this. This would aggregate $3,000 to 
$2,500, mingled with the fund of the Fort Smith store, 
not counting what Isaac Cohn may have made in St. 


Louis, while there prior to bankruptcy. (87.) 


(85.) See transcript showing the appointment of Kramer. Printed 
record, 1. 


(86,) See Washer’s deposition. J6., 58 seg. i 


(87.) A number of affidavits, introduced by defendants, were alluwed 
io go in proof ( Print. Rec., 81 to 98 inc.); they are the affidavits of business 


ERRORS. 


1. The six grounds set out in complainant’s petition 
for a re-hearing, state substantially that when the court 
below decreed Isaac Cohn to have withheld five thousand 
dollars of assets from the assignee, and dismissed the bill 
as to M. 8S. Cohn, it separated what was in reason insepa- 
rable, and failed to give effect to well established doctrines’ 
relating to the statements of co-conapirators. It also 
ignored a salutary principle which, under the circumstan- 
ces disclosed by the testimony, put the onus of explanation 
on M. S. Cohn, and held him bound by all that was fairly 
deducible from the whole case, wheu not satisfactorily ex- 
plained away by him. 

(A.) While some courts have not sufficiently done 80, 
this court has taken a decided stand adverse to anything 
that savors of fraud. Hence the expressions of the jucges 
of this court, upon the doctrine of possession as being evi- 


dence of fraud, has always beea the extreme one. 


men at St. Louis, to the effect that when goods were hought they were pur- 
chased in the nameof M.S. Cohn. But where the money came from which 
paid for the goods it is admitted the affiantsdo not know (See Agreement, 
Print. Rec, 81, 82.) The other testimony introduced by defendants, un- 
commented upon, we submit is not material. 
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Hamilton v. Russell, 1 Cr., 309. 
Moore v. Ringgold, 3 Cr. C. C., 434. 
Hamilton v. Franklin, 4 1b., 729. 
Meeker v. Wilson, 1 Gall., 419, 423. 


A review of the cases where fraud was charged, will 
also show that the most liberal position has been taken 
for its suppression. Thus in Lukins v. Aird, 6 Wall., 78, 
this court reversed Ringo, J., sitting as judge at Fort 
Smith, holding against him that it was fraud, although 
there the evidence seemed meager to the judge below to 
sustain such a position—a judge quite strong in the sup- 
pression of fraud. As early as United States v. Armistead, 
15 Peters, p. 618, it was held that fraud would vitiate a 
treaty. In this manner is indicated what positiun a rea. 
sonable mind should take of evidence such as exists in 


this case. See infra. 


When we asked the lower court to decide against the 
defendants, we went no further than this court has re- 


peatedly gone. 
See— 
Clements v. Moore, 6 Wall., 299.- 
Kempner v. Churchill, 8 Wall., 862. 
Rea v. Missouri, 17 Wall., 532. 
Humes v. Scruggs, 94 U. Ss. 23. 
Martin v. Smith, 1 Dill., 85. 
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(B.) Inre Gardner v. Preston, 2 Day., 205; 2 Am. Dee., 
91, 93, the court say: 


“ Direct evidence, for the most part, is neither to be re- 
quired nor expected ; and this remark is of peculiar im- 
portance, in reference to the proof of fraud. ‘The nature 


of the thing itself, which is generally carried on in a 


secret and clandestine manner, does not admit of positive 


evidence; and, therefore, if no proof but that of actual | 
fraud were allowed in such cases, much mischief and vil- 
lainy would ensue and pass with impunity. Circumstan- 
tial evidence is all that can be expected, and, indeed, all that 
is necessary to substantiate such a charge.’ Nor is it req- 
uisite that the circumstantial evidence should have a direct 
relation to the immediate subject of inquiry; mach less, 
that the inference drawn from the circumstances proved should 
be absolutely certain and necessary. It is sufficient if the 
evidence be such as to produce a fair and reasonable pre- 
sumption ofthe facts in issue; and if it has that tendency 


it ought to be received.” 


See— 


Rogers v. Hall, 4 Watts, 361. 


Fraud is a thing hard to seize upon; its aspects are mul- 
tiform. Sometimes it covers a period - of many years; 
sometimes the fraud is carried on under the protecting 
cover of a father, or a wife, or a son, or a brother or 
brother-in-law, a cousin, and so on. Sometimes the trans- 
actions are so covered up that it. requires considerable 
analysis to get at the bottom of the true state of facts. 


Sometimes a fact here and there absolutely suspicious and 
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inconsistent with any theory of honesty, startles the mind 
and sets the inquirer into a profourder examination. Some- 
times it is a slip, or a combination of unusual events more 
or less separable in time. A combination of two or more 
is generally implied, and very often a relative of some a 
kind is used as most reliable. It is rare that another name 


is not required to be used. 


Here some of all the features above stated will be found. 

Here another name was used, a combination was formed 
| under circumstances and for purposes that had principally 
fraud in view. Jf there was a combination in this case, then 


the fact of fraud follows as a logical sequence. 


Nor will we be held bound by all that the defendants 


choose to swear to. 


Am. Law Review, January, 1877, 261, seq., article — 
by Judge J. Wilder May. 


There is no positive rule to be laid down, by which can 
be measured the extent to which, in all cases, a man can 


or ought to be believed. Sometimes a man is mistaken. 
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Sometimes he is carried away by prejudice, and so dis- 
torts. Sometimes he has motives of kinship, or arising 
‘| from self-interest, prompting the statements highly colored 


i or to acts of suppressio veri. It has been truthfully said, 


and it is based in the soundest experience, that men who a 


commit, or aid in committing fraud, will swear falsely to 
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hide the fraud ; just as criminals will lie to shield them- 


selves. “No man willingly furnishes the evidence of his 


—_ | 


own turpitude.” (*) But frequently fraud is a fact 
which, as it does not lie open so that you can put your | 
finger on it, can only be proved by going into the haunts 
where it hides, in the den of its own infamy. Then, if 
we do not wish to abide by the fraud, if we wish to lift 
our voiccs against it and invoke the benign protection of 
the courts and the law, we must be compelled, by sheer 
force of circumstances beyond our choice or control, to 
put those persons to the test who have themselves com- 
mitted the fraud, to examine them as being alone able to 
throw a proper light on the real transactions—persons who 
are interested most strongly to hide the same. And this 
is not the exceptional case, as is evidenced by the fact that 
it has become so general as to draw from Congress, in the 
bankrupt act, a clause providing for the examination of 
the bankrupt and others.’ Besides which frauds of the 
worst description are generally those most deeply planned 
and most covertly carried out. So, if courts should hold 
us to all the witnesses say, if courts should say to us— 
defrauded creditors—“you must abide by this testimony,” 
not only the worst kind of fraud, in the most numerous 
class of cases, must go forth successful, but we are sub- 
jected, in most if not all the cases, to the ridiculous con- 
clusion of abiding by inconsistencies, absurdities, contra- 
dictions, obvious evas.ons, suppression and falsehood. 
That the courts have not, cannot, and never will hold; 
they will always look at the reason, and judge according | 


to reason. 


(*) Bump. Fraud. Conv. (2d ed.), 581. 
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The rule applicable where a few thousands only are at 
| stake being equivalent to cases where millions may be at 


- stake, the decision in one being the precedent in another 


case, courts hold that the inconsistencies, the falsehoods, 
the suppressio veri, of witnesses, will all be considered ; 
their interests, their motives, their acts will be weighed 
in the light of all the testimony, and that theory will be 
adopted which is consistent with truth. 


See— 


Chandler v. Attica, 22 Fed. Rep., p. 627. 


, | The statements of Isaac Cohn should have been treated, : 
' not merely as admissible, but also as evidence of the fact 
| | of. conspiracy itself. Whenthe surrounding circumstances 
seem to indicate that turpitude of some kind exists, the 


disposition of courts seems to be to allow statements of 


pres w i ; Nae Re Og FY oe rh Be es 
Shea Sailers aad Aas Oe a RES 3 


ern: ne  mstinimmiuematat si Sea” 


co-conspirators to go in to prove the fact of conspiracy, as 


| well as its purpose. 


In re Chicago, Rock Island R. R. Co. v. Collins, 56 Lil., 


212, there was no outside testimony connecting Collins 


with one Duggan, to warrant anything like a conclusion 
of combination, except presumption, yet there the court 
allowed a letter of Duggan to go in testimony. In that 


case it was claimed by the railroad company, in-an action 


against it to recover the value of a trunk and its contents 
(alleged to have belonged to the plaintiff, a passenger, and 
lost by the company), that the trunk belonged to a third 
person, who took it away from the depot without the 
knowledge of the agent of the company, and then pro- 


cured plaintiff to bring suit for its recovery. The evi- 
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dence was very meagre; in fact, only by supplying 
largely could it be regarded as sufficient to prove such 
facts. Yet it was held that there was sufficient evidence 
of a community of interest and design between plaintift 
and such third person, to allow a letter written by the 
latter to a stranger to the transaction, going to show con- 
spiracy, to go in evidence in the case as testimony against 
the plaintiff. 


In re Deakers v. Temple et al., 41 Penn. St. (6 Wright), p. 
235, the case was: 


Martin Connolly and wife had a dry goods store on 
Wylie street, in Pittsburg, for several years prior to Au- 
gust 23, 1860. On that day plaintiff alleged he purchased 
from her the entire stock of goods for $1800, secured by 
negotiable notes; that he went into possession on the 
forenoon of that day, and had continued in possession ever 
since. On the trial the plaintiff gave in evidence the fol- 
lowing paper: 

“Mr. RicwarD DEAKERS: 

“ Bought of Mary Connolly the éntire stock of dry 
goods and merchandise generally, contained in the house 
numbered 79, Wylie street, Pittsburg, together with the 
good-will of the stand, and all the store-fixtures contained 
therein, for the sum of $1800. 

‘“ PittspuRG, August 23, 1860. 

‘Received payment, 
“ Mary Conno.ty. 


‘“T hereby approve of, and agree to, the above. 
‘© MaRTIN CoNNOLLY. 


‘“« Witness present : JoHN KELLY.” 
9 
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He also gave evidence tending to prove that said paper 
was executed and delivered, and thé possession of the 
goods and store delivered to him before 1 o’clock p.m. of 
August 28, 1860; and also that he executed and delivered 
to Mary Connolly, the vendor, his three negotiable prom- 
issory notes—at six, twelve and eighteen months respec- 
tively for $600 each—the last two bearing interest. Plain- 
tiff also gave in evidence an inventory and appraisement 
of the goods, made by respectable and disinterested mer- 
chants of the city of Pittsburg, showing that the consider- 
ation ($1800) paid by Deskers to Mary Connolly was a 
fair and just price for the store. He also proved by several 
witnesses that, from the time of the sale till the present 
time, he had absolute and exclusive possession of the 


store in controversy. 


The defendants showed a large number of judgments 
and executions against Connolly, one on the 23d August 
and others on the 25th of August and later, and called 


Samuel B. Cluley, deputy sheriff, who testified that he 
called at the store on August 27, 1860, and made the levy ; 
that Martin Connolly, his wife and daughter, and others, 
were in the store. Mr. Deakers at that time was not in 
the store. That he, Cluley, told Connolly that he had two 
executions against him, and had been directed to levy on 
the store; and then proposed to prove what Martin Con- 


nolly said to the witness in reply. 


Here, it will be observed, was no evidence showing that 
Deakers knew of creditors existing, or that he was not 


amply able to pay for the notes, nor any other evidence of 
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complication, save that Connolly, wife and daughter, be- 
side others, were in the store, and Deakers was not, when 
the deputy sheriff called. In fact, Deakers had shown, or 
gave evidence showing, that he had absolute and exclusive 
possession of the store. According to the hypothesis, 
Deakers might have been there at other times, and Con- 


| nolly, wife and daughter may have been there as persons 


most cognizant with the business. If presumption could 
operate, these presumptions would have been as allowable 
according to theoretical reasoning, as the contrary pre- 
sumptions. Yet the court held (through Woodward, J., 
who delivered the opinion), as follows: 


“ The case involved a question of fraudulent transfer of 
a stock of goods. Connolly and wife, who had been in 
the possession of a store, which was carried on in the 
wife’s name, completed a sale of the goods to Deakers, 
for his promissory notes, a few hours before the execution 
of Temple & Barker came into the sheriff’s hands. When. 
the deputy sheriff called to make a levy, he found Connolly 
and wife both in the store, and with Connolly he had some 
conversation, which he was permitted to prove on the 
trial. The admission of Connolly’s declarations is the first 
error assigned, 

“They were evidence; first, because he had joined his 
wife in making the sale, and was thus one of the vendors 
still in possession, under whom Deakers claimed; and next, 


because the circumstances afforded some evidence of con- 


-eert and collusion, between Deakers and Connolly and 


wife, to defraud the creditors of the latter, and, therefore, 


the declarations of one were evidence against the other.” 
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nals. 
The declaration of Connolly was that which threw light on 


the transaction, and obviously it effectuated justice to admit it. 
What evidence there was in this case of collusion between 
Deakers, Connolly ana wife, that is not far more strongly 
presented in this case, we are at a loss to understand. Was 
there any positive,evidence of collusion ? Was there any- 
thing but presumption outside of Connolly’s declaration ? 
Was there anything else in the whole case but that kind 
of inference which man’s experience and common sense 
call up, impelling him to aid in the suppression of fraud, 
by allowing matters explanatory to go in, upon the theory 
that technical rules must be applied with that moderation 
and sense, which, at the same time that they are consonant 
to justice, give sufficient practical eftect to them, and sup- 
press fraud ? : | 
See also ; | 

Rea v. Missouri, 17 Wall., 532, 544. 

MacKinley v. McGregor, 3 Wharton, 397. 

Gibbs v. Neely, 7 Watts., 308. 

Bredin v. Bredin, 3 Barr., 81. 


Reitenbach v. Reitenbach, 1 Rawle., 362; 18 Am. 
Dec., 638, 640. 


Fhilpot v. Taylor, 15 1 ll., 309. 

Helser v. McGrath, 58 Penn. St., 458. 
Conger v. Mc Neal, 74 1b., 112; 

Place v. Minister, 65 N. Y., 89. 
Bigelow on Fraud, pp. 488, 484. 
Wharton on Evidence, § 1206. 
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The statements of Isaac Cohn should have had full eftect 
given to them for the further reason that they were made 
by a party in possession of property, as explanatory of 


such possession. 
Deakers v. Temple, supra. 


A strong ground of complaint, and one which it seems 
to us conclusively shows the decree in favor of M. 8S. Cohn 
to be erroneous, beside what has already been said, 
is this: That the court below fuiled to give us the benefit 


_of the principle, that under the circumstances disclosed by the 


testimony, M. S. Cohn should be held bound by all that is fairly 
deducible from the whole case, because not satisfactorily ex- 
plained away by him. 


If a case of suspicion is made out, calling for expla- 
nation, those should explain who alone have the power, if 


there is good faith. 
Clements v. Moore, 6 Wall., 315. 


Goshorn’s Ex’rs v. Snodgrass, 17 W. Va., 717, 767, 
769, 770. : 


Harrell v. Mitchell, 61 Ala., 271, 379. 
Wharton v. May, 5 Vesey, Jr., 49. 
Chandler v. Attica, 22 Fed. Rep., 625, 627. 
Lane v. Starkey, 18 N. W. Rep., 47, 48. 
Starin v. Kelly, 88 N. Y., 421. 


In re Gordon v. People, etc., 33 N. Y. 601, et seq., the head 
note, which indicates substantially what the court holds, 


Says : 
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‘¢ When one accused of the crime of murder is required 
to account for his whereabouts at a particular time, to 
avoid the force of criminating circumstances, his omission 
to produce euch evidence is not, in law, conclusive of the 


facts in dispute. 


The absence of an attempt to account for his whereabouts, 
when it appears to bein the power of the prisoner to do so, is 


strong presumptive evidence against him. 


In Rogers v. Hall, 4 Watts., 361, Gibson, C. J.. among 


other things, said: 


“Though in the absence of proof to the contrary the 
presumption is in favor of the fairness of a transaction, 
yet flight and an absolute general assignment are in them- 
selves circumstances demonstrative of fraud; and, though 
not conclusive, they undoubtedly impose on the assignee 
the necessity of elucidation. [le is the most cognizant of 
the transaction and best able to explain it; and why should 
the business of explanation be laid on the creditors, placed by 
him in the dark and entitled to light? The question is on 
the existence of a valuable consideration; and it would be 
against a fundamental rule of evidence to burthen them 
with the necessity of producing negative proof. The policy 
of handling these transactions with little tenderness is obvious 
and uncompromising. They are ulcers.of frequent oceurrence 
in practice, which require to be thoroughly probed, and, if neces- 
sary, laid open to the bone ; and on him be the consequences 


who withholds the means of doing so.” 
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See further: 
Seitz v. Mitchell, 94 UO. S., pp. 583, 584. 
Thompson v. Loenig, 14 N. W. Rep., 168. 
Fisher v. Shelver, 53 Wis., 498, 501. 


C.. On the subject of intermixture the authorities are 


substantially clear. 


“Tf a man wilfully and wrongfully mixes his own goods 


with those of another owner, so as to render them indis- 


tinguishable, he will not be entitled to his proportion, or 


any part, of the property.” 
The Idaho, 93 U. S., pp. 585, 586. 
@ Kent, 364. 
Bigelow on Fraud, p. 197. 


The doctrine, with regard to property acquired by 
fraudulent conveyance, is fully stated in re Robinson v. 
Holt, 39 N. H., 561, et seq. We quote therefrom: 


“By the statute of 13 Elizabeth, chapter 5, made per- 
petual by 29 Elizabeth, chapter 5, and adopted as a part 
of the common law of this State, all conveyances made 
to delay, hinder or defraud creditors are fraudulent and 


void as to those creditors. 


‘“ He who purchases or takes « mortgage of property, 
with knowledge of a fraudulent design of the vendor or 
mortgagor, thereby to defeat or delay his creditors, is in 
law charged with a participation in the fraud, although he 
may pay a full consideration and take immediate pos- 


session. The transaction is mala fide, and the conveyance 
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or mortgage to him is utterly void and of no effect as to 


creditors. 


“The doctrine of the confusion of goods has been often 
discussed, and may be considered as clearly and distinctly 
settled. If the goods of several intermingled can be 


easily distinguished and separated, nu change of property 


takes place, and each party may lay claim to his own. If } 


the goods are of the same nature and value, although not ; 


capable of an actual separation by identifying each par- 


ticular, if the portion of each owner is known, and a di-. 


vision can be made of each proportionate value, asinthe 4 
case of the mixture of corn, coffee, tea, wine, or other arti- 
cles of the same kind or quality, then each may claim his 
aliquot part; but if the mixture is indistinguishable, be- 


cause a new ingredient is formed, not capable of a just 


| appreciation and division according to the original rights a8. 
of each, or if the articles mixed are of different values or : 


quantities, and the original values or quantities cannot be 
determined, the party who occasions, or through whose 


fault or neglect occurs the wrongful mixture, must bear 


the whole loss.” 


This is more favorably stated for defendants than the 
cases warranted, though it is possibly less accurate than 


the principles of law enunciated by all the cases warrant. 


See upon the same subject— ‘ 
Willard v. Rice, 11 Met. (Mass.), 493. 
8 Pick (Mass.), 443. 
Beach v. Schmaltz, 20 Ill., 185. 
Taylor v. Jones, 42 N. H., 25. r 
Story Eq. Jur., Sec. 623. : 


ills. 


The doctrine is applicable in attachments, but the law 


is not stated with aecuracy by Drake. See Drake, Sec. 199. 


As going to show that the New Hampshire case above 
quoted from does not state the doctrine exactly, see Beach 
v. Schmaltz, supra, where the property confused consisted 
of lumber. In some of the cases the forfeiture was ex- 
tensive. But principle cannot be judged by the amount 


at stake. 


Now we urge the whole doctrine of confusion against 
them. -They have no right to complain thereat; it is 


their own creating.. They have sown, sq should they 


reap. Nor can they urge the doctrine of partnership, for 


they disclaim that. 


But if the court should be reluctant to visit the defend- 
ant with that consequence, we are disposed to defer to the 
court’s judgment, contenting ourselves with the amount 
the court will find us to have been defrauded out of with 
the profits of 25 per cent. thereon, from October, 1877, as 


is allowed in cases of trust. 


Perry.on Trusts, Sec. 471. 
See also— 
Story Eq. Jur., Sec. 465. 


This would entitle us to $5000, and 25 per cent. per 
annum thereon from, say October 1, 1877. 


This would practically relieve the defendant, M. §. 
Cohn, of any punishment for his participation in the 
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fraud; he would thereby only be held to account, with 
Isaac Cohn, for what Isaac ‘Cohn has fraudulently with- 
held. 


The defendants are constructive trustees for our benefit. 


Perry on Trusts, Secs. 166, 212. 
The same remedies prevail against constructive trustees 
as other trustees. | 
Thid. 
(D.) No point was made below on the question of lim- 
itation. The issue was not made in the pleadings, though, 
out of abundance of caution, some testimony was taken 


by complainant regarding same. (*) 


The fraud was not fully consummated prior to Septem- 
ber, 1877, and certainly was not then open to discovery. 
The bill was filed August term, 1879, of the District Court 
at Fort Smith. (Print. Rec., 2.) It was not discovered 


until within two or three months of filing the bill. (See 


the depositions referred to.) Kramer was not appointed 
until September 13, 1879. (Print. Rec., 1.) In this case 
the creditors lived at a considerable distance from Fort 
Smith. And great care was taken to cover up the fraud, 
and to make it dangerous to proceed upon mere suspicion. 
As soon as apparently safe ground was found the suit was 
instituted. We are not obliged to bring a bill, involving 
large expense upon suspicion or slight grounds, nor until 


there is a reasonable prospect of succeeding. 


(*) See depositions of M.A.Cohn and Frederick Kramer. Print. Rec., 61. 
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See— 

Clark v. Clark, 17 How., 315. 

Bailey v. Glover, 21 Wall., 342. 

Martin v. Smith, 1 Dill., 88. 

Carr v. Hilton, 1 Curt., 230; 

Pritchard v. Chandler, 2 1b., 488. 

Shannon v. White, 6 Rich. (S. C.) Ey., 96. 
See also— 

Lathrop v. Drake, 80 Legal Int., 141. 

Stevens v Houser, 39 N. Y., 302. a 

Sedgwick v. Casey, 4 B. R, 161. 

Smith v. Crawford, 9 B. R., 30. 

Bump on Bankruptcy (8th ed.), 543. 


2. We also complain that, after dismissing the bjll as to 
M.S. Cohn, the court below completely frustrated a bona 
Jide and just effort to circunivent fraud, by also dismissing 
the bill as to Isaac Cohn, upon his petition for re-hearing, 
because it had no jurisdiction. 

(A.) The lower court had no doubt of its jurisdiction 
to entertain the bill in the first instance; nor does that 


seem to be open to doubt. 
Lathrop v. Drake, 91 U. 8, 16. 
Bump. Bankruptcy (8th ed.), 214, seq. 


(B.) The question is whether, having dismissed the bill 
as to M. 8. Cohn, the court below atill had a right to 


retain jurisdiction, and to render a decree against Isaac 
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Cohn. This is a vital question to complainant and the 


bankrupt’s creditors. For if the bill is dismissed, (a) a° 


resort must then be had to law by an action analagous to 
an action on the case; and as a trustee relationship car- 
ries no greater remedies by action at law, than any other 


action in case or assumpsit, the same limitation would 


seem to run in favor of the bankrupt as would exist 


with regard to any other person, and thereby the doctrine in 
equity regarding limitation declared in Clark v. Clark 
(17 How., 315), would be rendered wholly unavailing. 
(b.) The bankrupt has been put upon notice of what is 
required, and it.will, in the light of ordinary experience, 


be impracticable to prove the same case against him again. 


This is not one of those cases where a complainant, 
because he has failed to secure a portion of the relief 
prayed, should have his bill dismissed ; for originally here 
was a cause of equitable cognizance, and the relief prayed 


against either defendant was of such a nature as that 


courts of equity had concurrent jurisdiction over it with 


courts of law; fraud being alleged, and the fraud being of a 
secret nature, and an account and trust relationship being 
involved, there was every reason for a court of equity, 
having obtained jurisdiction, to give all relief that was 
appropriate in the case. Not merely because the process 
of a law court was inadequate to give proper effect to the 
doctrine of limitation properly applicable in such cases 
(as declared in Clark v. Clark, supra), but likewise for the 
reasons last above stated the court below should never 


have dismissed the bill as to Isaac Cohn. 


—3— 
The ultimate relief given in County of Mobile v. Kimball, 
102 U. S., 691, 705, was purely legal. 
And; sce: | 
Versalius v. Versalius, 9 Blatchf., 189. 
Foster v. Swasey,2 Wood & M., 217, 221. 
Bean v. Smith, 2 Mason, 252, 267. 
Hamilton v. Cummings, 1 John. Ch., 517, 619, seq. 
People v. Chicago, 53 Ill., 424, 428. 


It seems to be held in Federal Courts at least that courts 
of equity have a clear concurrent jurisdiction with courts 
of law in cases of fraud, without regard to the adequacy of 


the remedy at law. 


See— 
Jones v. Bolles, 9 Wall., 364, 369. 


Wood v. Mann, 1 Sumner, 504, 506. 


Even if legislation has made modes of relief at law 
more effectual than formerly, the original equity jurisdic- 


tion remains, except when expressly taken away. 


See illustrations— 


Versalius v. Versalius, 9 Blatchf., 189. 
Cannon v. McNab, 48 Ala., 99. 


Millsaps v. Pfeiffer, 44 Miss., 805. 

Babcock v. McCamont, 53 Lll., 214. 

Hardeman v. Battersley, 53 Ga., 36. 
Dobyns v. McGovern, 15 Mo., 662, 668. 
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pleas Shan 


Mitchell v. Otey, 23 Miss., 286, 240. 
Case v. Fishback, IO B. Monr., 40, 41. 
King v. Payan, 18 Ark., 583, 587, 588. 
Jones v. Jones, 28 Id., 19. 
And where it appears that if the bill be dismissed the 


remedy of complainant at law would prove abortive or 


barred by limitation, the bill ought not to be dismissed. 
Hardeman v. Battersley, 53 Ga., 36, 38. 


Did not defendants waive the question of jurisdiction 


by proceeding to a hearing? 


See— 
Mays v. Taylor, 7 Ga., 238, 2Ly. 
We submit that if our bill be dismissed as asked by de- 


fendants, a premium will thereby be given to a bold and 
dangerous species of fraud. ; 
Respectfully submitted, 
MORRIS M. COHN, 
Of Counsel. 
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Mitchell v. Otey, 23 Miss., 286, 240. 
Case +. Fishback, 10 B. Monr., 40, 41. 
King v. Payan, 18 Ark., 583, 587, 588. 
Jones v. Jones, 2s Ld., 19. 

And where it appears that if the bill be dismissed the 
remedy of complainant at law would prove abortive or 
barred by limitation, the bill ought not to be dismissed. 

Hardeman v. Battersley, 50 Gia., 36, 8s. 

Did not defendants waive the question of jurisdiction 
by proceeding to a hearing? 

see— 

Mays v. Taylor, 7 Ga., 238, 244. 

We submit that if our bill be dismissed as asked by de- 
fendants, a premium will thereby be given to a bold and 
dangerous species of fraud. 

Respectfully submitted, 
MORRIS M. COHN, 
Of Counsel, 


The Supreme Court of the Auited States. 
| 


— 


FREDERICK KRAMER, AS ASSIGNEE, ETC.,~* 


ISAAC COHN AND M. 8. COHN. 


BRIEF FOR APPELLANT IN REPLY TO APPELLEES BRIEP. 


MORRIS M. COHN. 
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The Supreme Court of the United States, 
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FREDERICK KRAMER, AS ASSIGNEE, ETC., 
VS. | | 


ISAAC COHN AND M. 8. COHN. 
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BRIEF FOR APPELLANT IN REPLY TO APPELLEES BRIEF. 


REGARDING THE FACTS. 


-I have submitted the views I have regarding the facts, 


and it is needless to repeat the argument contained in my 


opening brief. It remains to be said that Isaac Cohn and 


M. 8S. Cohn were not below that grade of intelligence 


which knows how to put up a tale to bolster up a fraud. 


The court below certainly thought there was fraud, as is 
evidenced by its decree. (Printed Record, pp. 15, 16.) 
And we say that the same fraud which affected Isaac was 


likewise true as to M. S. Cohn. 


The appellees’ counsel refer to auction goods and say 


that they were not cash, because the auctioneers say that 


ill i 


the goods were sold on M.S. Cohn’s credit. We fail to 
see that this shows the goods to have been sold on a credit. 
It simply shows that M.S. Cohn was the name in which 
the goods were bought. The abstract of payments made 
from the books (pp. 40 to 51, Printed Record) shows that 
very little was paid out at Fort Smith to the auction 
houses during the whole course of the business up to the 
date of taking the depositions, except to M. Stern & Co., 
which leaves no other inference than that they were paid 
for before shipment. It seems that there was an exception 
as to M. Stern & Co., as to whom a portion was sold on 
time. Auction goods are ordinarjly spot cash, and while 
it may not be admitted by Cohn that he paid cash therefor, 
as a rule he classes them with goods that there is no dis- 
pute were paid for in cash. (See pp. 188 and 190, Orig. 
Record.) Moreover, it is not material to the argument 
whether they were paid in cash or not, so long as they were 
paid for as shown in the abstract from the ledger. That 
is only one out of numerous links in the chain of testi- 


mony here. 


We wight add that, from the appellees’ standpoint, this 
particular business was capable of doing all sorts of re- 
markable things, like a mythical N. Goldsmith & Co., who 
ship 300,000 pounds of hides and furs. We, however, 
judge it by the ordinary standard of other merchants at 
Fort Smith. The profits this business can make, even be- 


fore it is in operation, are extraordinary. 


There is a significant silence manifested by appellees’ 


counsel toward the correspondence between Isaac Cohn 


a 


and Washer (see Washer’s deposition, beginning page 48, 
Printed Record, and Exhibits, pp. 62, 63, Jb.),which showed, 
among other things, that Isaac Cohn was interested in the 
business. (P. 148, Orig. Rec.) And there is an equally 
astounding silence of counsel for appellees regarding the 
causes for suborning Henry Nathan. (I have referred to 


this on p. 49, seq., of my opening brief.) 


Washer said of the letter he got from Isaac Cohn about 
November 4, 1879 (which was lost or mislaid during a fire 
that burned out his house) : 


‘The contents of that letter was that they were doing 
“well at Fort Smith; that they had made about thirty . 
“thousand dollars, and that I might be assured that he 


“was not working for wages.” 


And in the letters exhibited by Washer, Isaac Cohn is 
endeavoring to get Washer to swear falsely as to his books 
that were saved and to the amount collected from those 
books. Isaac Cohn wanted Washer to say that he didn’t 
know of any books he (Isaac) saved, nor of any money he 
sent away. Whereas the facts are diametrically the other 
way. (Compare Washer’s deposition, pp. 58, 59 and 60, 
Printed Record ; Exhibits, pp. 62, 63, Z6.) 


To this the counsel of appellees say: ‘* The law did not 
‘‘ require us, in order to make good our defense, to spend 
‘our time and substance in taking testimony to refute the 


‘‘ depositions of Washer.” 


REGARDING THE LAW. 


In the brief for appellees, on page 34, certain principles 
of equity jurisdiction are stated, aud this case is classed 


ander the head of concurrent jurisdiction. 
But those principles do not justify such a classification. 


However true it may be that chancery has concurrent 
jurisdiction in matters of fraud with courts of law, that 


position throws no light upon the application of the prin- 
ciples so stated. 


The prayer of our bill in substance is for a restraining or- 
der and receiver; that Isaac Cohn and M. 8. Cohn account 
for the goods and money frandulently conveyed by Isaac 
Cohn to M. 8. Cohn, and secreted by them, with the in- 
crease thereof; that if any interest be found to exist in 
M. 8S. Cohn to certain property in a business at Fort 
Smith, Arkansas, that a reference be had to ascertain the 
same; that if the defendants aforesaid fail to answer, the 
whole of said property, consisting of a stock of merchan- 
dise, be vested in complainant ; that proper orders be made 


for the disposition of the stock, and other proper relief. 


Surely this was a case peculiarly of chancery jurisdic- 
diction. It therefore could not be held subject to Rules 
VI and VII, stated in the brief referred to. 


See qq Jur., vol. 1, part 1, sec. I], relating to ex- 


clusive jurisdiction, especially par. 156. 


Nicoll v. Trustees of Huntington, 1 John. Ch., 166, holds 
simply that where a bill is based on a title, which turns 
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out to be in serious dispute, it will be dismissed. In PRus- 
sell v. Clark, 7 Cranch, 69, this court did not aim to dismiss 
the bill unless certain parties were not brought in, who 
had some interest in the fund in dispute. It held that-so 
far as discovery is concerned, where that is abandoned by 
complainant, his bill, unless some other ground of chan- 
cery jurisdiction exists, must be dismissed. A bill of this 
nature is purely auxiliary ip its nature, and ceases to have 


any basis when the intention to obtain discovery is aban- 
doned. 
See Pomeroy Eq. Jur. vol. 1, par. 142. 


Story Equity Jurisprudence, sec. 71, merely reiterates 


what is said in the case last mentioned. 

Mitchell v. Dowell, 105 U. S., 430, holds that when a bill 
to foreclose a mortgage is brought, and there turns out to 
be no mortgage, the bill must be dismisscd. 

I submit that these cases do not conflict with anything 
urged in our opening ' «vr the authorities there re- 
ferred to. (See p. 78 of said brief.) 

On pages 37 and 38 of appellees’ brief authorities ure 
cited to show that this was not a suit properly brought in 
chancery. 

Perry on Trusts, vol. 7, see. 128, is on the subject of iden- 
tification. We have certainly identified the funds of Isaac 
Cohn—that is, we have traced them up, unless we have 
failed to show that he had any; and that cannot be truth- 


fully contended. 
Compare Pomeroy Eq. Jur. vil. 2, par. 1051. 


eo 


sill as 
In Huff v. Ripley, 58 Geo., 12, had the complainant al- 


ieged that the fraudulent vendees were insolvent, the courts’ 


intimations show they would have entertained the bill. 


In Youngblood v. Youngblood, 54 Ala., 486, a chancery 
court was asked to relieve where the law courts of the 
State gave the right to recover moneys erroneously paid 


upon fraudulent representations. 


In Bay City Bridge Company v. Van Etten, 86 Mich., 210, 
assumpsit or trespass on the case would have obviously 
afforded a complete remedy, since the action was for mon- 
eys had and received forthe account of the complainant. 


Dugan v. Curlton, 1 Ark., 31, was a proceeding in chan- 
cery to recover damages for a breach of contract. There 
was no prayer and no intention to set aside the contract 
on the ground of fraud, and the court found that there was 


no fraud. 


I proceed upon the idea that it is not necessary to show to 


this court, by authority, that a creditor may most appro- 
priately resort to chancery to avoid a fraudulent convey- 


ance. 
Now the assignee occupies the position of a creditor 
who has obtained judgment, and exhausted his process, in 


the law court. 
Re Werner, 5 Dillon, p. 121. 
Barker v. Smith, 12 Nat. Bank Reg., 474, 478. 


The position of parties who hold property fraudulently 
conveyed is that of constructive trustees for the interested 


parties. 


Rae, i 
Wait on Fraud. Con., sec. 885. 
Bump on Fraud. Con. (2d Ed.) pp. 287 and 288. 
And this may always be enforced in equity. 
Bump, p. 238. 
See Pomeroy Eq. Jur., vol. 2, par. 1061. 
Buffington v. Harvey. 95 U. S., 99, was a bill by an as- 


signee to set aside a fraudulent conveyance. 


Indeed the assignee is the only proper compleinant. 


Glenny v. Langdon, 98 U. S., 20. 
Trimble v. Woodhead, 102 U. S., 647. 
Moyer v. Dewey, 103 U. S., 301. 


I claim that in principle there is nothing to distinguish 
this case from Martin v. Smith, 1 Dillon, 86. 


Put in gingerly at the end of their brief, I infer that 
the appellees dv not seriously rely upon the position that 
this case was not a case of chancery jurisdiction. 

Respectfully, 
MORRIS M. COHN. 
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IN THE SUPREME COURT. 


LEHMAN ABRAHAMS & Co., - Plaintiffs in Error, 


OS. 


M.S. anD Isaac CoHN, - - Defendants in Error. 


This cause is submitted by defendants in error upon 
the following arguments, which are substantially the 4 
same as submitted to the Circuit Court. They were | § 
originally, and still are, divided as follows: 4 

I. The argument upon the whole case. | 3 

II. The argument of defendant, Isaac Cohn, upon | % 
his petition for a rehearing. i 

The bill alleges a fraudulent withholding of assets by 
Isaac Cohn a bankrupt, and charges that the proceeds 
of said fraud went into and constituted the Fort Smith 
business of M.S.Cohn. The latter allegation, alone, gave 
jurisdiction to the Court of Equity. A suit for the money 
alleged to have been held back by Isaac Cohn could 
have been brought at any time by the assignee of Isaac 
Cohn, and the evidence obtained on this trial was clearly 
within the reach of a court of law. 

The record shows, by overwhelming proof, a clear 
exculpation of M. 8. Cohn from the fraud alleged against 
Isaac Cohn. As to him, the bill was originally dis- 
missed, but a personal decree against Isaac was ren- 
dered. This was set aside and the bill dismissed as to 
him also, upon hearing of the petition for reconsideration. 
This was clearly right. The only equity in the bill was 


<a 


the alleged incorporation of Isaac Cohn’s assets in 
M. 8. Cohn’s store. When this was disproved, the 
Court had no power to proceed further upon the principle 
so clearly stated in Mitchell vs. Dowell, 105 United States 
Rep. 430. i 

A new question is made by appellants brief. 

The proposition asserted is that where a sui- 
tor erroneously brings his action in equity, it 
will be retained, although equity has no _ juris- 
diction whenever it appears that the remedy at law 
will be barred by limitation upon the dismissal of the 
bill. : 
This is monstrous! This Court, in the cause above 
cited (105 U. S. 430), passed upon a case exactly similar. 
With such amendments as appeared necessary, the ori- 
ginal briefs are herewith submitted. 

The Circuit Judge, with the parties all before him, 
was able to judge of the credibility of witnesses. Upon 
the proof, he held M.S. Cohn guiltless of any participa- 
tion in the alleged fraud; and such being the case, it 
was unnecessary to consider further as to Isaac Cohn’s 
liability, because the Court was without jurisdiction to 
proceed further. 

M. H. SANDELS, 
J. H. CLENDENING, 


Counsel for Defendants in Error. 
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IN THE 


District Court of the United States. 


For the Western District of Arkansas. 


FREDERICK KRAMER, 
as Assignee in 


Bankruptcy of - - = - Complainant 
Isaac Conn, ae 
0S. 
ISAAC COHN 
AND - - - - + Defendants. 


MARK 8. COHN, 


DEFENDANTS’ BRIEF. 


The case, as made by the pleadings, is as follows, 
to-wit :— : 

The complainant, in his original bill, recites the 
bankruptcy proceedings of Isaac Cohn, showing the 
adjudication to have been on or about April 24, 1877. 


That, there being no assets found, the assignee was dis- 


charged July 30, 1877. Schedules filed June 24, 1877. 
Bankrupt discharged August 5, 1877. 


— a 


That Isaac Cohn had, prior to June 24, 1877, been 
doing a large business at Pine Bluff, and that M. 8S. Cohn 
was his clerk. 

That, short time before the bankruptcy proceedings, 
the store of Isaac Cohn was burned, and that Isaac 
Cohn falsely claimed to have lost his entire stock and 
books of account. That he procured some of his cred- 
itors to file petition in bankruptcy against him, hoping, 
thereby, to obtain release from creditors to amount. of 
$19,695.00. 

That was not exceeding two months before filing the 
bill, the complainant found that the pretenses of Isaac, as 
to losses in said fire, were false; that he had previous to 
fire moved large quantities of goods, and sent $6,000 to 
his father in Germany. 

That Isaac caused the parties to hold the goods and 
money until after discharge in bankruptcy; and with 
such assets opened the Fort Smith store in the name of 
his former clerk, M. S. Cohn. 

That Isaac saved his books, etc., and collected large 
sums of money, even during the pending bankrupt pro- 
ceedings. That the fire was part of a conspiracy between 
Isaac and M. S. Cohn, to defraud the creditors of 
Isaac. That Isaac is owner of the business carried on 
under the name of M.S. Cohn, and was started and 
maintained by funds of Isaac kept back from his 
creditors. 

Concludes with prayer for injunction, receiver, etc., 
and for an accounting. 

This bill was filed October 7, 1879. 

On the 29th of October, 1880, amended bill was 
filed, which recites the original in the main (except as 
to some of the charges in original bill), and alleges that 
if M. S. Cohn has any interest in the stock in said Fort 
Smith store it is that of a partner. 
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Isaac COHN’S ANSWER— 


Admits allegation that he did large business at Pine 
Bluff, but denies that M. S. Cohn was ever a clerk of 
his. 

Admits that‘his store was burned, contents consumed; 
and that he owed, at that time, about $20,000.00, but 
denies that his representations as to destruction of assets 
were false. 

Denies that before the fire he removed large quanti- 
ties of goods; or that he sent $6,000 to his father in 
Germany. 

States that he did, after the fire,—about January, 
1878,—send two small cases of goods to Boschwitz, and 
afterwards sold them in Memphis for $275. 

Denies that these or any other goods were held by 
Boschwitz, or any other person for him, until after his 
discharge in bankruptcy, and then transmitted to him. 

Denies that with such assets, or any other belong- 
ing to him, he opened a business in Fort Smith, and 
alleges that he does not, nor did he ever, own a dollar’s 
interest in the business. 

‘Admits that after the fire he collected some money ; 
expended a good part in paying home debts, such as 
clerk hire and monthly bills. 

Denies being in Pine Bluff since March &th, after the 
fire; or that he has collected anything from his old 
business since that time; and denies that any of the 
proceeds of any collections are in this business. 

Denies that the fire was the result of a conspiracy to 
defraud creditors ; states that he had over $28,000 worth 
of goods in store, without a cent of insurance; that, by 
the fire, he was reduced to a condition of poverty. 

Denies any ownership or interest in the Fort Smith 
store, or that he ever had any in it, or in any thing used 
in starting said business. 
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Admits sending some money to his parents in Ger- 
many since the fire, but denies receiving it back, or that 
he has any hopes of getting it back. 


M. 8S. CoHN IN Hs ANSWER— 


Admits that it may be true that Isaac was adjudi- 
cated a bankrupt, etc.; that Isaac was in business in 
Pine Bluff, and his business house was burned. 

Denies that he ever was a clerk of Isaac’s, except 
for a few months in Memphis, in 1872. 

States only business relations between him and 
Isaac at Pine Bluff was as partners, until some time in 
October, 1872. From that time until Spring of 1875, he 
and Isaac were not on speaking terms. That he has no 
knowledge, except from information, as to the burning 
of Isaac’s store, what was lost, or what he claimed or 
owned. | 7 

That he has no knowledge or information, except 
from complainant, as to charge of Isaac sending $6,000 to 
Europe, secreting goods, etc. Has no knowledge of col- 
lections having been made by Isaac after the fire. 

Denies that Isaac ever opened business in his, M. S. 
Cohn’s name, in Fort Smith, with means of his own. 

Admits that Isaac is his second cousin. 

Denies that Isaac is, or ever was, either directly or 
indirectly interested in the Fort Smith store; that he 
has or ever had any other connection with it than that 
of a clerk. ' 

Alleges that the business was opened and has been 
continued, exclusively by him, with his own means and 
credit. 

That the charge that he was in any manner concerned 
in burning Isaac Cohn’s store, or in any way to aid 
him in defrauding creditors is slanderous and false. 

There is a prodigality of allegation about the bill, in 
this cause, which commends its architect as an artist in 
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that species of composit.on; the charges, as Judge Jere 
Black would say, are “large, loose and lavish.” 
Of the defendant, Mark Cohn, we shall speak here- 


after. Isaac Cohn had been a resident in Fort Smith 


more than two years at the time this proceeding was 
inaugurated. 3 

He had established a reputation as a business mana- 
ger, second to no merchant in that thriving city. He had 
worked up a small business to immense proportions. 

The sheets from the ledger which counsel for com- 
plainant attached to his (Isaac Cohn’s) deposition, show 
that he was turning over great quantities of goods ata 
season when many plying the same avocation were 
‘“‘ waiting for something to turn up.” 

At this time this bill is filed. It charged that Isaac 
Cohn had been, up to October, 1876, a merchant at Pine 
Bluff, and that M. S. Cohn was his clerk. ey 

That he had been, before that time, shipping and 
concealing large quantities of goods, and secreting large 


.sums of money. That about the time named, he, the 


defendant, Isaac Cohn, set fire to and burned up his said 
store, and out of the proceeds of his money and long 
premeditated stealings, opened the business at Fort 
Smith; and that M.S. Cohn had no interest, or, if any, 
only a nominal interest in the same. 

These are grave charges; and in support of them 


‘complainant filed the affidavits of Bloom and others, 


The inevitable consequence followed “as the night the 
day,”—the prayer for injunction was granted and the 
business was closed. The Marshal of the United States 
took possession, and for days the closed doors of M. 8. 
Cohn gave proof to the world that Isaac Cohn had com- 
mitted arson, robbery and larceny, and that in each of 
these felonies Mark Cohn had been his aider and abettor. 

We suggested just now that these are grave matters, 
and it shall be our duty as also our pleasure, in what 


follows, to inquire upon what proof these charges rest; 
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and upon what ground the extraordinary powers of the 
chancellor have been invoked. 

We propose to assert a few propositions and earnestly 
beg attention tothem. _—. 

I. That the burden of the proof is upon the com- 
plainant. 

II. That the proof must be competent and legal. 

III. That the proof must extend not only to all facts 
which go to fix the liability of defendant, Isaac Cohn, to 
complainant, but, also, to all facts which are necessary 
to support the jurisdiction of this Court. 

The propositions will not be gainsaid. They are 
simple. We shall not differ with our learned brethren 
as to the grand divisions of es positive, presump- 
tive, etc., etc. 

We agree that presumptions are of two kinds—of fact 
and of law. 

We agree that as to the former, certain facts being 
proven, certain inferences follow as a necessary sequence, 
and that these inferences may be legitimately indulged, 
Bat we submit and shall insist, that these inferences and 
presumptions, unlike the sins of our forefathers, do not 
go down to the third and fourth generation of their chil- 
dren. It is proper and legal to draw inferences from 
facts proven; but it would be subversive of every safe- 
guard with which the constitution and the law panoplies 


. the citizen could inferences be drawn from facts, pre- 


sumptions from inferences, speculations from presump- 
tions, and conclusions from speculations. 

Law does not—and how can equity, whichis justice— 
recognize, or tolerate, a process beset with so many un- 
certainties? And how can the chancellor, under the sanc- 
tion of his oath, draw satisfactory or convincing conclu- 
sions from premises so unsubstantial ? 

Yet it is, for the most part, upon such premises, that 
the complainant seeks and asks a decree in this cause. 

We do not exaggerate the extent to which our learned 
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brethren, appearing on behalf of complainant, indulge 
in this kind of argument. They well know, certain 
premises being given, how to frame an unanswerable 
superstructure of argument. But their premises are 
denied, and we appeal to the evidence to settle our dif- 
ferences. : 

On page 13 of their neatly printed brief they say : 

“And in Fort Smith, where the business managed by 
‘“Tsaac Cohn is, business men have regarded the business 
“as that of Isaac Cohn.” (See depositions of Sparks 
and Breen.) After arguing this premise they say, on 
page 14: 

“Could their belief have been taken, Sparks and 
‘‘Breen, and every other business man in Fort Smith 
“would have said that the Fort Smith business, created 
“and maintained by Isaac Cohn, was his, or that he had 
‘a large interest therein, according to his belief.” 

By reference to the depositions, we find that Sparks 
and Breen say that Isaac Cohn appears to manage the 
Fort Smith business, but that they have no means of 
knowing whether he has a dollar’s interest in it. 

Yet this being the proof, and the only proof, upon 
the point, counsel point with confidence to the universal 
verdict of the community, and say, on page 14: 

‘Looked at in the above way, and that is the proper 
‘‘way, this judgment is one of the strongest factors that 
“can be appealed to. It is as free from error as proof 
“can well be,” etc., etc. On page 76 they refer to this 
popular verdict as one of the “Circumstances—adumbra- 
tions surrounding the case.” 

We call attention to this not because, intrinsically, it 
has any value, but simply as illustrating the point before 
stated. | 

That Sparks and Breen testified isa fact. That they 
would have sworn to anything which they did not swear 
to is an unwarranted inference from the above fact; and 
“that every other business man in Fort Smith ” would 
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testify to a given belief, is an unwarranted speculation 
upon an unwarranted inference. 

“The law is not an exact science” has been well and 
truly said; but there are, nevertheless, certain rules 
which govern the action of courts; and a conclusion 
reached by a process so tortuous as the above indicated, 
is not justified by any which it has been our fortune to 
observe. 

Let us, then, discharge all surplusage; let us purge 
this cause of sophistical argument, and face the issue 
fairly and squarely. Let us “hew to the line,” and let 
the chips fall where they will or must. 

The bill charges that Isaac Cohn secreted from his 
creditors a sum of money, and that this fund was in- 
vested in the business in Fort Smith. Upon this depends 
the jurisdiction of this court. If complainant prove that 
Isaac Cohn ‘secreted mecney from his creditors, this 
simply entitles the assignee to recover the amount 
thereof from him in an action at law. 

If the complainant prove that M. S. Cohn knew, or 
had reason to believe, that Isaac Cohn had so acted, this 
still does not alter the case. : 

In a federal court of equity a personal judgment can 
only be had where the rules provide for it. To enable 
the court to render a decree for complainant at all, it 
must be shown that the money alleged to have been 
kept back by Isaac Cohn went into the Fort Smith store. 

Let us impress the point here stated. 

Our proposition is, that unless the money kept back 
from creditors by Isaac Cohn be shown to have gone 
into the Fort Smith business, complainant must fail, 
because, as to M. S. Cohn, this is an action in rem; 
and, except in those cases where the rules have other- 
wise provided, no personal judgment can be rendered 
by a court of chancery, even where there is also a decree 
for complainant in rem. There is no rule to aid com- 
plainant here. The power of the court to render the 
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decree in rem, is drawn from its chancery jurisdiction. 
Its power to render a personal judgment comes from the 
acts of Congress prescribing its common law powers. 

A court cannot grant relief where its power to do so 
is drawn partly from its general chancery jurisdiction, 
and partly from a statutory jurisdiction. 


Fithian vs. Monks. 
43 Mo. 502. 
8 Howard, 495. 
2 Ohio St. 223. . 
4 McLean, 262. 


Before the passage of the statutes in the various 
States, and the adoption of Rule , we had the follow- 
ing well established rule respecting mortgages, which is 
applicable here. -« 

A circuit court of the United States, on a bill to fore- 
close, has no power to decree payment of balance due 
by the mortgager after sale of mortgaged premises. 


Norman vs. Lee. 
2 Black, 500. 
Orchard vs. Hughes. 
1 Wallace, 73. 
4 Kent Com. 
Marg. pp. 136-145. 
2 Wash. R. Prop. 50. 
2 Jones Mort. sec. 1223. 
1 Jones Mort. secs. 677-678. 
1 Nash. PI. and Pr. 728. 


It is only where a court of chancery would have had 
exclusive or concurrent jurisdiction that a decree in 
personam against the mortgager can be rendered. 


Morgan os. Wilkins. 
6 J. J. Marsh, 28. 
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Fleming os. Sutton. 

1 Dev. & Bal. Ch’y, 621. 
Stork os. Mercer. 

3 How. (Miss.) 377. 


In proceedings in rem, the object is accomplished 
when the property is reached, and equity has nothing 
further to do in the matter. 


2 Ky. Dig. p. 197, sec. 67. 


So here, if by the proof, equity can put its hand 
upon this property, and identify it as that kept back by 
Isaac Cohn, let it do so. If not, then it is useless to dis- 
cuss the possibility of his personal liability, because, if 
liable, this court has no power to render a personal 
judgment against him, for equity has nothing to do with 
the matter. 

Then we stand firmly upon our proposition, that if 
the proof fails to trace the Isaac Cohn money into this 
store, the court can grant no relief to complainant. 

Let us see, then, how the proof stands upon that point, 
and when we have determined that, we have decided the 
case. 

It is not contended by complainant that any witness 
swears directly to the investment of Isaac Cohn, in the 
Fort Smith business; but it is insisted that the fact 
appears with sufficient distinctness from circumstances. 

In considering this question, you will bear in mind 
that the burden of proof is upon the complainant and 
that we are under no obligation, moral or legal, to expend 
time and money in taking proofs—until a case is prima 
Facie made against us. 

Where the equity of the bill is denied, fully, by the 
sworn answer of the defendant, such a denial cannot be 
overturned save by the testimony of two credible wit- 
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nesses; or one witness with strong corroborating circum- 
stances. 


2 Dan’! Ch’y. Pl. and Pr. 983— Perkins Fd. 
citing 6 Wheaton, 468. 
1 Phil. Ev. 154-155. 
9 Cranch, 160. 
2 Story Eq. Jur. § 1528, 
and about one hundred other cases; see also 
8 Ark. p. 9. 


The operation of the defendant’s answer is the same, 
although the equity of the plaintiff's bill is grounded on 
the allegation of fraud. 


8 Gill and John. 171. 
1 Iredell Eq. 226. 

1 Wendel, 583. 

3 Paige, 557. 

2 Black f. 324. 

2 John. Ch’y, 92. 

1 Iredell Eq. 290. 


The witnesses must be witnesses to the facts charged 
and denied. 

Leaving for a moment other facts charged, and turn- 
ing to the one jurisdictional fact charged and denied, let 
us see how the evidence stands as to that. 

Isaac Cohn’s store was burned in October, 1876, at 
Pine Bluff. He collected from his indebtedness about 
$2200.—(Dep. of B. Washer.) 

There is no foundation for the assertion by counsel 
that the amount was larger. 

Washer says: “The whole amount collected by both 
of us amounted to about $2200.” 

Washer sent between $1000 and $1300 to New York, 
for Cohn. He lived in Pine Bluff from October, 1876, to 
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March, 1877; that five months living cost something. He 
settled with the bank (see Dep. J. W. M. Murphy.) 

It is but fair to assume that these things were not 
all, but that many other little sums, including clerk hire, 
etc., were expended, which consumed the $900—collected, 
but not remitted to New York by Washer. 

Franklin swears Cohn said he had sent the money to 
Europe. Bloom swears the same, which supports the 
declaration of Isaac Cohn, that he did so remit the 
money. Isaac Cohn further says that not one cent of 
the same ever came back to him, and plaintiffs have 
no proof to overcome this denial. 

Isaac Cohn sold the goods received by Boschwitz and 
forwarded to Memphis, for $375. 

Boschwitz says these were all the goods received by 
him, the statement of counsel to the contrary, notwith- 
standing. What became of this $375 we don’t know. 
In his answer he swears that he received but $275. But 
complainant shows by his schedule in bankruptcy that 
he had none of that amount in April, 1877. As to these 
goods, I. Cohn, in his answer, states that he received 
them in payment of a debt, after said fire occurred. In 
a letter to Washer he states that these goods were 
received from him. Washer swears that he did not owe 
Isaac Cohn anything, and did not pay him any goods. 
But, unfortunately for complainant on this point, Mr. 
Washer is expressly contradicted by Sam/’] Franklin, 
another witness for complainant, who says: 

Cross-Int. 2. 

* Question. Could you now say that Cohn said 
‘ these goods had been saved by having been in Washer’s 
“ hands ? | 

“ Answer. Icould not. I know that Isaac Cohn fre- 
“ quently let Washer have goods to sell, and that 
“ Washer was indebted to I. Cohn, the defendant, in 
* about the sum of $300, at the time of the fire.” 

So upon the question of the goods, the complainant’s 
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witnesses offset and antidote one another, and leave the 
allegation of the answer, in that behalf, undisturbed. 

As to the amount of the goods, it is immaterial, be- 
cause it is not contended that these goods went into the 
Fort Smith stock ; and it would also be immaterial to 
inquire as to the proceeds, except to show the stilted 
extravagance of counsel. 

Washer says the goods of Cohn were kept separate 
from his, and were sent to Boschwitz. 

Of course all the goods were sent, or Washer would 
gladly have told of their diminution. 

Boschwitz says he received the goods, and that they 
were two or three small cases ; that he kept these goods 
in his store for some time and then shipped them to 
Harry Cohn, at Memphis. 

Int.7. “Were all the goods received from Washer 
“ for Cohn, so shipped ? 

Answer. “All but one or two coats, whigh I sold 
‘ myself.” 

In answer to cross-int. 9, he says: 

*T unpacked and packed these goods myself, and 
“ shipped to Harry Cohn, at Memphis, Tenn., all the 
* identical goods [had received, except one or two coats 
which I had sold, and for which I paid Mr. Isaac 
66 Cohn. >] 

In answer to cross-int. 11, he says: 

“Tt was a mixed lot of clothing. I don’t remember 
how many dozen there were.” 

In answer to cross-int. 15, he says: 

* T considered the goods worth about $400—I would 
‘“ not have paid more. My recollection is that Cohn 
“ valued them at about, or near, $500, which I declined 
“ to give.” 

Washer says the tickets were taken off them. 

Boschwitz, in answer to interrogations 3 and 6, says: 
“They (the goods) were ticketed, but I don’t remember 
in what mark.” And, “These goods, in unpacking, 
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‘“ were placed on my counters, which also contained my 
“ own goods; and an outsider, not knowing our separate 
“ marks, would have been puzzled to say which were his 
‘and which mine. They were not, however, incorpora- 
‘‘ ted with my stock, and I had no trouble in separating 
‘¢ them from mine when I went to repack them.” 

So the dazzling fortune which Isaac Cohn saved in 
these goods melts away, and the statement of the testi- 
mony is a sufficient argument upon the point. It is, then, 
established that Isaac Cohn saved from fire and from 
sale of goods. 

Amount collected by Washer and Cohn, $2200. 


$< se “ sale of goods, 37). 
Total, - $2576. 


It is not pretended, upon any testimony, that he had — 


money when he escaped from his burning house. His 
watch and clothes were left behind and consumed. (Dep. 


Washer.) 
Of this amount Washer sent to New York $1300. 


- This left Cohn $1275. 


Out of this sum he had to buy clothing, as all he had 
was burned; he paid his expenses for living and travel: 
(Washer says he traveled about the country a good deal). 
He paid the bank and paid such other matters as he had 
to pay; went to Memphis; went thence to St. Louis; 
lived there one and one-half months, and then swore to 
the schedule introduced. After six and a half months, 
with the payments made and expenses paid out of this 
fund, Isaac Cohn swears that he had nothing left. No 
witness contradicts him in this regard —his testimony 
stands alone upon the point. Yet for this oath counsel 
says he is a perjured villain. | 

In his answer Isaac Cohn says he sent yearly, to his 
parents, then aged respectively 80 and 71 years, sums of 
money. This sum of money sent to them, upon the dis- 
solution and wreck of his business,—the last provision 
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possible to be made for them until hard work should 
again bring plenty to his coffers—is one of the events of 
a chequered life, to which he can always look to with 
pride and pleasure. 

He swears that he never received a cent of it back. 
Is he corroborated ? | 

Franklin swears he promised to pay his claim when 
the money came back, and the claim remains unpaid to 
this day. : 

Bloom states the same, both witnesses for the com- 
plainant. And M.S. Cohn, whom complainants intro- 
duce as their own witness, testifies that he knows noth- 
ing of Isaac Cohn’s having money, and in his affidavit 
filed herein, which is substantially repeated in his testi- 
mony, he swears: 

* Since we settled, in the presence and through the 
‘ agency of John Bloom, in October, ‘1872, I have never 
“ received from Isaac Cohn, directly or indireetly, in 
‘“ payment of any debt, as a gift or as a loan, or in any. 
“ other manner, or for any other purpose, one dollar 
“ or cent, except such sums as have been remitted by 
“ him to me, as the proceeds of sales of my goods in this 


* Fort Smith store.” 


Instead, then, of disproving this denial of Isaac 
Cohn’s by two witnesses, complainant has corroborated 
and sustained it by three. 

Upon this jurisdictional fact the plaintiff has also 
introduced defendant, M. S. Cohn. 

The learned counsel see the danger to which they 
have subjected themselves, and manfully battle against 
it. But let us state the rule and the exceptions to it; 
and then we may proceed to inspect the views expressed. 

The rule is that one who introduces a witness vouches 
to the court for his general credibility, and is not allowed 
to attack it. : 

The exceptions to it are: 

I. Those cases in which the law requires a witness 
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to be called as the subscribing witness to a deed or will; 
and 

II. Those cases where the witness, by trick or arti- 
fice of any kind, has procured himself to be summoned 
by the party, and who swears contrary to the facts he 
was called to prove. 

Upon particular facts, a party may contradict his own 
witness. But this must be done by competent testimony, 
and not by the assertion of counsel. 

There is no rule which requires a defendant, unless by 
trathful answers to legal interrogatories, to establish the 
plaintiff's cause; and there is no rule which warrants or 
justifies the application to him of the epithets lar, knave, 
perjurer and villain, unless, by competent testimony, his 
character as such is established. The law does not per- 
mit an impeachment of one’s own witness by proof—and 
a priori it does not countenance the gratuitous imposition 
of infamy by counsel whose depositions have not been 
taken. 

Counsel combat this view, and in support of the 
enlarged views which they, for the purposes of this case, 
hold, they quote at length from an article in the American 
Law Review, by Judge J. Wilder May. 

We have not the article, but the extract plainly shows 
Judge May engaged in an attempt to show that “com- 
mon experience” is opposed to the law. 

If the Court please, we rest our argument upon Green- 
leaf and Wharton; the opposing counsel rely _— Judge 
May’s idea of “common experience. sa 

It is useless to spend time in fortifying our authors 
against attack. They have established reputations for 
accurate statements of principles, which Judge May as a 
contributor to the American Law Review cannot hope to 
dim. 

Then complainant has introduced M. S. Cohn, and he, 
like all other litigants, is bound by the testimony of his 
own witness. Complainant went to the city of St. Louis 
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to take depositions, and, out of the vast population of that 
great city, selected M.S. Cohn as ¢he man by whom he 
would prove the equity of his bill. 

We ask your Honor’s especial attention to this deposi- 
tion. We ask that the Court do not rest its conclusions 
upon extracts and quotations; but take the whole, and 
construe it as you would any other written document. 

We ask this fortwo reasons. First, because it is right 
and proper, and second, because counsel have, sometimes, 
been inaccurate in stating the substance and connection of 
his testimony. _ 

M. S. Cohn gives a plain, intelligible history of his life 
for ten years. He—complainant’s witness—shows how 
he met Isaac Cohn in St. Louis; swears he sent Isaac 
Cohn out here to open store for him; that Isaac Cohn has 
not one cent of interest in said business. And not another 
witness for complainant has a word of contradiction for 
his statement. ; 

Shall we believe him ? . 

He is complainant’s witness, and certainly we may if 
we choose, for he has been introduced to the Court as a 
credible person. We maintain that whether we credit 
him or not, complainant must fail. 

But let us see whether we are to credit him or not upon 
the face of his own statement. 

Our conclusion, for the purpose of this argument, may 
be based upon whether he was able, without pecuniary 
help from Isaac Cohn to have done the marvels which he 
pretends to have done. 

Let us look to his situation. He was certainly in better 
condition than stated in the bill. 

Complainant, for some ulterior purpose, has certainly 
misstated some matters concerning him, which seem to 
have had more or less notoriety in the neighborhood of 
Pine Bluff. It is alleged that said M.S. Cohn was the 
clerk of Isaac Cohn in Pine Bluff. 
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This is not proved ; but on the other hand, is distinctly 
disproved. 

It is alleged that the fire which consumed Isaac Cohn’s 
store, was one of a series of acts contemplated, connived 
at, and carried out by Isaac and M.S. Cohn, for the pur- 
pose of defrauding Isaac Cohn’s creditors. 

This is disproved. 

It is alleged that he has no interest in the Fort 
Smith store. 

That is disproved. 

The affidavit of John Bloom, filed in support of the 
bill, charges, that in October, 1876, Isaac Cohn did busi- 
ness in the same house with him, and that M.S. Cohn 
was then and there his clerk and doing business for him. 

Every witness examined contradicts that monstrous 
statement. 

These statements, together with the base falsifications 
of Sam Franklin, furnished the basis for the injunction. 

Were these statements purposely made? Had com- 
plainant a sinister motive? 

Did he desire to prejudice the mind of the Court in 
advance? Or were these things simply the bubblings of 
exuberant mendacity? In either case how unwise! 

‘He who would rend the Titan oak, 
Dreamed not of the rebound.” 

In the face of the testimony which must of needs fol- 
low, this attempted imposition assigns complainant to 
high rank in that ancient and honorable family, which 
“hath neither pride of ancestry—nor hope of posterity.” 

The proof shows that M.S. Cohn became a partner of 
Isaac Cohn in 1872; that in a short time they moved to 
Pine Bluff, and were partners until October of that year ; 
and that a violent quarrel took place, and that a settle- 
ment of the co-partnership was then arranged through 
the agency of this same John Bloom, who has registered 
his perjured oath, that M.S. Cohn remained a clerk of 
Isaac Cohn in October, 1876. 


— ae 


It shows that at the time of the dissolution M. 8S. Cohn 
had $1,325. $1,000 in goods, $200 in Isaac Cohn’s notes, 
with which he bought goods, and a wagon and mule, 
worth $125. In the fall of 1873 he moved to Jones’ or 
K. Smith’s Landing, fifty miles below, and there worked 
in the way described in his deposition. In the spring 
of 1875 he closed out his business and went to Europe ; 
at this time he had about $6,000 cash, and $1,000 in 
notes and papers. (See Dep. M. 8. Cohn, Cross-Int. 13 
and Louis Hanauer.) 

When he returned in fall of 1875 he had his notes and 
papers amounting to about $1,000—had New York draft 
for “over” $3,000, and $500 in cash ; and of money loaned 
in Europe and not due when he left, he afterwards 
received $950 and $840.72. In short, he went to Europe 
with $7,000, and brought and received back, more than a 
year before Isaac Cohn was burned out at Pine Bluff, 
$6,290.72, certainly, and possibly a little more. (Cross- 
Int. 15.) 

Of the $6,000 in money, taken to Europe, Schoolfield, 
Hanauer & Co. paid him over $5,000, on March 34d, 1876. 
(Dep. Louis Hanauer.) 

This was balance due him after sale of his cotton. The 
accounts of Isaac and M. S. Cohn were kept separate by 
that firm, and if there was any connection between them, 
their merchants had never heard of it. M.S. Cohn was 
a thrifty, active, business man, and prior to his going to 
Europe, Schoolfield, Hanauer & Co. considered him one 


‘among their best customers. (Dep. Louis Hanauer.) 


Merchants considered him good. He generally dis- 
counted his bills before due, and was considered good 
by B. Lowenstein & Bro. for bills of $1,500 to $2,000. 
[Deposition Robert Davis.] At Newport, in fall of 1875, he 
invested $3,500 of his money in his store, and then 
established a reputation among wholesale men, which 
was enviable. 

Sam’l C. Davis & Co., Chase & Cabot, and other 
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first-class houses esteemed him a desirable customer, 
as he was prompt and reliable in his settlements. [See 
depositions A. J. Sproule, Jas. C. Cabot, and others.] 
He made money at Newport, and his business prospered. 

One remarkable source of profit to him at Jones’ 
Landing and Newport, was purchasing at auctions, 
bankrupt stocks, sheriff’s sales, etc. One lot of goods 
which he bought at Jones’ Landing, and which at 
“regular’’? houses were worth over a thousand dollars, 
he bought for $350 at Memphis. [Deposition M.S. Cohn, 
Cross-Int. ] , 

In 1876 he goes to St. Louis, stays there several 
months, but, after buying goods and sending Brasch 
to start the Alma Store in July, 1876, he finds it nec- 
essary to go back temporarily to Newport, where he 
remained until March, 1877, when he went permanently 
to St. Louis. All the proofs show that he was then 
a@ prosperous merchant, with reasonable capital and 
established credit. 

Now, the great arguments against the position of 
defendants are,— 

I. That M. S. Cohn had not the capital, $3,700, with 
which the Fort Smith business was started, and 

II. That even, had he that capital, it was impos- 
sible to have raised the Fort Smith business to its 
present proportions without the investment of a greater 
sum. | 

We will take these propositions in their order. 

The Newport business was running from September, 
1875, to June, 1877, before the Fort Smith business was 
started. The Alma business ran from July, 1876, to 
August, 1877. Prior to August, 1877, Sam. Brasch had 
nothing to do with the profits of the Newport business, 
M. S. Cohn received them all. 

Of the Alma business, Brasch received 40 per cent. 
of the profits, and at the end of thirteen months his 
interest in the concern amounted to $800. If this re- 
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presented his profits, (and there is no other account 
of how he got it) Cohn’s profits were $1,200, or 60 per 
cent. 

He had this, and he had the full profits of the 
Newport business for nearly two years. Did not these 
two sources yield him $3,700 in two years‘ M.S. Cohn 
swears he had the money. No one contradicts him 
except complainants counsel; and, as before stated, 
their depositions are not on file. | 

But counsel, after an elaborate analysis of the sit- 
uation, show that M. S. Cohn, their own witness, and 
the only witness who testifies on the subject, was en- 
tirely mistaken about the profits of Newport and 
Alma; and that from these sources he could only have 
drawn $1,650 in cash, and $700 in goods—in all $2,350. 

Suppose we accept this conclusion. We do not; 
but—for the purpose of this argument—suppose that . 
we do. We maintain that the testimony shows him“° 
possessed of ample means. 

When he went to Europe he had $6,000 cash, and 
$1,000 in notes. These last were part of the proceeds 
and remnants of the sale of Jones’ Landing business. 

Necessarily, this is true, because of the $6,000 in 
money, Schoolfield, Hanauer & Co. paid him over $5,000, 
March 3d, 1875. When he returned, he brought $3,500 
in money, which he put into the Newport business. 
He afterwards received, of what he had loaned out in 
Germany, $950, and $840.72, making $1,790.72; this, of 
course, in addition to the $3,500 in Newport. 

Add to the $1,790.72 the proceeds of the $1,000 in 
notes, and we have from $2,500, to $2,800, which he 
had. | : 

Counsel make their own figures, and say that from 
Newport and Alma he was able to put into Fort Smith 
business cash, $1,650. 

To this add surplus capital, to-wit: $1,790.72, re- 
ceived from Germany after his return, and the proceeds 
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of his $1,000, in notes, and we have a capital for in- 
vestment in the Fort Smith business of from $4,000 
to $4,400. 

This cannot be gainsaid. 

They agree, for purposes of argument, that he 
made at Alma and Newport $1,650. 

They cannot deny that he had the balance, $2,500 
to $2,800, beside the capital invested at Newport. 

Again—see deposition of M. 8. Cohn. Answer to 
63d interrogatory. “I have drawn out above $4,500 
from the Newport store, which I put into Fort Smith 
store.” Answer to 65th. “I commenced drawing out. 
from Newport about a year after that business was 
started.” It will be remembered the Newport store 
was started in fall of 7875. 

M. S. Cohn then, we take it, had plenty of capital 
to put $3,700 at Fort Smith; and. we proceed to 

Il. proposition. 

Counsel insist, page 32, that the Fort Smith business 
was not opened until “well on in August, perhaps 
September, 1877. 

They then say: “That is neither forced nor garbled 
as little as any other position relied upon herein is.” 

Had counsel not precluded us by the statement [p. 37] 
that defendant’s counsel, with that disposition “for verbal 
criticism which distinguished his argument on the pre- 
liminary hearing for a restraining order, may attempt to 
criticise,” etc., etc., we might venture a few remarks on 
the above sentence; but we take counsel at their meaning, 
which is that every other position taken by them is as 
much forced and garbled as that the Fort Smith business 
was not opened until “well on in August, perhaps Sep- 
tember, 1877.” 

How monstrous their other positions become!!! 

The deposition of Isaac Cohn begins as follows: 

‘“Tsaac Cohn, of lawful age, being duly sworn accord- 
“ ing to law, in behalf of the plaintiff, states : ‘My name 
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* is Isaac Cohn; my place of residence is Fort Smith, 
“ Ark.; my age is thirty-two years; I have lived in Fort 
* Smith since the 15th day of June, 1877. I came to 
‘“ attend to business for M. 8S. Cohn, at Fort Smith. The 
‘ said business began when I came here.’ ” 

“ Question 4. When was the business opened ? 

“ Answer. I think it was the 28th day of June, 1877. 
* @. How long were you here before the business 
was opened ? 

“A. Ten or twelve days; I came from St. Louis, Mo. 
‘ I have been here constantly ever since ? 

* @. 19. What stock was on hand when the business 
was begun in 1877? 

“A. I think about thirty-five to thirty-seven hundred 
dollars was sent by M. S. Cohn. 

“Q.20. When did these goods arrive / 

“A. It may have been the day or the day before the 
‘“ business was opened.” ; 
Daniel Harrington, upon cross-examination, says: 
‘M.S. Cohn was here three or four times last year; am 
“ not certain ; and three times the year before, I think: 
‘* and I think he was here twice in the year 1877: about 
“ the 1st of August and the latter part of December, or 
* the 1st of January of the succeeding year.” 
M.S. Cohn says: 
Y. 72. When was that ‘niinei established ? 


A. In June, 1877. 

_Q. 73. Were you at Fort Smith when it was estab- 
lished ? 

A. Atthe time it was established, I was here buying . 
goods. A few weeks afterwards, I went there and stayed 
several days. 

Q. 101. Did you carry on business at places other 
than at Newport and Fort Smith, after returning from 
Europe ? 

A. I did have business at Alma, Arkansas, before I 
opened Fort Smith business; I took part of Alma goods 
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to Fort Smith, and other part to Newport. I took smaller 


part to Fort Smith, larger part to Newport. I took to | 


Fort Smith in general merchandise $700, and to Newport 
about $1200 in general merchandise, etc., etc. 

In the face of this testimony they say their conclu- 
sions are neither forced nor garbled! | 

All the witnesses show that the business was opened 
in June. 

The two defendants show, when called by complain- 
ant, that, when it opened, the business had $3500 to 
$3700 stock, and that the $700 from Alma, “was added ” 
to that stock in August. 

The object of the complainant in putting the opening 
of the business late in August or in September, is to show 
that Isaac Cohn was remitting money in quantities to 
M.S. Cohn, long prior to the time when there was a busi- 
ness here, by, or out of which it could have been pro- 
duced. How miserably that bold declaration fails when 
you confront it with the proof! ! 

So, taking into account the Alma goods, there was, 
by August, 1877, $4,400 put into the business, and that is 
just the amount which, by our previous calculation, 
M. S. Cohn had to put in. 

Meantime the sums taken in were almost daily re- 
mitted to M. 8. Cohn. 

New gceods were bought and sent back, and so the 
capital was kept in continuous revolution. One hun- 
dred dollars is taken in to-day; to-morrow it is sent 
to M. S. Cohn, and within a week it is reinvested in 
goods and is on its way back to the store at Fort Smith. 

But let us see what this process involves: $100 is 
taken in to-day. That includes the price paid for the 
goods and the profits made thereon. 

Counsel seem wedded to 25 per cent. as the maximum ; 
so, for the purpose of the illustration, we use it. 

Then this $100 is $80 originally invested, and $20 
profit. Together with the $80, this $20 is put into goods, 
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and when these goods are sold, the $100 invested pro- 
duces $125. Upon the $80 then, we have made $45 profit. 
Let us then invest the $125 and sell the investment, and 
our proceeds are $156.25. So,if we can invest our money 
and turn it over three times in a year, we make nearly 
100 per cent. 

We recite this for the purpose of showing a very 
great error into which the counsel have fallen, and we 
notice it only as showing, so far as it goes, how it is pos- 
sible that the business has grown to its present propor- 
tions from the small dimensions of June, 1877. 

Counsel argue everywhere, that the average profits 
of a mercantile business are 25 per cent per annum, and 
they base their arguments upon the depositions of 
Sparks and Breen. Now, Sparks and Breen, with all 


conceivable respect for the misapprehensions of others, 


say no such thing, and no such idea can be supported. 

They do say that 25 per cent., by their experience, is 
the average profit, but per annum—never ! 

25 per cent. is the average profit on goods sold. If 
one buy a bill of goods to-day, and sells them to-morrow, 
he makes 25 per cent; if he does not sell them fer a year 
he makes: 25 per cent. and in that event he would make 
25 per cent. per annum, because he had held his goods a 
year before he sold them. 

Let us show from the proof here, how utterly poor 
Cohn would have been consumed. 

_ He had, including the Alma stock, $4400 in his busi- 
ness. But in order to cover the highest estimates of 
counsel, suppose he had $6000. Then his 25 per cent. 
per annum, would give him an income in the way of 
profits of $1500. 


He paid rent eos - - $480 
Incidental expenses - - - 200 
Dan Harrington - - - 600 


Isaac Cohn, wages and expenses, say 1200 


Leave out everything else, Total, § $2480 
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And this to be paid out of an income of $1500! ! 

Of course no such thing was ever dreamed of by the 
witnesses, who are practical business men. They meant 
simply this: if a merchant sells $10,000 worth of goods 
in a year his average profit is 25 per cent. or $2500. If 
he sells $40,000 during the year, his average profit is 25 
per cent. or $10,000. 

Of course the expense of handling the goods, rent, 
clerk hire, freights, insurance, etc., etc., are to be paid 
out of the profits; and that is why the merchant does 
not generally become fabulously rich. 

But the estimates of Sparks and Breen are based 
upon goods bought at regular houses, as distinguished 
from auction and odd lot goods. Sparks never bought 
any goods at auction or sheriff’s sales; and Breen has 
been in business since 1878, and has only bought $2000 
of auction goods. 

Upon these auction goods and goods bought at sher- 
iff’s sales, the defendants testify that the profits are 
very large, and Dan Harrington swears that the average 
profit on the goods, with which they opened, was sixty 
to seventy-five per cent. He says it is usual for them to 
receive cheap lots of goods; that they received a great 
many such lots. 

He had clerked in other stores; had clerked for 
Breen nine years, and says the profits in that business 
are larger than any he had been connected with. He 
even is not free from attack. Counsel speak of him as 
the “swift witness, Harrington.” 

Poor Dan! You have heard from those who know 
nothing of you, the first imputation of wrong that has 
found its way to light! 

True as the needle to the pole ; honest as the breath 
which first said, “Our Father, which art in heaven,” you 
pursue the even tenor of your way, panoplied by 
conscious rectitude, and in the full enjvuyment of the 
respect of all who know you as you are! 
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- If then M.S. Cohn invested $3700 in the opening 
stock, and this stock yielded a profit of sixty per cent., 
he got for it $5920. The deposition of Isaac Cohn and 
exhibits, show that he received and remitted money to 
M. S. Cohn, and paid freights and other expenses 
amounting to about $5000, by September 15th, 1877, 
showing sales of about $2000 per month. By September 
15th, or within two and one-half months from the time 
he opened, M. S. Cohn had turned over nearly the whole 
of the opening stock, and had reinvested the proceeds in 
other goods. He put in $3700, which brought him from 
$5500 to $6000, according to the testimony of Harrington. 

He put in $700 of goods from Alma, and, it is fair to 
presume, that he got $700 for them. The proceeds of 
these, with those of the opening stock, gave him, by 
October 1st, 1877, at least $6500 in his business. 

This is less than tifty per cent. on the goods sold. . 
Pursue this process with half the tireless energy of 
M.S. Cohn at one, and Isaac Cohn at the other, end of 
the line, and it is not hard to ascertain how the business 
grew. 

Isaac Cohn worked hard; “did the work of three 
men,” as the testimony shows, and was well paid. He 
gets $1000 per annum and all expenses paid. 

These are reasons given by defendants for the growth 
of the business. How does complainant dispute them ? 

Turn, sir, to page 31 of his counsel’s brief, and you 
find the response :—“‘ We deny it! We say that it is 
simply impossible !” 

“We” are counsel for complainant. Suppose that 
“We” of counsel for defendants say, “We affirm it. 
We say it is possible.” 

It proves nothing except that lawyers will differ. 
The only difference would be that “We,” for defendants, 
have personally observed the business, while “We,” for 


complainant, have not. 
But upon the same page is another remarkable 
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argument. Counsel say, that defendant upon the 1st of 
May, 1878, purchased auction goods—“which are spot 
cash, $13,076.28.” 

Leaving aside the feasibility of making these pur- 
chases within ten months, with the capital he had, and 
was continually getting from the Newport store, let us 
pause to ask who said that auction goods were spot 
cash? What witness so testified ? 

Was it Isaac Cohn? Hesays: ‘These goods were 
“ sold to M.S. Cohn solely upon his own credit, and we 
‘* looked solely to him for payment. 

* * % % * * * 

“The largest portion of these bills were settled by 
‘‘ notes. He gave us one note May 25, 1877, payable 
“in thirty days, for $962.48; and another dated June 
*¢ 26, 1877, also payable in thirty days, for $501.30. Both 
“ of these notes were made by Mark 8S. Cohn, without 
‘* indorsement, and were paid at maturity. 

“ He, also, frequently gave us drafts on his commis- 
‘ sion merchant, which were uniformly honored.” 

[The court knows that commission merchants do 
sometimes advance money for their country customers. | 

This does not look like a spot cash transaction. 

O. J. Lewis says his firm sold M. 8. Cohn goods 
on his own credit. 

James D. Faulkner says his firm sold goods to M. 8. 
Cohn upon his individual credit, and looked to him alone 
for payment. 

Why sell on his credit, and look to him for payment, 
if it was spot cash. In a case of that kind the party 
would look to the money. 

So auction goods were NoT spot cash,—and the 
argument used loses all its force. 

Mark Cohn was right. He knew that the money a 
merchant makes depends, to a great extent, on how he 
buys,—and so he has made thousands by buying for 
far less than other merchants do. 
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The defendant, when on the stand as_ plaintiffs’ 
witness, says the results shown have been achieved with 
the capital he mentioned. Counsel say it is an impos- 
sibility. Heretofore we have atempted to reply to these 
facts by showing the record. But, as an offset to that, 
we desire, with the Court’s permission, to make a state- 
ment equally foreign to the proof in this case. 

On the 1st day of August, 1879, the firm of N. Gold- 
smith & Co., began business in this city, as hide buyers, 
with a capital, all told, of $835. By unceasing labor, 
and by the assistance of their commission merchants, 
they shipped and sold, within one year from that date, 
over 300,000 pounds of hides and furs!! 

At this time, just two years from their beginning, they 
have three established agencies, and the hide and fur 
trade of thirteen counties. Counsel would say this is 
impossible; but as an offset to a gratuitous statement of 
theirs we state this, a notorious fact in this community. 

The case, presented by defendants, is not an 
impossible or an improbable one; and no witness gain- 
says them in their statements concerning it. 

The question whether Isaac Cohn could be held 
liable for $1,300, which he sent his parents at the time of 
the break up in Pine Bluff, is one which can do no good 
to argue here. 

When the assignee sues him at law for that, it will be 
time enough to take proof on that subject. The suit 
here is to confiscate the Fort Smith business of M. S. 
Cohn, upon the ground that Isaac’s money went into it. 
We have only to try one case at a time. 

In this view of the case, the law did not require us, 
in order to make good our defense, to spend our time 
and substance in taking testimony to refute the deposi- 
tions of Bloom, Washer and Franklin; nor does it 
benefit us now to show the gross falsifications that 
appear upon the face of their depositions. 

In order to make a certainty of the injunction, 
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Franklin swears, in his affidavit, that he knew all about 
Isaac Cohn’s bankruptcy, being the agent of John S. 
Adams & Co., and the correspondent of Schawb; and 
that long after his schedules in bankruptcy were filed, 
he was in Pine Bluff, and borrowed $100 from witness, 
and gave him a diamond ring and two candle-sticks as 
security ; and that six months after that he saw Isaac 
Cohn in St. Louis and talked with him about it. 

Now, this whole thing was gotten up to show that the 
valuable ring and candle-sticks had been omitted from 
his schedule; that property had been held back. 

All the proof shows that Isaac Cohn got to St. Louis 
in March, 1877; that his schedules were filed April 20th, 
1877; that he got to Fort Smith, June 15th, 1877; and 
hasn’t been of out of the town since he came here. That 
he hasn’t seen Pine Bluff stnce more than a month 
before his schedules were filed. 

It is curious to take the affidavits of Bloom and 
Franklin and place them side by side with their deposi- 
tions. 
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IN THE U. 8. DISTRICT COURT. 


WESTERN DISTRICT OF ARK. 


KRAMER - - a a - - - Plaintiff, 


Coun & COHN, - - - - - Defendants. 


ARGUMENT OF ISAAC COHN ON PETITION FOR 
RECONSIDERATION. 


We propose to offer no argument upon plaintiff’s 
petition for reconsideration of the decree herein, as to 
M. 8. Cohn. His liability or exemption depended wholly 
upon matters of fact presented by the evidence; and as 
to these, we rest upon the assurance that the Court had 
conviction before pronouncing him guiltless of the fraud 
attributed to him by the bill. 

And so upon the other hand, we do not propose to 
argue the propriety of the conclusions of the Court as to 
Isaac Cohn’s liability for money improperly or fraudu- 
lently withheld from the assignee. We presume that 
the Court was fully satisfied upon that point. 

The single point upon which we rest is the utter ina- 
bility of a court of chancery to pronounce the decree 
herein rendered against Isaac Cohn. 

I. “Jurisdiction,” in its most general sense, is the 
power residing in a Court to determine judicially a 
given action, controversy or question, presented to it for 


decision. 
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Il. Hquity jurisdiction is the power to hear certain 
kinds and classes of civil actions, according to the prin- 
ciples of the method and procedure adopted by the 
Court of Chancery, and to decide them in accordance 
with the doctrines and rules of equity jurisprudence. 

III. Equity has exclusive jurisdiction where the right 
violated, or the remedy to be given, is purely equitable. 

IV. Equity has concurrent jurisdiction where the 
right violated is legal, and a court of law can, in some 
sort, or to some degree, afford the same relief as that 
given by a court of equity. 

V. Equity has no jurisdiction, exclusive or concur- 
rent, where the party has a full, adequate and complete 
remedy at law. 

VI. Where aremedy is sought for the violation of a 
legal right, for which there is ample remedy at law, 
equity will not entertain the claim, except where the bill 
states some independent ground of equity jurisdiction ; 
in which case, upon the establishment of the equity, the 
Court will proceed to administer all relief, whether legal 
or equitable, to which the parties may be entitled. 

VII. But in such case when there is a failure to 
establish the equity upon which the Court takes jurisdic- 
tion, it is without power to administer the relief sought, 
either equitable or legal. 

These statements are axiomatic, and scarcely need 
the citation of authority in their support. We refer, 
however, to 
I. Pomeroy’s Eq. Jur. Secs. 129—130—138— 

140—146—172—174. 


There is, and can be, no claim that this cause fell 
within the exclusive jurisdiction of equity. 

The only claim was that it belonged to the genus 
embraced by the concurrent. 

It is claimed that equity had jurisdiction. 


I. Because there was a fraudulent investment of 
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money which. should have gone to the assignee, in the 
stock of goods ostensibly owned by M. 8. Cohn, and 
which a decree in chancery was necessary to reach and 
recover. And 

II. Because it involved a fraud of Isaac Cohn’s, and 
equity -has jurisdiction in cases of fraud, accident 
and mistake, concurrently with courts of law. 

Let us examine the first: 

If fraudulent withholding of the money by Isaac 
Cohn from his assignee gave such assignee simply a 
right of action against him for its recovery, then the 
ground of the equitable jurisdiction of this Court was the 
allegation that such sum, so withheld, was fraudulently 
concealed in a business conducted in the name of M. 8. 
Cohn. That was disproved, and the Court so decreed ; 
and the rule is: 

Where a cause of action, cognizable at law, is enter- 
tained in equity upon the ground of some equitable relief 
sought by the bill, which, it turns out, cannot, for defect 
of proof or other reasun, be granted, the Court is without 
jurisdiction to proceed further, and should dismiss the 
bill without prejudice to an action at law for the money. 


Nicholl vs. Trustees of Huntingdon. 
I John. Ch’y. 166. 
Russell vs. Clarke. 
7 Cranch. 69. 
I Story Eq. Jur. § 71. 
N. B.—Mitchell os. Dowell. 
105 U.S. 430. 


If then the withholding of this money by Isaac Cohn, 
gave the assignee simply a right to recover the same by 
action at law, and if all the allegation of a fraudulent 
investment of this money in the name of M. S. Cohn was 
the basis of the exercise of equity jurisdiction, then the 
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right of the Court to proceed any further, was lost when 
it discovered the failure of the proof to sustain this jur- 
isdictional allegation. 


See Mitchell vs. Dowell. 
Supra. 


But if it be claimed that independent of this, a court 
of equity has jurisdiction to decree payment of this 
money, because equity and law have concurrent jurisdic- 
tion in cases of fraud, let us see whether that claim can 
be maintained. 

Fraud, per se, does not give jurisdiction to a court 
of chancery. It is only where the fraud annihilates the 
remedy, or renders the same so partial and ineffectual as 
that a court of law cannot effectuate justice. 

It is not fraud in the creation of a liability which 
gives equity jurisdiction, but it is fhe effect of fraud 
upon the right or remedy of the party. 

Let us illustrate: In Hudson vs. Gilliland, 25 Ark. 
p. 100, our court held that where one steals two mules, sells 
them and receives the proceeds, the owner might waive 
the tort and sue in assumpsit for the price received. 
In either event it is an action to recover money for which 
the defendant has become responsible by means of his 
fraud. His fraud in stealing the animal created the 
liability. 

Yet who would, for an instant, dream of filing a bill 
alleging these facts and attempting by means of a 
decree in chancery, to recover the value of the stolen 
animals ? 

On the other hand, in Bank of America vs. Pollock, 
4 Edw. 215—a clerk in a bank embezzled money and 
invested the same in stock in the name of his sisters, 
who were mere volunteers. Upon a bill filed it was held 
that equity, upon proof of this, would compel a convey- 
ance of the stock to the parties defrauded. Why ? 
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Because by the allegations of the bill, and from the 
proof it appeared that the stolen fund had been invested 
in property, the title to which was in the name of a third 
person, whereby the remedy of the person to whom the 
right of action accrued, was so hindered and obscured, 
as to make the remedy at law on to effectuate 
justice. 

Here was a case of concurrent jurisdiction. The 
injured party had his action at law to recover judg- 
ment; but the clerk having invested the money in the 
name of another party, equity also had jurisdiction to 
uncover the fraud and compel a subjection of the pro- 
perty purchased to the payment of the debt. 

In this case, suppose upon investigation it bad been 
shown by the proof, that although the clerk stole the 
money, he had not invested it in the property described 
in the bill, but that such property had come to his sisters 
by gift from an ancestor—there the ground upon which 
equity took jurisdiction would have been shown not to 
exist,and the Court would have been powerless to ascer- 
tain the amount stolen by the defendant, = give a 
personal decree against him for it. 

So, in the case at bar, the Court finds that ne Cohn 
defrauded his creditors by reserving from his assignee a 
large sum of money ; that Isaac Cohn did not invest the 
money so secreted in the business at Fort Smith, and 
that the claim of M.S. Cohn as owner thereof is not a 
mere pretense or sham. 

Hence, the ground upon which equity took juris- 
diction is shown not to exist, and the Court has no 
power to go further in the matter. 

Again, equity cannot take jurisdiction here for the 
purpose of declaring a trust, because equity can only 
declare a trust where the trust fund can be identified, 
and is, in whole or part, within the territorial jurisdic- 
tion of the Court, 


I. Perry on Trusts, § 128. 
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Upon the proposition that equity has no jurisdiction, 
on account of the fraud found here, we cite 


Huff vs. Ripley, ef al. 
58 Geo. 12. 

Youngblood vs. Youngblood, 
54 Ala. 486. 

Dugan vs. Ceereton, 
1 Ark. 31. 

Bay City Bridge Co. vs. Van Etten, 
36 Mich. 210., and other cases cited in 
note 2, to section 178. 

I. Pomeroy’s Equity Jur., and see also 
said section. 


So, in this case, the withholding of the money gave 
a right of action at law to the assignee, but the fact 
that Cohn’s pecuniary condition may render fruition 
uncertain, does not change the character of his liabil- 
ity, or the forum in which it is to be tried. 

We submit that the Court’s zeal in attempting to 
stamp fraud where it conceived it to exist, has led it 
beyond the sphere allotted to the chancellor. 

It feels that an opportunity has been afforded Isaac 
Cohn to make explanations which he has failed to make. 
We remind the Court that in our original argument we 
stated that we were defending not vindicating our clients. 

We knew that M. 8. Cohn and the business could not 
be held. We humbly believed that when the ground 
upon which the court of equity took jurisdiction was 
shown not to exist, no merely legal relief could be 
admininistered for want of jurisdiction. 

And this proposition we think we have demonstrated. 


Respectfully submitted, 
J. H. CLENDENING, 
M. H. SANDELS, 
Counsel for Defendants. 
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WILLIAMSPORT NATIONAL BANK VS. D. B. KNAPP ET AL., &C. 


1 UniItTED STATES OF AMERICA, 
Western District of Pennsylvania, { ‘ 


Among the records of the Circuit Court of the 
[Seal vor ‘<) United States for the Western District of Pennsyl- 
oe fea ‘ vania, at Williamsport, it is inter alia thus contained 


at No. 187, June Term, A. D. 1878. 
Appearance Docket Entry. 


DaNniIEL B. KNapp AND WILLIAM F. THOMPSON, LATE DOING BUSI- 
ness in the firm-name of Knapp & Thompson, for the use of 
John A. Otto and John R. Hazelet, as assignees, in trust for the 
benefit of creditors of said firm of Knapp & Thompson, 

vs. 

THE WILLIAMSPORT NATIONAL BANK, A CORPORATION DULY ORGAN- 
ized by the laws of the United States for banking purposes, and 
doing business at Williamsport, in the western district of Penn- 
sylvania. 


- € 


2 Summons in debt, issued April 17, 1878. Returnable the 
firsts Monday of May, 1878. Precipe filed April 17, 1878. 

April 18,1878. Served the within summons on James S. Lawson, 
cashier of the Williamsport National Bank, personally and by copy. 
“ So ans.” John Hall, U.S. M., per L. H. Martin, deputy, $2.50, paid 


by pl'ff. 
May 6, 1878. H. W. Watson appears for defendant, reserving all 
exceptions, as per appearance filed. 


May 6, 1878. Narr filed. Sameday filed statement and affidavit. 

May 8, 1878. Affidavit of defense filed. 

April 28,1879. Plea of defendant filed. 

September 6, 1880. Continued by consent. 

Sept. 24, 1881. Continued. 

And now, August 21, 1882, defendant’s attorneys file interroga- 
tories, and enter a rule for a commission to issue to George F. Keen, 
Esq., No. 425 Walnut street, Philadelphia, Pennsylvania, on fifteen 
days’ notice to plaintiffs or their attorney of record. Same day ser- 
vice of rule and copy of interrogatories accepted by J. C. Hill, of 
counsel for Plff's. (See rule.) 

August 30, 1882. Cross-interrogatories filed. 


3 September 4, 1882. Exit commission to George F. Keen, 


Esq., with copy of interrogatories and cross-interrogatories 
attached. 

September 18, 1882. Commission returned and filed with depo- 
sitions of Thomas R. Ash, William N. Taber, Thomas L. Hug- | 
gard, Frances W. Kennedy, Henry C. Stroup, John J. Foulkrod, and 
John H. Watt attached. Commissioner’s fees $50, paid by Thomas 
W. barlow, Esq. 

And now, September 22, 1882, the above cause is continued by con- 
sent of counsel, and is ordered for trial at the November Term, 1882, 
at Pittsburgh. It is further ordered that the record therein be 
taken there by the clerk. By the court. 
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And now, November 13, 1882, a jury of the country being called, 
came, to wit, Daniel Moser, P. H. Buck, Mason Irwin, 8S. D. Long, 
Charles N. Johnston, Cyrus Crossman, Daniel Nariger, Collin Soper, 
George H. Webb, John C. Calhoun, Isaiah Leeman, W. Cleiss, 
twelve good and lawful men of the western district of Pennsylvania, 
who, having been duly summoned, returned, balloted for, and em- 
panelled, were severally sworn or affirmed well and truly to try 

the issue herein joined. 
4 November 13, 1882. — Plaintiffs offer evidence, pro ut plain- 
tiffs’ offer No.1. Defendants object-. Same day objections 
overruled, evidence admitted, and exception to defendant. By the 
court. 

November 13, 1882. Plaintiffs offer evidence, pro ut plaintiffs’ 
offer No. 2. Defendant objects. Same day objections overruled, 
evidence admitted, and exception to defendant. By the court. 

November 14, 1882. Plaintiffs offer evidence, pro ué plaintiffs’ 
offer No. 3. Defendant objects. Same day objections overruled, 
evidence admitted, and exception to defendant. By the court. 

November 15,1882. Defendant offers evidence, pro ut defendants’ 
offer No.1. Plaintiffs object. Sameday objections overruled, evi- 
dence admitted, and exception to plaintiffs. By the court. 

And now, November 16, 1882, the said jury, on their oaths and 
affirmations aforesaid, respectively, do say that they find in favor 
of the plaintiffs, in the sum of three thousand and eighty-four dol- 
lars and thirty-four cents, and so say they all. 


November 16,1882. By leave of court, counsel for defend- ° 


5 ant move the court in arrest of judgment and for a new trial, 
for reasons filed same day. Same day, rule to show cause, 
&e., granted. 

December 5, 1882. Filed stipulation of counsel for plaintiff- and 
defendant that the testimony of George H. Webb, on rule for a new 
trial, may be taken before B.S. Bentley, Esq., at Williamsport, on 
Monday, Dec. 11, 1882, between the hours of 9 a. m. and 6 p. m., 
with the same effect as if a rule to take testimony had been regularly 
issued. Same day, issued certified copy of stipulation. 

December 19, 1882. Filed depositions to be read on hearing of 
motion for new trial. 

And now, December 19, 1882, the motion for new trial came on 
to be heard, and was argued by the respective counsel for plaintiff- 
and defendant. Same day the court, after due consideration, make 
the following order: 

December 19, 1882. New trial awarded unless the plaintiffs 
within ten days from this date file a remittitur for $935.00, from the 

amount of the verdict; and if said remittitur is filed, then 

6 judgment on the verdict for $2,150.38. By the court. 
December 27, 1882. Filed stipulation of counsel for plain- 
tiffs, as follows: And now, to wit, December 26, 1882, the plaintiffs, 
by their counsel, appear and release and remit the sum of nine hun- 
dred and thirty-five dollars of the verdict rendered by the jury in 
the above case, in accordance with the order of the court, and ask 
that judgment be entered on the verdict for the balance, to wit, the 
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sum of $2,150.34. Whereupon it is ordered, adjudged, and decreed, 
by our said circuit court of the United States for the western district 
of Pennsylvania, that the said plaintiffs do recover from the said 
Williamsport National Bank, defendant, their said debt of two thou- 
sand one hundred and fifty dollars and thirty-four cents, as also their 
costs and charges in this behalf expended. And the said defendant 
in mercy, &c. 
Judgment signed December 27, 1882. 
B. S. BENTLEY, Jr., Clerk. 


Jan’y 24, 1883. Plaintiffs’ bill of costs filed, amounting to 
$65.70. 
7 April 10, 1883. Filed certificate of difference of opinion of 
Hon. William McKennan, circuit judge, and Hon. M. W. 
Acheson, district judge, as to the law governing questions raised on 
the trial of the above-stated cause. 

April 10, 1883. Issued writ of error duly allowed by Hon. Wil- 
liam McKennan and Hon. M. W. Acheson. Same,day, exit citation 
to Daniel B. Knapp and William F. Thompson, late doing business 
in the firm-name of Knapp & Thompson, for the use of John A. 
Otto and John R. Hazelet, as assignees in trust for the benefit of 
creditors of said firm of Knapp & Thompson, defendants in error, 
to be and appear at a Supreme Court of the United States, to be 
holden at the City of ign. stem D.C.,on the second Monday of 

writ of error. 

Citation returned and filed April 21, 1883: Duly served on John 
A. Otto and John R. Hazelet, April 20, 1883, personally and by copy, 

as per service on citation duly sworn to by C. La Rue Mun- 
8 son, Esq. 

April 21, 1883. Filed bond of George L. Sanderson, Edgar 
Munson, and John White, dated April 10,1883, and duly approved by 
M. W. Acheson, United States district judge for the western district. of 
Pennsylvania, in the sum of five thousand dollars, conditioned that 
if the said The Williamsport National Bank shall present their writ 
of error to effect, and answer all damages and costs, if they fail to 
make their plea good, then the said obligation to be void; else, to 
remain in full foree and virtue. 

9 UNITED STATES, Pee 

Western District of Pennsylvania, f °°’ 

The President of the United States to the Marshal of the Western 
District of Pennsylvania, Greeting : 


We command you, that you summon the ong a a 
[seaL.] National Bank, a corporation duly organized by the laws 

of the United States for banking purposes, and doing busi- 
ness at Williamsport, in the western district of Pennsylvania, late 
of vour district, if she may be found therein, so that she be and appear 
before the judges of the circuit court of the United States, in and for 
the western district of Pennsylvania, in the third circuit, at a session 
of the same court to be holden at Williamsport, on the first Monday 
of May, 1878, to answer to Daniel B. Knapp and William F. Thomp- 
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son, late doing business in the firm-name of Knapp & Thompson, for 
the use of John A: Otto and John R. Hazelet, as assignees in trust 
for the benefit of creditors of said firm of Knapp & Thompson, in a 
plea of debt, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Esquire, Chief Justice of 
the Supreme Court of the United States, at Williamsport, this seven- 
teenth day of April, A. D. 1878, and in the one hundred and second 
year of the Independence of the United States. 

B. S. BENTLEY, Jr., Clerk. 


10 APRIL 18, 1878. 


Served the within summons on James S. Lawson, cashier of the 
Williamsport National Bank, personally and by copy. 

So ans. JOHN HALL, U.S. WW. 

$2.50 paid by plaintiff. Per L. H. MARTIN, Deputy. 


[ Endorsed 1 No. 187. June Term,1878. Knapp & Thompson, for 
use, &c., vs. The Williamsport National Bank. Summons in debt. 
Parsons, Ames, Hill, McCormicks, p. q. 


11 Prexcipe for Summons. 


In the Circuit Court U.S. West. Dist. Penna., (at Williamsport.) 
June Term, 1878. 


DANIEL B. KNapp AND WILLIAM F. THompson, LATE ) 
doing business in the firm-name of Knapp & 
Thompson, for the use of John A. Otto and John 
R. Hazelet, as assignees in trust for the benefit of 
creditors of said firm of Knapp & Thompson, 

v8. No. 187. 

THE WILLIAMSPORT NATIONAL BANK, A CORPORA- 
tion duly organized, under the laws of United 
States, for banking purposes, and doing business 
at Williamsport, in the Western District of 
Pennsylvania. : 


Issue summons in debt. Returnable first Monday of May, A. D- 


1878. 
HENRY C. PARSONS, 
H. T. AMES, 
J.C. HILL, 
S. T. & H. C. McCORMICK, 
Attys for PUffs. 
To B. L. BENTLEY, Jr., Clerk. 


12 Endorsed: No. 187. June T., 1878. Knapp & Thompson, 

for use, &c., vs. The Williamsport National Bank. Precipe 
for summons. Filed April 17, 1878. Parsons, Ames, Hill, MeCor- 
micks, p. q. 
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13 Appearance. June T., 1878. 
Knapp & THOMPSON, for use, &c., 
| No. 187. 


v8. 
W’n’sportT Nat. B'K. 
We appear for def’t in this case, reserving exceptions. 
H. W. WATSON, 
C. La RUE MUNSON, 
Att’ys for Def’t. 
To B.S. Bent ey, Jr., Clerk. 
May 6, 1878. 


Endorsed: No. 187. June Term, 1878. Knapp & Thompson, for 
use, &c., vs. W’m’sport Nat'l Bank. Appearance. Filed May, 6, 
1878. | 


14 Narr. 


In the Circuit Court U. S. West’n Dist. Penna., (at Williamsport.) 
June T., 1878. io 


DaNnIEL B. Knapp AND WILLIAM F. THOMPSON, LATE ) 
doing business as Knapp & Thompson, for the 
use of John A. Otto and John R. Hazelet, as- 
signees in trust for the benefit of their creditors, 7; No. 187. 

v8. 

THE WILLIAMSPORT NATIONAL BANK, OF WILLIAMS- 

PORT, PA. 4 
UNITED STATES OF AMERICA, \ 
Western District of Pennsylvania, . 


The Williamsport National Bank,a banking association established 


_in the western district of Pennsylvania, under the laws of the United 


States providing for national banking associations, approved 
15 the third day of June, A. D. one thousand eight eine and 
sixty-four, and supplements, has been summoned to answer 
Daniel B. Knapp and William F. Thompson, late trading under 
the name and style of Knapp & Thompson, for the use of John A. 
Otto and John R. Hazelet, assignees of the said Knapp & Thomp- 
son, for the benefit of the creditors of the said firm, the plaintiffs in 
this suit, of a plea that she render unto the said plaintiffs the sum 
of four thousand five hundred $8, dollars, good and lawful money 
of the United States, which she owes to and unjustly detains from 
them, and thereupon the said plaintiffs, by their attorneys, H. C. 
Parsons, S. T. & H. C. McCormick, H. T. Ames, and J. C. Hill, 
complaims: 
For that whereas, heretofore, to wit, on the first day of April, A. 
I). one thousand eight hundred and seventy-eight, and for a long 
time prior thereto, and from that time to the present, hath 
16 ever been an association and body corporate, located and 
carrying on the business of bunking in the city of Williams- 
port, county of Lycoming, and western district of Pennsylvania, 
aforesaid, under and by virtue of an act of Congress, entitled, “An 
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act to provided a national currency, secured. by a pledge of United 
States bonds, and to provide for the circulation and redemption 
thereof,” approved June third, A. D. eighteen hundred and sixty- 
four, and its supplements, and the laws of the Commonwealth of 
Pennsylvania in such cases made and provided: - | 


For that, whereas : 


17 No. 1. 


The said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-sixth day of April,in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of three 
hundred dollars and — cents, for the said Knapp & Thompson, 
which said note was drawn by E. Cramer to the order of Knapp & 
Thompson, and by them endorsed, said note bearing date the twenty- 
sixth day of April, one thousand eight hundred and seventy-six, and 7 
payable two months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, the sum of four dollars and eighty-eight 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and | 
and by force of the statute in such case made and provided, the said p 
defendant forfeited, for the said last-mentioned offence, the further 
sum of nine dollars and seventy-six cents. 


No. 2. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of May, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain promissory 
note of three hundred ninety-three dollars and ninety-two cents for 
the said Knapp & Thompson, which said note was drawn by D. B. 
Hubbard, President, to the order of Knapp & Thompson, and by them 
endorsed, said note bearing date the second day of May, one thousand 
eight hundred and seventy-six, and payable three months after date, 
and on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the sum 
of nine dolla rs and forty-five cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for the said last-men- 
tioned offence, the further sum of eighteen dollars and ninety cents. 


18 No. 3. 


And the said plaintiff in fact further saith, that the said defendant, 4 
within two years next before the commencement of this suit, to wit, ; 
on the second day of May, in the year of our Lord one thousand 4 
eight hundred and seventy-six, did discount a certain note of one f 
hundred aud eleven dollars and sixty-two cents, for the said Knapp 
& Thompson, which said note was drawn by B. H. Taylor & Son to 
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the order of Knapp & Thompson, and by them endorsed, said note 
bearing date the second day of May, one thousand eight hundred 
and seventy-six. and sealaile three months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of two dollars 
and sixty-eight cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of five dollars and thirty-six cents. 


No. 4. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of May,in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of three 
hundred and twenty-five dollars and seventy-four cents for the said 
Knapp-& Thompson, which said note was drawn by Samuel Achen- 
bach to the order of Knapp & Thompson, and by them endorsed, 
said note bearing date the second day of May, one thousand eight 
hundred and seventy-six, and payable three months after date, and 
on which said note the said defendant charged the said Knapp «& 
Thompson, and the same received, as interest or discount, the sum of 
five dollars and sixty-seven cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and_ provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of eleven dollars and thirty-four 
cents. 


19: - No. 5. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the fourth day of May, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
hundred and twelve dollars and six cents for the said Knapp & 
Thompson, which said note was drawn by T. N. Thompson to the 
order of Knapp & Thompsen, and by them endorsed, said note bear- 
ing date the second day of May, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of two dollars 
and seventy-one cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence the further sum of five dollars and forty-two cents. 


No. 6. 
And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 


s 


, ~ Ps >, pigs a <> aA ae Seat BP nee > > 3 ae EG ie nat «jet ot eR et Narn e 4 . ‘ 
* Bit bee 3 at Oi ¥ P r Ra ee, z ihe 3 * 2 x yee he é 
Bi a Big fit IF oy Pe Fe ete enn et. a ie y a oe ae se ig LaF ee PP PE ED Saye ae 

aN tee % Fite st ce; PN eae TR tS ae a ee Re ARR eRe ok AE Te = vB 


WILLIAMSPORT NATIONAL BANK VS. 


wit, on the fifteenth day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
four hundred and seventy dollars and fifty cents for the said Knapp 
& Thompson, which said note was drawn by Snyder Brothers to the 

_ order of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 15th day of April, one thousand eight hundred and 
seventy-six, and payable four months after date, and on which 
said note the ae rf fendant charged the said Knapp & Thomp-- 
son, and the same received, as interest or discount, the sum of twelve 
dollars and seventy-two cents, being at the rate of nine per cent. per 
annum, contrary to the form of the statute in such case made and 
provided ; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for the said last-men- 
tioned offence, the further sum of twenty-five dollars and forty-four 

cents. 


20 No. 7. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 3d day of May, in the year. of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of forty- 
nine dollars and ninety-eight cents for the said Knapp & Thompson, x 
which said note was drawn by Daniel Luppert to the order of 4 
Knapp & Thompson, and by them endorsed, said note bearing date 
the 3d day of May, one thousand eight hundred and seventy-six, and 
payable three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson,and thesame received, 
as interest or discount, the sum of one dollars and twenty cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of two 
dollars and forty cents. 


No. 8. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next befure the commencement of this suit, to 
wit, on the eleventh day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of : 
fifty-four dollars and twenty cents for the said Knapp & Thompson, a 
whieh said note was drawn by John Ransom to the order of Knapp ‘ 
& Thompson, and by them endorsed, said note bearing date the 
eleventh day of May, one thousand eight hundred and seventy-six, 
and payable three months after date, and on which said note the 
said defendant charged tle said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and thirty- 
two cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of two dollars and sixty-four cents. 
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And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to — 
wit, on the 4th day of May, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of three 
thousand five hundred dollars and — cents, for the said Knapp & 
Thompson, which said note was drawn by Knapp & Thompson to 
the order of John A. Otto, and by him endorsed, said note bearing 
date the fourth day of May, one thousand eight hundred and seven- 
ty-six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of eighty-four dollars 
and — cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case anal and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of one hundred sixty-eight dollars and — cents. 


No. 10. - 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 29th day of April, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
thousand five hundred dollars and — cents for the said Knapp & 
Thompson, which said note was drawn by Knapp & Thompson 
to the order of John Smith, and by him endorsed, said note 
bearing date the 29th day of April, one thousand eight hun- 
dred and seventy-six, and payable 3 months after date, and on 
which said note the said delndeah charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of thirty-six dollars and — cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided ; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of seventy-two dollars and 
cents. 


22 11. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 15th day of May, in the vear of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
hundred dollars and cents for the said Knapp & Thompson, 
which said note was drawn by S. Weymouth to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 
twenty-ninth day of April, one thousand eight hundred and seven- 
ty-six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of two dollars and 
forty cents, being at the rate of nine per cent. per annum, contrary 
to the ce “ the statute in such case made and provided ; whereby, 
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and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of four dollars and eighty cents. 


12. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 18th day of May, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
thousand dollars and cents for the said Knapp & Thompson, 
to the order of John Smith, and by him endorsed, said note bearing 
date the 18th day of May, one thousand eight hundred and seventy- 
six,and payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, end the same re- 
ceived, as interest or discount, the sum of twenty-four dollars and 
cents, being at the rate of nine per cunt. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of forty-eight dollars and — cents. 


23 13. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 19th day of May, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of four 
hundred and twenty-three dollars and nineteen cents for the said 
Knapp & Thompson, which said note was drawn by Millspaugh 
Bros. to the order of Knapp & Thompson, and by them salad, 
said note bearing date the 19th day of May, one thousand eight hun- 
dred and seventy-six,and payable three months after date, and on 
which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum of 
ten re ee and seventeen cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of twenty dollars and thirty-four 
cents. 


14. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 20th day of May, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of two 
hundred fifty-five dollars and fifty-one cents for the said Knapp 
& Thompson, which said note was drawn by Peter Herdic to the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 18th day of May, one thousand eight hundred and sev- 
enty-six, and payable three months after date, and on which said 
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note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of six dollars and 
fifteen cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of twelve dollars and thirty cents. 


24 15. 


And the said plaintiff in fact further saith, that the said defendant’ 
within two years next before the commencement of this suit, to wit» 
on the 22d day of May, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of sixty-three 
dollars and forty-one cents for the said Knapp & Thompson, which 
said note was drawn by P. W. Hilgert to the order of Knapp & 
Thompson, and by them endorsed, said note bearing date the 22d 
day of May, one thousand eight hundred and seventy-six and pay- 
able three months after date, and on which said note the said 


defendant charged the said Knapp & Thompson, and the same’ * 


received, as Interest or discount, the sum of one dollars and fifty- 
three cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further. 
sum of three dollars and six cents. 


16. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 13th day of May, in the year of our Lord one thousand eight 
hundred and.seventy-six, did discount a certain note of one hundred 
dollars and — cents for the said Knapp & Thompson, which said 
note was drawn by John Nutes to the order of Krapp & Thompson, 
and by him endorsed, said note bearing date the 15th — of May, 
one thousand eight hundred and seventy-six, and payable seventy 
days after date, and on which said note the said defendant charged 
the said Knapp & Thompson, and the same received, as interest or 
discount, the sum of one dollars and eighty-eight cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the statute 
in such case m:Je and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of three dollars and 
seventy-cight cents. 


25 17. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 29 day of May, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of fifteen hun- 
dred dollars and — cents, for the said Knapp & Thompson, which 


—— 
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said note was drawn by Knapp & Thompson to the order of John 
A. Otto, and by him endorsed, said note bearing date the 29th day 
of May, one thousand eight hundred and seventy-six, and payable 3 
months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of thirty-six dollars and — cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of seventy- 
two dollars and — cents. 


18. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 3d day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of one thousand 
dollars and — cents for the said Knapp & Thompson, which said 
note was drawn by Knapp & Thompson to the order of John Smith, 
and by him endorsed, said note bearing date the 3d day of June, one 
thousand eight hundred and seventy-six, and payable 3 months after 
date, and on which said note the said pared. ws charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of twenty-four dollars and cents, being at the rate of 
nine per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made‘and provided, the said defendant forfeited, for the 
said last-mentioned offence, the further sum of forty-eight dollars 
and cents. a a 


26 19. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 2d day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of three hun- 
dred & eighty-five dollars and eighty-three cents for the said 
Knapp & Thompson, which said note was drawn by D. B. Hubbard, 
President, to the order of oe & Thompson, and by them endorsed, 
said note bearing date the 2d day of Junc, one thousand eight hun- 
dred and seventy-six, and payable 3 months after date, and on which 
said note the said defendant charged the said Knapp & Thompson 
and the same received, as interest or discount, the sum of: nine dol- 
lars and twenty-seven cents, being at the rate of nine per cent. per 
annum, contrary to the form of the statute in such ease made and 
provided; whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of eighteen dollars and fifty-seven cents. 


20. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 


iy 


iy 


Thompson, and by them endorsed, said note bearing date the 2c 
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on the 3d day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of ninety-six 
dollars and thirty-six cents for the said Knapp & Thompson, which 
said note was drawn by W’msport Rubber Co. to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 2d day 
of June, one thousand eight hundred and seventy-six, and: payable 
three months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of two dollars and thirty-three cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend. 
ant forfeited, for the said last-mentioned offence, the further sum of 
four dollars and sixty-six cents. 


27 21. 


And the said plaintiff in fact.further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 8 day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of forty-five 
dollars and cents for the said Knapp & Thompson, which 
said note was drawn by Page, Gage & Co. to the order of Knapp & 

4am 
of June, one thousand eight hundred and seventy-six, and payable 
three months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as in- 
terest or discount, the sum of one dollars and eleven cents, being at 
the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; wherely, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of two 
dollars and 22 cents. 


22. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 10 day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of one hundred 
eighty-two dollars and cents for the said Knapp & Thompson, 
which said note was drawn by John J. Smith to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 10th 
-_ of June, one thousand eight hundred and seventy-six, and pay- 
able 3 months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of four dollars and thirty-seven cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said last-mentioned offence, the further sum of 
eight dollars and seventy-four cents. 
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98 23. 


And the said plaintiff in fact further saith, that the said defendant, 
Within two years nexi before Uie GoMmmMciceHicnt of this emt, te wit, 
on the 20 day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of sixty-two 
dollars and 81 cents for the said Knapp & Thompson, which said 
note was drawn by James Thompson to the order of Knapp & 
Thompson, and by them mc: said note bearing date the 20 
day of June, one thousand eight hundred and seventy-six, and pay- 
able 3 months after date, and on whieh said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of one dollars and fifty-two cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and: by force of 
the statute in such case made and _ provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of three 
dollars and four cents. 


24. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 18th day of May, in the year of our Lord one thousand eight 
hundred and seventy- six, did discount a certain note of five hun- 
dred dollars and - cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson to the order of 
John Smith, and by him endorsed, said note bearing date the 13th 
day of May, one thousand eight hundred and seventy-six, and pay- 
able 3 months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of twelve dollars and cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said Jast-mentioned offence, the further sum of 
twenty-four dollars and cents. : 

29 : 2d. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of June, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of thirteen 
hundred dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson to the order of 
and by him endorsed, said note bearing date the 6th 
day of June, one thousand eight hundred and seventy-six, and pay- 
able 3 months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of thirty-one dollars and twenty cents, 
being at the rate of nine per cent. per annum, contrary to the form of 
the statute in such case made and provided; whereby, and by force 
of the statute in such case made and provided, the said defendant 
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forfeited, for the said last-mentioned offence, the further sum of sixty- 
two dollars and forty cents. 


26. 


And the said plaintiff in fact further sa‘th, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of July, in the year of our Lord one thousand cight 
hundred and seventy-six, did discount a certain note of one hundred 
dollars and sixty-five cents for the said Knapp & Thompson, which 
said note was drawn by Samuel Achenback to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 3d 
day of July, one thousand eight hundred and seventy-six, and pay- 
able three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of two dollars and 43 cents, being at 
the rate of 9 per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the 
statute in such case made and provided, the said defendant forteited, 
for the said last-mentioned offence, the further sum of four dollars 
and 86 cents. 


30 27. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 6th day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, ‘did discount a certain note of fifty- 
two dollars and seventy-seven cents for the said Knapp & Thomp- 
son, which said note was drawn by Robert Housel, to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the 5th day of July, one thousand eight hundred and seventy-six, 
and payable three months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and 28 cents, 
being at the rate of 9 per cent. per annum, contrary to the form of 
of the statute in such case made and provided; whereby, and. by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said last-mentioned offence, the further sum of 
two dollars and fifty-six cents. : 


28. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of tliis suit, to 
wit, on the 6th day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 
$382.62 dollars and cents for the said Knappe& Thompson, 
which said note was drawn by D. B. Hubbard, president, to the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 3d day of July, one thousand eight hundred and sev- 
enty-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of nine dollars 
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and twenty cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned of- 
fence, the further sum of eighteen dollars and forty cents. 


31 29. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 6th day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of five hun- 
dred nineteen dollars and sixteen cents for the said Knapp & Thomp- 
son, which said note was drawn by Peter Herdic to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the 23 day of June, one thousand eight hundred and seventy-six, and 
payable four months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of twelve dollars and forty-eight cents, 
being at therateof nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of twenty- 
four dollars and ninety-six cents. 


30. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next befure the commencement of this suit, to 
wit, on the 6th day of July in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of five 
hundred nineteen dollars and sixteen cents for the said Knapp & 
Thompson, whieh said note was drawn by Peter Herdic totheorder of 
Knapp & Thompson, and by them endorsed, said note bearing date the 
23d day of June, one thousand eight hundred and seventy-six, 
and payable four months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of twelve dollars and forty- 
eight cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of twenty-four dollars and ninety-six cents. | 


32 31. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of five 
hundred twenty-one dollars and seventy-one cents, for the said Knapp 
& Thompson, which said note was drawn by Peter Herdic to the 
order of Knapp & Thompson, and by them endorsed, said note 
bearing date the 23 day of June, one thousand eight hundred 


EE ST PE ee 


D. B. KNAPP AND W. F. THOMPSON, &C. 17 


and seventy-six, and payable four months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and thesame received, as interest or discount, thesum of sixteen dollars 
and fifty-eight cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of thirty-three dollars and sixteen cents. 


32. 


And the said plaintiff in fact further saith, that the said defendant, 
withii two years next before the commencement of this suit, to wit, 
on the 8th day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of five 
hundred seventy-four dollars and seventy-seventy cents for the said 
Knapp & Thompson, which said note was drawn by Snyder Broth- 
ers, to the order of Knapp & Thompson, and by them endorsed, 
said note bearing date the 23d day of June, one thousand eight 
hundred and seventy-six, and payable four months after date, and 
on which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum of 
fifteen dollars and ninety-six cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of .the statute in such case 
made and _ provided, the said’ defendant forfeited, for the said last- 
mentioned offence, the further sum of thirty-one dollars and ninety- 
two cents. 


5b 33. 


And the said plaintiff in fact further saith, that the said defend- 
ant, next before the commencement of this suit, to wit,on the 17th 
day of July, in the year of our Lord one thousand eight hundred 
and seventy-six, did discount a certain note of ninety-six dollars 
and thirty-two cents for the said Knapp & Thompson, which said 
note was drawn by John Ransom to the order of Knapp & Thomp- 
son, and by them endorsed, said note bearing date the first day of 
July, one thousand eight hundred and seventy-six, and payable 
three months after date, and on which said note the said defendant 
‘charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of two dollars and thirty-three cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said de- 
fendant forfeited, for the said last-mentioned offence, the further 
sum of four dollars and sixty-six cents. | 


34, 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 17th day of July, in the year of our Lord one thousand 
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eight hundred and seventy-six, did discount a certain note of fifty- 
‘two dollars and twenty-eight cents for the said Knapp & Thomp- 
son, which -said note was drawn by P. W.Hilgert to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the 10 day of July, one thousand eight hundred and seventy-six, 
and payable three months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and thirty- 
two cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the 
said defendant forfeited, for the said last-men tioned offence, the 
further sum of two dollars and sixty-four cents. 


o4 30. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 17 day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 
one hundred twenty-nine dollars and seventy-six cents for the 
said Knapp & Thompson, which said note was drawn by Thomas 
N. Thompson to the order of Knapp & Thompson, and by them 
endorsed, said note bearing date the 11th day of July, one thousand 
eight hundred and seventy-six, and payable 3 months after date, 
and on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the sum 
of three dollars and twelve cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for the said last-men- 
tioned offence, the further sum of six dollars and twenty-four cents. 


36. 


The said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 20 day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of five 
twenty-nine dollarsand seventy-six cents, for thesaid Knapp & Thomp- 


' - son, which said note was drawn by Millspaugh Bros. to the order of 


Knapp & Thompson, and by them endorsed, said note bearing datethe 
20 day of July, one thousand eight hundred and seventy-six, and 
payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, the sum of 12 dollars and 72 
cents, being at the rate of 9 per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of 25 dollars and 44 cents. 
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And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 11th day of July, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of seventy- 
three dollars and seventy-two cents for the said Knapp & Thomp- 
son, which said note was drawn by Joseph Hunter, to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the 11th day of July, one thousand eight hundred and seventy-six, 
and payable 3 months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and eighty-one 
cents, being at the rateof nine percent. perannum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said last-mentioned offence, the further sum of 
three dollars and sixty-two cents. 


38. 


‘And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 


_ wit, on the 11th day of July, in the year of our Lord one thousand 


eight hundred and seventy-six, did discount a certain note of 
$82.24 dollars and cents for the said Knapp & Thompson, 
which said note was drawn: by Peter Herdic, to the order 
of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 11th day of July, one thousand eight hundred and sev- 
enty-six, and payable 3 months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of two dollars 
and one cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and _ pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of four dollars and two cents. 


36 39. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the 26 day of July, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of $69.71 
dollars and cents for the said Knapp & Thompson, which said 
note was drawn by James Rissell to the order of Knapp & 
Thompson, and by them endorsed, said note bearing’ date the 26th 
day of July, one thousand. eight hundred and seventy-six, and pay- 
able three months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of one dollars and sixty-eight cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
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the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of three 
dollars and thirty-six cents. 


40. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of November, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain prom. note of 
eighty-five dollars and sixty-eight cents for the said Knapp & Thomp- 
son, which said note was drawn by Thomas N. Thompson to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the second day of November, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and the 
same received, asinterest or discount, the sum of two dollars and seven 
cents, being at the rate of nine per cent. perannum, contrary tothe form 
of the statute in such case made and provided; whereby, and by force 
of the statute in such case made and provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum of four 
dollars and fourteen cents. 


Oo” 41. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventh day of August, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of three 
thousand five hundred dollars and — cents, for the said Knapp.& 
Thompson, which said note was drawn by Knapp & Thompson to 
the order of Jno. A. Otto, and by him endorsed, said note bearing 
date the seventh day of August, onethousand eight hundred and seven- 
ty-six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of eighty-four dollars 
and — cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of one hundred sixty-eight dollars and — cents. 


42. 
And the said plaintiff in fact further saith, that the said defendant, 


within two years next before the commencement of this suit, to wit | 


on the seventh day of August, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
thousand dollars and cents for the said Knapp & Thompson 
to the order of Jno. Smith, and by him endorsed, said note bearing date 
the seventh day of August, one thousand eight hundred and seventy- 
six,and payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, end the same re- 
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ceived, as interest or discount, the sum of twenty-four dollars and 
cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of forty-eight dollars and cents. 


38 43. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of November, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
four hundred and ninety-five dollars and ninety-three cents for the 
said Knapp & Thompson, which said note was drawn by D. B. 
Hubbard, president, to the order of Knapp & Thompson, and by 
them endorsed, said note bearing date the second day of Noveme 
ber, one thousand eight hundred and seventy-six, and payable 
three months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as in- 
terest or discount, the sum of eleven dollars and ninety-one cents, 
being at the rate of 9 per cent. per annum, contrary to the form of 
the statute in such case made and provided; whereby, and by force 
of the statute in such case made and provided, the said defendant 
forteited, for the said last-mentioned offence, the further sum of 
twenty-three dollars and eighty-two cents. 

44, 

Atid the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the second day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note 
of one hundred and twenty-seven dollars and forty-one cents for the 
said Knapp & Thompson, which said note was drawn by Sam’! 
Achenbach to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the second day of November, one 
thousand eight hundred and seventy-six, and payable three months 
after date, and on- which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of three dollars and eighteen cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of six dollars and 
thirty-six cents. as cae 


39 | 45. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next befure the commencement of this suit, to 
wit, on the second day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note 
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of sixty-nine dollars and forty-four cents for the said Knapp & 
Thompson, whieh said note was drawn by James Thompson to the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the second day of November, one thousand eight hun- 
dred and seventy-six and payable three months after date, and on 
which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of one dollars and sixty-eight cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said _last- 
mentioned offence, the further sum of three dollars and thirty-six 
cents. 


46. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the first day of August, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of fifteen 
hundred dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson to the ae of 
John Smith, and by him endorsed, said note bearing date the first 
day of August, one thousand eight hundred and seventy-six, and 
payable three months after date, and on which said note the said 


defendant charged the said Knapp & Thompson, and the same |. 


received, as interest or discount, the sum of thirty-six dollars and 
cents, being at the rate of. nine per cent. per annum,.con- 
trary to the form of the statute in such case made and provided 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of seventy-two dollars and cents. 


40 47. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the sixth day of November, in the vear of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
hundred & sixty-four dollars and fifty cents for the said Knapp 
& Thompson, which said note was drawn by B. H. Taylor & Son 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the sixth day of November, one thousand eight 
lhundred and seventy-six, and payable three months after date, and on 


which said note the said defendant charged the said Knapp & Thomp- 


son, and the same received, as interest or discount, the sum of three 
dollars and ninety-six cents, being at the rate of nine per cent. per 
annum, contrary to the form of the statute in such case made and 
provided ; whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of seven dollars and ninety-two cents. 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on theeighth day of November, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of three 
hundred & fifty-one dollars and ninety-eight cents for the said 
Knapp & Thompson, which said note was drawn by Snyder Bros. 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the eighth day of November, one thousand eight hun- 
dred and seventy-six, and payable three months after date, and on 
which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum of 
eight dollars and forty-five cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided ; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of sixteen dollars and ninety 


cents. 
41 . | 49. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the thirteenth day of November, in the year of our Lord one 
thousand eight hundred and. seventy-six, did discount a certain 
note of one Tennioad dollars and’ cents for the said Knapp 
& Thompson, which said note was drawn by J. B. Allen to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the thirteenth day of November, one thousand eight hundred and sev- 
enty-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of two dollars and 
forty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case oak and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said -defendant forfeited, for the said last-mentioned offence, the 
further sum of four dollars and eighty cents. 


a0. 


And the said plaintiff in fact further saith, that the said defendant, 


within two years next before the commencement of this suit, to wit, 


on the fourteenth day of November, in the vear of our Lord one thous- 
and eight hundred and seventy-six, did discount a certain note of sixty- 
four dollars and seventy-nine cents for the said Knapp & Thompson, 
which said note was drawn by F. Luenberger to the ofder of Knapp 
& Thompson, and by them endorsed, said note bearing date the 
fourteenth day of November, one thousand eight hundred and seven- 
ty-six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars and 
fifty-six cents, being at the rate of nine per cent. per annum, contrary 
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to the form of the statute in such case made and provided ; whereby, 
and by force‘of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of three dollars and twelve cents. 


42 51. 


And the said plaintiff in fact further saith, that the said defendant’ 
within two years next before the commencement of this suit, to wit’ 
on the sixteenth day of November in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note 
of four hundred and fifty-three dollars and fifty-six cents, for the 
said Knapp & Thompson, which said note was drawn by M. Kelly 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the sixteenth day of November, one thousand 


eight hundred and seventy-six and payable three months after 


date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of eleven dollars and nine cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of twenty-two dollars and 
eighteen cents. 
52. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the eighteenth day of November, in the year of our Lord. one 
thousand eight hundred and seventy-six, did discount a certain note 
of forty-two dollars and eighty cents for the said Knapp & Thomp- 
son, which said note was drawn by F. Weymouth to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the eighteenth day of November, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and four cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned offence, 
the further sum of two dollars and eight cents. 


43 dd. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-first day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note 
of three hundred and seventy dollars and nine cents for the said 
Knapp & Thompson, which said note was drawn by Millspaugh 
Bros. to the order of Krapp & Thompson, and by them endorsed, 
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said note bearing date the twenty-first day of November, one thou- 
sand esght hundred and seventy-six, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of eight dollars and ninety-one cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of seventeen dollars 
and eighty-two cents. 
54. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the twenty-third day of November, in the year of our Lord 
one thousand eight hundred and seventy-six, did discount a cer- 
tain note of fifty-one dollars and ninety-one cents for the said Knapp 
& Thompson, which said note was drawn by Dr. Wm. F. Logan 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the twenty-third day of November, one thousand 
eight hundred and seventy-six, and payable two months after date, 
and on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the 
sum of dollars and eighty-four cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided ; whereby, and by force of the statute 
in such casd made and provided, the said defendant forfeited, for 
the said last mentioned offence, the further sum of one dollars and 
sixty-eight cents. | 
44 5d. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-first day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note of 
two hundred dollars and cents for the said Knapp & Thomp- 
son, which said note was drawn by W’msport Rubber Co. to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the twenty-first day of November, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of four dollars 
and eighty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case madé and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of nine dollars and sixty cents. 


56. 


A nd the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
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on the twenty-third day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certagn note 
of fifty dollars and twenty-two cents for the said Knapp & Thomp- 
son, which said note was drawn by Daniel Luppert to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the twenty-third day of November, one thousand eight hundred and 
seventy-six, and payable two months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of dollars 
and eighty-one cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force: of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of one dollars.and sixty-two cents. 

45 57. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-fifth day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note 
of two hundred & seventy dollars and twenty-five cents, for the said 
Knapp & Thompson, which said note was drawn by T. N. Thompson 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the twenty-fifth day of November, onc thousand 
eight hundred and seventy-six, and payable three months after date, 
and on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the 
sum of six dollars and fifty-one cents, being at the rate of nine per 
cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in suvh 
case made and provided, the said defendant forfeited, for the said 
last-mentioned offence, the further sum of thirteen dollars and two 
cents..._ 


8. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of December, in the year of our Lord one thous- 
and eight hundred and seventy-six, did discount a certain note of 
fifteen hundred dollars and cents for the said Knapp «& 
Thompson, which said note was drawn by Knapp & Thompson to 
the order of , and by: him endorsed, said note bearing 
date the second day of December, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of thirty-six dol- 
lars and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and _ provided; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of seventy-two dollars and cents. 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of December, in the year of our. Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
two hundred and seventy dollars and nine cents for the said Knap 
& Thompson, which said note was drawn by W’m’sport Furni- 
ture M’f’e Co., to the order of Knapp & Thompson, and by them 
endorsed, said note bearing date the second day of December, one 
thousand eight hundred and seventy-six, and payable three months 
after date, and on which said note the said defendant charged the 


_ said Knapp & Thompson, and the same received, as interest or dis- 


count, the sum of six dollars and forty-eight cents, being at the rate 
of 9 per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made and provided, the said defendant forteited, for the 
said last-mentioned offence, the further sum of twelve dollars and 
ninety-six cents. 


60. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-first day of August, in the year of our Lord one thou- 
sand eight hundred and seventy- six, did discount a certain note of 
onh thousand dollars and -— cents for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompson to the order 
of John Smith, and by him endorsed, said note bearing date the 
twenty-first dav of August, one thousand eight hundred and seventy- 
six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four dol- 


lars and cents, being at the rate of nine per cent. per annum, 


contrary to the form of the statute in such case made and pro- 
vided whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of forty-eight dollars and cents. 


A7 | 61. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the tenth day of October, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
thousand dollars and cents, for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompsé6n to the order of 
Jno. A. Otto, and by him endorsed, said note bearing datethe tenth 
day of October, onethousand eight hundred and seventy-six, and pay- 
able three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, the sum of twenty-four dollars and — 
cents, being at the rate of nine per cent. per annum, contrary to 
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the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the satd 
defendant forfeited, for the said last-mentioned offence, the further 
sum of forty-eight dollars and — cents. 


62. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the eleventh day of December, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount. a certain 
note of eighty-six dollars and eighty-nine cents for the said Knapp 
& Thompson, which said note was drawn by John Miller, to 
the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the eleventh day of December, one thousand eight 
hundred and seventy-six, and payable three months after date, 
and on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the 
sum of two dollars and nine cents, being at the rate of nine per 
cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said 
last-mentioned offence, the further sum of four dollars and eighteen 
cents. 


48 63. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the eleventh day of November, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain note 
of one hundred & fifty-four dollars and fifty cents for the said 
Knapp & Thompson, whieh said note was drawn by E. W. Broomal 
to the order of John A. Otto, and by him endorsed, said note bearing 
date the eleventh day of November, one thousand eight hundred 
and seventy-six and payable three months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of three dol- 
lars and sixty-five cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said Last aaaiouned offence, 
the further sum of seven dollars and thirty cents. 


64. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the thirtieth day of December, in the vear of our Lord one thous- 
and eight hundred and seventy-six, did discount a certain note of 
forty-six dollars and forty-nine cents for the said Knapp & Thomp- 
son which said note was drawn by H. Mudge to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the thirtiet I 
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day of December, one thousand eight hundred and seventy-six, snd 
payable three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, end the same re 
ceived, as interest or discount, the sum of -—— dollars and forty- 
two cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and_ provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of dollars and eighty-four cents. 


49 6o. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the second day of January, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of eighty-five dollars and three cents for the said Knapp & 
Thompson, which said note was drawn by John Ransom to the 
order of Knapp & Thompsen, and by them endorsed, said note bear- 
ing date the second day of January, one thousand eight hundred, 


and seventy-seven, and payable three after date, and on which said 


note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of two dollars 
and four cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and _ pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of four dollars and eight cents. 
66. 

And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the second day of January, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain note 
of one hundred and seventy-one dollarsand twenty-three cents for the 
said Knapp & Thompson, which said note. was drawn by Sam'l 
Achenbach to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the second day of January, one 
thousand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of one dollars and seventy-two cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided ; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of three dollars and 
forty-four cents. 
ov G7. 

And the said plaintiff in fact further saith, that the said defendant, 


within two vears next before the commencement of this suit, to wit, 
on the fourth day of January, in the year of our Lord one thousand 
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eight hundred and seventy-seven, did discount a certain note of two 
hundred & seventy-eight dollars and seventy cents for the said 
Knapp & Thompson, which said note was drawn by D. B Hubbard, 
president, to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the fourth day of January, one thous- 
and eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of six dollars and sixty-nine cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of thirteen dollars 
and thirty-eight cents. 


68. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement.of this suit, to wit, 
on the fourth day of January, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note 
of one hundred «& seven dollars and fifty-one cents for the 
said Knapp & Thompson, which said note was drawn by Thomas 
N. Thompson to the order of Knapp & Thompson, and by them 
endorsed, said note bearing date the fourth day of January, one 
thousand eight hundred and seventy-seven, and payablethree months 
after date, and on which said note the said defendant charged the 
sald Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of two dollars and sixty cents, being at the rate of 
nine per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of five dollars and 
twenty cents. 


ol 69. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the fourth day of January, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain note 
of forty-nine dollars and ten cents for the said Knapp & Thomp- 
son, Which said note was drawn by Geo. Ault to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the fourth day of January, one thousand eight hundred and sev- 
enty-seven, and payable four months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and fifty-eight cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
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vided, the said defendant forfeited, for the said last-mentioned offence, 
the further sum of three dollars and sixteen cents. 


70. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the fourth day of January, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discounta certain note 
of two hundred and fifty-five dollars and fifty-six cents, for the 
said Knapp & Thompson, which said note was drawn by B. H. Tay- 
lor to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the fourth day of January, one thousand 
eight hundred and seventy-seven and payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of six dollars and fifteen cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such case 
made ot provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of twelve dollars and _ thirty 
cents. oe 
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And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit ,on the fifth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
thirty-four dollars and forty-five cents for the said Knapp & Thomp- 
son, which said note wasdrawn by P. W. Hilgert to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the fifth day of January, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of 
dollars and eighty-four cents, being at the rate of nine per cent. per 
annum, contrary to the form of the statute in such case made and 
provided ; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for the said last-men- 
tioned offence, the further sum of one dollars and sixty-eight 
cents. 


72. 


The said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twentieth day of December, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain 
draft of seventy-three dollars and forty-four cents, for the said Knapp 
& Thompson, which said draft was drawn by E. W. Rogers to the 
order of and by him endorsed, said note bearing date 
the twentieth day of December, one thousand eight hundred and 
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seventy-six, and payable two months after date, and on which said 
draft the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, thesum of one dollars and 
forty cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided; where- 
by, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of two dollars and eighty cents. 


D0 73. 


And the said plaintiff in fact further saith, that the said defendant 
within two years next before the commencement of this suit, to wit 
on the eighth day of January, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
forty-seven dollars and seventy-three cents for the said Knapp & 
Thompson, which said note was drawn by H. D. Smead to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the eighth day of January one thousand eight hundred and seventy- 
seven, and payable four months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of two dollars and nine cents, 
being at the rate of nine per cent. per annum, contrary to the form of 
the statute in such case made and provided; whereby, and by force of 
the statute in such case made aod provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of four 
dollars and eighteen cents. 


74. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the ninth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of one hundred dollars and cents for the said Knapp «& 
Thompson, which said note was drawn by T. C. Rogers to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the ninth day of January, one thousand eight hundred and seventy- 
seven, and payable two months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars and 
sixty-one cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said detendant forfeited, for the said last-mentioned offence, the 
further sum of three dollars and twenty-two cents. 


of 70. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the ninth day of January, in the vear of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
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hundred & fifty dollars and cents for thesaid Knapp & Thompson, 
which said note was drawn by Henry Colton to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 
ninth day of January, one thousand eight hundred and seventy- 
seven, and payable four months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of four dollars and 
sixty-four cents, being at the rate of nine percent. perannum, contrary 
to the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of nine dollars and twenty-eight cents. 


76. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the thirteenth day of January, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of one thousand dollars and cents for the said Knapp & 
Thompson, which said note was drawn by Knapp & Thompson to 
the order of J. Smith, and by him endorsed, said note bearing date 
the thirteenth day of January, one thousand eight hundred and sev- 
enty-seven, and payable three months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of twenty-four 
dollars and cents, being at the rate of nine percent. perannum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 


further sum of forty-eight dollars and cents. 
OO V7. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twelfth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
forty-two dollars and seven cents for the said Knapp & Thompson, 
which said note was drawn by James Thompson to the order 
of Knapp & Thompson, and by them endorsed, said note bearing 
date the twelfth day of January, one thousand eight hundred — 
seventy-seven, and payable three months after date, and on whieh said 
note the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars and three 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and 
by force of the statute in such case made and provided, the said de- 
fendant forfeited, for the said last-mentioned offence, the further 
sum of two dollars and six cents. mene 
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78. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 18th day of April, in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of eighty- 
four dollars and thirty cents for the said Knapp & Thompson, 
which said note was drawn by Wm. F. Logan to the order of 
, and by him endorsed, said note bearing date the 
18th day of April, one thousand eight hundred and seventy-six, and 
payable three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the-same received, 
as interest or discount, the sum of two dollars and four cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of four 
dollars and eight cents. 


56 79. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 21st day of April, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of two 
hundred and fifty-eight dollars and twenty-seven cents, for the said 
Knapp & Thompson, which said note was drawn by Thomas N. 
Thompson to the order of and by him endorsed, said 
note bearing date the 21st day of April, one thousand eight hundred 
and seventy-seven, and payable four months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of eight dollars 
and forty cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of sixteen dollars and eighty cents. 


80. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 21st day of April, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
thirty dollars and cents for the said Knapp & Thompson, 
which said note was drawn by John J. Smith to the order of 
, and by him endorsed, said note bearing date the 21st 
day of Apri], one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and seventy- 
two cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
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and by force of the statute in such case made and provided, the 
said defendant forfeited, for the said lastmentioned offence, the 
further sum of three dollars and forty-four cents. 


81. 


=~] 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the conmencement of this suit, to wit, 
on the 26th day of April,in the year of our Lord one thousand 
eight lundred and seventy-six, did discount a certain note of two 
hundred and seventy-five dollars and nine cents for the said Knapp 
& Thompson, which said note was drawn by S. P. Dunkle to the 
order of , and by him endorsed, said note bearing 
date the 26th day of April, one thousand eight hundred and seventy- 
sevon, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of six dollars 
and sixty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for tne said fiainautinnad offence, 
the further sum of thirteen dollars and twenty cents. 


” $2. 


The said plaintiff in fact further saith, that the said defendant, 
- within two years next before the commencement of this suit, to wit, 
on the 27th day of April in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
forty-eight dollars and thirty-four cents, for the said Knapp & Thomp- 
son, which said note was drawn by Edward Riley to the order of 
and by him endorsed, said note bearing date the 27th 
day of April, one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and fourteen 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and 
by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of two dollars and twenty-eight cents. 


58 3 $3. 


And the said plaintiff in-fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 28th day of April, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note 
of one hundred & ninety-nine dollars and fifty-four cents for the 
said Knapp & Thompson, which said note was drawn by Hugh 
Denworth to the order of and by him endorsed, 
said note bearing date the 28th day of April, one thousand eight 
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hundred and seventy-seven, and payable four months after date, and 
on which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of six dollars and thirty cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of twelve dollars and sixty cents. 


84. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 28th day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of two hundred and fifty dollars and cents for the said 
Knapp & Thompson, which said note was drawn by Samuel 
Achenbach to the order of Knapp & Thompson, and by him en- 
dorsed, said note bearing date the 28th day of April, one thou- 
sand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of five dollars and ninety-four cents, being at the rate 
of nine per cent. per annum, contrafy to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of eleven dollars and 
eighty-eight cents. 


59 85. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 28th day of April, in the vear of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of two 
hundred dollars and — cents, for the said Knapp & Thompson, which 
said note was drawn by D. B. Knapp to the order of 
and by him endorsed, said note bearing date the 28th day of April, 
one thousand eight hundred and seventy-six, and payable tive days 
after date, and on which said note the said dolonilaass charged the 
said Knapp & Thompson, and the same received, as interest or 
discount, the sum of dollars and forty-five cents, being at 
the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and bv force 
of the statute in such case made and provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum of 
dollars and ninety cents. 


86. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 2d day of May, in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of one 
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hundred & nine dollars and eighty-nine cents for the said Knapp 
& Thompson, which said note was drawn by T. N. Thompson to 
the order of , and by him endorsed, said note bearing 
date the 2d day of May, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of two dollars and 
sixty-four cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and _ pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of five dollars and twenty-eight cents. 


60 87. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 3rd day of May, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
hundred & seventy-eight dollars and fifty-four cents for the said 
Knapp & Thompson, which said note was drawn by D. B Hubbard, 
president, to the order of , and by him en- 
dorsed, said note bearing date the Srd day of May, one thous- 
and eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of four dollars and thirty cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of eight dollars 
and sixty cents. 


88. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 2nd day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of sixty-four dollars and seventy-eight cents for the said Knapp & 
Thompson, which said note was drawn by Samuel Achenbach to the 
order of ,and by him endorsed, said note bearing date 
the 2nd day of May, one thousand eight hundred and _ seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars and 
fifty-six cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of three dollars and twelve cents. 
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61 89. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 4th day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of one hundred forty-four dollars and twent-nine cents, for the 
said Knapp & Thompson, which said note was drawn by B. H. Tay- 
lor & Son to the order of , and by them endorsed, 
said note bearing date the 4th day of May, one thousand 
eight hundred and seventy-seven and payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of three dollars and twenty-eight cents, being at the rate of 
nine percent. per annum, contrary to the form of thestatute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of six dollars and _ fifty-six 
cents. 


90. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 7th day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 


two hundred doHars and cents for the said Knapp & Thomp- 
son, which said note was drawn by D. B. Knapp to the order 
of , and by them endorsed, said note bearing date 


the 7th day of May, one thousand eight hundred and seventy- 
seven, and payable twenty days after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and twenty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of two dollars and forty cents. 


62 91. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 9th day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
thirty dollars and cents for the said Knapp & Fhomp- 
son, which said note was drawn by E. W. Rogers to the order of 
, and by him endorsed, said note bearing date 
the 9th day of May, one thousand eight hundred and seventy- 
seven, and payable thirty day after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of 
dollars and forty cents, being at the rate of nine per cent. per 
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annum, contrary to the form of the statute in such case made and 
provided ; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for the said last-men- 
tioned offence, the further sum of dollars and sixty cents. 


92. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 10th day of May, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
fifteen hundred dollars and cents for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompson to the order 
of John A. Otto, and by him endorsed, said note bearing date the 
10th day of May, one thousand eight hundred and seventy-seven, 
and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of thirty-six dol- 
lars and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and pro. 
vided whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of seventy-two dollars and cents. 


63 93. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 16th day of May, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
thirty-five hundred dollars and cents for the said Knapp 
& Thompson, which said note was drawn by Knapp & Thomp- 
son, to the order of John A. Otto and by him endorsed, 
said note bearing date the 16th day of May, one thousand 
eight hundred and seventy-seven, and ns three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of eighty-five dollars and cents, being at the rate 
of 9 per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made and provided, the said defendant forteited, for the 
sald last-mentioned offence, the further sum of one hundred & 
seventy dollars and cents. 


94, 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the 19th day of May, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
one thousand dollars and ——— cents for the said Knapp & 
Thompson, which said note was drawn by Knapp & Thompson, to the 
order of John A. Otto and by him endorsed, said note bearing date 
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the 19th day of May, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the same 
received, asinterest or discount, the sum of twenty-four dollars and — 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said last-mentioned offence, the further sum of 
forty-eight dollars and cents. 


64 95. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 9th day of June in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of fifteen 
hundred dollars and ‘cents, for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson to the order of 
John A. Otto, and by him endorsed, said note bearing date the 9th 
day of June, one thousand eight hundred and seventy-seven, and pay- 
able three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, the sum of thirty-six dollars and 
cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of seventy-two dollars and — cents. 


96. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next befure the commencement of this suit, to 
wit, on the 15th day of June, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
thousand dollars and cents for the said Knapp & Thompson, 
whieh said note was drawn by Knapp & Thompson tothe order of 
John A. Otto, and by him endorsed, said note bearing date the 15th 
day of June, one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of twenty-four dollars and 
cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of forty-eight dollars and —— cents. 


65 97. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 18th day of June, in the year of our Lord one thou- 
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sand eight hundred and seventy-seven, did discount a certain note of 
one thousand dollars and —— cents for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompson to the 
order of John A. Otto, and by him endorsed, said note bearing date 
the 18th day of June, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four dol- 
lars and cents, being at the rate of nine per cent. per annum, 

contrary to the form of the statute in such case made and provided ; 

whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned offence, 

the further sum of forty-eight dollars and cents. 


98. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 19th day of July, in the year of our Lord one thou-, 
sand eight hundred and seventy-seven, did discount a certain note 
of one thonsand dollars and cents for the said Knapp & 
Thompson, which said note was drawn by Knapp & Thompson 
to the order of John A. Otto, and by him endorsed, said note bearing 
date the 19th day of July, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four dol- 
lars and — cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of forty-eight dollars and — cents. 


66 99. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 13th day of July, in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of fifteen 
hundred dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson to the order of 
John A. Otto,and by him endorsed, said note bearing date the 13th day 
of July, one thousand eight hundred and seventy-seven, and pay- 
able three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, end the same re- 
ceived, as interest or discount, the sum of thirty-six dollars and 
-—— cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided : 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of seventy-two dollars and cents. 
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100. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 18th day of August, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
thirty-five hundred dollars and cents for the said Knapp & 
Thompson, which said note was drawn by Knapp & Thompson to 
the order of John A. Otto, and by him endorsed, said note Reuttne 
date the 18th day of August, one thousand eight hundred and sev- 
enty-seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of eighty-four dol- 
lars and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of one hundred & sixty-eight dollars and 
cents. | 


67 101. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 22d day of August in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
one thousand dollars and cents for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompson, to the 
order of John A. Otto, and by him endorsed, said note sce date 
the 22d day of August, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four del- 
lars and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned offence, 
the further sum of forty-eight dollars and cents. 


102. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 12th day of September, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of fifteen hundred dollars and cents for the said Knapp 
& Thompson, which said note was drawn by Knapp & Thomp- 
son to the order of John A. Otto, and by him endorsed, said 
note bearing date the 12th day of Sepember, one thousand eight 
hundred and seventy-seven, and payable three months after date 
and on which said note the said defendant charged the said Kna 1p 
& Thompson, and the same received, as interest or discount, the 
sum of thirty-five dollars and four cents, being at the rate of nine per 
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cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said 
last-mentioned offence, the further sum of seventy dollars and eight 
cents. 


68 | 103. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 19th day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
seventy-four dollars and fifty cents for the said Knapp & Thomp- 
son, which said note was drawn by F. Luenberger to the order of 
, and by him endorsed, said note bearing date 
the 19th day of May, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and eighty cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided § 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned of- 
fence, the further sum of three dollars and sixty cents. 


104. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 21st day of May, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of two 
hundred and seventy-four dollars and sixty cents, for the said 
Knapp & Thompson, which said note was drawn by Thomas N. 
Thompson to the order of and by him endorsed, said 
note bearing date the 21st day of May, one thousand eight hundred 
and seventy-seven, and seaalile four months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of eight dollars 
and seventy-three cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of seventeen dollars and forty-six cents. 


69 105. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 21st day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of fifty-one dollars and eleven cents for the said Knapp & Thomp- 
son, which said note was drawn by F. N. Page to the order of 
,and by him endorsed, said note bearing date the 
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21st day of May, one thousand eight hundred and seventy-seven, 
and payable two months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, thesum of dollars and 
eighty-five cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of one dollars and seventy cents. 


106. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 25th day of May, in the vear of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of eighty- 
nine dollars and sixteen cents for the said Knapp & Thompson, 
which said note was drawn by P. Herdic to the order of 
, and by him endersed, said note bearing date the 25th 
day of May, one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of two dollars and sixteen cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of four 
dollars and thirty-two cents. 


70 107. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 26th day of May, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of one hundred & twenty dollars and twenty-five cents, for the said 
Knapp & Thompson, which said note was drawn by Hansel & 
Thompson to the order of , and by him endorsed, 
said note bearing date the 26th day of May, one thousand 
eight hundred and seventy-seven, and payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of three dollars and sixteen cents, being at the rate of 
nine percent. per annum, contrary to the form of thestatute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of six dollars and thirty-two 
cents. 


108. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
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on the Ist day of June, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
hundred & seventy-three dollars and nine cents for the said 
Knapp & Thompson, which said note was drawn by D. B. Hubbard, 
president, to the order of , and by him en- 
dorsed, said note bearing date the Ist day of June, one thous- 
and eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of four dollars and seventeen cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of eight dollars 
and thirty-four cents. | | 

71 109. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 8th day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
seventy-five dollars and forty-five cents for the said Knapp & Thomp- 
son, which said note was drawn by L. C. Kinyon to the order 
of , and by him endorsed, said note bearing date 
the 8th day of June, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said 
note the aid defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and eighty-two cents, being at the rate of nine percent. perannum, con- 
trary to the form of the statute in such case made and _ provided; 


' whereby, and by force of the statute in such case made and provided, 


the said defendant forfeited, for the said last-mentioned offence, the 
further sum of three dollars and sixty-four cents. 


110. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 7th day of June, in the year of our Lord one thousand 


eight hundred and seventy-seven, did discount a certain note of 


forty-two dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Dr. Snyder to the order of 
, and by him endorsed, said note bearing date the 7th 
day of June, one thousand eight hundred and seventy-seven, and 


payable three months after date, and on which said note the said 


defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and 
cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the 
said defendant forfeited, for the said lastmentioned offence, the 
further sum of two dollars and cents. 
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72 111. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of June, in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of sixty- 
eight dollars and seventy-three cents forthe said Knapp & Thomp- 
son, Which said note was drawn by Jno. J. Miller to the order of 
, and by him endorsed, said note bearing date the 6th 
day of June, one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said 
defendant charged the said —— & Thompson, and the same 
received, as interest or discount, the sum of one dollars and sixty- 
five cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided; where- 
by, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of three dollars and thirty cents. 


112. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 24th day of April, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note 
of one hundred & seventy-eight dollars and ten cents for the said 
Knapp & Thompson, which said note was drawn by Edw. Honsel & 
Deemer to the order of John A. Otto and by him endorsed, 
said note bearing date the 24th day of April, one thousand eight 
hundred and seventy-seven, and payable three months after date, and 
on which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of two dollars and thirty-three cents, being at the rateof nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and_ provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of four dollars and sixty-six 
cents. 


73 ) 113. 


And the said plaintiff in fact further saith, that the said defendant, 


within two years next before the commencement of this suit, to wit, 
on the 11th day of June in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of four 
hundred dollars and cents, for the said Knapp & Thompson, 
which said note was drawn by D. B. Knapp to the order of 

, and by him endorsed, said note leantlien date the 11th 
day of June, one thousand eight hundred and seventy-seven, and pay- 
able one month after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, the sum of three dollars and forty 
cents, being at the rate of nine per cent. per annum, contrary to 
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the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of six dollars and eighty cents. 


114. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 7th day of June,in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
fifty-six dollars and fourteen cents for the said Knapp & Thompson, 
whieh said note was drawn by Daniel Luppert to the order of 
,and by him endorsed, said note bearing date the 7th 
day of June, one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and thirty- 
six cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of two dollars and seventy-two cents. 


v4 115. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 12th day of June, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
forty-nine hundred dollars and forty-nine cents for the said Knapp 
& Thompson, which said note was drawn by F. Weymouth 
to the order of and by him endorsed, 
said note bearing date the 12th day of June, one thousand 
eight hundred and seventy-seven, and payable three monthis 
after date, and on -which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of one dollars and twenty cents, being at the rate 
of nine percent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made and provided, the said defendant forteited, for the 
said last-mentioned offence, the further sum of two dollars and 
forty cents. 


116. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 13th day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
$102 dollars and 28 cents for the said Knapp & Thompson, 
which said note was drawn by J. C. Allen to the order of 
, and by him’ endorsed, said note bearing 
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date the 138th day of June, one thousand eight hundred and 
seventy-seven, and payable three months after date, and on whieh said 
note the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of two dollars and 47 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and 
by force of the statute in such case made and provided, the said de- 
fendant forfeited, for the said last-mentioned offence, the further 
sum of four dollars and 94 cents. 


7) 117. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 20th day of June, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of two 
hundred & twenty-four dollars and .05 cents for the said Knapp 
& Thompson, which said note was drawn by Thomas N. Thompson to 
the orderof Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 26th day of April, one thousand eight hundred and seven- 
ty-seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of seven dollars 
and 09 cents, being at the rate of 9 per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of fourteen dollars and eighteen cents. 


118. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two vears next before the commencement of this suit, to 
wit, on the 2nd day of July, in the vear of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 104 
dollars and 84 cents for the said Knapp & Thompson, which said 
note was drawn by D. B. Hubbard, president, to the order of Knapp 
& Thompson and by them endorsed, said note bearing date 
the 2nd day of July, one thousand eight hundred and _ sev- 
enty-seven, and payable three months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of two 
dollars and 852 cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of five dollars and four cents. 


76 119. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 3d day of July, in the vear of our Lord one thousand 
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eight hundred and seventy-seven, did discount a certain note of two 
hundred & eighty-three dollarsand nineteen cents for thesaid Knapp & 
Thompson, which said note was drawn by Taylor & Son to the order 
of Knapp & Thompson,and by them endorsed, said note bearing date 
the 3d day of July, one thousand eight hundred and seventy-seven, 
and payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of six dollars and 81 cents, 
being at the rate of nine per cent. per annum, contrary to the form of 
the statute in such case made and provided ; whereby, and by force 
of the statute in such case made and _ provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum of 
thirteen dollars and sixty-two cents. 


120. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the Sth day of July,in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of seventy-fiive dollars and eighty-two cents for the said Knapp 
& Thompson, which said note was drawn by Sam’ Achenbach 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the Sth day of July, one thousand eight hun:lred 
and seventy-seven, and payable 3 months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of one dollars 
and 80 cents, being at the rate of 9 per cent. per annum, contrary to 
the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the 
said defendant forfeited, for the said last-mentioned offence, the 
further sum of three dollars and sixty cents. 


(i 121. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of July, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
hundred & thirteen dollars and 8 cents, for the said Knapp & Thomp- 
son, Which said note was drawn by Thomas N. Thompson to the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 6th day of July, oncthousand eight hundred and seven- 
ty-six, and payable 3 months after date, and on which said note the 
said Sathiodatat charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of two dollars and 
74 cents, being at the rate of 9 per cent. per annum, contrary to 
the form of the statute in such case a and provided; where- 
by,-and by force of the statute in such case made and = 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of five dollars and forty-eight cents. | 
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122. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
onthe 24th day of July, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
one hundred & sixty-four dollars and fifty cents for the said Knapp & 
Thompson, which said note was drawn by Thomas N. Thompson to 
the order of Knapp & Thompson and by them endorsed, said note bear- 
ing date the 24th day of July, onethousand eight hundred and seventy- 
seven, and payable four months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of five dollars and twelve 
cents, being at the rate of 9 per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said last-mentioned offence, the further sum of 
ten dollars and twenty-four cents. 


78 125. 


The said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 26th day of July in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of sixty-three 
dollars and 72 cents, for the said Knapp & Thompson, which said 
note was drawn by Hugh Denworth to the order of Knapp & 
Thompson, and by them endorsed, said note bearing date the 26th 
day of July, one thousand eight hundred and seventy-seven, and 
payable three months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and fifty-one 
cents, being at the rate of 9 per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and 
by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of three dollars and two cents. 


124. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 3d day of Aug., in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
sixty-seven dollars and fifteen cents for the said Knapp & Thompson, 
which said note wasdrawn by James Thompson to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 
3d day of Aug., one thousand eight hundred and seventy-seven, 
and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars 
and sixty-five cents, being at the rate of 9 per cent. per annum 
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contrary to the form of the statute in such case made and pro- 
vided whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said Jast-mentioned 
offence, the further sum of three dollars and thirty cents. 


19 125. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 3d day of August, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
two hundred & seventy-five dollars and - cents for the said Knapp 
& Thompson, which said note was drawn by 8. P. Dunkle 
to the order of Knapp & Thompson and by them endorsed, 
said note bearing date the 3d day of August, one thousand 
eight hundred and seventy-seven, and payable three montlhis 
after date, and on which said note the said defendant charged the 
suid Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of six dollars and sixty cents, being at the rate 
of 9 per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute Ju 
such case made and provided, the said defendant forteited, for thre 
said last-mentioned offence, the further sum of thirteen dollars 
and twenty cents. 


126. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 3d day of August, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of thirty-nine dollars and 69 cents, for the said Knapp & 
Thompson, which said note was drawn by Hansel & Thompson 
to the order of Knapp & Thompson, and by them endorsed, 
said note bearing date the 3d day of August, one thousand 
eight hundred and seventy-seven, and payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of dollars and 96 cents, being at the rate of 
9 percent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of one dollars and ninety-two 
cents. | 
80 127. 

And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 3d day of Aug., in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of four- 


teen dollars and 62 cents for the said Knapp & Thompson, which said 
note was drawn by D. B. Hubbard, president, to the order of Knapp 
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& Thompson and by them endorsed, said note bearing date 
the 3d day of Aug., one thousand eight hundred and _sev- 
enty-seven, and payable 3 months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of 
dollars and 37 cents, being at the rate of 9.per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
| the said defendant forfeited, for the said last-mentioned offence, the 
| further sum of dollars and seventy-four cents. 


| 128. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 20 day of May, in the year of our Lord one _ thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
eighty-one dollars and fifty cents for the said Knapp & Thomp- 
son, which said note was drawn by Green M’f’g Co., to the order 
of Otto & Jones, and by them endorsed, said note bearing date 
the 20th day of May, one thousand eight hundred and seventy- 
|i seven, and payable 3 months after date, and on which said 
P| note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of dollars 
; and seventy cents, being at the rate of 9 per cent. per annum, con- 
@ trary to the form of the statute in such case made and _ provided; ols 
P| whereby, and by force of the statute in such case made and provided, , 
the said defendant forfeited, four the said last-mentioned offence, the 
further sum of one dollars and forty cents. 


81 129. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the conmencement of this suit, to wit, 
on the 27th day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one hundred dollars and —— cents for the said Knapp & Thomp- 
son, Which said note was drawn by Evan Chalfant to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the 27th day of June, one thousand eight hundred and seveuity- 
seven, and payable 3 months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars m 
and seventy cents, being at the rate of 9 per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
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whereby, and by force of the statute in such case made and pro- a4 

vided, the said defendant forfeited, for the said last-mentioned offence, 

the further sum of (3) three dollars and forty cents. | 
130. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
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on the 20th day of August, in the vear of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of three 
hundred & sixty-six dollars and 17*cents for the sad Knapp & 
Thompson, which said note was drawn by Thos. N. Thompson to 
the orderof Knapp& Thompson, and by them endorsed, said note bear- 
ing date the 20th day of August, one thousand eight hundred and 
seventy-seven, and payable 4 months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
he same received, as interest or discount, the sum of eleven dollars 
and 56 cents, being at the rate of 9 per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of twenty-three dollars and twelve cents. 


82 131. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 25th day of Aug., in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount, certain note of 
seventy-seven dollars and 42 cents for the said Knapp & Thompson, 
which said note was drawn by J. C. Allen to the order of 
Knapp & Thompson, and by them endorsed, said note bearing 
date the 25th en of Aug., one thousand eight hundred and 
seventy-seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and the 
same received, as Interest or discount, the sum of one dollars and 98 
cents, being at the rate of 9 per cent. per annum, contrary to the 
form of the statute in such case made and provided; whereby, and 
by force of the statute in such case made and provided, the said de- 
fendant forfeited, for the said last-mentioned offence, the further 
sum of three dollars and 96 cents. 


152. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 31st day of Aug., in the yearof our Lord. one thousand 
eight hundred and seventy-seven, did discount a certain note of 
forty-nine dollarsand 75 cents for the said Knapp & Thompson, 
which said note was drawn by Sol. Mayex to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 
dist day of Aug., one thousand eight hundred and seventy-seven, 
and payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dellars and twenty 
cents, being at the rate of 9 per cent. per annum, contrary to the 
form of the statute in such case made and provided ; whereby, and 
by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of two dollars and forty cents. 


cnet ctneeencnsi anit th et ALAA 


SS teat ag” Dt hE eae Se Bs Re SE os a a teal ee ae cee 
ih Sams Nh Day OS gia h ene ee eS a tes SO Fel Si a, Mal id ES A 


54 WILLIAMSPORT NATIONAL BANK VS. 


83 133. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 3d day of Sept., in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
forty dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Sam’! Achenbach to the order of Knapp 
& Thompson, and by him endorsed, said note bearing date 
the 3d day of Sept., one thousand eight hundred and seventy- 
seven, and payable 8 months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of dollars 
and 94 cents, being at the rate of 9 per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of one dollars and 88 cents. 


134: 


And the said plaiutiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 4th day of Sept., in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of two 
hundred & fiftv-seven dollars and 53 cents for the said Knapp 
& Thompson, which said note was drawn by B. H. Taylor & 
Son to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the 4th day of Sept., one thous- 
and eight hundred and seventy-seven, and payable 3 months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of six dollars and 12 cents, being at the rate 
of 9 per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said Jast-mentioned offence, the further sum of twelve dollars 
and 24 cents. 


S4 130. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of Sept., in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
hundred ten dollars and 63 cents, for the said Knapp & Thomp- 
son, Which said note was drawn by T. N. Thompson to the 
order of Knapp & Thompson and by him endorsed, said note 
bearing date the 6th day of Sept., one thousand eight hundred 
and seventy-seven, and payable 3 months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of two dollars 
and 66 cents, being at the rate of nine per cent. per annum, 
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contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of five dollars and 32 cents. 


136. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 8 day of Sept., in the year of our Lord one thousand 
eight hundred and _ seventy-seven, did discount a certain note of 
forty-five dollars and 51 cents for the said Knapp & Thompson, which 
said note was drawn by Daniel Luppert to the order of Knapp «& 
Thompson, and by him endorsed, said note bearing date the 8 
day of Sept., one thousand eight hundred and seventy-seven, and 
payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dollars and 
eight cents, being at the rate of 9 per cent. per annum, contrary 
to the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant. forfeited, for the said last-mentioned offence, the further 
sum of two dollars and sixteen cents. 


85 137. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 4th day of June, in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of one 
hundred eighty dollars and 69 cents, for the said Knapp & Thompson, 
which said note was drawn by W’m’sport Rubber Co. to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date 
the 4th day of June, one thousand eight hundred and seventy-seven, 
payable 3 months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, the sum of four dollars and 44 
cents, being at the rate of 9 per cent. per annum, contrary to 
the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of eight dollars and eighty-eight cents. 


138. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 7th day of April, in the vear of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of three 
hundred seventy-three dollars and 79 cents for the said Knapp «& 
Thompson, which said note was drawn by E. H. Burlingame to the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing datethe 7th day of April, one thousand eight hundred and seventy- 
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seven, and payable 3 months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, end the 
same received, as interest or discount, the sum of nineteen dollars 
and 12 cents, being at the rate of 9 per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of thirty-eight dollars and 24 cents. 


86 139. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 6th day of January, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
two hundred twenty-four dollars and 58 cents for the said Knapp & 
Thompson, which said note was drawn by E. H. Burlingame to the 
order of Knapp & Thompson, and by them endorsed, said note bearing 
date the 6th day of Jan’ry, one thousand eight hundred and seventy- 
seven, and payable 3 months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of six dollars and 56 cents, 
being at the rate of 9 per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said 
defendant forfeited, for the said lastmentioned offence, the further 
sum of eighteen dollars and twenty eight cents. 


140. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two vears next before the commencement of this suit, to 
wit, on the 8 day of November, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of one thousand & seventy-four dollars and 77 cents for the said 
Knapp & Thompson, which said note was drawn by Snyder Bros. 
to the order of Knapp & Thompson and by them endorsed, said 
note bearing date the Sth day of November, one thousand eight 
hundred and seventy-six, and payable 1 month after date, and 
on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the 
sum of nine dollars and 14 cents, being at the rate of 9 per cent. per 
annum, contrary to the form of the statute in such case made and 
provided ; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for thesaid last-mentioned 
offence, the further sum of eighteen dollars and twenty-eight. cents. 


fy) 


87 141. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the 30 day of Dec., in the vear of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of three hun- 
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dred dollars and cents for the said Knapp & Thompson, 


which said note was drawn by Synder Bros., to the order of P. 
Herdic and by him endorsed, said note bearing date the 30th 
day of Dec., one thousand eight hundred and seventy-six, and 
payable 3 months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of seven dollars and 20 cents, being 
at the rate of 9 per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of four- 
teen dollars and forty cents. 
142. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 23d day of Nov., in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of three hundred dollars and cents for the said Knapp «& 
Thompson, which said note was drawn by Snyder Bres. to 
the order of P. Herdic, and by him endorsed, said note bearing 
date the 23d day of Nov., one thousand eight hundred and seventy- 
six, and payable one month after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of two dol- 
lars and 63 cents, being at the rate of 9 per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of five dollars and 26 cents. 


88 145. - 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of tlris suit, to 
wit, on the 13th day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
twelve hundred dollars and cents for the said Knapp & Thomp- 
son, which said note was drawn by Snyder Bros. to the order of 
Knapp & Thompsen, and by them endorsed, said note bearing date 
13th day of January, one thousand eight hundred and seventy- 
seven, and payable 1 month after date, and on which said note the 
sald defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of ten dollars and 
90 cents, being at the rate of 9 per cent. per annum, con- 
trary to the form of the statute in such case made and _ provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of twenty-one dollars and cents. 


144. 


And the said plaintiff in fact further saith, that the said defendant, 
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within two years next before the commencement of this suit, to wit, 
on the Ist day of Jan., in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note 
of two hundred & twenty-four dollars and 51 cents for the said 
Knapp & Thompson, which said note was drawn by Snyder Brothers 
to the order of Knapp & Thompson, and by him endorsed, 
said note bearing date the Ist day of Jan’y, one thousand eight 
hundred and seventy-seven, and payable 1 month after date, and 
on which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of one dollars and two cents, being at the rate of 9 per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 


made and provided, the said defendant forfeited, for the said last-” 


mentioned offence, the further sum of two dollars and four cents. 
89 144. 

And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the thirteenth day of January, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of eighty-five dollars and ninety-six cents for the said Knapp & 
Thompson, which said note was drawn by L. C. Kinyon to the order 
of Knapp & Thompson, and by them endorsed, said note bearing 
date the thirteenth day of January, one thousand eight hundred and 
seventy-seven, and payable three months after date, and on which 
said note the said defendant charged the said Knapp & Thompson, 
and the same received, as interest or discount, the sum of two dol- 
lars and seven cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made ond provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of tourdollars and fourteen cents. 


145. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the nineteenth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
forty-eight dollars and thirty-five cents for the said Knapp &Thomp- 
son, Which said note was drawn by J. C. Allen to the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the nine- 
teenth day of January, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of one dollars and 
seventeen cents, being at the rate of nine per cent. per annum, con- 
trary tothe form of thestatutein such case madeand provided; where- 
bv, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of two dollars and thirty-four cents. 
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146. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of tls suit, to wit, 
on the eighteenth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
fifty-five dollars and thirty-seven cents for the said Knapp & Thomp- 
son, which said note was drawn by John J. Smith, to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the eighteenth day of January, onethousand eight hundred and seven- 
ty-seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars and 
thirty-two cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of thestatute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of two dollars and sixty-four cents. 


90 


147. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-fifth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
three hundred sixty-four dollars and fifty-nine cents for thesaid Knapp 
& Thompson, which said note was drawn by Thomas N. ‘Thompson to 
the order of Knapp & Thompson and by them endorsed, said note bear- 
ing date the twenty-fifth day of January, one thousand eight hundred 
and seventy-seven, and payable three months after date, and on 
which said note the said defendant’ charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of eight dollars and fifty-eight cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and bv force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of seventeen dollars and sixteen 
cents. 


91 148. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the conmencement of this suit, to wit, 
on the twenty-third day of January, in the vear of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
two hundred and eighty-twodollarsand ninety cents forthesaid Knapp 
& Thompson, which said note was drawn by M. Kelly to the order of 
Knapp & Thompson,and by them endorsed, said note bearing date the 
twenty-third day of January, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same re- 
ceived, as interest or discount, thesum of six dollars and sixty-five cents, 
being at the rate of nine per cent. per annum, contrary to the form of 
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the statute in such case made and provided ; whereby, and by force 
of the statute in such case made and provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum of 
thirteen dollars and thirty cents. 


149. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-third day of January, in the yearof our Lord one thou- -_ 
sand eight hundred and seventy-seven, did discount a certain note of 
two hundred and seventy-five dollars and cents for thesaid Knapp 
& Thompson, which said note was drawn by S. P. Dunkle 
to the order of Knapp & Thompson and by them endorsed, 
said note bearing date the twenty-third day of January, one thou- 
sand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of six dollars and forty-six cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made and provided, the said defendant forfeited, for the 
said lgst-mentioned offence, the further sum of twelve dollars and 
ninety-two cents. 
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And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the twenty-fifth day of January, in the year of our Lord 
one thousand eight hundred and seventy-seven, did discount a cer- 
tain note of two hundred and fifty dollars and cents for the 
said Knapp & Thompson, which said note was drawn by Samuel 
Achenbach to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the twenty-fifth day of January, one 
thousand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of five dollars and ninety-one cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided; whereby, and by force of the statute : 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of eleven dollars 
and eighty-two cents. 


151. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two vears next before the commencement of this suit, to 
wit, on the third day of February, in the vearof our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of five 
hundred thirty-nine dollars and twenty-seven cents for the said 
Knapp & Thompson, which said note was drawn by D. B. Hubbard, 


— is 2 rs =) baat ite Se ee . ih hala chp is on SOS, . 

on yee Mirkin fe ‘ <7 o bes ied Oe a " Pee de SPE a Seta bn oe eS Oe ae = ih te OF Bia tit pa q re ne 

(A AD RAC Ob Raa RS aS eee eat ee LTE ET ORS ae RT On FOS EN mee wages” aa oe i iat | pala 2 Re RF OE RO: CCE REE SS Se 
Oe ae ae RO has Re CSE SA Ral PORE AD SY SFC ER = es. * . catenin oe 2 ri te 


D. B. KNAPP AND W. F. THOMPSON, &C. . 61 


president, to the order of Knapp & Thompson and by them en- 
dorsed, said note bearing date the third day of February one 
thousand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of twelve dollars and eighty-three cents, being at 
the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of twenty- 
five dollars and sixty-six cents. 


93 152. 


And the said plaimtiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the third day of February, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one hundred forty-one dollars and thirty-eight cents for the said 
Knapp & Thompson, which said note was drawn by F. Coleman 
to the order of Knapp & Thompson and by them endorsed, said 
note bearing date the third day of February, one thousand eight 
hundred and seventy-six, and payable three months after date, and 
on which said note the sai:d defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the 
sum of three dollars and thirty-eight cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such 
‘ase made and provided; whereby, and by force of the statute in 
such case made and provided, the said defendant forfeited, for the said 
last-mentioned offence, the further sum of six dollars and seventy- 
six cents. 


153. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the third day of February, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
seventy-five dollars and cents for the said Knapp & Thomp- 
son, which suid note was drawn by Runkle, Gamble & Beard io the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing datethe third day of February, one thousand eight hundred and 
seventy-seven, and payable two months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, end 
the same received, as interest or discount, the sum of one dollars 
and twenty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and _ provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of two dollars and forty cents. 


94 154. 
And the said plaintiff in fact further saith, that the said defendant, 
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within two years next before the commencement of this suit, to wit, 


on the third day of February, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
three hundred and seventy-seven dollars and ninety-eight cents, for 
the said Knapp & Thompson, which said note was drawn by W’m’s- 
port Rubber Co. to the order of Knapp & Thompson, and by them 
endorsed, said note bearing date the third day of February one thou- 
sand eight hundred and seventy-seven, payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of nine dollars and cents, being at the 
‘ate of nine per cent. per annum, contrary to the form of the 
statute In such case made and provided ; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of eigh- 
teen dollars and cents. 


155. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventh day of February, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one thousand five hundred dollars and cents for the said John A. 
Otto, which said note was drawn by Knapp & Thompson to the 
order of John A. Otto, and by him endorsed, said note bearing date 
theseventh day of February, onethousand eight hundred and seventy- 
seven, and payablethree months after date,and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of thirty-four dollars and 
eighty-eight cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and _ pro- 
vided; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for thesaid last-mentioned 
offence, the further sum of sixty-nine dollars and seventy-six cents. 


V5 156. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two vears next befure the commencement of this suit, to 
wit, on the tenth day of February, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of fifty-four dollars and thirty-two cents for the said Knapp & 
Thompson, which said note was drawn by Valentine Schuman to the 
order of Knapp & Thompson and by him endorsed, said note 
bearing date the tenth day of February, one thousand eight hun- 
dred and seventy-seven, and payable three months after date, and 
on which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of one dollars and twenty-eight cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such ease 
made and provided : whereby, and bv force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
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mentioned offence, the further sum of two dollars and seventy-six 
cents. 


156. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the sixteenth day of February, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of one hundred forty-two dollars and twenty-five cents, forthe 
said Knapp & Thompson, which said note was drawn by F. 
Luenberger to the order of Knapp & Thompson and by them 
endorsed, said note bearing date the sixteenth day of February, 
one thousand eight hundred and seventy-seven, and payable three 
months after date, and on which said note the said defendant charged 
the said Knapp & Thompson, and the same received, as interest or 
discount, the sum of three dollars and thirty-three cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for the 
said last-mentioned offence, the further sum of six dollars and sixty- 
cents. 3 hs 


96 158. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-third day of February,in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
three hundred and eighty-six dollars and forty-eight cents for the said 
Knapp & Thompson, which said note was drawn by T. N. Thompson to 
the orderof Knapp & Thompson, and by them endorsed, said note bear- 
ing date thetwenty-third day of February, one thousand eight hundred 
and seventy-seven, and payable four months after date, and on which 
said note the said defendant charged thesaid Knapp & Thompson, and 
he same rece'ved, as interest or discount, the sum of thelve dollars 
and twenty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said Jast-mentioned offence, 
the further sum of twenty-four dollars and forty cents. 


159. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the thirteenth day of February, in the yearof our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of three 
thousand five hundred dollars and cents, for the said John 
Smith, which said note was drawn by Knapp & Thompson to the 
order of John Smith, and by him endorsed, said note bearing date 
the thirteenth day of February, one thousand eight hundred and seven- 
ty-seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson,and thesame 
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received, as interest or discount, the sum of eighty-seven dollars and 
thirty-eight cents, being at the rate of nine percent. perannum, contrary 
to the form of the statute in such case made and provided; where- 
by, and by force of the statute in such case made and gar ont 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of one hundred seventy-four dollars and seventy-six 
cents. 


o7 161. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of March, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of thir- 
ty-four dollarsand ninety-one cents for the said Knapp & Thompson, 
which said note wasdrawn by James Thompson ‘o the order of Knapp 
& Thompson, and by them endorsed, said note bearing date the 
second day of March, one thousand eight hundred and seventy-seven, 
and. pavable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or.discount, the sum of dollars 
and eighty-four cents, being at the rate of nine per cent. per annum 
contrary to the form of the statute in such case made and pro- 
vided whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said Jast-mentioned 
offence, the further sum of one dollars and sixty-eight cents. 


160. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventeenth day of February, in the year of our Lord onethou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one thousand dollars and cents for the said John A. Otto, 
which said note was drawn by Knapp & Thompson to the order 
of John A. Otto, and by him endorsed, said note bearing date the sev- 
enteenth day of February, one thousand eight hundred and seventy- 
seven, and pavable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four dollars 
and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned offence, 
the further sum of forty-eight dollars and cents. 


9S 162. 


The said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the third day of March, in the year of our Lord one thousand eight 
hundred and seventy-seven, did discount a certain note of one hun- 
dred and thirteen dollars and ninety-six cents, for the said Knapp 
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& Thompson, which said note was drawn by Hugh Denworth to 
the order of Knapp & Thompson, and by them endorsed, said note 
bearing date the third day of March, one thousand eight hundred 
and seventy-seven, and payable three months after date, and on 
which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of one dollars and eighty-six cents, being at the rate of nine per 


- cent. per annum, contrary to the form of the statute in such case 


made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said 
last-mentioned offence, the further sum of three dollars and seventy- 
two cents. 


163. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the second day of March, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of fifty-five dollars and fifty-eight cents for the said Knapp 
& Thompson, which said note was drawn by Samuel Achenbach to 
the order of Knapp & Thompson, and by them endorsed, said note 
bearing date the second day of March, one thousand eight hundred 
and seventy-seven, and payable three months after date, and on 
which said note the said defendant charged the said Knapp «& 
Thompson, and the same received, as interest or discount, the sum of 
one dollars and thirty-two cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of two dollars and sixty-four 
cents. 


99 164. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the fifth day of March, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of three 
hundred fifty-four dollars and ninety-one cents, for the said Knapp & 
Thompson, which said note was drawn by D. B. Hubbard, presi- 
dent, to the order of Knapp & Thompson, and by them endorsed, 
said note bearing date the fifth day of March, one thousand 
eight hundred and seventy-seven, and payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or discount, 
the sum of eight dollars and twenty-five cents, being at the rate of 
nine percent. perannum, contrary tothe form of thestatute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of sixteen dollars and_ fifty 
cents. 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on theseventh day of March, in the yearof our Lord onethousand eight 
hundred and seventy-seven, did discount a certain note of one thou- 
sand five hundred dollars and cents for the said John A. Otto, 
which said note was drawn by Knapp & Thompson to the order 
of John A. Otto, and by him endorsed, said note bearing date the sev- | 
enth day of March, one thousand eight hundred and _ seventy- : 
seven, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of thirty-six dollars 
and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; ; 
whereby, and by force of the statute in such case made and pro- ey 
vided, the said defendant forfeited, for the said last-mentioned offence, i 
the further sum of seventy-two dollars and cents. | 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the fifth day of March, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
hundred and seventy-one dollars and fifty-seven cents for the said 
Knapp & Thompson, which said note was drawn by B. H. Taylor & 
Son to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the fifth day of March, one thou- 


and eight hundred and seventy-seven, and payable three months Ee 
after date, and on which said note the said defendant charged the 


said Knapp & Thompson, and the same received, as interest or dis- ' 
count, the sum of four dollars and thirteen cents, being at the rate 

of nine per cent. per annum, contrary to the form of the statute in 

such case made and provided; whereby, and by force of the statute 

in such case made and provided, the said defendant forfeited, for 

the said last-mentioned offence, the further sum of eight dollars 

and twenty-six cents. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, ’ 
on the twelfth day of March, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
thousand dollars and cents for the said Knapp & Thompson, 
which said note was drawn by John A. Otto to the order of 
Knapp & Thompson, and by them endorsed, said note bearing 
date the twelfth day of March, one thousand eight hundred and 
seventy-seven, and payable three months after date, and on which said 
note thesaid defendant charged the said Knapp & Thompson, and the 
sume received, as interest or discount, the sum of twenty-four dollars 
and cents, being at the rate of nine per cent. per annum, 
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contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 


further sum of forty-eight dollars and cents. 
101 168. : 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the fifteenth day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one thousand dollars and cents for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompsen, to the 
order of John A. Otto and by him endorsed, said note se date 
fifteenth day of March, one thousand eight hundred and seventy- 
seven, and payable three month after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and _ the 
same received, as interest or discount, thesum of twenty-four dollarsand 
cents, being at the rate of nine per cent. per annum, con- 
trary to the fourm of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of forty-eight dollars and cents. eee 


169. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the sixth day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one hundred eighty-nine dollars and ten cents for the said 
Knapp & Thompson, which said note was drawn by T. N. Thompson to 
the orderof Knapp & Thompson, and by them endorsed, said note bear- 
ing date the sixth day of March, one thousand eight hundred 
and seventy-seven, and payable three months after date, and on which 
said note the said defendant charged thesaid Knapp & Thompson, and 
he same received, as Interest or discount, the sum of two dollars and 
sixty-four cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, 
the further sum of five dollars and twenty-eight cents. 


102 170. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventh day of March, in the vear of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
fifty dollars and twenty-seven cents for the said Knapp & Thomp- 
son, which said note was drawn by Daniel Luppert to the 
order of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the seventh day of March, one thousand eight hundred and 
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seventy-seven, and payablethree months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and twenty-three cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of two dollars and forty-six cents. 


171. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next befure the commencement of this suit, to 
wit, on the tenth day of March, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
note of eighty dollars and seventy-nine cents for the said Knapp & 
Thompson, which said note was drawn by H. D. Smead to the 
order of Knapp & Thompson and by him endorsed, said note 
bearing date the tenth day of March, one thousand eight hun- 
dred and seventy-seven, and payable four months after date, and 
on which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of two dollars and _ fifty-five cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such ease 
made and provided ; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of five dollars and ten cents. 


103 172. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twelfth day of March, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note 
of forty-four dollars and sixty-two cents for the said Knapp «& 
Thompson, which said note was drawn by L. W. Rogers to the order 
of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the twelfth day of March, one thousand eight hundred 
and seventy-seven, and payable three months after date, and on 
which said note the said defendant charged the said Knapp «& 
Thompson, and the same received, as interest or discount, the sum 
of dollars and sixty cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
“made and_ provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of one dollars and twenty cents. 


173. 

And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventeenth day of March, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a certain 
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note of one hundred dollars and seventy-seven cents for the said 
Knapp & Thompson, which said note was drawn by Michael Kelly 
to the order of Knapp & Thompson, and by them endorsed, said 
note bearing date the seventeenth day of March, one thousand eight 
hundred and seventy-seven, and payable three months after date, 
and on which said note the said defendant charged the said Knapp 
& Thompson, and the same received, as interest or discount, the sum 
of two dollars and seventy-seven cents, being at the rate of nine per 
cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such 
case made and provided, the said defendant forfeited, for the said 
last-mentioned offence, the further sum of five dollars and fifty-four 
cents. 


104 174. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the twenty-first day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
three hundred & eighty-four dollars and twenty-seven cents for the 
said Knapp & Thompson, which said note was drawn byT. N. 
Thompson to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the twenty-first day of March, one 
thousand eight hundred and seventy-seven, and payable four months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of ten dollars and eighty-seven cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of twenty-one dol- 
lars and thirty-four cents. 


175. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the fourteenth day of March, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
seventy-one dollars and ninety-nine cents for the said Knapp «& 
Thompson, which said note was drawn by F. Weymouth, to the order 
of Knapp & Thompson, and by them endorsed, said note bearing date 
the fourteenth day of March, one thousand eight hundred and seven- 
ty-seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars and 
seventy-two cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of three dollars and forty-four cents. 


an 
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105 176. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventh day of April, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
three hundred seventy-three dollars and seventy-nine cents, for the 
said Knapp & Thompson, which said note was drawn by Williams- 
port Rubber Co. to the order of Knapp & Thompson, and by them 
endorsed, said note bearing date the seventh day of April, one thou- 
sand eight hundred and seventy-seven, payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of eight dollars and ninety-seven cents, being at the 
rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided ; whereby, and by force of 


the statute in such case made and provided, the said defendant for- ’ 
feited, for the said last-mentioned offence, the further sum of seven- 


teen dollars and ninety-four cents. 


177. 

And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the eighteenth day of January, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one hundred and fifty-fourdollars and cents for the said Knapp 
& Thompson, which said note was drawn by John F. Lidor to 
the order of Knapp & Thompson and by them endorsed, said note bear- 
ing date the eighteenth day of January, one thousand eight hundred 
and seventy-seven, and payable four months after date, and on 
which said note the said defendant charged the said Knapp & 
Thompson, and the same received, as interest or discount, the sum 
of one dollars and seventy-five cents, being at the rate of nine 
per cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of three dollars and fifty cents. 


106 178. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two vears next before the commencement of this suit, to 
wit,on the third day of April, in the vear of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
one hundred eighty-four dollars and ninety cents for the said 
Knapp & Thompson, which said note was drawn by D. B. Hubbard, 
president, to the order of Knapp & Thompson and by them en- 
dorsed, said note bearing date the third day of April, one 
thousand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of four dollars and forty-four cents, being at 
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the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of eight 
dollars and eighty-eight cents. ; 


179. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the ninth day of April, in the vear of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note of 
one hundred twenty-five dollars and cents forthesaid Knapp & 
Thompson, which said note was drawn by James Rissel to the oais of 
Knapp & Thompson,and by them endorsed, said note bearing date the 
ninth day of April, one thousana eight hundred and _ seventy- 
seven, and payable three months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same re- 
ceived, asinterest or discount, thesum of three jae and cents, 
being at the rate of nine per cent. per annum, contrary to the form of 
the statute in such case made and provided ; whereby, and by force 
of the statute in such case made and provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum” Of 
six dollars and cents. 


107 180. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the tenth day of April, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of fifty- 
four dollars and eighty-nine cents for the said Knapp & Thompson, 
which said note was drawn by Runkle, Gamble & Beard to the order 
of Knapp & Thompson, and by them endorsed, said note bearing 
date-the tenth day of April, one thousand eight hundred and seventy- 
seven, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of one dollars 
and thirty-two cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and pro- 
vided whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of two dollars and sixty-four cents. 


181. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the sixteenth day of April, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, did discount a certain note 
of one thousand dollars and cents, for the said Knapp «& 
Thompson, which said note was drawn by Knapp & Thompson 
to the order of John A. Otto, and by him pet said note bear- 
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ing date the sixteenth day of April, one thousand eight hundred 
and seventy-seven, and payable three months after date, and on 
which said note the said defendant charged the said Knapp & Thomp- 
son, and the same received, as interest or discount, the sum of twenty- 
four dollars and cents, being at the rate of nine per cent. per 
annum, contrary to the form of the statute in such case made and 
provided; whereby, and by force of the statute in such case made and 
provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of forty-eight dollars and cents. 


108 182. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 25th day of July, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 
$108 dollars and 32 cents for the said Knapp & Thompson, 
which said note was drawn by L. C. Kinyon to the order of erg 
& Thompson, and by them endorsed, said note bearing date the 
25th day of July, one thousand eight hundred and seventy-seven, 
and payable 3 mos. after date, and on which said note the said 
defendant charged the said plaintiffs, and the same _ received, 
as interest or discount, the sum of two deollars and _ fifty-nine 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided ; whereby, and 
by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of three dollars and eighteen cents. 


183. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the first day of August, in the vear of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of fifteen hun- 
dred dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson, to the order of 
John Smith and by him endersed, said note bearing date the first 
day of August, one thousand eight hundred and seventy-six, and 
payable three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of thirty-six dollarsand —cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of sev- 
enty-two dollars and cents. 


109 184. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventh day of August, in the year of our Lord one thou- 
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sand eight hundred and seventy-seven, did discount a certain note of 
three thousand five hundred dollars and cents for the said Knapp 
& Thompson, which said note was drawn by Knapp & Thompson to 
the order of John A. Otto, and by him endorsed, said note bearing date 
the seventh day of August, one thousand eight hundred and seventy- 
seven, and payable 3 months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of eighty-four dollars and 
cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and pro- 
vided; whereby, and by force of the statute in such case made 
and provided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of one hundred & sixty-eight dollars and 
cents. 


185. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the eleventh day of August, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of one 
thousand dollars and cents, for the said Knapp & Thomp: 
son, which said note was drawn by Knapp & Thompson to the 
order of John Smith, and by him paca, said note bearing date 
the eleventh day of August, one thousand eight hundred and seven- 
ty-seven, and payable 3 months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and thesame 
received, as interest or discount, thesum of twenty-four dollars and 
cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided; where- 
by, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said hanaadioned offence, 
the further sum of forty-eight dollars and cents. 


110 186. 


And the said plaintiff in fact further saith, that the said defend- — 


ant, within two years next before the commencement of this suit, to 
wit, on the second day of August, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of two hundred dollars and cents for the said Knapp & 
Thompson, which said note was drawn by H. Colton to the 
order of , and by him endorsed, said note bearing date 
the second day of August, one thousand eight hundred and seventy- 
six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of four dollars and 
eighty cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of nine dollars and sixty cents. 
10—602 
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187. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the second day of August, in the year of our Lord one 
thousand eight hundred and seventy-seven, did discount a cer- 
tain note of twenty-four dollars and ninety-five cents for the said 
Knapp & Thompson, which said note was drawn by Page, Gage 
& Co. to the order of Knapp & Thompson, and by them en- 
dorsed, said note bearing date the second day of August, one thou- 
sand eight hundred and seventy-seven, and payable three months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of dollars and sixty cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute in 
such case made and provided ; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of one dollars and 
twenty cents. | 


111 188. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 18th day of June, in the year of our Lord one thou- 
sand eight “sense and seventy-six, did discount a certain note of 
$229 dollars and 95 cents for the said Knapp & Thompson, which 
said note was drawn by Tucker & Sherman to the order of Hotch- 
kiss & Barber, and by them endorsed, said note bearing date the 
18th day of June, one thousand eight hundred and seventy-six, 
and payable 3 months after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of two dollars and seven- 
ty-six cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided; where- 
by, and by force of the statute in such case made and provided, the 
said defendant forfeited, for the said last-mentioned offence, the 
further sum of five dollars and fifty-two cents. 


189. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the seventh day of June, in the year of our Lord one thousand 
eight hundred and seventy-seven, did discount a certain note of 73 
dollars and 83 cents for the said Knapp & Thompson, which said 
note was drawn by J. C. Allen to the order of Knapp & Thompson, 
and by them endorsed, said note bearing date the seventh day of 
June, one thousand eight hundred and seventy-six, and payable 
three months after date, and on. which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of one dollars and seventy-seven cents 
being at the rate of nineper cent. per annum, contrary to the form of 


D. B. KNAPP AND W. F. THOMPSON, &C. 7 


the statute in such case made and provided; whereby, and by force 
of the statute insuch case made and provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum of three 
dollars and fifty-four cents. 


112 190. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 12th day of June, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of'one 
hundred and thirty-seven dollars and ninéty-six cents for the said 
Knapp & Thompson, which said note was drawn by Jno. J. Miller to 
order of the ,and by them endorsed, said note bearing 
date the 12th day of June, one thousand eight hundred and seventy- 
six, and payable three months after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of three dollars and thirty- 
one cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of six dollars and sixty-two cents. 


191. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 16 day of August, in the year of our Lord one thousand eight 
hundred and seventy-six, did discount a certain note of 45 dollars 
and 31 cents for the said Knapp & Thompson, which said note 
was drawn by F. Weymouth, to the order of — , and by 
him endorsed, said note bearing date the 16th day of August, one 
thousand eight hundred and seventy-six, and payable three 
months after date, and on which said note the said defendant charged 
the said Knapp & Thompson, and the same received, as interest or 
discount, the sum of one dollars and eleven cents, being at the rate of 
nine per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made and _ provided, the said defendant forfeited, for the 
said last-mentioned offence, the further sum of two dollars and 
twenty-two cents. 


113 192. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the first day of Sepiember, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 205 
dollars and 23 cents, for the said Knapp & Thompson, which said 
note was drawn by D. B. Hubbard, president, to the order of 
,and by him endorsed, said note bearing date the 
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first day of September one thousand eight hundred and seventy-six, 
and payable 3 months after date, and on which said note defendant 
charged the said Knapp & Thompson, and the same received, as in- 
terest or discount, the sum of four dollars and eighty-two cents, 
being at the rate of nine per cent. per annum, contrary tothe form of 
the statute in such case made and provided; whereby, and by force 
of the statute in such case made and provided, the said defendant 
forfeited, for the said last-mentioned offence, the further sum of 
nine dollars and sixty-four cents. 


193. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the first day of September in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain 
note of eighty-four dollars and ninety cents for the said Knapp 
& Thompson, which said note was drawn by S. Achenbach to 
the order of ,and by him endorsed, said note bear- 
ing date the first day of September, one thousand eight hundred 
and seventy-six, and payable 3 months after date, and on which 
said note the said defendant charged the said Knapp & Thomp- 
son, and the same received, as interest or discount, the sum of 
two dollars and cents, being at the rate of nine per cent. 
per annum, contrary to the form of the statute in such case made 
and provided; whereby, and by force of the statute in such case 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of four dollars and cents. 


114 194. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 21st day of August, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 
thousand dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson, to the 
order of John Smith, and by them pes Mal said note bearing 
date the 21st day of August, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note thesaid defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four dollars 
and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of forty-eight dollars and cents. 


195. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the first day of September, in the year of our Lord one thousand eight 


ahha 


D. B. KNAPP AND W. F. THOMPSON, &C. 77 


hundred and seventy-six, did discount a certain note of fifteen hun- 
dred dollars and cents for the said Knapp & Thompson, 
which said note was drawn by Knapp & Thompson, to the order of 
John A. Otto and by him endorsed, said note bearing date the first 
day of September, one thousand eight hundred and seventy-six, and 
payable three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of thirty-six dollars and —cents, being 
at the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of sev- 
enty-two dollars and cents. 


115 196. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the second day of September, in the year of our Lord one 
thousand eight hundred and: seventy-six, did discount a cer- 
tain note of 172 dollars and 383 cents for the said Knapp & Thomp- , 
son, which said note was drawn by B. H. Taylor & Son, to the order 
of and by him endorsed, said note bearing date the 
second day of September, one thouand eight hundred and seventy- 
six, and payable three months after date,and on which said 
note the said defendant charged the said Knapp & Thompson, and 
the same received, as interest or discount, the sum of four dollars 
and fifteen cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned 
offence, the further sum of eight dollars and thirty cents. 


197. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 25th day of August, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 
200 dollars and 79 cents for the said Knapp & Thompson, 
which said note was drawn by Snyder Bros., to the order 
of Knapp & Thompson, and by them endorsed, said note bear- 
ing date the 25th day of August, one thousand eight hundred and 
seventy-six, and payable three months after date, and on which said 
note the said defendant charged the said Knapp & Thompson, end 
the same received, as interest or discount, the sum of four dollars 
and ninety-five cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of nine dollars and ninety cents. 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the eighth day of September, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
two hundred and fivedollarsand seventy-nine cents for thesaid Knapp 
& Thompson, which said note was drawn by Snyder Bros. to the order of 
Knapp & Thompson, and by them endorsed, said note bearing date the 
eighth day of September, one thousand eight hundred and seventy- 
six,and payable three months after date, and on which said note the 
said defendant charged the said Knapp & ie and the same re- 
ceived, asinterest or discount, thesum of four dollars and ninety-five 
cents, being at the rate of nine per cent. per annum, contrary to the 
form of the statute in such case made and provided ; whereby, and 
by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of nine dollars and ninety cents. 


199. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the fifth day of September, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of 131 dollars and 88 cents, forthe said Knapp & Thompson, which 
said note was drawn by T. N. Thompson to the order of 
and by him endorsed, said note bearing date the fifth day 
of September, one thousand eight hundred and seventy-six, and 
payable three months after date, and on which said note the said 
defendant charged the said and the same received, as 
interest or discount, the sum of three dollars and seventeen cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said defend- 
ant forfeited, for the said last-mentioned offence, the further sum of 
six dollars and thirty-four cents. 


117 200. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the first day of September, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 146 
dollars and 49 cents for the said Knapp & Thompson, which said 
note was drawn by John Ransom to the order of and 
by him endorsed, said note bearing date the first day of September, 
one thousand eight hundred and seventy-six, and payable 3 months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or 
discount, the sum of three dollars and fifty-three cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided whereby, and by force of the statute 
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in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of seven dollars 
and six cents. | 


201. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 12th day of September, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
106 dollars and 78 cents for the said Knapp & Thompson, which 
said note was drawn by James Thompson, to the order of 
and by him endorsed, said note bearing date the 12th day 
of September, one thousand eight hundred and seventy-six, and pay- 
able three months after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of two dollars and fifty-six cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said de- 
fendant forfeited, for the said last-mentioned offence, the further sum 
of five dollars and twelve cents. - 


118 202. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next befure the commencement of this suit, to 
wit, on the 13th day of September, in the year of our Lord one 
thousand eight hundred and seventy-six, did discount a certain 
note of 118 dollars and 81 cents for the said Knapp & Thompson, 
which said note was drawn by Jno. J. Smith to the order of 
- ,and by him endorsed, said note bearing date the 
13th day of September, one thousand eight hundred and seventy- 
six, and payable three months after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
same received, as Interest or discount, the sum of two dollars and 
86 cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such ease nae and provided ; 
whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of five dollars and seventy-two cents. 


205. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 20th day of September, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 
349 dollars and 22 cents forthe said Knapp & Thompson which 
said note was drawn by Millspaugh Bros. to the order of 
, and by him endorsed, said note bearing date the 20th day of 
September, one thousand eight hundred and seventy-six, and pay- 
able three months after date, and on which said note the said de- 
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fendant charged the said Knapp & Thompson, and the. same 
received, as interest or discount, the sum of eight dollars and 40 
cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided; whereby, 
and by force of the statute in such case made and provided, the 
said defendant forfeited, for the said last-mentioned offence, the 
further sum ofsixteen dollars and eighty cents. 


119 203. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the sixth day of September, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
one thousand dollars and cents for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompson, to the 
order of John Smith and by him endorsed, said note bearing date 
sixth day of September, one thousand eight hundred and seventy- 
six, and payable three month after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the 
same received, as interes or discount, thesum of twenty-four dollars and 
cents, being at the rate of nine per cent. per annum, con- 
trary to the form o¢ the statute in such case made and provided ; 
whereby, and by :orce of ihe statute in such case made and provided, 
the said defendant forfeited, for the saia last-mentioned offence, the 
further sum of forty-eight dollars and cents. 


204. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 9th day of September, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of 1,000 dollars and cents for the said Knapp & Thomp- 
son, Which said note was drawn by Knapp & Thompson, to the order 
of John Smith and by him endorsed, said note bearing date the 
ninth day of September, one thousand eight hundred and seventy- 
six, and payable 3 mos. after date, and on which said note the 
said defendant charged the said Knapp & Thompson, and the 
same received, as interest or discount, the sum of twenty-four dol- 
lars and cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute in such case made and pro- 
vided, the said defendant forfeited, for the said last-mentioned offence, 
the further sum of forty-eight dollars and cents. 


120 205. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 21st day of September, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 109 
dollars and 7 cents, for the said Knapp & Thompson, which said note 
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was drawn by Peter Herdic to the order of and by 
him endorsed, said note bearing date the 21st day of September, one 
thousand eight hundred and seventy-six, payable three months after 
date, and on which said note the said defendant charged the said 
Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of two dollars and sixty-four cents, being at the 
rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant for- 
feited, for the said last-mentioned offence, the further sum of five 
dollars and twenty-eight cents. 


‘ 206. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 23rd day of September, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 53 dol- 
lars and 56 cents for the said Knapp & Thompson, which said note 
was drawn by Sol. Mayer to the order of and by him 
endorsed, said note bearing date the 23rd day of September, 
one thousand eight hundred and seventy-six, and payable 3 months 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or dis- 
count, the sum of one dollars and 37 cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of two dollars and 
seventy-four cents. 


121 207. 


And the said plaintiff in fact further saith, that the said defendant, 
within two vears next before the commencement of this suit, to wit, 
on the third day of October, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 463 
dollars and 63 cents for the said Knapp & Thompson, which said 
note was drawn by D. B. Hubbard, president, to the order of 
and by him endorsed, said note bearing date the third day of 
October, one thousand eight hundred and seventy-six, and payable 
three months after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as in- 
terest or discount, the sum of eleven dollars and cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided ; whereby, and by force of the statute 
in such case made and provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of twenty-two dol- 
lars and 26 cents. 


208. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
11—602 
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on the 17th day of August, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of two 
hundred and seventy-five dollars and cents for the said Knapp 
& Thompson, which said note was drawn by Simon P. Reed to 
the order of S. C. Forsythe & Son,and by them endorsed, said note bear- 
ing date the 17th day of August, one thousand eight hundred 
and seventy-six, and payable 5 months after date, and on 
which said note the said defendant charged the said Knapp «& 
Thompson, and the same received, as interest or discount, the sum 
of eight dollars and 38 cents, being at the rate of nine per 
cent. per annum, contrary to the form of the statute in such case 
made and provided; whereby, and by force of the statute in such ease 
made and provided, the said defendant forfeited, for the said last- 
mentioned offence, the further sum of sixteen dollars and seventy-six 
cents. 


122 209. 


The said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 10th day of September, in the vear of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 224 
dollars and 51 cents, for the said Knapp & Thompson, -which said 
note was drawn by Snyder Brothers to the order of — 
and by him endorsed, said note bearing date the 10th day of Sep- 
tember, one thousand eight hundred and seventy-six, and payable 
4 mos. after date, and on which said note the said defendant charged 
the said Knapp & Thompson, and the same received, as interest 
or discount, the sum of five dollars and 68 cents, being at the rate 
of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided; whereby, and by force of the 
statute in such case made and provided, the said defendant forfeited, 
for the said last-mentioned offence, the further sum of eleven dollars 
and thirty-six cents. 


210. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 5th day of October, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
144 dollars and 19 cents, for the said Knapp & Thompson, which said 
note was drawn by W’m’sport Rubber Co. to the order of 
, and by him endorsed, said note bearing date the 5th day 
of October, one thousand eight hundred and seventy-six, and pay- 
able 3 mos. after date, and on which said note the said defendant 
charged the said Knapp & Thompson, and the same received, as 
interest or discount, the sum of three dollars and 48 cents, being at 
the rate of nine per cent. per annum, contrary to the form of the 
statute in such case made and provided; whereby, and by force of 
the statute in such case made and provided, the said defendant. for- 
feited, for the said last-mentioned offence, the further sum of. six 
dollars and ninety-six cents. 
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And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 


on the 6 day of October, in the year of our Lord one thousand 


eight hundred and seventy-six, did discount a certain note of 
81 dollars and 77 cents, for the said Knapp & Thompson, 
which said note was drawn by Robert Hansel, to the order 
of , and by him endorsed, said note bear- 
ing date the 6th day of October, one thousand eight hundred and 
seventy-six, and payable 3 mos. after date, and on which said 
note the said defendant charged the said Knapp & Thompson, end 
the same received, as Interest or discount, the sum of one dollars 
and 97 cents, being at the rate of nine per cent. per annum, 
contrary to the form of the statute in such case made and provided ; 
whereby, and by force of the statute In such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of three dollars and ninety-four cents. 


212. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suif, to wit, 
on the 7th day of October, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of 37 dollars and 59 cents, for the said Knapp & Thompson, which 
said note was drawn by P. W. Hilgert to the order of 
and by him endorsed, said note bearing date the 7th day 
of October, one thousand eight hundred and— seventy-six, and 
payable’3 mos. after date, and on which said note the said defendant 
charged the said Knapp & Thompson and the same received, as 
interest or discount, the sum of dollars and ninety-two cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 


_ force of the statute in such case made and provided, the said defend- 


ant forfeited, for the said last-mentioned offence, the further sum of 
one dollars and eighty-four cents. : 


124 215. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two vears next before the commencement of this suit, to 
wit, on the first day of September, in the year of our Lord one 
thousand eight hundred and = seventy-six, did discount a certain 
note of 181 dollars and 50 cents for the said Knapp & Thompson, 
which said note was drawn by Shoop & Sadler to the order of 
Otto & Sons, and by them endorsed, said note bearing date the 
first day of September, one thousand eight hundred and seventy- 
six, and payable 3 mos. after date, and on which said note 
the said defendant charged the said Knapp & Thompson, and the 
sume received, as interest or discount, the sum of two dollars and 
78 cents, being at the rate of nine per cent. per annum, con- 
trary to the form of the statute in such ease made and provided ; 
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whereby, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said last-mentioned offence, the 
further sum of five dollars and fifty-six cents. 


214. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 4th day of October, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note of 
34 dollars and 50 cents for the said Knapp & Thompson, which 
said note was drawn by Page, Gage & Co., to the order of 
and by him endorsed, said note bearing date the 4th day 
of October, one thousand eight hundred and seventy-six, and pay- 
able 3 mos. after date, and on which said note the said de- 
fendant charged the said Knapp & Thompson, and the same received, 
as interest or discount, the sum of - dollars and eighty cents, 
being at the rate of nine per cent. per annum, contrary to the form 
of the statute in such case made and provided; whereby, and by 
force of the statute in such case made and provided, the said de- 
fendant forfeited, for the said last-mentioned offence, the further sum 
of one dollars and sixty cents. 


125 215. 


And the said plaintiff in fact further saith, that the said defend- 
ant, within two years next before the commencement of this suit, to 
wit, on the 17th day of October, in the year of our Lord one thou- 
sand eight hundred and seventy-six, did discount a certain note 
of 63 dollars and 45 cents for the said Knapp & Thompson, which 
said note was drawn by Jno. J. Miller to order of the 
, and bythem endorsed, said note bearing date the 17th 
day of October, one thousand eight hundred and _ seventy-six, 
and payable 3 mos. after date, and on which said note the said 
defendant charged the said Knapp & Thompson, and the same 
received, as interest or discount, the sum of one dellars and fifty- 
three cents, being at the rate of nine per cent. per annum, contrary to 
the form of the statute in such case made and provided ; whereby, 
and by force of the statute in such case made and provided, the said 
defendant forfeited, for the said last-mentioned offence, the further 
sum of three dollars and six cents. 


216. 


And the said plaintiff in fact further saith, that the said defendant, 


within two years next before the commencement of this suit, to wit, 
on the nineth day of September, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of one 


thousand dollars and cents, for the said Knapp & Thomp- 
son, which said note was drawn by Knapp & Thompson to the 
order of Jno. Smith, and by him pi Pracene. said note bearing date 
the ninth day of September, one thousand eight hundred and 
seventy-six, and payable 3 mos. after date, and on which said note 
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the said defendant charged the said Knapp & Thompson, and thesame 
received, as interest or discount, the sum of twenty-four dollars and ° 
cents, being at the rate of nine per cent. per annum, contrary 
to the form of the statute in such case made and provided; where- 
by, and by force of the statute in such case made and provided, 
the said defendant forfeited, for the said Sstuiuiathacad offence, 
the further sum of forty-eight dollars and cents. 


126 217. 


And the said plaintiff in fact further saith, that the said defendant, 
within two years next before the commencement of this suit, to wit, 
on the 25th day of October, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 50 dollars 
and five cents for the said Knapp & Thompson, which said note 
was drawn by L. C. Kinyon, to ihe order of , and by 
him endorsed, said note bearing date the 25th day of October, one 
thousand eight hundred and seventy-six, and payable 3 mos. 
after date, and on which said note the said defendant charged 
the said Knapp & Thompson, and the same received, as interest or 
discount, the sum of one dollars and 23 cents, being at the rate of 
nine per cent. per annum, contrary to the form of the statute in such 
case made and provided; whereby, and by force of the statute in 
such case made and_ provided, the said defendant forfeited, fér the 
said last-mentioned offence, the further sum of two dollars and 
forty-six cents. 


_ 218. 


And the said plaintiff in fact further saith, that the said defendant. 
within two years next before the commencement of this suit, to wit, 
on the first day of November, in the year of our Lord one thousand 
eight hundred and seventy-six, did discount a certain note of 131 
dollars and 37 cents for the said Knapp & Thompson, which said 
note was drawn by John Ransom to the order of ,and 
by him endorsed, said note bearing date the first day of November, 
one thousand eight hundred and seventy-six, and payable 3 mos. 
after date, and on which said note the said defendant charged the 
said Knapp & Thompson, and the same received, as interest or 
discount, the sum of three dollars and seventeen cents, being at the 
rate of nine per cent. per annum, contrary to the form of the statute 
in such case made and provided whereby, and by force of the statute 
in such case made vad provided, the said defendant forfeited, for 
the said last-mentioned offence, the further sum of six dollars and 
thirty-four cents. 


127 And the said plaintiffs further say that the said defend- 

ants, in receiving and charging the said several sums of 1In- 
terest at the said rate of nine per centum per annum on the several, 
viz., two hundred and twenty promissory notes and drafts afore- 
said, and in pursuance of the several, viz., two hundred and 
twenty corrupt promises, agreements, and undertakings afore- 
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said, within two years next before the commencement of this suit, 
knowingly, in each and every of the several two hundred and twenty 
promises, agreements, and undertakings aforesaid, received and 
charged and received payment therefor from the said plaintiffs a rate 
of interest greater than the rate allowed by the laws of the Common- 
wealth of Pennsylvania, in which said bank is situate, and by the 
act of Congress in such case made and provided, whereby and by 

force of the act of Congress in such case made and provided 
128 twice the total amount of the said several sums of interest so 

paid as aforesaid, viz., twice the sum of two thousand two 
hundred and fifty dollars and twenty-nine cents, or the total suin 
of four thousand five hundred dollars and fifty-eight cents, became 
forfeited by the said defendants, and the right to sue for and recover 
the same from the said defendants accrued to the said plaintiffs prior 
to the bringing of this suit. 

Also fur that whereas the said defendant, heretofore, to wit, on the 
first day of April, A. D. one thousand eight hundred and seventy- 
eight, charged and received of and from the said plaintiffs a large 
sum of money, viz.,the sum of two thousand two hundred and fifty 
dollars and twenty-nine cents, as discount or interest on a certain 

loan, viz., of the sum of ninety-two thousand nine hundred 
129s and thirty-eight dollars and forty-one cents, being at the rate, 
viz., of nine per cent. per annum, and paid by the said plain- 
tiffs to the said defendant within two years last before the bringing 
of this suit, and being a greater rate of interest than is allowed by 


the laws of the Commonwealth of Pennsylvania, and by the act of 


Congress in such case made and provided, whereby and by force 
and virtue of the statutes In such case made and provided the said 
defendant forfeited, for the said last-inentioned offence, the further 
sum of four thousand five hundred dollars and fifty-eight cents, and 
the right to sue for and recover the same accrued to and became 
vested in the said plaintiffs prior to the bringing of this suit. 
And also for that whereas, heretofore, to wit, within two 
130 years next before the commencement of this suit, at sundry 
times the said defendant did discount, viz., two hundred and 
twenty certain promissory notes, part thereof, to wit: 

Made by the said Knapp & Thompson, and part thereof, to wit, 
hundred and , made by divers other persons, and 
endorsed by said Knapp & Thompson for the aggregate sum, to wit, 
of thirty-two thousand nine hundred and thirty-eight dollars and 
forty-one cents, bearing date, to wit, the day and year last aforesaid, 
on which said several promissory notes the said defendant charged 
and received from the said Knapp & Thompson, as interest or dis- 
count, the sum, to wit, of two thousand two hundred and fifty dollars 
and twenty-nine cents, being at the rate, to wit, of nine per centum 

per annum, contrary to the form and direction of the statutes 
131 = in such case made and provided, the said defendants forfeited, 
for the said last-mentioned offence, the further sum of four 
thousand five hundred dollars and fifty-eight cents, and the right to 
sue for and recover the same accrued to and became vested in the 
said plaintiffs prior to the bringing of this suit; yet the said defend- 
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ant, although often requested so to do, hath not as yet paid the said 
sum of four thousand five hundred dollars and _ fifty-eight cents, 
above demanded, or any part thereof, to the said plaintiffs, but hath 
hitherto wholly refused and still refuses so to do, to the damage of 
the said plaintiffs of ten thousand dollars, and therefore they bring 


: sult, &e. . 
PARSONS, AMES, HILL, & McCORMICK, 
Attys for PUffs. 


132 Endorsed: No. 187. June term, 1878. Knapp ef al. vs. W’ms- 
port Nat. Bank. Narr. Filed May 6, 1878. 


PST te er  e glee. 3% ° 


Statement of Plaintiffs’ Clavm. 
: Circuit Court, U. S., West’n Dist. Penna. June T., 1878. 


Knaprv & THompson, for use, &c., 
V8. No. 187. 
Tue WILLIAMSPORT NATIONAL BANK. 


Am’t of discount received as per within statement, $2,250.29. 


4 Am’t due pl’ffs, being a penalty double said amount, viz., $4,500.58. 
133 os 
4 No. Am’t note. De 
4 count. 
caida pate 
1876. 
1 | April 26) E Cramer ._...--.---- --. ---. note 2 mos... $300 00 4 88 
| 2; May 2; D. B. Hubbard, President _.. note 3 mos. _. 393 92 9 45 
4 3 2| Taylor & Son_..-.......-...~-- ts ak 111 62 2 68 
4 2} Sam’l Achenbach._..- ~- ---- - a sa 235 74 5 67 
5 4; T. N. Thompson..--,-.------- as a J12 O06 2 71 
6 April 15 Snyder Brothers ES MAA, 4 mos... 470 1) 12 79 
7} May 3) Daniel }Luppert-_--..-. ---..-. note 8 mos, _. 49 98 | 1 20 
8 11 | John Ransom _----. -.---.---- wi 54 20 1 32 
9 4; Knapp & Thompson (Jno. A. 
RIND hitb hididecs xeind dine eve we of mi 3,000 OO 84 00 
10 | April 29) Knapp & Thompson (J. Smith) - 3 ae 1,500 00 36 OO 
1] 20) S. Weymouth 2.2.2. 2222-2 --.. a ih 100 00 2 40 
12; May 18; Knapp & Thompson (J. Smith) - ie .-| 1,000 00 24 00 
13 19| Millspaugh Bros. ......-..--..00 asf 423.19} 1017 
14 18 | Peter Herdie .... ..-. ....-.--- os sil 255 51 6°15 
15 S21 2. Wy Tae ins ens 2s és ean 63 41 1 5: 
oT 16 15 | John Antes_.....-...-----.~-nete 70 days__ 100 00 1 88 
i 17 291} Knapp & Thompson (Jno. A. | 
| Otto) ..--22 2 1 ee note 3 mos, __! 1,500. 00 36 00 
( 18 June 5; Knapp & Thompson (J. Smith) - se st 1,000 00 24 00 
19 | 2; D. B. Hubbard, President ..--- 6 ad 385 83 9 27 
20 | 2; Williamsport Rubber Co. .. -- os a 96 36 2 33 
21 | 2; Page, Gage & Co... --.. .--- 6 ol 45 81 1 11 
22 | 10; Jno. J. Smith (Jno. Smith) ---- o te 182 00 4 37 
23 20 | James Thompson _.... ..-.--- + saad 62 81 1 52 
24 May 13; Knapp& Thompson(Jno. Smith) “a ted 500 00 12 00 
25) June 6 ti do. (J. Smith) -- 6 itis 1,300 00 31 20 
26 July 31S. Achenbach .... ......-..--- 6 ‘a 100 65 2 43 
a 51 Robert Housel |... 2-2-2. Le ‘6 ai 52 77 1 28 
28 | 3, D. B. Hubbard, President .. ..-- + Ge 382 62 | 9 20 
29} June 23]| Peter Herdic _..___...-.__.. 6 va 519 16; 12 48 
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Nov. 11 
Dee. 30 


June 23 | 
23 | 


Aug. 


> 
ws 
ad teed 
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_ renee oe 


ond 
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|—~dDee. 2 | 


| an 10. 


' Dec. 11 | 


1877. 
Jan. 2 
2 
4 | 
4 
4 
4) 
5 
| 1876. 
Dee. 20, 
1877. | 
Jan. 8 
(| 
{) | 
13 


April 18 | 


 ~#B. H. 


Peter Herdic - 


do. = do, 


~“-<—- ee 


John Ransom 


) Snyder Bros. .... ....-..------- 
July = 1) 
S Pe 
_ Thos. N. Thompson .. 

Millspaugh Bros. ....--. .---..- i 


Joseph Hunter__... -- -..-- -- ---- 
Peter Herdic ..-----.-~------- 


James Rissell 


Otto) 


Thos. N. oo Sc gana gre 
Knapp & Thompson (Jno. A 


Knapp & Thompson(Jno. Smith) 


D. B. Hubbard, President --- - 
Sam’l Achenbach .. ----- ------ 
James Thompson .--- --- 
Knapp & Thompson (J. Smith). 


Taylor & Son ._--------- 


Snyder NESS marcas eR er 
De a 


F. Lumberger 
M. Kelly —-. - 


| F. Wey ‘mouth 
Millspaugh P06. cccmen -. 
Dr. Wm. F. Logan 


_—w ams wwe eo wee 


W'msport Rubber Co._---. .- -- 
Daniel Luppert ..----. -----. --- 


T. N. Thompson .- 

ania sill ai Scania 
| | W’msport Furniture Co. . ..---- 
_Aug. 21° 


Knapp & T 


Knapp & Thompson (J. Smith) - 
Knapp & Thompson (Jno. A. 


Otto) . 


John Miller __ 


-<—- eaweewm@me +— + 


~——_e3«s ae ewes om eae ee 


E. W. Breonall (Jno. A. Otto) - 
ht PD iti i ekismin cae ce ow 


John Ransom 


Sam’l Achenbach ~ 
| D. B. Hubbard, President 
| Thos. N. Thompson .__--. .._-- 


-_-—<2 “se we ewe = -_-— 


| Am’'t note. 


note 3 mos. -- 


note 4 mos... 
éc 


note 3 mos._. | 
a sal 

&6 

--| 

bc 

--| 

‘6 oid 

6c --| 


66 


note 2 mos. __| 
note 3 mos. --' 


note 2 mos. __' 


note 5 mos... | 
éé 


¢é ta 
ce i 
ce ve 
be a 
sé 

éé a 


note 3 mos. __! 
6 ; 


éé 


George Ault........ .-.. .-..--. note 4 mos. -. 


B. H. Taylor .. 
i i cs 


P. W. 


E. W. 


> ~ 
Rogers 


| H. D. Smead _._-. -2 2. 22... note 4 mos. __ 
Os 0 CeOES nis Kn cmnns note 2 mos, __ 
| Henry Colton ._....-.. .--. ~~~. note 4 mos. __ 
Knapp & Thompson (J. Smith). note 3 mos. _ 
| James Thompson ---- -- .. 


—<« -_—<- -_—— — = ose 


Wm. F. Logan. -.---. ._.- . 


Thomas N. Thompson -- -- note 4 won. 


_ note 3 mos, __| 


oe 


_..d'ft 2 mos, __| 


té 


eed 
hate 
A 
= 
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FE Am’t note. 
= 80 {April 21) John J. Smith .--- note 3 mos... 30 00 1 72 
- @- 81 961 O. F. TO inns cance: eco 66 sia 275 00 6 10 
: 82 27 | Ed. Riley sida cea “ 48 34 114 
83 28 | Hugh Denworth ...--..--- ..--note 4 mos. _- 199 54 6 30 
135 
84 28 | Samuel Achenbach--..-.~. -... note 3 mos. -- 250 00 5 94 
85 28} D. B. Knapp -----.-----. --. -note 5 days-- 200 00 45 
86 | May 2| T. N. Thompson._---. .---. .--. note 3 mos. -- 189 89 2 64 
87 3} D. B. Hubbard, President ....- e ‘gia 178 54 4 30 
88 2| Samuel Achenbach .___-- .....- 6 aS 64 78 1 56 
89 4| B. H. Taylor & Son___.-._..- ah sai 144 29 3 28 
90 7) D. B. Knapp .--.-note 20 days_.- 200 00 1 20 
91 9| E. W. Rogers --.... .--.----- note 30 days-- 20 00 40 
92 10; Knapp& Thompson (J. A. Otto)-note 3 mos. _- 1,500 00 36 00 
: 93 16 6 (J. A.Otto) - “ss 3,500 00 85 00 
94 19 6 “a (J. A.Otto)- “ ai 1,000 00 24 00 
| 95; June 9 6 6 (J. A.Otto)- 6 --| 1,50000| 36 00 
96 15 6 a (J. A.Otto)- 6 --| 1,000 00 24 00 
97 18 oat és (J. A.Otto)- 6 --| 1,000 00 24 00 
98 | July 19 6s on (J. A.Otto)- a --| 1,000 00 24 00 
99 13 ve oe J. A.Otto)- “ .-| 1,500 00| 36 00 
; 100 | Aug. 18 4 4 J.A.Otto)- “6 iain 3,500 00 84 00 
a 101 22 “ m J.A.Otto)- ” ao 1,000 00 24 00 
102 | Sept. 12 a6 adil 3 A. Oush, “ se 1,500 00 35 04 
103 | May 19] F. Lumberger.--. ---.--..---- 6 ee 74 50; * 1 80 
104 20| T. N. Thompson-_.... ---. ---- note 4 mos. - - 274 60 8 73 
105 20| F. N. Page. ..---. -.--.--. -. . note 2 mos. _. §1 11 85 ; 
: 106 Bt Fi SE viscck sks soci Sawn sews note 3 mos, _- 89 16 2 16 
2 108 | June’ 1/| D. B. Hubbard, President - ._. - a“ i 173 09 417 
: 109 8) L. C. Kinyon rear a os 75 45 1 82 
‘ 110 UT TR I oon a we nde a cane “ pi 42 00 1 00 
; 111 6| Jno. J. Miller .-..----..------ 6 ei 68 23 1 65 
112 | April 24] Eder, Housel & Deemer (J. A. 
: cc a ES ELLEN ROE a i 178 10 2 33 
1138 | June 11] D. B. Knapp.--..--- -.. --.-.note 1 mo._.- 400 00 3 40 
a 114 7| Daniel Luppert ..-.. .-.. ~----. note 3 mos. _- 56 14 1 36 
; 115 12} F. Weymouth._-.-...-....---- ts ee 49 49 1 20 
} 1878. 
; 116 |June 13] J.C. Allen... .--...-.-----.- note 3 mos. _- 102 28} 92.47 
117 20| Thos. N. Thompson. ..-_.. -... note 4 mos. - 224 05 7 09 
118 | July 2| D. B. Hubbard, President ._-- - note 3 mos, -- 104 84 2 52 
119 31 Taylor & Son... iain diainieien aiiidadiin aie = 283 19 6 81 
120 5! Samuel Achenbuch ..... .... ---- 6s cad 73 $2 1 80 
4 121 6! Thos. N. Thompson... --..- as ad 113 08 27 
? 122 24| Thos. N. Thompson _-. ...---.- note 4 mos. __| 164 50 5 12 
123 26 | Hugh Denworth -... 222-2. ._.- note 3 mos. _. 63 72 1 51 : 
é 124! Aug. 3! James Thompson ..__-..------ Me 67151 1 65 
125 Ot By es Re: sci dee coe c _.; ' 275 00 6 OO 
126 31 Housel & Ci a sco disan sewcelcbalii ae sisal 39 69 tT 
| 127 8} D. B. Hubbard, Pres, ... 2. - e Px 14 62 37 
| 136 
128 | May 20; Geiser M’f’g Co. (Otto & Son)- ae oe 81 50 70 
129 | June 27} Evan Chalfant --.--..-. .-..-- as suid 100 00 1 70 
130 ; Aug. 20; Tho. N. Thompson... _-.....-.note 4 mos. __| $66.17 11 56 
131 25! J. C. Allen... 202-222... note 3 mos. __! 77 42 | 1 98 
132 | 31} Sol. Moyer....2. .......-..--- a i 4975, 120 
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| 
’ | 
Am ote. | 
oan ' count. 


Jan. 


| Sept. 


June 


140 
141 Dee. 
142 


2 Nov. 


Feb. 


March 


eRe eonemeen SNE 


1876. 
Nov. 


1877. 
3 Jan. 


Snyder Bros. 


Samuel Achenbach ._---- .----. note 3 mos. .. 


B. H. Taylor & Son_-..-.-- ---- 
T. N. Thompson --. ----..----- 
Daniel Luppert .- -. ..--------- 


FI eis waew 


E. H. Burlingame ._..---- --- 
E. H. Burlingame 


—— oe eo - 


(P. Herdic) ----- note 


sé 6s 
sé 66 


. ------ -_note 1 mo._- 


( P. Herdic) - -----. note 1 mo.-.- 


$6 


3 mos. _- 


13. Snyder Bros, .....--. ----.----. note 1 mo... 
1) re 66 ny np cae gw Lake noe Bee bo : 
13. LC. Kinyon._..-..---- - ---.. note 3 mos, .-| 
OO a i tetccee ss 6 eo, 
18 John J. Smith ..-. .-2. 22. ee is — 
25° Thos. N. Thompson ._... ‘diac + wi 
eh REE em pee 6 ee 
B81 Ts Be SO bie ced wmtions : we 
25 Sam’) Achenbach —-. ...--2--- 6 wad 
3 D. B. Hubbard, President ._..- 6 ye 
oe Fw i io ites ate iene se een 6 ik 
3 Runkle, Gamble & Beard _. ._-- note 2 mos. _. | 
3 W’msport Rubber Co. .... -...note 3 mos. _- 
7. Knapp & Thompson (Jno. A. 
| Otto) ASA Ve Pee ERMC TE i“ iii 
10° Valentine Schuman 2 . .... e sis 
16. F. Lumberger -..--.. -. ------ 6 sa 
23. T. N. Thompson ._._-. .... .... note 4 mos. _- 
3 Knapp & Thompson (J. — note 3 mos. - - 
17, Knapp & Thompson (Jno. A 
ED ligt: eekck <ipcher Seine ee’ sé ae 
2, James Thompson -_-. ..-..--.- +4 iit 
3. Hugh Denworth -.2222 22. 8 és me 
2 Samuel Achenbach ....---..-. 6 eo 
5 D. B. Hubbard, President .__.- os be 
5, B.N. Taylor a 3 ne 
+, Knapp & Thompson (Jno. 
Sg EO TEES SORA, or 
12) Knapp & Thompson (Jno. A 
SNE inten care filain hier se wie 
15 Knapp & Thompson (J no. A. 
ne NESS REG Sirk a es ae 
6 T. N. Thompson... ... ..-- -- 0 ce 
7 Daniel Luppert ..-..-- -----. - ¥ is 
10 H. D. Smead _.. 22-22... .. --_. note 4 mos. -- 
12. L. W. Rogers .... 22-2 -. -2.. .._. note 1 mo._- 
17. Mich’l Kelly ..---. --..-.. ... note 3 mos. __: 
91) T. N. Thompson eos ---- eee. NOte 4 mos. __! 
14. F. Weymouth._.-.. __. .-_-2. note 3 mos. __ | 
71 meer OO... nw wend . ce. cece 6 ie 
18) John F. Ludor |... .. 2... .. note 4 mos. __| 
3. D. B. Hubbard, President__ ....nete 3 mos. ._ | 
9 James Risscl] -----. ~~ 22. 8. “6 a 


1,074 77 
300 00 
300 00 


184 90 | 


125 0O 
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ho 1 
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en ee ey 


4 | “e 
a No. Am’t note. | Dis- 
Ee ' count. 
a 180 | April 10) Runkle, Gamble & Beard ._.--. note 3 mos. -- 5498). 1 32 
2 181 16) Knapp & Thompson — A. 
~-g- CRIS Ss chs tie nee Hee aoe . na 1,000 00 24 00 
ze 1876. 
% 182 | July 25; L. C. Kinyon -....---..--.--- ae tn 108 32 2 59 
% 1838 |} Aug. 1) Knapp& Thompson (J. a o “és 1,500 OO 36 OO 
q 184 7:' Knapp & Thompson —— 
j Otto) .....+ -.. é ey: 3,500 OO 84.00 
4 185 11; Knap Miscdpscean no. ». Smith) " ‘ 1,000 00 24 00 
4 186 2' H.Co lon ita ke thsi ume dt ea us a 200 00 | 4 80 
4 187 2; Page, Gage & Co. ...--.. .----- v6 ; 24 95 — 60 
é 188 | June 18); Tucker & Sherman... -. .--. .--- 66 3 229 YD | 2 76 
: 189 FT Ge Ris PR i aso tee si Cees a wis 73 83 | 1 77 
- | 190 12; Jno. J. Miller..-. --. ..-.---. ” in 137 96 | 3 31 
191 |} Aug. 16) F. Weymouth._.. -.- .----. -- “ me 4531; 111 
192 | Sept. 1) D. B. Hubbard, President . .-.- a ies 205 23 | 4 82 
: 193 1; S. Achenbach .... .-.-------- es. 84 1) | 2 OO 
194 | Aug. 21); Knapp& Thompson(Jno. Smith) se in 1,000 00 24 00 
195 | Sept. 1); Knapp & Thompson (Jno. A. 
CO i inal aee se nome a ee a 1,500 O00 36 OO 
196 2; B. H. Taylor @ Son.--.-----.- “ ae 172 33 415 
197 | Aug. 25) Snyder Bros. ..-..--.-.-------- ‘6 aa 205 79 4 95 
198 | Sept. 8 os Oe auiaulagl bebisbibiewwldcsin +s ae 205 79 4% 
199 5, T. N. Thompson --.-----.--.- ae re 131 &8 3.17 
200) 1, John Ransom -----. ~..-.---- os Miss 146 49 3 8 
201 12! James Thompson -._---. -..---- “4 : 106 78 | 2 56 
202 13: John J. Smith .....-2. 22. Le. 6 5 118 81 | 2 86 
203 20) Millspaugh Bros. -----. -.. --- os - 349 22 | 40 
2103 6. Knapp & Thompson (J. Smith). 6 3 1000 00 =Z4 00 
204 9 | (J. Smith) se be 1,000 00 | = 24 00 
205 21; Peter Herdic ...... .......-..- ” as 109 OF 2 64 
2065 TO | Ook a, i i 3 56 1 87 
207 | Oct. 3 D. B. Hubbard, President.- ..-. a ate 463 63 11:18 
208 | Aug. 17) Simon P. Reed (S. C. Forsyth | | 
138 | & Son) .-. --------- ----.-. note 5 mos, -_| 275 OO | & 38 
209 | Sept. 10) Snyder Bros. ...----..---. ..-. note 4 mos. ... 224 51 | » 68 
210 | Oct. 5 | W’msport Rubber Co. -.. .-. note 3 mos. ..! 144 19 | 3 48 
4 211 6 | Robert Housel ..........-. --- 66 524 81 77. 1 97 
| 212 ee oe Fe ee ees os ae 37 5M 2 
: 213 | Sept. 1 > Shoop & Sadler (Otto & Suns) -- m : 1X1 50 | 2 78 
214 | Oct. 4| Page, Gage & Co. ..-.---...-- aa a 34 50 80) 
215 17} Jno. J. Miller --.. ..---.-.--. -- as : G3 45 | 1 53 
216 | Sept. 9 Knapp & Thompson (J. a i aS 1,000 00 24 OO 
217 |} Oct. 25) L. C. Kinyon ..............-. ee é 5O O05 | 1 23 
218 | Nov. 1) John Ransom_...-._---. ..---. + e 131 37 | 3 17 
| WesTERN Dist. oF PENNA., 88: 


Says: 


Before me, the subscriber, B. 8 


WM. F. 


s. Bentley, Jr., clerk of the circuit 
court U. S. in and for said district, personally came William F. 
Thompson, who, being duly sworn according to law, deposes and 
That the foregoing statement of plaintiffs’ claim is correct and 


true, ‘and that the amount due the plaintiffs is the sum of four 
thousand five hundred dollars and fifty-eight cents, and that no 
part thereof has been paid. 


THOMPSON. 


92 WILLIAMSPORT NATIONAI: BANK VS. 


Sworn to and subscribed before me, May 6, 1878. 
B. S. BENTLEY, Jr., Clerk. 


Endorsed: No. 187. June T., 1878. Knapp & Thompson, for 


use, &c., vs. The Williamsport National Bank. Copy of pl’ffs’ claim 
_and affidavit. Filed May 6, 1878. 


139 Affidavit of Defence. 


In the Circuit Court of the United States for the Western District of 
Pennsylvania. June T., 1878. 


Knapp & TuHompson, for use, &c., 
v8. No. 187. 
THE WILLIAMSPORT NATIONAL BANK. 


WeEsTERN DistrRIcT OF PENNSYLVANIA, 88: 


Geo. L. Sanderson, pres’t of the Williamsport National Bank, the 
defendant in this case, being duly sworn, doth depose and say: That 
he is advised by his eel, and expects to be able to prove, that 
the said bank have a good and legal defence to the whole claim of 
the plaintiffs in this action, the nature and character of which is 

as follows, viz: 
140 First. That said plaintiffs, having made an assignment for 
the benefit of their creditors, and not having included the 
demand for which judgment is claimed in this suit in said assign- 
ment, are not entitled to recover the amount as set out in the narr. 
and copy of claim as filed. 

Second. That this suit is virtually brought by John A. Otto and 
John R. Hazalet, assignees of Knapp & Thompson, and this depon- 
ent is advised that said assignees cannot maintain the same. 

Third. That your deponent is advised by his counsel that the 
action is not of such a character as to entitle the plaintiffs to 
judginent for want of an affidavit of defence under the rules of 

court. 
141 Fourth. That proceedings to drive the said Knapp and 
Thompson into bankruptcy were commenced in the district 
court of the United States for the western district of Pennsylvania— 
which proceedings were afterwards discontinued by some of the 
petitioning creditors—in consequence of a fraudulent preference and 
arrangement made by them with the said Knapp and Thompson ; 
and this suit is brought, as your deponent has been advised and 
believes and expects to be able to prove, not with a view to recover 
the amount claimed, but to deter, hinder, and try to induce the said 
defendant from opening said proceedings and endeavoring to secure 
a fair and equitable distribution of the assets of said firm. 
Fifth. That the proceedings to reopen said discontinuance 
142 and reinstate the action in regard to the involuntary bank- 
sain ruptcy of Knapp and Thompson are still pending and undeter- 
mined. 

Sixth. That this deponent is advised, and expects to show on the 
trial of this case, that said bank is not liable to pay said plaintiffs 
any amount whatever. 
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Seventh. That in consequence of the narr. and copy of claim 
having been filed after 5 o’clock p. m. on May 6, 1878, the return 
day of the writ, it has been and is impossible for said defendant to 
set out with any more particularity the defence of said bank, except 
as hereinbefore stated. 


fh GEO. L. SANDERSON. 
Sworn and subscribed before me, May 8, 1878. 
[SEAL. ] J. K. HAYS, Jr., N. P. 


143 Endorsed: No. 187. June T., 1878. Cireuit court U.S., 

W. D. Penna. Knapp & Thompson, for use, &c., vs. The 
Williamsport National Bank. Aff. of defence. Filed May 8, 1878. 
H. W. Watson, C. La Rue Munson, P. D. 


144 Plea. 
In the Circuit Court of the United States. June T., 1878. 


Knapp and Tuompson, for use of, &e., 
v8. No. 187. 
THe WILLIAMSPORT NATIONAL BANK. 


And now, to wit, April 28, 1879, the said defendant, by C. L. Mun- 
son and H. W. Watson, her attorneys; comes into court’and defends 
the wrong and injury, when, &c., and says that she does not owe the 
said sums of money above demanded, or any part thereof, in manner 
sw form as the said plaintiff- hath above thereof complained against 
ler. 

And said defendant, - her said attorneys, further defends the 
said wrong and injury, when, &c., because she says that she has not 

vieloted any of the provisions of the act of Congress entitled 
145 “An act to provide a national currency secured by a pledge 
of United States bonds, and to provide for the circulation and 
redemption thereof,” approved June 3, 1864, or any of its supple- 
ments, and is not liable to any of the penalties mentioned therein. 
And of this she puts herself upon the country. 
C. LA RUE MUNSON, 
H. W. WATSON, 
Attys for Def?t. 

Endorsed: No. 187. June T., 1878. Knapp e¢ al. vs. W’msport 

Nat. Bank. Plea. Filed April 28, 1879. 
146 Rule and Interrogatories. 
In the Circuit Court of the United States for the Western Dist. of 
Pennsylvania. June T., 1878. 


Knapp & THompsoy, for use of John A. Otto and John) 
R. Hazelet, Assignees in trust for the benefit of credi- 
tors of Knapp and Thompson, > No. 187. 

- U8. 
THE WILLIAMSPORT NATIONAL BANK. : 


Interrogatories to be propounded to Henry C. Stroup, of Phila- 
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delphia, Penna.; John N. Watt, of the same place; Francis W. Ken- 
me i Thos. L. Haggard, Wm. H. Taber, and Thomas R. Ash, all of 


Philadelphia, Penna., and John J. Faulkrod, of Manayunk, Penna., 
and any other witnesses residing more than one hundred miles from 
Williamsport, Penna.,who may be produced, sworn or affirmed, and 

examined at the office of Geo. Field Keen, Esq., No. 425 
147 Walnut street, in the city of Philadelphia Penna., as witnesses 
in the above case on the part of the defendant. 


Interrogatories to be propounded to Henry C. Stroup of Phila- 
delphia, and John H. Watt, of Philadelphia. 


I. Do you [know] the parties in this case or either of them? 

II. Are you an officer of a bank in Philadelphia; if so, what position 
do you hold and how long have you held it. Also state your age 
and residence. 

ill. If you answer in response to the second interrogatory that 
you are an officer of a bank in Philadelphia, give the name of the 
bank, and also state how long you have been connected with it, and 

what offices you have held. 
148 IV. Is the bank which you have named now a national 
bank, and under what name and for how longa time did it 
do business before it became a national bank? 

V. Was the bank which you have spoken of organized under the 
charter granted to it by the Legislature of the State of Pennsylvania, 
and its several supplements, and did it do business under and by 
virtue of said charter and its supplements? Ifo, give the date of the 
organization and state how long it did business as a State bank. 

VI. State whether said bank, while doing business under and by 
virtue of its charter granted by the State, and its several supplements 
(if you have stated such to be the fact in answer to interrogatory “ V ”), 

it issued notes of circulation commonly called bank notes. 
149 VII. Do you know of any other matter or thing that may 

be material to the defendant in the cause above named? If 
so, state the same as fully and at large as if thereto particularly in- 
terrogated. 


Interrogatories to be propounded to each of the other witnesses 
above named and to such witnesses who may be called, sworn or 
affirmed, who are not named. 


I. State your name, occupation, and residence. 

IT. Are you an officer of any bank or institution doing a banking 
business in Pennsylvania? If youanswer yes, give the name and loca-’ 
tion of said bank and state how long you have been connected with 

it and in what capacity. 
150 III. Give thedate when the bank with which you are con- 
nected was chartered by the Legislature of the State of Penn- 
sylvania, referring to the Pamphlet Laws, year and page. 

[V. State how long the bank with which you are connected has 
been doing business under its charter or any supplemant thereto. 

V. State what amount of capital stock is held by the bank with 
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- which you are connected, or its stockholders. In other words, what 
is its capital? 

VI. Do you know any other matter or thing that may be material 
to the defendant in the cause above named? If so, state the same 
fully and at large as if thereto particularly interrogated. 

C. LA RUE MUNSON, 
— WM. H. ARMSTRONG, 
151 H. W. WATSON, 
Attorneys for Deft. 


Enter rule in above case on behalf of the defendant for commis- 
sion to Geo. F. Keen, Esq., No. 425 Walnut street, Philadelphia, in 
the State of Pennsylvania, on fifteen days’ notice to plaintiffs or their 


attorney- of record. 
C. LA RUE MUNSON, 
W. H. ARMSRONG, 
H. W. WATSON, 
Aug’t 21, 1882. Attorneys for Deft. 
To B.S. Bentley, Clerk of Court. 


152 Endorsed: No. 187. June T., 1878. Knapp & Thompson, 

for use, &c., vs. W’msport Nat. Bank. Rule & interrogatories. 
Filed Aug’t. 21, 1882. Munson & Watson, p.d. Now, Aug. 24, 1882, 
service of notice of the rule to issue a commission to Geo. F. Keen, 
Esq., is accepted, and a copy of interrogatories served upon me at 
the same time. J. C. Hill, of counsel for pl’ffs. 


153 Cross-Interrogatories. 
In the Circuit Court of the United States for the Western District of 
Pennsylvania. 


Knapp and Tompson, for use of John A. ) 
Otto and John R. Hazelet, Assignees in | 
trust for the benefit of creditors of Knapp | y, 497) June'T.. 1878 
and Thompson, ee re 
v8. 
THE WILLIAMSPORT NATIONAL BANK. 


Counsel for the plaintiffs, reserving all exceptions to the interrog- 
atories as well as to the advisability, relevancy, and materiality of 
the answers thereto, and specially to any evidence given by any wit- 
ness not named in the interrogatories filed by the defendant’s coun- 
sel, file the following cross-interrogatories to be propounded to Henry 

C. Stroup, of Philadelphia and John H. Watt, of Philadelphia: 
154 Cross-interrogatory No.1. Was the bank with which you 

are connected incorporated or organized by authority of the 
laws of Pennsylvania, and did said bank become an association for 
carrying on the business of banking under the laws of the United 
States? And, if so, give the date when it became a national bank. 

Cross-interrogatory No. 2. If the bank with which you are now 
connected is a national bank, and had, previous to its organization 
as such, done business as a State bank, did your bank, in reorganiz- 
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ing as a national bank, comply with all the provisions of the national 
bank act and the provisions of the statutes of Pennsylvania in 
| reference to the surrender of your charter as a State bank ? 
155 Cross-interrogatory No. 3. If said bank, while doing busi- 
ness under and by virtue of its charter granted by the State and 
its several supplements, issued notes of circulation commonly called 
bank notes, when did it commence to issue them, for what amount 
were they issued, and when did you cease to issue them, and why? 
Cross-interrogatory No. 4. Did the bank with which you were 
connected, chartered by the State of Pennsylvania, issue any notes of 
circulation commonly called bank notes during the years 1876 and 


1877? 
H. C. PARSONS, 
H. T. AMES, 
N. C. McCORMICK, 
J. C. HILL, 
Alt’ys for PU ffs. 


156 In the Circuit Court of the United States for the Western 
District of Pennsylvania, in the Third Circuit. No. 187 of 
June Term, 1878. . 


The President of the United States to George F. Keen, Esq., No. 
425 Walnut street, Philadelphia, Penna. : 


Know you that in confidence of your prudence and integrity we 
have given unto you, and by these presents do give unto you, full 
power and authority, in pursuance of a rule lately made in the cir- 
cuit court of the United States in and for the western district of 
Pennsylvania, in a certain action therein depending, wherein Knapp 
and Thompson, for use of John A. Otto and John R. Hazelet, as- 
signees in trust for the benefit of creditors of Knapp and Thomp- 
son, are plaintiffs, and the Williamsport National Bank is defend-. 
ant, to call before you at a certain day and place, by you for that 
purpose appointed, all and every person or persons who may be 
named to you by the said Williamsport National Bank as witnesses 
in the said action, and then and there to examine them on their re- 
spective oaths or affirmations on certain interrogatories and cross- 
interrogatories hereunto annexed, touching the premises, and to 
reduce their testimony to writing, and when you shall have so done 
you are to send the same to the said court, closed up under your 
seals, firmly and distinctly set, together with this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Williamsport, this 4th day 
of September, A. D. 1882, and of the Independence of the United 
States the one hundred and seventh. 3 


157 Endorsed: No. 187. June T., 1878. Knapp & Thompson, 
for use, &c., vs. The Williamsport Nat’] Bank. Cross-inter- 
rogatories. Filed August 30th, 1882. 
[SEAL. ] | B.S. BENTLEY, Clerk. 
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158 In the Circuit Court of the United States for the Western 
District of Pennsylvania. 


Knapp and THompson, for use of John 
A. Otto and John R. Hazelet, Assignees 
in trust for the benefit of creditors of | y , 

Knapp and Thompson, + No. 187. June Term, 1878. 
v8. 
THE WILLIAMSPORT NATIONAL BANK. | 


Interrogatories to be propounded to Henry C. Stroup, of Phila- 
delphia, Penna.; John H. Watt, of the same place; Francis W. Ken- 
nedy, Thomas L. Huggard, Wm. H. Taber, and Thomas R. Ash, 
all of Philadelphia, Penna., and John J. Foulkrod, of Manayunk, 
Penna., and any other witnesses residing more than one hundred 
miles from Williamsport, Penna., who may be produced, sworn or 
affirmed, and examined at the office of George Field Keen, Esq., 
No. 425 Walnut street, in the city of Philadelphia, Penna., as wit- 
nesses in the above case on the part of the defendant. 


159 = Interrogatories to be ag ge to Henry C. Stroup of 
Philadelphia, and John H. Watt of Philadelphia. 


I. Do you know the parties in this case or either of them?- ° 

If. Are you an officer of a bank in Philadelphia? Ifso, what 
position do you hold, and how long have you held it? Also state 
your age and residence. 

III. If you answer in response to the second interrogatory that 
you are an officer of a bank in Philadelphia, give the name of the 
bank, and also state how long you have been connected with it, and 
what offices you have held. 

IV. Is the bank you have named now a national bank, and un- 

der what name and for how long a time did it do business 
160 before it became a national bank? 

V. Was the bank you have spoken of organized under the 
charter granted to it by the Legislature of the State of Pennsylvania, 
and its several supplements, and did it do business under and by 
virtue of said charter and its supplements? If so, give the date of 
the organization and state how long it did business as a State bank. 

VI. State whether said bank, while doing business under and by 
virtue of its charter granted by the State, and its several supple- 
ments (if you have stated such to be the fact in answer to interroga- 
tory V), it issued notes of circulation commonly called bank notes? 

VII. Do you know of any other matter or thing that may be 

material to the defendant in the cause above named? If so, 
161 state the same as fully and at large as if thereto particularly 
interrogated. 


Interrogatories to be propounded to each of the other witnesses 
above named and to such witnesses who may be called, sworn or 
affirmed, who are not named. 


I. State your name, age, occupation, and residence. 
13—602 
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II. Are you an officer of any bank or institution doing a bank- 
ing business in Pennsylvania? If yea, answer yes. Give the name 
and location of said bank, and state how long you have been con- 
nected with it, and in what capacity. | 

III. Give the date when the bank with which you are connected 
was chartered by the Legislature of the State of Pennsylvania re- 

ferring to the Pamphlet Laws, year and page? 
162 IV. State how long the bank with which you are connected 
has been doing business under its charter or any supplement 
thereto ? 

V. State what amount of capital stock is held by the bank with 
which you are connected, or its stockholders. In other words, what 
is its capital ? | 

VI. Do you know any other matter or thing that may be ma- 
terial to the defendant in the cause above named? If so, state the 
same fully and at large as if thereto particularly interrogated. 

C. LA RUE MUNSON, 
WM. H. ARMSTRONG, 
H. W. WATSON, 

Attorneys for Deft. 


163. =In the Circuit Court of the United states for the Western 
District of Pennsylvania. 


K Napp and THompsoy, for the use of John 
A. Otto and John R. Hazelet, Assignees 
in trust for the benefit of creditors of m a 
Knapp and Thompson, No.187. June Term, 1878. 
v8. 
THE WILLIAMSPORT NATIONAL BANK. 


Counsel for the plaintiffs, reserving all manner of exceptions to 
the interrogatories as well as to the admissibility, relevancy, and 
materiality of the answers thereto, and specially to any evidence — 
given by any witness not named in the interrogatories filed by the 
defendant, counsel file the following cross-interrogatories to be pro- 
pounded to Henry C. Stroup of Philadelphia and John H. Watt of 
Philadelphia : 

Cross-interrogatory No. 1. Was the bank with which you are 

connected incorporated or organized by authority of the laws 
164 of Pennsylvania, and did said bank me an association - 

for carrying on the business of banking under the laws of 
the United States? And, if so, give the date when it became a 
national bank. 

Cross-interrogatory No. 2. Ifthe bank with which you are now con- 
nected is a national bank, and had, previous to its organization as 
such, done business as a State bank, did your bank in reorganizing 
as a national bank comply with all the provisions of the national 
bank act and the provisions of the statutes of Pennsylvania in ref- 
erence to the surrender of your charter as a State bank? 

Cross-interrogatory No. 3. If said bank, while doing business un- 
der and by virtue of its charter granted by the State, and its several 
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supplements, issued notes of circulation commonly called bank 

165 _— notes, when did it commence to issue them, for what amount 

ce were they issued, and when did you cease to issue them, and 
why 7 

Cross-interrogatory No. 4. Did the bank with which you were 

connected, chartered by the State of Pennsylvania, issue any notes 

of circulation commonly called bank notes during the years 1876 


and 1877? 
H. C. PARSONS, 
H. T. AMES, | 
H. C. McCORMICK. 
J.C. HILL, 
Attorneys for PU ffs. 
UNITED STATES OF AMERICA, \ : 
Western District of Pennsylvania, as 


I, B. S. Bentley, clerk of the circuit court of the United States in 
and for said district, at Williamsport, do hereby certify the 
166 above and foregoing to be a true and correct copy of the in- 
terrogatories and cross-interrogatories filed under the above 
mentioned rule as the same-remain of record in my said office. 
In testimony whereof, I hereunto set my hand and affixed. the 
_ of the said court at Williamsport, this 4th day of September, A. 
. 1882. 
[SEAL. | B. S. BENTLEY, Clerk. 


167 Depositions. 


Knapp and THoMpsON, for use of John A. Otto and John R. 
Hazelet, Assignees in trust for the benefit of ¢reditors of Knappand 
Thompson, Plaintiffs,  * 

v8. - 
WILLIAMSPORT NATIONAL BANK, Defendant. 


Commission issued to George F. Keen, No. 425 Walnut St., Phila- 
delphia, Penna. The execution of the commission appears in cer- 
tain schedules hereunto annexed. 

GEORGE F. KEENE, 


Commissioner. 


The fee charged for taking depositions is fifty dollars, and the same 

has been paid to me by Thomas W. Barlow, Esq. 
GEORGE F. KEENE, 
) Commissioner. 

168 Depositions of witnesses produced, sworn or affirmed, & 

examined on the ninth day of September, in the year of our 

Lord one thousand eight hundred and eighty-two, at the law office of 

George F. Keene, No. 425 Walnut St., in the city of Philadelphia, in _ 

the State of Pennsylvania, under and by virtue of a commission is- 

sued out of the circuit court of the United States for the western dis- 

trict of Pennsylvania, in the third circuit, to George F. Keene, No. 

425 Walnut St., Philadelphia, Penna., directed for the examination 
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of witnesses in a certain cause depending in said court, wherein 
Knapp and Thompson, for use of John A. Otto and John R. Haze- 
let, assignees in trust for the benefit of creditors of Knapp and 
Thompson, are plaintiffs, and The Williamsport National Bank is 


defendant. 


Tuomas R. Asu, of the city of Philadelphia, State of Penn- 
sylvania, occupation cashier, aged forty-eight years and upwards, 
being duly sworn and examined on the interrogatories filed 

in said action —- than those to be propounded to Henry C. 
169 Stroup of Philadelphia and John H. Watt of Philadelphia), 
and hereto attached, doth depose and say as follows: 


Ist. To the first interrogatory he saith: My name is Thomas R. 
Ash; aged forty-eight years ; occupation, bank cashier ; and residence, 
2301 De Lancey Place, Philadelphia. 


2nd. To the second interrogatory hesaith: Yes; I am an officer 
of a bank, doing a banking business in Pennsylvania ; the name of 
the bank is the “ Merchants’ Exchange Bank,” located at No. 131 
South 3rd St., Philadelphia. I have been connected with this bank 
ubout nine or ten years, in the capacity of paying teller and cashier 
—was paying teller about one year, and the remainder of the period 
named cashier. 

3rd. To the third interrogatory he saith: The bank with which 
I am connected was chartered by the Legislature of the State of 

Pennsylvania on the nineteenth day of May, one thousand 
170 ~—eight hundred and seventy-one, as appears by Pamphlet Laws 
of Penna., for 1871, page 955, under the corporate name of 

“Tron Bank;” the corporate name was subsequently changed to & 
now is “ Merchants’ Exchange Bank.” 

4th. To the fourth interrogatory he saith: The bank with which 
I am connected has been doing business under its charter since about 
March or April, one thousand eight hundred and seventy-two. 

5th To the fifth interrogatory he saith: The capital of the bank 
with which I am connected is one hundred thousand dollars. — 

6th. To the sixth interrogatory he saith: Having no knowledge 
of the merits of the case, I am unable to answer this interrogatory. 
I know of nothing further that may be material to the defendant 


[in] the cause above named. 
THOMAS R. ASH 


171 Examination taken, reduced to writing, and by the witness 
subscribed and sworn to, this ninth day of September, A. D. 


1882, before me— | 
GEORGE F. KEENE, 


Commissioner. 


SEPTEMBER 11TH, 1882. No. 425 Watnut St., PHILA. 
The taking of depositions continued. 


Witiram H. Taser, of the city of Philadelphia, State of Pennsyl- 
vania, occupation cashier, aged forty-one years and upwards, being 
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duly affirmed and examined on the interrogatories filed in said action 
(other than those to be propounded to Henry C. Stroup, of Philadel- 
phia, and John H. Watt, of Philadelphia), and hereto attached, doth 
depose and say as follows: 


1st. To the first interrogatory he saith: My name is William H. 
Taber; aged forty-one years; occupation, cashier; residence, No. 731 
Corinthian avenue, Philadelphia. 
172 2nd. To the second interrogatory he saith: Yes; I am an 
officer of a bank doing a banking business in Pennsylvania. 
The name of the bank is “The People’s Bank,” located at No. 435 
Chestnut St., Philadelphia. I have been connected with said bank 
continuously for the past twelve years in the capacity of cashier. 
3rd. To the third interrogatory he saith: The bank with which 
I am connected was chartered by the Legislature of the State of 
Pennsylvania the twenty-fifth day of February, A. D. one thousand 
eight hundred and seventy, and will appear by Pamphlet Laws of 
State of Penna. for the year 1870, page 237, and supplement thereto 
in same volume of Pamphlet Laws, page 465. 
4th. To the fourth interrogatory he saith: The bank with which 
I am connected has been doing business under its charter 
173 and supplement since May ninth, one thousand eight hun- 
dred and seventy. et 
5th. To the fifth interrogatory he saith: The capital of the bank 
with which I am connected is one hundred and fifty thousand dol- 
lars full paid. 
6th. To the sixth interrogatory he saith: That he has no knowl- 
edge of the matter inquired of other than stated in his former an- 


swers. 
WM. H. TABER. 


Examination taken, reduced to writing, & by the witness subscribed 
& affirmed to, this eleventh day of September, A. D. 1882, before me, 
GEORGE F. KEENE, 


Commissioner. 


Tuomas L. HuGGarp, of the city of Philadelphia, State of Penn- 

sylvania, occupation cashier, aged thirty-six years and upwards, 

being duly sworn and examined on the _ interrogatories 

174 filed in the said action (other than those to be propounded to 

Henry C. Stroup, of Philadelphia, and John H. Watt, of 
Philadelphia), and hereto attached, doth depose and say: 


Ist. To the first interrogatory he saith: My name is Thomas L. 
Huggard ; age, thirty-six years; occupation, cashier; and I reside at 
No. 1720 North 13th St., Philadelphia. 

2nd. To the second interrogatory he saith: Yes; I am an officer 
of a bank doing a banking business in Pennsylvania. The name of 
said bank is “Shackamaxon Bank,” located at Frankford Ave. and 
Norris Sts. I have been connected with said bank since March 1873 
in the capacity of cashier during the whole of that period. 
3rd. To the third interrogatory he saith: The bank with which 
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I am connected was chartered by the Legislature of the State 
175 of Pennsylvania on the twentieth of November, one thousand 
eight hundred and seventy-one, under the corporate name of 
“Petroleum Bank,” as will appear by reference to Pamphlet Laws 
of 1872, page 1381. The corporate title of bank .was changed to 
“Shackamaxon Bank” in 1874. 
4th. To the fourth interrogatory he saith: The bank with which 
I am connected has been doing business under its charter since April, 
one thousand eight hundred and seventy-three. 
5th. To the fifth interrogatory he saith: The capital of the bank 
with which I am connected is one hundred and twenty thousand six 
hundred and fifty dollars. 
6th. To the sixth interrogatory he saith: I don’t know the 
176 — merits of the case, and therefore know nothing material to the 
defendant in the case above named other than my answers 


given. 
THOMAS L. HUGGARD. 


Examination taken, reduced to writing, and by the witness sub- 
scribed and sworn to, this eleventh day of September, A. D. 1882, 


before me— 
GEORGE F. KEENE, 
Commassioner. 


SEPTEMBER 127TH, 1882. No. 425 WALNUT St., PHILADELPHIA. 

The taking of depositions continued. 

Francis W. KENNEDY, of the city of Philadelphia and State of 
Pennsylvania, occupation cashier, aged thirty-eight years and up- 
wards, being duly sworn and examined on the interrogatories filed 
in said action (other than those to be propounded to Henry C. 
Stroup, of Philadelphia, and John H. Watt, of Philadelphia), and 
hereto attached, doth depose and say : 


Ist. To the first interrogatory he saith: My name is Fran- 
177 ~— cis W. Kennedy; aged thirty-eight years; occupation, cashier ; 
and I reside at No. 1925 Spring Garden St. Philadelphia. 
2nd. To the second interrogatory he saith: Yes; I am an officer 
of a bank doing a banking business in Pennsylvania. The name of 
said bank is “Spring Garden Bank,” located at the cor. of 12th & 
Spring Garden Sts., Philadelphia. I have been connected with said 
bank ever since its organization in 1870, and all of that time in the 
capacity of cashier. 
ord. Tu the third interrogatory he saith: The bank with which 
I am connected was chartered by the Legislature of the State of 
Pennsylvania on the twenty-seventh day of April, one thousand 
eight hundred and seventy, as appears by reference to 1871 Pamphlet 
Laws State of Pennsylvania, page 1534, under the corporate title of 
“Market Bank,” which title was subsequently changed to 
178) “Spring Garden Bank” under a decree of court of common 
pleas of Philadelphia Co. 
4th. To the fourth interrogatory he saith: The bank with which 
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I am connected has been doing business under its charter since 
Nov., 1870, at which time it was organized, and actually opened for 
business in April, one thousand eight hundred and seventy-one. 

5th. To the fifth interrogatory he saith: The capital of the bank 
with which I am connected is two hundred and fifty thousand dol- 
lars full paid. 

6th. To the sixth interrogatory he saith: I know of nothing 
material to the defendant in the cause above named except what I 


have before stated. | 
FRANCIS W. KENNEDY. 


Examination taken, reduced to writing, and by the witness 
179 subscribed and sworn to, this twelfth day of September, A. D. 


1882, before me— 
GEORGE F. KEENE, 


Commissioner. 


Sept. 127TH, 1882. No. 425 WALNuT St., PHILADELPHIA. 
Depositions continued. 


Henry C. Strovp, of the city. of Philadelphia and State of Penn- 
sylvania, occupation cashier, aged fifty-three years and upwards,, 
being duly sworn and examined on the interrogatories and cross- 
interrogatories (to be propounded to said Henry C. Stroup and John 
H Watt) filed in said action and hereto attached, doth depose and 
say: 

1st. To the fist interrogatory he saith: I do not know either of the 
parties in this case. 

2nd. To the second interrogatory he saith: I am an officer of a 

bank in Philadelphia. I have been twenty-nine years 
180 inthesame bank. I now hold the position of cashier, and 

have held said position since the twentieth of June, 1882. 
My age is fifty-three years, and I reside at No. 2116 Mount Vernon 
St., Philad’a. 

od. To the third interrogatory he saith: The name of the bank 
in Philadelphia of which I am an officer is “The Farmers & Mechan- 
ics’ National Bank.” I have been with said bank twenty-nine years 
and have held the office of book-keeper, note clerk, discount clerk, 
cashier’s clerk, transfer officer, and now cashier. 

4th. To the fourth interrogatory he saith: Yes; the bank which I 
have named is now a national bank, under the name of “The Farm- 
ers & Mechanics’ National Bank.” It did business for fifty-seven 
years before it became a national bank. : 

oth. To the fifth interrogatory he saith: The bank I have 
181 spoken of was organized under the charter granted to it by the 
Legislature of the State tof] Pennsylvania, and several supple- 
ments, and it did business under and by virtue of said charter and 
its supplements. The date of the organization of said bank was in 
(1809) one thousand eight hundred and nine, and it did business as 
a State bank for fifty-five years under its charter and supplements, 
and for two years previous to its charter as a banking association. 
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WEDNESDAY, Sept. 13th, 1882. 
The further taking of this deposition resumed. 


6th. To the sixth interrogatory he saith: The said bank, while 

doing business under and by virtue of its charter, granted by the 

State and its several supplements, did issue notes of circulation com- 
monly called bank notes. | 

7th. To the seventh interrogatory he saith: I don’t know 

182 of any other matter or thing that may be material to the de- 

fendant in the cause above named. 


Answers to Cross-Interrogatories. 


1st. To the first cross-interrogatory he saith : The bank with which 
I am connected was incorporated or organized by authority of the 
laws of Pennsylvania; and said bank became an association for 
carrying on the business of banking under the laws of the United 
States. Said bank became a national bank on the 28th of October, 
one thousand eight hundred and sixty-four. 
2d. To the second cross-interrogatory he saith: The said bank 
was converted into a national bank, retaining the same officers and 
and same stockholders, and in so doing complied with all of the pro- 
visions of the national bank act. I know nothing about the surren- 
der of the charter as a State bank, whether the charter was 
183 surrendered or not, or whether the provisions of the charter 
required its surrender. 
3d. To the third cross-interrogatory he saith: Our first charter 
permitted us to issue bank notes, and I presume they were issued 
then. I cannot state definitely the time when the bank com- 
menced to issue bank notes, but long previous to my time, and I 
have been connected with the bank for twenty-nine years. I sup- 
pose the records of the bank will show. I cannot state the amount 
for which said bank notes were issued, the amounts varied with the 
requirements of business and the change or increase in the capital 
of the bank; we ceased to issue bank notes when we became a national 
bank and for that reason. 
4th. To the fourth cross-interrogatory he saith: The bank with 
which I am connected, chartered by the State of Pennsylvania, did 
not issue any notes of circulation commonly called bank 
184 notes under its State charter during the years 1876 and 1877. 
HENRY C. STROUP. 


Examination taken and reduced to writing on the 12th & 13th 
days of September, A. D. 1882, and by the witness sworn to on the 
said 12th day of September, and subscribed on the said 13th day of 


September, before me— 
GEORGE F. KEENE, 
Commissioner. 
No. 425 Watnut St., PHILADELPHIA. Sept. J37H, 1882. 
Depositions continued. 
Joun J. FouLKRop, of Roxborough, 21st ward of the city of Phila- 
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delphia, and State of Pennsylvania, occupation cashier, aged thirty- 
three and upwards, being duly sworn and examined on the in- 
terrogatories filed in said action (other than those to be propounded 
to Henry C. Stroup, of Philadelphia, and John H. Watt, of Phila- 
delphia), and hereto attached, doth depose and say: 


185 1st. To the first interrogatory he saith: My name is John 
J. Foulkrod; aged thirty-three years; occupation, cashier ; 
and I reside on Lyceum avenue, Roxborough, Philadelphia. 
2d. To the second interrogatory he saith: Yes; I am an officer of 
a bank doing a banking business in Pennsylvania. The name of 
said bank is the “ Manayunk Bank,” located at No. 4371 Main St., 
Manayunk, Philadelphia. I have been connected with said bank 
since August, 1871, in the capacity of cashier during the whole of 
that period. 
3d. To the third interrogatory he saith: The bank with which I 
am connected was chartered by the Legislature of theState of Pennsy)- 
vania on the fourteenth day of June, one thousand eight hundred 
and seventy-one, as will appear by reference to Pamphlet Laws of 
Penna. for the year 1871, page 1358. : 
186 4tn. To the fourth interrogatory he saith: The bank with 
which I am connected has been doing business under its 
charter since the fourteenth day of August, one thousand eight hun- . 
dred and seventy-one. | 
5th. To the fifth interrogatory he saith: The amount of capital 
of the bank with which I'am connected is one hundred thousand 
dollars, of which amount fifty thousand dollars is paid in. 
6th. To the sixth interrogatory he saith: I do not know that I 
know any other matter or thing that may be material to the defend- 


ant in the case above named. 
JNO. J. FOULKROD. 


Examination taken, reduced to writing, and by the witness sub- 
scribed and sworn to, this thirteenth day of September, A. D. 1882, 


before me— 
GEORGE F. KEENE, 


Commissioner. 
187 Sept. 147TH, 1882. No. 425 Waunut St., PHILADELPHIA. 


Taking of depositions continued. 


Joun H. Watt, of the city of Philadelphia and State of Pennsy]- 
vania, occupation cashier, aged fifty years and upwards, being duly 
sworn and examined on the interrogatories and cross-interrogatories 
filed in this action (to be propounded to Henry C. Stroup and John 
H. Watt), and hereto attached, doth depose and say as follows: 


Ist. To the first interrogatory he saith: I only know the defend- 
ant, The Williainsport National Bank. 

2nd. To the second interrogatory he saith: I am an officer of a 
bank in Philadelphia. I am cashier, and have held such position 
since 1869. My age is fifty years, and I reside at No. 2038 Green 
St., Philadelphia. 
14—602 
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188 8rd. To the third interrogatory he saith: The name of the 
bank is “The Bank of North America.” Ihave been connected 
with said bank about twenty-five vears. I have been clerk, assistant 
cashier, and now cashier. 
4th. To the fourth interrogatory he saith: The bank I have name- 
is now and has been a national bank since December, 1864, under 
the name of “The Bank of North America.” Said bank did busi- 
ness befote it became a national bank from about December, 1781, 
to Dec., 1864, about eighty-three years. 
5th. To the fifth interrogatory he saith: The said bank was orig- 
inally organized under mp. save from Congress, and afterwards did 
business under a charter from the Legislature of the State of Penn- 
sylvania, which charter was renewed from time to time. I 
189 am unable to give the date of the organization of said bank 
under the State charter. I cannot state how long it did 
business as a State bank. 
6th. To the sixth interrogatory he saith: The said bank, while 
doing business under and by virtue of its charter, granted by the 
State of Pennsylvania, did issue notes of circulation commonly 
called bank notes. 
7th. To the seventh interrogatory he saith: I know nothing of the 
case, and do not know any other matter or thing material to above- 
named defendant. 


Cross-Interrogatories. 


1st. To the first cross-interrogatory he saith: The bank with which 
I am connected was originally organized under charter from Con- 
= and subsequently did business under a charter from the 
egislature of the State of Pennylvania. And the said bank 
carried on business subsequently under the laws of the United 
States. Said bank became a national bank in December, 1864. 
2nd. To the second cross-interrogatory he saith: The said bank 
did comply with the requirements of the law of the State and of the 
eR States, otherwise we could not have organized as a national 
ank. 
ord. To the third cross-interrogatory he saith: The said bank 
ceased to issue bank notes under the State charter when the bank 
became a national bank, and did so because the bank ceased to be 
a State bank. As to the other matters enquired of I am unable to 
give dates or amounts. 
4th. To the fourth cross-interrogatory he saith: The bank with 
which I am connected was not acting under a charter from 
191 ‘the State of Pennsylvania during the years 1876 & 1877, and 
any circulation issued during those years was issued under 


the national banking law. 
JNO. H. WATT. 


190 


Examination taken and reduced to writing, and by the witness 
sworn and subscribed to, this fourteenth day of September, A. D. 
1882, before me— 


GEORGE F. KEENE, 
Commissioner. 
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Depositions concluded. 
GEORGE F. KEENE, 
Commissioner. 
192 Endorsed: No.187. Juneterm, 1878. Knapp and Thomp- 
sf son, for use, &c., vs. Williamsport National Bank. Commis- 


sion, interrogatories, and depositions. Received, opened, and filed 
Sept. 18, 1882. Commissioner’s fees, $50.00, paid by Thomas W. 
Barlow, Esq. 


193 Continuance and Order for Trial. 
June T., 1878, at Williamsport. 


D. B. Karr ef al. 
v8. No. 187. 
WILLIAMSPORT NAT'L BANK. 


And now, Sept. 22, 1882, the above cause is continued by consent 
of counsel, and is ordered for trial at the November term, 1882, at 
Pittsburg, and that the record therein be taken there by the clerk. 

By the court. 


Endorsed: No. 187. June term, 1878. Knapp & Thompson, for 
use, &c., vs. The Williamsport National Bank. Continuance and- 
order for trial at November term, 1882, at Pittsburgh. Filed Sopt. 


22, 1882. 
194 Jury. 
Knapp & THompson, for use, &c., 


U8. {No 187. June Term, 1878. 
WILLIAMSPORT NATIONAL BANK. 


1, Daniel Moses; 2, P. H. Buck; 3, Mason Irvin; 4, S. D. Long; 
5, Charles H. Johnston; 6, Cyrus Crossman; 7, Daniel Hauger ; 
8, Collins Soper; 9, Geo. H. Webb; 10, John C. Calhoun; 11, 
Isaiah, Leeman ; 12, George W. Cleis. 


195 Endorsed: No. 187. June Term, 1878. Knapp & Thomp- 
son, for use, &c., vs. The Williamsport National Bank. Jury 
sworn Nov. 13, 1882. 


196 Plaintiffs’ Offer No. 1. 


Plaintiffs now offer the bank books of Knapp & Thompson, in 
which all the entries have been made by the officers of the defend- 
ant, together with notes of Knapp & Thompson discounted by the 
defendant, to be followed by proof from these books, and notes of the 
number and amounts of the notes discounted, and the rate of inter- 
est charged and paid thereon, to wit, nine per cent.; the same being 
in excess of the legal rate of interest. All of the said notes are set 
out in plaintiffs’ declaration. | 


Defendant’s counsel object to the pass books as not being evidence 
tu establish any issue in this case, the notes themselves being the 
best evidence, and because the pass books do not show any rate of 


- ; = 9 S> q eae. Po de 
tie Di ing 9 th 8 E70 ot hy ee a ee Pe P PO a ee Te pen Se 5 i re 
prey te ia A iy ng at MER ON tice Fee RD tere” Je: ee oe ee PTE, te Zhe S| PMT TT ORE 
: Se a ee LUE RD YER AE tae Op Bin PN oe aN ata Be Pa A Rye EP eS 4 = 


WILLIAMSPORT NATIONAL BANK VS. 


discount, or any payment of discount, and are irrelevant and second- 
ary evidence in the issue. 
197 - 2nd. Because the pass books show the entry of other 
amounts not connected in anywise with this suit. 
8rd. Defendant further objects to any evidence as to the contents 
of notes not produced. 


Objection overruled, and exception by def't. | 
W. McK. 


Endorsed: No. 187. June Term, 1878. Knapp & Thompson, for 
use, &c., vs. The Williamsport National Bank. Plaintiffs’ offer No. 
1, and ruling of court thereon. Filed Nov. 13, 1882. 


198 : Plaintiffs’ Offer No. 2. 


Plaintiffs propose to prove by the witness on the stand that the 
note of $1,000, dedawes upon as dated Aug. 7, 1876, is in fact a note 
dated Aug. 11, 1876, of like amount, drawn at the same time, to the 
order of the same endorser, and was duly credited by the officers of 
the bank on Aug. 15, 1876, to be followed by sie that the note 
—— to be proven is the identical note declared upon, varying 
in description only in the day of the month; and further, that there 
was no note made by Knapp & Thompson bearing the date named 
in the narr. 


Defendants object— 

1. Because no such note is declared upon. 

2. Because the evidence is irrelevant, and it is not competent for 
pl’fis to vary declaration or amend the same by parole proof. 


199 Objection overruled, and exception by def’t. 
W. McK., Cir. J. 


Endorsed : No. 187. June term, 1878. Knapp and Thompson, for 
use, &c., vs. The Williamsport National Bank. Plaintiffs’ offer No. 
2, and ruling of court thereon. Filed Nov. 14, 1882. 


200 Plaintiffs’ Offer No. 3. 


Plaintiffs propose to prove that certain notes, as per list attached, 
made by Knapp & Thompson to the order of Jno. Smith and Jno. 
A. Otto, were discounted in the years 1876 and 1877 for account of 
Knapp and Thompson by the defendant, upon which a usurious rate 
of interest was reserved by the defendant, which said notes, it is 
already in proof, were lost, the discount of said notes to be proven 
by the witness on the stand who kept the books of Knapp and Thomp- 
son, to be followed by the offer of the books of said firm and the pass 
book kept by the bank showing such discounts, and with dates, 
umounts, and parties corresponding. 


Bank 
Book. | 
No. Date. Amt. Time. When dise’t'd. Dist. 
10 Ap’l 29, 1876 1,500 3 mos. May 1 36 
“ 12 May 18, “ 1,000 3 mos. May 18 24 
201 
18 June 3, “ 1,000 3 mos. June 3 24 
24 May 13, “ 500 3 mos. May 13 12 
25 June 6, “ 1300 3 mos. July 6 31 20 
46 Aug. 1, “ 1500 3 mos. Aug. 1 36 00 
94 May 19, 1877 1,000: 3 mos. May 19 24 00 
95 June 9, “ 1500 3 mos. June 9 36 
99 July 13, “ 1500 3 mos. Aug.13 36 
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Notes of Knapp & Thompson disc’t’d which could not be found in 


109 


Defendants object— 

1st. Because there has been no proof of the existence of such note 
or notes and the loss of the same. 

2nd. Because the books of Knapp and Thompson are not evidence 
to establish any facts in controversy. 


Objection overruled; exception by def’t. is 
W. McK. 


202 Endorsed: No. 187. June term, 1878. eters = ame Thomp- 
son, for use, &c., vs. The Williamsport National Bank. Plain- 
tiffs’ offer No. 3, and ruling of court thereon. Filed Nov. 14, 1882. 


203 Defendants’ Offer No. 1. 
| Circuit Court U.S. June T., 1878. 


Knapp and THompsoy, for use, «c., ) 
V8. > No. 187. 
SWitiramsport Nat’ Bank Assocration. } 


The defendants offer in evidence the following several acts of As- 
embly of the Commonwealth of Pennsylvania to incorporate the fol- 
lowing State banks, viz: 

“Franklin Bank.” Chartered by act of April 1, 1870. 

“Manayunk Bank.” Chartered by act of June 14, 1871. 
1358. 

“Southwark Banking Co.” 
P. L. 1872, p. 1359. 

“Petroleum Bank.” 


P.L., 736. 
P. L., 


Chartered by act of June 2, 1871. 


Chartered by act of Nov. 20,1871. P. L. 


1872, p. 1381. 
“United States Banking Co.” Chartered by act of June 2, 1872. 
| P. L. 1873, p. 987. 
204 “Germania Bank.” Chartered by act of June 2, 1871. P. 
L. 1874, p. 325. 


All of which were authorized, and had power to, inter alia, borrow 
or lend money for such periods as the said banks may think proper, 
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and to discount any bill of exchange, foreign or domestic, any prom- 
issory notes or other negotiable paper, and to receive the interest in 
advance at such rates as might be agreed upon by the parties. 

Also “Somerset Bank.” Act of March 26, 1872. P. L. 1873, p. 
1040. 

“Butchers and Drovers’ Bank.” Act of April 27,1870. P. L. 
1871, p. 537. 

“Watsontown Bank.” Actof March 27, 1872. P. L. 1873, p. 1043. 

“Lycoming Co. Savings Bank.” Act of March 14,1872. P. L., 
1016, sec. 6. 

“Tron and Glass Dollar Savings Bank of Birmingham.” Act of 
March 1, 1872. P. L., p. 191. 

“Market Bank.” Act of April 27, 1870. P. L. 1871, p. 1534. 

All of which were authorized and had power, inter alia, to 

205 buy, sell, draw or negotiate bills of exchange at such rates of 

interest as may be agreed upon by such banks and the bor- 
rowers. 

Also the “Harmony Savings Bank.” Act of April 24, 1867. P. 
L., 1310. 

“Germania Savings Bank,” of Pittsburgh. Act of April 8, 1870. 
P. L., 1049. 

Which were authorized, inter alia, to receive money on deposit, and 
to loan money at such rate or rates of interest as may be agreed upon 
for the use thereof, not exceeding ten per cent. 

Also the “ Bank of America.” Approved April 27, 1870. P. L., 
1582. 

“People’s Bank of Phiiadelphia.” Approved February 25, 1870. 
P. L., 237. 

“'Twenty-Second Ward Bank of Germantown.” Approved May 
17,1871. P. L., 886. 

“Tron Bank of Philadelphia.” Approved May 19, 1871. P. L., 
959. 

“Tron Bank of Pheenixville.” Approved May 4, 1871. P. L., 533. 

“State National Bank.” Approved June 2, 1871. P. L. 1872, p. 

1357. 
206 “City Bank of Scranton.” Approved March 20, 1871. P. 
L., 482. 

“State Bank of Delaware County.” Approved May 19, 1871. P. 
L. 1873, p. 966. 

“Quaker City Bank.” Approved May 13, 1871. P. L., 2058. 

“West End Bank of Philadelphia.” Approved November 20, 
1871. P. L. 1872, p. 1383. 


This for the purpose of showing that at the time of the discounts 
shown in evidence by the plaintiffs there were banks of issue organ- 
ized under the laws of the State of Pennsylvania allowed to take, 
receive, reserve and charge on any loan or discount made, or upon 
any note, bill of exchange, or other evidence of debt, interest at a 
rate equal to or exceeding that charged by the defendants for dis- 
count of the notes as shown in evidence by the plaintiffs. 

Defendants offer in evidence the act of Assembly of the Common- 
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- wealth of Pennsylvania, passed March 17, 1787, to incorporate 
207 — the “Bank of North America,” with the supplements thereto, 
viz., the act of March 29, 1799; also the act of March 21, 1814, 
2 Smith’s Law, 399. Also the act of March 16, 1809, P. L. 43, to in- 
corporate the “Farmers and Mechanics’ Bank of Philadelphia,” with 
‘ the several supplements thereto. 

Also an act to recharter the “Farmers and Mechanics’ Bank,” of 

Phila. Approved April 18, 1843. P. L. 309. 
Also, a supplement to an act entitled “An act to reinstate the 
T capital and extend the charter of the ‘Farmers and Mechanics 
nag of Phila., March 16, 1849. Approved April 24, 1856. P. 

.» O91. 

Also the act of April 3, 1837, P. L., 276, to incorporate “The West 
Branch Bank,” at Williamsport, together with the supplements 
thereto. Approved August 17, 1850. P. L. 1852, p. 732. 

Also supplement thereto. Approved January 6, 1864. P. L. 1865, 
p. 876. : 

Also, in connection with the above charters, the act entitled “ An 
act to recharter certain banks.” Passed March 25, 1824. P.1L., 59. 

Also the 5th section of the act entitled “An act to establish 

208 a bank in the county of Lebanon,” and for other purposes. 
Dated April 11, 1827. “P. L. 1826-7, p. 236. : 

Also the act dated April 1, 1335, P. L. 1834-5, p. 99, entitled “An 
act correlative to banks.” 

Also the act entitled “ An act regulating banks.” Approved April 
é 16, 1850. P. L., 477. 

Also an act entitled “An act to establish a free system of banking 
in Pennsylvania, &c. Approved March 31, 1860. P. L., 459. 

__ Also supplement to the said act. Approved May 1, 1861. P.L., 
~” 

This in connection with evidence to show that the said “Bank of 
North America,” “Farmers and Mechanics’ Bank,” of Philadelphia, 
and “ West Branch Bank,” at Williamsport, issued notes of circula- 
- commonly called bank notes without special authorization of 

aw. . 

This to show that incorporated banks and banking companies in 
Pennsylvania issued notes of circulation commonly called bank 
notes under their respective general corporate powers, and not by 

virtue of any special authorization of Jaw to issue such notes; 
209 and to show that incorporated banks and banking companies 
: in Pennsylvania not specially prohibited from issuing sueh 
notes are banks of issue within the meaning of the act of Congress 
by virtue of their incorporation and organization as banks or bank- 
Ing companies, and without any special authorization of law to issue 
such notes. 

Defendants also offer in connection with the foregoing acts of 
Assembly the report of the auditor general of Pennsylvania of the 
several banks and savings institutions of Pennsylvania for the years 
1875, 1876, 1877, and 1878, for the purpose of showing that the banks 
whose charters have been heretofore offered in evidence were organ- 
ized under the laws of the State. 
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Plaintiffs object— . 

1. Because the offer is to prove private charters and not public 
acts, and private charters must be pleaded and proven. 

2. Because the only pleas in this case are nil debit and not 
210 = guilty, and the offer is not evidence under the pleadings. 
3. Because all of the charters set forth in the offer should 
have been specially pleaded. 

4. Because the charters offered do not constitute the corporations 
therein mentioned banks of issue authorizing them to charge a 
greater rate of interest than six per cent. 

5. Because it is irrelevant. 


Objections overruled and evidence admitted. 
Per Curiam. B. S. BENTLEY, Clerk. 


211 Endorsed: No. 187. June T., 1878. Knapp and Thompson, 
for use, &c., vs. The Williamsport National Bank. Detend- 
ants’ offer No. 1, and ruling of court thereon. Filed Nov. 15, 1882. 


212 Verdict. 
C.C. U.S., W. D. of Pa. June T., 1878. 


Knarr & THompson, for use, &c., 
V8. No. 187. 
Tuer WILLIAMSPORT NAT’L BANK. 


We find for the plaintiffs the sum of three thousand and eighty- 
five & 3,4, dollars ($3,085.34). 


Endorsed: No. 187. June Term, 1878. Knapp and Thompson, 
for use, &e., vs. Williamsport National Bank. Verdict. Filed 
Nov. 16, 1882. 


213 Reasons for New Trial. . 


In Cireuit Court of the United States for the Western Dist. [of 
Penna.]. June T., 1878. 


Knapp and THoMmpPpson 
v8. No. 187. 
THE WILLIAMSPORT Nat. BANK. 


And now, to wit, Nov. 16, 1882, counsel for defendant moves the 
court to grant a new trial in this case for the following reasons: 
I. Because the verdict is against the weight of the evidence. 
II. Because the verdict is against the charge of the court. 
III. Because the jury, as is evident from the amount of the verdict, 
viz., $3,085.34, doubled the interest before deducting the amount 
214 due and unpaid on the Snyder notes, whereas they should 
just have deducted the amount of the Snyder notes, and 
then have doubled the balance. 
IV. Because the Jury found the amount of the Snyder notes to be 


“é 
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but seven hundred and fifty dollars, when the uncontradicted evi- 
dence showed their amount to be over twelve hundred dollars. 
HENRY W. WATSON, 
C. LA RUE MUNSON, 
Nov. 16, 1882. Attys for Def't. 


215 Endorsed: No. 187. June Term, 1878. Knapp and Thomp- - 

son, for use, &c., vs. Williamsport National Bank. And now, 
Nov. 16, 1882, by leave of court the within reasons for new trial are 
filed. Same day, counsel for defendant move the court, in arrest of 
judgment and for a new trial for reasons filed. Per Cur. B.S. 
Bently, clerk. 


216 Stipulation of Counsel. 
Circuit Court U.S., W. D. Pa. June Term, 1878. 


Knapp and THompson, for use, &c., 
3 No. 187. 


v8. 
WILLIAMSPORT NATIONAL BANK. 


And now, Dec. 5th, 1882, it is agreed that the testimony of George 
H. Webb, on rule for new trial, may be taken by B. S. Bentley, Esq.,. 
at Williamsport on Monday, Dec. 11, 1882, between the hours of 9 
a.m. and 6 p. m., with the same effect as if a rule to take testimony 
had been regularly issued. 


WATSON, CANDOR ann MUNSON, 


For Def't. 
H. C. PARSONS, 
Att'y for PU. 


217 Endorsed: No. 187. June Term, 1878. ae and Thomp- 
son, for use, &c., vs. Williamsport National Bank. Stipulation 
of counsel as to taking depositions. Filed Dec. 5, 1882. 


16 Depositions. 
Circuit Court U. S., W. D. Pa. June Term, 1878. 


Knapp and THompson, for use, &c., 
v8. No. 187. 
WILLIAMSPORT NATIONAL BANK. 


And now, Dec. 5, 1882, it is agreed that the testimony of George 
H. Webb, on rule for new trial, may be taken by B.S. Bentley, Esq., 
at Williamsport on Monday, Dec. 11, 1882, between the hours of 9 
a.m. & 6 p. m., with the same effect as if a rule to take testimony 
had been regularly issued. 


WATSON, CANDOR & MUNSON, 


For Def't. 
H. C. PARSONS, 
Att’y for PUff. 
15—602 
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UnitTED STaTEs OF AMERICA, | ,, 
Western District of Penna., {~~ 


Certified from the records of said court, at Williamsport, this 5th 


day of December, A. D. 1882. 
[SEAL. | Attest: B. S. BENTLEY, Clerk. 


219 C.C. U.S., W. D. Pa. June Term, 1878. 


Knapp and Tuompson, for use, &c., 
vs. No. 187. 
THE WILLIAMSPORT NATIONAL BANK. 


Depositions to be read on hearing of rule for new trial in the 
above entitled cause, in pursuance of stipulation of counsel for plain- 
tiffs and defendant, hereto attached. ! 


Dec. 11, 1882. Parties appear by their counsel, to wit: H. T. 
Ames, Esq., of counsel for plaintiffs; C. La Rue Munson, Esq., of 
counsel for defendant. 


GEORGE H. Wess, a witness produced by defendant, being duly 
sworn, says: I live in Alba, Bradford county, Penna. I was one of 
the jurors in the case of Knapp and Thompson vs. Williamsport 

National Bank, tried in the United States circuit court, at 
220 Pittsburg, in November last. (Paper shown witness.) This 

paper is a statement showing the manner in which the ver- 
dict was made up by the jury in this case. We found the amount 
of the interest, which was $2,170.04. We then deducted the amount 
of the interest on the $105.00 notes that were taken up by Mr. Otto, 
which interest was $252.37. That left $1,917.67. ‘Then we doubled 
that, which made $3,835.34. Then we deducted $750, the amount 
that we found the Snyder notes to be. That left $3,085.34, the 
amount of our verdict against the bank. 

The jury found the amount of the Snyder notes to be $750, upon 
the evidence of Mr. Sandersun. The first day he (Mr. Sanderson) 
swore that the amount of the notes was about $1,200, and they had 
been reduced by payments to about $750 or $800. The next morn- 

ing he was called onto the stand and swore that they were 
221 $1,200. The jury understood from the evidence that the 

amount was $750. When Mr. Sanderson on the second day 
swore that the notes — $1,200, we supposed that he meant that 
they were originally $1,200. 


Cross-examined: 


H. T. Ames, Esq., counsel for the plaintiffs, reserving all excep- 
tions, cross-examines : 

I did not do the figuring by which the jury arrived at the verdict, 
but stood by and saw the figuring done. I did not make a copy of 
the figures at the time. The statement I have given is not re up 
from memory. The way it is done is made up from memory, but the 
figures are not given from memory. I think I got the figures which 
I have given to-day the next morning from Mr. Buck, one of 


— Pe 
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the jurors. We were talking about the way in which the jury had 
made up the verdict. He had a paper which had been sent 
222 out with the jury. I think the one counsel for plaintiffs had 
sent out. I could not say that he had the original figures 
which were used in the jury room. The statement that he had was 
the statement sent out by plaintiffs’ counsel. Mr. Buck did not, I 
think, make the statement which was rendered as a verdict by the 
jury. I think Mr. Long did it. The jury was divided as to the ver-. 
dict ; 2. ¢., there was a diversity of opinion among the jury as to the 
way we were to arrive at the amount of the verdict. There was no 
diversity of opinion as to the deducting the interest on the Otto 
notes, but there was a diversity of opinion as to whether we should 
deduct the Snyder notes before or after doubling the interest. We 
settled that diversity by deducting the Snyder notes after doubling 
the interest, and we rendered that as our verdict. By our ver- 
223 dict we meant to allow the bank the Snyder notes as bein 
$750. We meant to find $750 as a fact. The judge tote, 
a doubt as to whether the Snyder notes amounted to $750 or $1,200. 
He thought they were $1,200, but submitted that question as one of 
fact for the jury. Our verdict as rendered was in accordance with 


the instruction of the court as I.understand it. 
GEORGE H. WEBB. aes 


Sworn & subscribed before me, December 11, 1882. 
B. S. BENTLEY. 


Defendant’s counsel offer in evidence the statement shown to wit- 


ness, G. H. Webb, and hereto attached and marked Exhibit “A.” 
B.S. B., JR. 


GEORGE L. SANDERSON, a witness produced by defendant, being 
duly sworn, says: I am the president of the Williamsport National 


Bank, and reside in Williamsport. 


224 (Notes Snyder Bros., dated August 4th, 1877, payable two 
months after date, to the order of Peter Herdic, for $150, en- 
dorsed P. Herdic, Knapp & Thompson, and note Snyder Bros., 
dated August 25th, 1877, payable one month after date to the order 
of P. Herdic, for $1,050, endorsed P. Herdic, Knapp & Thomp- 
son, both notes being protested for non-payment, shown witness.) 


These notes were renewals of other notes which were discounted 
by our bank, and passed to the credit of Knapp & Thompson. 
There was due the bank on these notes, from Knapp & Thompson, 
on the day of the commencement of this action, to wit, April 17, 
1878, the sum of $1,213.86. 

I was present at the trial of this case in Pittsburgh, and was there 
until the evidence was closed. 

Q. Were you asked on the trial of this case what amount was 

due your bank from Knapp & Thompson on these notes 
225 at the time of the commencement of this suit; and, if so, 
what answer did you make? 

A. The first day I did not have the notes before me, but testified 
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from memory. I stated I thought the notes amounted to between 
$700 and $800. That evening I telegraphed to the bank for the 
notes and a full description of them. The following morning I tes- 
tified that the Snyder notes amounted to over $1,200. I received an 
answer from the bank that the Snyder notes which were endorsed 
by Knapp and Thompson amounted to over $1,200. The notes did 
not arrive until after the evidence had been closed. No testimony, 
other than mine, was produced to prove the amount of the Snyder 
notes, nor was my testimony as to the amount of those notes denied. 


H. T. Ames, Esq., of counsel for plaintiffs, reserving all exceptions, 
cross-exam ines. 


226 Originally the Snyder notes were discounted for Knapp & 
Thompson. They were gna wer renewed:a few times 
for Snyder Bros., always, however, endorsed by Knapp and Thomp- 
son and P. Herdic. The notes referred to were renewed by Snyder 
Bros. Snyder Bros. paid the interest on these notes. The liability of 
Knapp & Thompson on these notes is only that of endorsers. A 
payment was made on these notes by our counsel March 23d, 
1880, of $361.62. The amount due upon these notes in 1880 was 
$1,204.14, plus interest, less the amount paid, viz., $361.62. 

Q. Then that really left due about the amount you testified on 
the first day of the trial at Pittsburgh, the difference being only the 
interest. ee 

A. No, sir; the amount due the bank was a much larger sum 
than I testified to on the first day of the trial. The amount due the 

bank was $1,018.22, on March 23d, 1880. The amount of 
227 the three notes was $1,204.14, which includes protest fees. 
The credit on March 23d, 1880, was $361.62. 


Redirect: 


The amount due the bank on the Snyder notes at the time of the 
trial of this action at Pittsburgh, to wit, November 13th, 1882, was 


$1,181.12. 
GEO. L. SANDERSON. 


Sworn & subscribed before me, Dec. 11, 1882. 
| B. S. BENTLEY. 


Plaintiffs’ counsel offer in evidence the two notes identified by 
witness, copies of which are hereto attached, and marked “B,” B. S. 
B. and “C,” B.S. B. 


ExH1Bit “B.” B.S. B. 


$150.00. WILLIAMSPORT, Pa., August 14th, 1877. 
Two months after date we promise to pay to the order of 
228 Peter Herdic, at the West Branch National Bank, of Williams- 
port, one hundred and fifty dollars, without defalcation, for 


value received. 
Credit the drawer. SNYDER BROTHERS. 


Endorsed: P. Herdic. Knapp & Thompson. Protested October 
6th, 1877. 
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Exuisit “C.” B.S. B. 


$1,050.00. WILLIAMSPORT, Pa., August 25th, 1877. 
One month after date we promise to pay to the order of P. Herdic, 
at the Willamsport National Bank, ten hundred and fifty dollars, 


without defalcation, for value received. 
Credit the drawer. SNYDER BROTHERS. 


Endorsed: P. Herdic. Knapp & Thompson. Protested September 
28th, 1877. | 


229 Exuisit “A.” B.S. B. 
Total amount of interest charged Knapp & Thompson by 
Williamsport Nat. Bank_----~--------------------- $2,170 04 
Less interest or discount on last renewal of $10,500 notes 
Esai hn can acer ni inabamee cemmen woe a 252 37 
$1,917 67 
PN iii cs id cies a ln ciate 3,085 34 
Eee GvGee WU go Sasi hs es cicwinneenns 750 00 
Verdict ...--.--- <i chisel iin aetna elit seeagalelalsds cna riaion niin $3,085 34 


I, B. S. Bentley, do hereby certify that the within depositions” 
were duly taken before me on Monday Dec. 11, 1882, between the 
hours of 9 a.m.and6 p. m. of said day, in pursuance of stipula- 
tion of counsel hereunto attached, and in the presence of counsel for 

plaintiffs and defendant, as hereinbefore set forth. That the 
230 said witnesses, to wit, George H. Webb and George L. Sand- 

erson, were by me duly sworn, their testimony reduced to 
writing, and by them severally subscribed in my presence. 

All of which is hereby certified. | 

B. S. BENTLEY. 


Endorsed: No. 187. June term, 1878. Knapp and Thompson, 
for use, &c., vs. Williamsport National Bank. Depositions on rule 
for new trial. Filed Dec. 19, 1882. 


231 Order of Court. 
C. C. U.S., W. D. Pa. 


Knapp & THompson, for use, &c., 
V8. 
WILLIAMSPORT NATIONAL BANK. 


And now, Dec. 19, 1882, new trial awarded, unless the plaintiffs 
within ten days from this date file a remittitur for $935 foes the 
amount of the verdict, and if said remittitur is filed, their judg- 
ment on the verdict for $2,150.34. 

By the court. | 


Endorsed: No. 187. June term, 1878. Daniel B. Knapp and 
William F. Thompson vs. The Williamsport National Bank. Order 
of court with reference to new trial. Filed Dec. 19, 1882. 
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232 Stipulation for Remitting, &c. 
Circuit Court of U.S. June T., 1878. 


ASSIGNEES OF KNAPP AND THOMPSON 
vs. No. 187. 
WILLIAMSPORT NaT. BANK. 


And now, to wit, Dec. 26, 1882, the plaintiffs, by their counsel, ap- | 


pear, and release and remit the sum of nine hundred and thirty- 
five dollars of the verdict rendered by the jury in the above case, 
in accordance with the order of the court, and ask that judgment be 
entered on the verdict for the balance, to wit, the sum of $2,150.34. 

H. C. PARSONS, 

H. C. McCORMICK, 

H. T. AMES... 

Att’ys for Pl ffs. 


233 Endorsed : No. 187. June T., 1878. Knapp and Thomp- 
son, for use, &c., vs. Williamsport National Bank. Stipu- 
lation of counsel for plaintiffs remitting $935.00 from verdict, &c. 


Filed Dec. 27, 1882. 
234 Plaintiffs’ Bill of Costs. 
In the Circuit Court of United States for the Western District of 
Penna. June Term, 1878. 
ASSIGNEES OF KNAPP AND THOMPSON ) 
vs. No. 187. 
THe WILLIAMSPORT NATIONAL BANK. ( 


188]. 
September. Ella Blair, 6 days’ attendance as witness, at $1.50- 9 00 


1882. 


September. Ella Blair, 4 “ . ” “ 6 00 
Nov. 13-15. “ we as sg 7 “4 50 
and 412 miles travel, circular, at 5 cts...---- 20 60 
“ « «DD. B. Knapp, 3 days’ attendance as witness, at 
Pe hee ib odeeicacn skews waded ans 4 50 
and 412 miles travel, circular, at 5 ects. -..._--- 20 60 
J. S. Hoffman, constable, serving subpeenas ..- -- 50 
$65 70 
7. STATES OF AMERICA, 
Western District of Pa} 


Personally appeared before me, the subscriber, clerk of the circuit 
court of the United States for the western district of Penna., at Will- 
iamsport, John A. Otto, one of the assignees of Knapp and 

235 Thompson, who, being duly sworn, doth depose and say the 
above bill of costs is correct and true to the best of his know]- 


- edge and belief. 
JOHN A. OTTO. 


i 
i 
' 
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Sworn and subscribed before me, this 24th day of Jan’y, 1883. 
B. S. BENTLEY, Clerk. 


Endorsed : No. 187. June T., 1878. Knapp and Thompson, vs. 
The W’msport Nat. Bank. Plaintiffs’ bill of costs. Filed Jan’y, 
24, 1883. 


236 Certeficate of Difference of Opinion. 
Circuit Court U. S., Western District of Pennsylvania. June T., 
1878. 
Knapp and THompson, for use, sane. | 
vs. No. 187. 
WILLIAMSPoRT Nat. BANK. j 


And now, to wit, November 16, 1882, this cause came on to be 
heard at the November term, at Pittsburgh, before Hon. William 
McKennan, justice of the circuit court for the third circuit and 
western district of Pennsylvania, and was tried before a jury. 

On the trial of the case, the following questions arose: 

First. Whether under the evidence the defendant was legally au- 
thorized to take, receive, reserve, and charge on the loans or discounts 

made for the plaintiffs upon the notes, bills of exchange, and 
237 other evidences of debt offered and received in evidence on 

the part of the plaintiffs, at the rate of interest charged by 
the defendant and paid by the plaintiffs, as shown in evidence, to 
wit, at the rate of nine per centum per annum. 

Second. Whether under the laws of the State of Pennsylvania 
a rate of interest or discount was limited for banks of issue organ- 
ized under State laws at a rate equal to or ‘exceeding that charged 
by the defendant to the plaintiffs, and whether the defendants was, 
under the evidence and the acts of Congress, allowed to take, receive, 
reserve, and charge the rate so limited for the discounts made for 
the plaintiffs, to wit, at the rate of nine per centum per annum. 

Third. Whether the decision of the supreme court of Pennsy]- 

vania, “that there are no banks, nor have there been any such 
238 banks in Pennsylvania, authorized to take and receive in- 

terest at a greater rate than six per cent,” is binding and con- 
clusive upon the judgment of the courts of the United States in de- 
termining the construction and effect in Pennsylvania of the acts of 
Congress commonly called the currency acts, and — y sections, 
5197 and 5198 of the Revised Statutes of the United States. 

Fourth. Whether upon the whole evidence the plaintiff was en- 
titled to recover. 

And the opinions of the said judges being opposed upon the points 
and questions before stated, they hereby certify the same, according 
to the statute in such case made and provided. 

And it is ordered that this certificate be made a part of the record, 


and filed in this case. 
W. McKENNAN, 
| Cir. Judge. 
M. W. ACHESON, 
Inst. Judge. 
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239 Endorsed: No. 187. Juneterm, 1878. Knapp and Thomp- 
son, for use, &c., vs. Williamsport National Bank. Certifi- 
cate of difference of opinion of judges. Filed April 10, 1883. 


240 UNITED STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the western district of 
Pennsylvania, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between Daniel B. Knapp and William F. Thompson, late doing 
business in the firm name of Knapp and Thompson, for the use of 
John A. Otto and John R. Hazelet, as assignees in trust for the bene- 
fit of creditors of said firm of Knapp & Thompson, plaintiffs, and The 
Williamsport National Bank, a corporation duly organized by the 
laws of the United States for banking purposes, and doing business 
at Williamsport, in the western district of Pennsylvania, defendants, 
of No. 187, June term, 1878, a manifest error hath happened, to the 
great damage of the said The Williamsport National Bank, a corpo- 
ration duly organized by the laws of the United States for banking 
purposes, and doing business at Williamsport, in the western dis- 
trict of Pennsylvania, defendants as aforesaid, as by their complaint 
appears: We being willing that error, if any hath been, should be 
duly corrected, and full and speedy justice done to the parties afore- 
said in this behalf, do command you, if judgment be havea given, 
that then under your seal, distinctly and openly, you send the rec- 
ord and proceedings aforesaid, with all things concerning the same, 
to the Supreme Court of the United States, together with this writ, 
sv that you have the same at Washington, on the second Monday of 
October next, in the said Supreme Court to be then and there held, 
that the record and proceedings aforesaid being inspected, the said 
Supreme Court may cause further to be done therein to correct that 
error, What of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the tenth day of April, in the year of our Lord 
one thousand eight hundred and eighty-three. 

[Seal of the U. S. Cireuit Court, W. D. Penn.] 

B. S. BENTLEY, Jr., 
Clerk U. S. Circuit Court, Western District of Penna. 


Allowed by— 
M. W. ACHESON. 
W. McKENNAN. 


241 [Endorsed:] C.C. U.S., W. D. Pa. No. 187. June term, 
1878. Daniel B. Knapp and William F. Thompson, late do- 


ne business as Knapp & Thompson, for use of John A. Otto and-~ 


John B. Hazelett, assignees in trust, &c., vs. The Williamsport 
National Bank. Writ of error. 


OE Sedan 
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242 . Bond. 

Know all men by these presents, that we, George L. Sanderson, 
Edgar Munson, and John White, all of Williamsport, Lycoming 
county, Pennsylvania, are held and firmly bound unto Daniel B. 
Knapp and William F. Thompson, late doing business in the firm 
name of Knapp and Thompson, for the use of John A. Otto and 
John R. Hazelet, as assignees in trust for the benefit of creditors of 
said firm of Knapp and Thompson, in the full and just sum of five 
thousand dollars, to be paid to the said Daniel B. Knapp and 
William F. Thompson, late doing business in the firm name of 
Knapp and Thompson, for the use of John A. Otto and John R. 
Hazelet, as assignees in trust for the benefit of creditors of said firm 
of Knapp and Thompson, their certain attorney, executors, adminis- 
trators, or assigns; to which payment, well and truly to be made, 

we bind ourselves, our heirs, executors, and administrators, 
243 ~=jointly and severally, by these presents. 
Sealed with our seals and dated this tenth day of April, 
— the year of our Lord one thousand eight hundred and eighty- 
three. 

Whereas lately at a circuit court of the United States for the western 
district of Pennsylvania, on December 27, 1882, in a suit depending 
in said court, between Daniel B: Knapp and William F. Thompson, 
late doing business in the firm name of Knapp and Thompson, for 
the use of John A. Otto and John R. Hazelet, as assignees in trust 
for the benefit of creditors of said firm of Knapp and Thompson, 
plaintiffs, and The Williamsport National Bank, a corporation duly 
organized by the laws of the United States for banking purposes, 
and doing business at Williamsport, in the western district of Pensyl- 
vania, of No. 187, June term, 1878, judgment was rendered against 

the said The Williamsport National Bank for two thousand 
244 =~ one hundred and fifty and 4; dollars, besides costs of suit, 

and the said The Williamsport National Bank having ob- 
tained a writ of error, and filed a copy thereof in the clerk’s office 
of the said court, to reverse the judgment in the aforesaid suit, 
and a citation directed to the said Daniel B. Knapp and William F. 
Thompson, late doing business in the firm name of Knapp and 
Thompson, for the use of John A. Otto and John R. Hazelet, as as- 
signees in trust for the benefit of creditors of said firm of Knapp 
and Thompson, citing and admonishing them to be and appear at 
a Supreme Court of the United States to be holden at Washington 
the second Monday of October next: 

Now the condition of the above obligation is such, that if the 
said The Williamsport National Bank shall prosecute their writ of 

error to effect, and answer all damages and costs if they fail 
245 to make their plea good, then the above obligation to be void; 
else to remain in full force and virtue. 


¢ 


GEO. L. SANDERSON. [SEAL. 
Sealed and delivered | EDGAR MUNSON. SEAL. 
in presence of— _j JOHN WHITE. SEAL. 


C. LA RUE MUNSON. 
Approved by—M. W. ACHESON. 
2 
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Endorsed: No. 187. June term, 1878. C. C. U. S., W. D. Pa. 
Daniel B. Knapp and William F. Thompson, late doing business as 
Knapp and Thompson, for use of John A. Otto and John R. Hazelet, 
assignees in trust, &c., vs. The Williamsport National Bank. Bond. 


Filed April 21, 1883. 


246 The United States of America to Daniel B. Knapp and Will- 

iam F. Thompson, late doing business in the firm name 

of Knapp and Thompson, for the use of John A. Otto and John 

R. Hazelet, as assignees in trust for the benefit of creditors of said 
firm of Knapp and Thompson, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of-error filed 
in the clerk’s office of the circuit court of the United States for the 
western district of Pennsylvania, at Williamsport, wherein the 
Williamsport National Bank, a corporation duly organized by The 
laws of the United States for banking purposes, and doing business 
at Williamsport, in the western district of Pennsylvania, are plain- 
tiffs in error, and you are defendants in error, to show cause, if any 
there be, why the judgment rendered against the said plaintiffs in 
error, asin the said writ of error mentioned, should not be corrected, 
— why speedy justice should not be done to the parties in that 

ehalf. 

Witness the Honorable William McKennan, judge of the circuit 
court of the United States, western district of Pennsylvania, this 10th 
day of April, in the year of our Lord one thousand eight hundred 


and eighty-three. 
W. McKENNAN, 
Cir. Judge. 


247 On this 21st day of April, in the year of our Lord one thou- 

sand eight hundred and eighty-three, personally appeared C. 
La Rue Munson before me, the subscriber, clerk of the circuit court 
of the United States, for the western district of Pennsylvania, and 
makes oath that he delivered true copys of the within citation to 
Jonn A. Otto and John R. Hazelet, assignees in trust for the benefit 
of the creditors of Knapp & Thompson, on April 20, 1883. 

C. LA RUE MUNSON. 


Sworn to and subscribed, the 21 day of April, A. D. A. D. 1883. 
B. S. BENTLEY, Jr., Clerk. 


[ Endorsed:] C. C. U. S., W. D. Pa. No. 187. June term, 1878. 
Daniel B. Knapp and William F. Thompson, late doing business as 
Knapp & Thompson, for use of John A. Otto and John B. Hazelett, 
assignees in trust, &., vs. The Williamsport National Bank. Citation. 
Filed April 21, 1883. 
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248 Citation. 


The United States of America to Daniel B. Knapp and William F. 
Thompson, late doing business in the firm name of Knapp and 
Thompson, for the use of John A. Otto and John R. Hazelet, as as- 
signees in trust for the benefit of creditors of said firm of Knapp & 
Thompson, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s office of the circuit court of the United States for 
the western district of Pennsylvania, at Williamsport, wherein The 
Williamsport National Bank, a corporation duly organized by the 
laws of the United States for banking purposes, and doing business 

at Williamsport, in the western district of Pennsylvania, are 
249 _—ipiaintiffs in error, and you are defendants in error, to show 
cause, if any there be, why the judgment rendered against 
the said plaintiffs in error, as in the said writ of error mentioned, 
should not be corrected, and why speedy justice should not be done 


_ to the parties in that behalf. 


Witness the Honorable Wiliam McKennan, judge of the circuit 
court of the United States, western district of Pennsylvania, this 10th 
day of April, in the year of our Lord one thousand eight hundred. 


and eighty-three. 
W. McKENNAN 
Cir. Judge 


On the 21st day of April, in the year of our Lord one thousand 
eight hundred and eighth-three, personally appeared C. La Rue 
Munson before me, the subseriber, clerk of the circuit court of the 
United States for the western district of Pennsylvania, and makes 

oath that he delivered true copies of the within. citation to 
250 John A. Otto and John R. Hazelet, assignees in trust for the 
benefit of the creditors of Knapp and Thompson, on April 


20, 1883. 
C. LA RUE MUNSON. 


Sworn to and subscribed, the 21st day of April, A. D, 1883. 
B. 8S. BENTLEY, Jr., Clerk. 


Endorsed: C. C. U. S., W. D. Pa. No. 187. June term, 1878. 
Daniel B. Knapp and William F. Thompson, late doing business as 
Knapp & Thompson, for use of John A. Otto and John R. Hazelet, 
assignees in trust, &c., vs. The Williamsport National Bank. Cita- 
tion. Filed April 21, 1883. 7 


251 *' Unitep STATES OF AMERICA, a 
Western District of Pennsylvania, j  ° 


I, B. S. Bentley, Jr., clerk of the circuit court of the United States 
for the western district of Pennsylvania, at Williamsport, do hereby 
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certify that the within and foregoing pages contain a full true and 
correct copy of the whole record and proceedings in the aforesaid 
case, SO full and entire as the same remains of record and on file in 
my said office. 

Witness my hand and the seal of said court, at Williamsport, this 
twenty-first day of September, A. D. 1883. 

[Seal of the U.S. Circuit Court, W. D. Penn.] 


B. S. BENTLEY, Jr., Clerk. 


Endorsed on cover: W. Pennsylvania C.C. U.S. No. 602. The 
Williamsport National Bank, plaintiff in error, vs. Daniel B. Knapp 
and William F. Thompson, under the firm name of Knapp & Thomp- 
son, for the use of John Otto & John B. Hazelet, as assignees in trust 
for the benefit of creditors of said firm of Knapp & Thompson. Filed 
25 September, 1883. 
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Supreme Court of the Unites States. 


October Term 1885.—No. 304. 


we ee ee @&@oe -- 


THE WILLIAMSPORT NATIONAL BANK, Ptatn- 
TIFF IN Error, DEFENDANT BELOW, °> 


vs. 


DANIEL B. KNAPP, anp WILLIAM F. THOMPSON, 
UNDER THE FIRM-NAME OF KNAPP & THOMPSON, 
FOR THE USE OF JOHN A. OTTO anv JOHN B. 
HAZELET, as AssiaNgeEs IN TRUST FOR THE BENEFIT 
OF CREDITORS OF SAID FIRM OF KNAPP & THOMP- 
SON, DEFENDANTS IN ERROR, PLAINTIFFS BELow. 


eee 


In Error to the Circuit Court of the United States for 
the Western District of Pennsylvania. 


ee SOD 3 - Oo Orr 


Brief for Plaintiff in Error. 


Ga Lr a 
ew oS 


Statement of the Case. 


There are no material disputed facts. The question is 
one of law only, and involves the construction of the Na- 
tional Bank Act (sections 5197 and 5198), which limit the 
rate of interest which national banks may take. 

‘the Williamsport National Bank is a corporation duly 
organized under the laws of the United States for banking 
purposes, doing business at Williamsport, in the Western 
District of Pennsylvania. 


2 


In 1876, Knapp & Thompson applied to John A. Otto, 
then a director in the bank, for a line of discount, which 
the bank agreed to grant on business and accommodation 
paper to the extent of $15,000 or $20,000, at the rate of 9 
per cent. 

The first discount, p. 87, was April 26th, 1876; the last 
was in September, 1877. (The date 1878, p. 89;.18 an 
error; it should be 1877. See Narr., note 116, p. 47.) 

The total discounts paid, embracing all renewals, was 
$1,075.17, which being doubled constituted the judgment 
for $2,150.34, (p. 117), which is the subject of this appeal. 

April 17th, 1878.—Summons in debt issued (p. 1). 

December 27th, 1882.—Judgment signed for $2,150.34 
(p. 38). | 

April 10th, 1883.—Certificate tiled of difference of opin- 
ion of Hon. William McKennan, circuit judge, and Hon. 
M. W. Achison, district judge, as to the law governing 
questions raised on the trial of the cause. 

April 10th, 1883.—Writ of error allowed by Hon. Will- 
iam McKennan and Hon. M. W. Achison (p. 8). 

Same day exit citation. 

April 21st, 1883.—Citation returned and filed, with affi- 
davit of service. 

April 21st, 1883.—Approved bond filed. 

The cause was tried at Pittsburgh before the circuit 
and district judges. 

November 13th, 1882.—Jury sworn (p. 2). 

November 16th, 1882.—Verdict for plaintittf. 

The defendant, to maintain the issue on her part, offered 
as follows, (pp. 109, 110, 111): 


«The defendants offer in evidence the following several 
acts of Assembly of the Commonwealth of Penneylvania 
to incorporate the follosving State banks, viz. 
«¢ Franklin Bank” Chartered by act of April 1, 1870. 
P. L., 736. 
“es Manayunk Bank.’ Chartered by act of June 14, 1871. 
P. L., 1358. 
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«¢ Southwark Banking Co.’ Chartered by act of June — 
2,1871. P. i, 1872, p. 1359. 

‘¢¢ Petroleum Bank.’ Chartered by act of November 
20,1871. P. L., 1872, p. 1381. 

«<«United States Banking Co.’ Chartered by act of 
June 2, 1872. P. L., 1873, p. 987. 

‘‘¢ Germania Bank.’ Chartered by act of June 2, 1871. 
P. L., 1874, p. 325. 

‘All of which were authorized, and had power to, inter 
alia, borrow or lend money for such periods as the said 
banks may think proper, and to discount any bill of ex- 
change, foreign or domestic, any promissory notes or other 
negotiable paper, and to receive the interest in advance at 
such rates as might be agreed upon by the parties.” 

“Also ‘Somerset Bank.’ Act of March 26,1872. P. 
L., 1878, p. 1040. 3 

«<« Butchers and Drovers’ Bank.’ Act of April 27, 1870. 
P. L., 1871, p. 587. 

‘¢ Watsontown Bank.’ Act of March 27,1872. P.L., 
1873, p. 1043. 

“¢ Lycoming Co. Savings Bank.’ Act of March 14, 
1872. P. L., 1016, sec. 6. 

«¢Tron and Glass Dollar Savings Bank of Birmingham.’ 
Act of March 1, 1872. P. L., p. 191. 

‘¢« Market Bank.’ Act of April 27, 1870. P. L., 1871, 
p. 13384. 

‘‘All of which were authorized, and had power, inter 
alia, to buy, sell, draw, or negotiate bills of exchange at 
such rates of interest as may be agreed upon by such banks 
and the borrowers. 

“Also the ‘Harmony Savings Bank.’ Act of April 24, 
1867. P.L., 1810. 

«Germania Savings Bank,’ of Pitteburgh. Act of 
April 8, 1870. P. L., 1049. 

‘Which were authorized, infer ulia, to receive money 
on deposit, and to loan money at such rate or rates of in- 
terest as may be agreed upon tor the use thereof, not ex- 
ceeding ten per cent. 

“Also the ‘Bank of America.” Approved April 27, 
1870. P.L., 15382. 

‘««* People’s Bank of Philadelphia.” Approved February 
25,1870. P. L., 237. , 
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“<< Twenty-Second Ward Bank of Germantown.’ Ap- 
proved May 17,1871. P. L., 886. 

“¢Tron Bank of Philadelphia.” Approved May 19, 1871. 
P. L., 955. 

“<Tron Bank of Phenixville.’ Approved May 4, 1871. 
P. L., 533. 

“¢State National Bank.’ Approved June 2, 1871. P. 
L., 1872, p. 1857. 

«¢ City Bank of Scranton.? Approved March 20, 1871. 
P. L., 482. 

“¢State Bank of Delaware County.’ Approved May 
19, 1871. P. L., 1878, p. 966. 

«¢Quaker City Bank.’ Approved May 13, 1871.  P. 
L., 2058. 

“¢ West End Bank of Philadelphia.’ Approved No- 
vember 20, 1871. P. L., 1872, p. 1383. 

‘‘This for the purpose of showing that at the time of the 
discounts shown in evidence by the plaintiffs there were 
banks of issue organized under the laws of the State of 
Pennsylvania allowed to take, receive, reserve, and charge 
on any loan or discount made, or upon any note, bill of 
exchange, or other evidence of debt, interest at a rate 
equal to or exceeding that charged by the defendants for 
discount of the notes as shown in evidence by the plaintiffs. 

“ Detendants offer in evidence the act of Assembly of 


the Commonwealth of Pennsylvania, passed March 17, 


1787, to incorporate the ‘ Bank of North America,’ with 
the supplements thereto, viz., the act of March 29, 1799; 
also the act of March 21, 1814, 2 Smith’s Law, 899. Also 
the act of March 16, 1809, P. L., 43, to incorporate the 
‘Farmers and Mechanics’ Bank of Philadelphia,’ with the 
several supplements thereto. 

“Also an act to recharter the ‘Farmers: and Mechanics’ 
Bank,’ of Philadelphia. Approved April 18, 1843. P. 
L., 309. 

“Also a supplement to an act entitled ‘An act to rein- 
state the capital and extend the charter of the ‘Farmers 
and Mechanics’ Bank,’ of Philadelphia, March 16, 1849. 
Approved April 24,1856. P. L., 537. 

“Also the act of April 3, 1837, P. L., 276, to incorporate 
‘The West Branch Bank,’ at Williamsport, together with 
the supplements thereto. Approved August 17, 1850. 
P. L., 1852, p. 732. 


“Also supplement thereto. Approved January 6, 1864. 


P. L., 1865, p. 876. 
“Also, in connection with the above charters, the act 


~ entitled «An act to recharter certain banks.’ Passed March 


25, 1824. P. L., 59. 

“Also the Sth section of the act entitled ‘An act to es- 
tablish a bank in the county of Lebanon,’ and for other 
purposes. Dated April 11,1827. P. L., 1826-7, p. 236. 

“Also the act dated April 1, 1835, P. L., 1834-5, p. 99, 
entitled «An act correlative to banks.’ 

‘Also the act entitled ‘An act regulating banks.’ Ap- 
proved April 16, 1850. P. L., 477. 

“Also an act entitled ‘An act to establish a free system 
of banking in Pennsylvania” &c. Approved March 381, 
1860. P. L., 459. 

‘‘Also supplement to the said act. Approved May 1, 
1861. P.L., 508. 

“This in connection with evidence to show that the said 
‘Bank of North America,’ ‘Farmers and Mechanics’ Bank,’ 
of Philadelphia, and * West Branch Bank, at Williams- 
port, issued notes of circulation commonly called bank 
notes without special authorization of law. 

“This to show that incorporated banks and banking 
companies in Pennsylvania issued notes of circulation 
commonly called bank notes under their respective general 
corporate powers, and not by virtue of any special author- 
ization of law to issue such notes; and to show that incor- 
porated banks and banking companies in Pennsylvania not 
specially prohibited from issuing such notes are banks of 
issue within the meaning of the act of Congress by virtue 
of their incorporation and organization as banks or bank- 
ing companies, and without any special authorization of 
law to issue such notes. 

‘ Defendants also offer in connection with the for egoing 
acts of Assembly the report of the auditor general of Penn- 
svivania of the several banks and savings institutions of 
Pennsylvania for the years 1875, 1876, 1877, and 1878, tor 
the purpose of showing that the hanks whose charters have 
been heretofore offered in evidence were organized under 
the laws of the State.” 


This offer was objected to, but the objections were over- 
ruled and the evidence admitted. Whereupon all the acts 
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of Assembly therein referred to were shown in evidence, 
and in connection therewith the testimony of witnesses 
taken in 1882, on commission, as follows: 


Tuomas R. Asu (p. 100) testifies that he was connected 
with the “ Merchants’ Exchange Bank,” in Philadelphia, 
about nine or ten years, one year as paying teller and the 
remainder of the period as cashier; that the bank was char- 
tered under the act of May 19th, 1871, under the corporate 
name of “Iron Bank,” subsequently changed to “ Mer- 
chants’ Exchange Bank,” and has been doing business 
under its charter since about March or April, 1872. The 
capital is $100,000. 

WILuiaM H. TaBER (p. 100) testifies that he is cashier of 
the “ People’s Bank,” in Philadelphia, and has been for 
twelve years. It was chartered under the act of February 
25th, 1870, and has been doing business under ita charter 
since May 9th, 1870. The capital is $150,000. 

THomas L. Huaearp (p. 101) testifies that he is cashier 
of the “ Shockomoxon Bank,” in Philadelphia, chartered 
November 20, 1871, under the corporate name of the “ Pe- 
troleum Bank.” The corporate name was chauged in 1374, 
It has been doing business under its charter since April, 
1873. Its capital is $120,650. 

Francis W. KENNEDY (p. 102) testifies that he has been 
cushier of the “Spring Garden Bank,” in Philadelphia, 
since its organization in 1870. That the bank was char- 
tered under the act of April 27, 1870, under the corporate 
title of the “ Market Bank.” Subsequently changed to 
“Spring Garden Bank,” under a decree of the Conrt of 
Common Pleas of Philadelphia. It was doing business 
under its charter since November, 1870, at which time it 
was organized, and actually opened for business in April, 
1871. The capital is $250,000, full paid. 

Henry (©. Stroup (p. 103) testities that he has been con- 
nected with the * Farmers and Mechanics’ Bank,” of Phila- 
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delphia, for twenty-nine years, as book-keeper, note clerk, 
discount clerk, cashier’s clerk, transfer officer, and now 
(1882) cashier. That the bank was organized in 1809, un- 
der a charter granted by the Legislature of Pennsylvania. 
That it did business as a State bank for fifty-five years un- 
der its charter and supplements, and for two years previous 
to its charter as a banking association. 

It became a national bank under the name of the 
‘Farmers and Mechanics’ National Bank” the 28th of 
October, 1864. 

‘‘The bank, while doing business under and by virtue 
of its charter, granted by the State and its several supple- 
ments, did issue notes of circulation commonly called 
bank notes.” 

To the third cross-interrogatory (p. 104) the witness an- 
swered: “QOur first charter permitted us tq .issue bank 
notes, and I presume they were issued then; cannot state 
the amount. “ We ceased to issue bank notes when we 
became a national tank and for that reason.” 

Note.—This “ permission ” is to be understood as simply 
not prohibited. The charter, as will be shown hereafter, 


did not confer any power to issue notes, but simply recog- 


nized the existing right to issue them, and declared them 
to be binding, though not under seal, “as if they were issued 
by any private person.or persons.” (Charter, article 17.) 


JOHN I. FAuLKROD (page 104) testifies that he has been 
cashier of the “ Manayunk Bank,” in Philadelphia, since 
August, 1871. The bank was chartered under the act 
June 14, 1871, and has been doing business under its 
charter since August 14, 1871. The capital is $100,000. 


JoHnN H. Wart (page 105) testifies that he has been 
cashier of the “ Bank of North America,” in Philadel- 
phia, since 1869. He was connected with the bank about 
twenty-five years as clerk, assistant cashier, and uow 
cashier. 
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The bank was originally chartered by Congress, and sub- 
sequently did business under a charter from the Legisla- 
ture of the State of Pennsylvania. It became a national 
bank in 1864. It did business before it became a national 
bank from about 1781 to December, 1864, about eighty- 
three years. While doing business under and by virtue of 
its charter, granted by the State of Pennsylvania, it did 
issue notes of circulaticn commonly called bank notes. It 
ceased to issue bank notes when it became a national bank. 

Oral testimony also was given as to the issue of notes, 
commonly called “bank notes,” by other banks whose 
charters, were in evidence, but it was not returned with 
the record, nor was it deemed important, as the testimony 
taken on commission fully raised the questions in issue. 

Under the several charters of incorporation in evidence, 
aud the testimony of the witnesses, on the trial of the case, 
the following questions arose : 


‘‘First. Whether under the evidence the defendant was 
legally anthorized to take, receive, reserve, and charge on 
the loans or discounts made for the plaintiffs upon the 
notes, bills of exchange, and other evidences of debt offered 
and received in evidence on the part of the plaintiffs, at 
the rate of interest charged by the defendant and paid by 
the plaintiffs, as shown in evidence, to wit, at the rate of 
nine per centum per annum. 

“Second. Whether under the laws of the State of Penn- 
sylvania a rate of interest or discount was limited for 
banks of issue organized under State laws at a rate equal 
to or exceeding that charged by the defendant to the plain- 
tiffs, and whether the detendant was, under the evidence 
and the acts of Congress, allowed to take, receive, reserve, 
and charge the rate so limited for the discounts made for 
the plaintiffs, to wit, at the rate of nine per centum per 
annum. 

“Third. Whether the decision of the supreme court of 
Pennsylvania, ‘that there are no banks, nor have there 
been any such banks, in Pennsylvania, authorized to me 
and receive interest at a greater rate than six per cent.,’ 
binding and conclusive upon the judgment of the poli 
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of the United States in determining the construction and 
effect in Pennsylvania of the acts of Congress commonly 
called the currency acts, and especially sections 5197 and 
5198 of the Revised Statutes of the United States. 

«Fourth. Whether upon the whole evidence the plaintiff 
was entitled to recover. 

‘And the opinions of the said judges being opposed 
upon the points aud questions before stated, they hereby 
certify the same, according to the statute in such case made 
and provided. 

« And it is ordered that this certificate be made a part 
of the record and filed in this case. 

“W. McKENNAN, 
“ Cir. Judge. 
“M. W. AcHESON, 
“ Dist. Judge.” 


These are the only questions now before the court. 


Specification of Errors. 


First. The court erred in not instructing the jury that 
the defendant was legally authorized to take, receive, re- 
serve, and charge on the loans or discounts made for the 
plaintifis upon the notes, bills of exchange, and other evi- 
dences of debt offered and received in evidence on the part 
of the plaintiffs, at the rate of interest charged by the de- 
fendant and paid by the plainfitis, as shown in evidence, 
to wit, at the rate of nine per centumm per annum, 


Second. The court erred in not instructing the jury that 
under the laws of the State of Pennsylvania a rate of in- 
terest or discount was limited for banks of issue under 
State laws at a rate equal to or exceeding that charged by 
the defendaut to the plaintiffs, and that the defendant was, 
under the evidence and the acts of Congress, allowed to 
take, receive, reserve, and charge the rate so limited for 
the discounts made for the plaintiffs, to wit, at the rate of 
nine per centum per annum. 
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Third. The court erred in not instructing the jary that 
the decision of the Supreme Court of Pennsylvania, “ that 
there are no banks, nor have there been any such banks, 
in Pennsylvania, authorized to take and receive interest at 
a greater rate than six per cent.,” is not binding and con- 
elusive upon the judgment of the courts of the United 
States in determining the construction and effect in Penn- 
sylvania of the acts of Congress commonly called the cur- 
rency acts, and especially sections 5197 and 5198 of the 
Revised Statutes of the United States. 


Fourth. The court erred in not instructing the jury that 
upon the whole evidence the plaintiffs were not entitled to 
recover. 


Argument. 


The banking powers of National banks are conferred by 
section 5136, clause 7, Revised Statutes, as follows: 


«To carry on the business of banking by discounting 
and negotiating promissory notes, drafts, bills of exchange, 
and other evidences of debt; by receiving deposits; by 
buying and selling exchange, coin, and bullion; by loan- 
ing money on personal security; and by obtaining, issuing 
and circulating notes, according to the provisions of this 
title.” 


Full provision is made for the printing and distribution 
of currency notes, as provided in the act—and the issue of 
any other notes is prohibited by— 

SeEcTION 5183. “No National banking association shall 


issue post notes or any other notes to eirculate as money 
than such as are authorized by the provisions of this title.” 


This is an action of debt, to recover under the penal 
clause of section 5198 twice the amount of interest paid. 

The sections involved are Kev. Stats., 5197, which limits 
the rate of interest which may be taken, and section 5198, 
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which prescribes the penalty for taking usurious interest. 
They are as follows: 


Sec. 5197. “ Any association may take, receive, reserve, 
and charge on any loan or discount made, or upon any 
note, bill of exchange, or other evidences of debt, interest 
at the rate allowed by the laws of the State, Territory, or 
district where the bank is located, and no more, except 
that where by the laws of any State a different rate is lim- 
ited for banks of issue organized under State laws, the rate 
so limited shall be allowed fer associations organized or 
existing in any such State under this title. Where no rate 
is fixed by the laws of the State or Territory, or district, 
the bank may take, receive, reserve, or charge a rate not 
exceeding seven per centum, and such interest may be 
taken in advance, reckoning the days from which the note, 
bill, or other evidence of debt was to run. And the pur- 
chase, «discount, or sale of a bona-fide bill of exchange, pay- 
able at another place than the place of such purchase, dis- 
count, or sale, at not more than the current rate of exchange 
for sight drafts, in addition to the interest, shall not be con- 
sidered as taking or receiving a greater rate of interest.” 

SEcTION 5198: “‘The taking, receiving, reserving, or 
charging a rate of interest greater than is allowed by the 
preceding section, when knowingly done, shall be deemed 
« forfeiture of the entire interest which the note, bill, or 
other evidence of debt carries with it, or which has been 
agreed to be paid thereon. In case the greater rate of in- 
terest has been paid, the person by whom it has been paid, 
or his legal representatives, may recover back, in an action 
in the nature of an action of debt, twice the amount of the 
interest thus paid from the association taking or receiving 
the same; provided such action is commenced within two 
years from the time the usurious transaction occurred.” 


We contend, that the bank, in charging interest at the 
rate of nine per cent., did not transgress the law of Congress. 

National banks have been national favorites, aud con- 
struction will not be strained against them. . The statute 
under which it is sought to subject them to a penalty must 
be strictly construed. 
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It authorizes them to take “interest at the rate allowed 
by the laws of the State.” 

In Tiffany v. National Bank of Miesouri, (18 Wall., 409,) 
it was held that “ National banks may take the rate of in- 
terest allowed by the State to natural persons generally, 
and a higher rate, if State banks of issue are authorized by 
the laws of the State to take it.” 

In Missouri the banks of issue organized under the State 
laws are limited to eight per, cent., but the rate of interest 
allowed by the laws of the State generally is ten per cent. 
Justice Strong, delivering the opinion of the court, rests 
the judgment upon the necessity of protecting the national 
banks from the hazard of unfriendly legislation by the 
States, or to ruinous competition with State banks. It 
attirms their right to take such interest as the State “allows” 
her citizens to take. The statute as to this question, being 
penal, must be literally construed. It is not said that it 
must be at a “rate allowed” to citizens generally, nor to 
citizens, nor by general law, or general policy; neither does 
it make any distinction between persons natural or arti- 
ficial, but in the broadest terms allows national banks to 
tuke “the rate allowed by the laws of the State.”’ 

In First National Bank of Mount Pleasant v. Duncan & 
Brother, (Pittsburg Legal Journal, June 12, 1878,) before 
Strong, circuit justice,and McKennan, circuit judge—error 
to the District Court—Judge Strong, delivering the opinion 
of the court, in which McKennan, J., concurs, strongly 
affirms the same doctrine. 

The district judge, in construing these sections, had 
charged the jury: 

« Congress deals with general rules, and when it excepts 
banks of issue under the State laws it means the general 


law applicable to the whole State, and relating to banks of 
issue all over the State.” 


The Circuit Court, reviewing this ruling, say : 
“In this opinion we do not concur. It interpolates in 
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the statute words which are not there, and it disregards the 
plain purpose for which the excepting clause was inserted. 
The act of Congress declares that where, by the laws of 
any State, a rate of interest different from the general rate 
shall be limited or allowed for State banks of issue, national 
banks shall be allowed the same. It says not a word of 
allowance to the banks of general law. Charters offered 
by special law, granting especial privileges to those who 
accept the offer, are as clearly laws of the State as are the 
most general enactments. 

“And i! we look to the purpose of Congress exhibited 
in the National Banking Act (the purpose of which we 
have spoken), what difference does it make whether State 
banks are authorized to take more than the interest allowed 
to natural persons, by special or by general laws? In either 
case they would encounter favored rivals and a destructive 
competition, against which they could not stand if they 
were not permitted to reserve and take interest at the rate 
accorded tu State institutions. In either case the un- 
friendly State legislation, and the ruinous competition 
against which Congress intended to guard, would be equally 
possible. States may establish banks alongside of every 
national bank, and give them power against which the 
national banking associations could not compete. A con- 
struction of the act of Congress that opens the doors to 
such results cannot be accepted as the true one. It is in- 
consistent with the letter of the act, and still more with 
its purpose and spirit. E 

‘We hold, therefore, that the evidence offered by the 
defendant should have been received. If there ure State 
banke of issue in Pennsylvania authorized either by gen- 
eral or special laws to take interest on loans made by them 
at such rates us may be agreed upon between them and 
the borrowers, the defendants bave trangressed no uct of 
Congress by taking nine per cent. from the plaintifts (that 
having been the rate agreed upon), and they are not liable 
in this action.” 


The same court reaffirmed this ruling in National Bank 
v. Tinstman, 36 Legal Intelligence, 238 ; Brown’s National 
Bank Cases, 182. See, also, the charters cited in this 
case. 
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The Circuit and District Court of Pennsylvania have 
uniformly so held the law down to the present time. 

The banks in Pennsylvania, whose charters were offered 
in evidence, and many others, are allowed to take a rate 
of interest, some of them not exceeding ten per cent., and 
others any rate which may be agreed upon. The policy 
of the State to allow these institutions to take ten per cent., 
or the “rate agreed upon,” is as distinctly evident as the 
policy which limits her citizens to six. But it is not nec- 
essary that the rate, in order to be “allowed,” should be 
within any general or defined policy, nor is the extent of 
such allowance material to the inquiry. We are seeking 
to interpret a penal provision of an act of Congress, and 
it is sufficient to know that the State has allowed any of 
her citizens to take a rate of interest to place the national 
banks upon the same footing. The interpretation of the 
act does not depend upon whether the law of the State 
allowed few or many to take interest at ten per cent. or 
more. And if it did, how should such inquiry be made, 
and what number shall be held to be sufficient? That 
there are many, the charters in evidence show; that there 
are very many more, no one will question; nor is it im- 
portant. 

To hold that the “rate allowed” by the laws of the State 
must be interpreted to inean by general law only is to in- 
terpolate a penal statute. This court has held that the 
statute must be construed strictly. The charters in evi- 
dence show that very many banks of discount in the State 
are “allowed by the laws of the State” to charge as much, 
and more, interest than the defendant paid to the plaintiff 
in this case. Such charters are strictly within the terms of 
the statute, and would seem to be conclusive of the ques- 
tion. 

The bank is not only within the clear limitation of inter- 
est ‘“‘allowed by the laws of the State,” but within the “rate 
limited for banks of issue organized under State laws.” 
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To avoid the conclusiveness of these provisions, the de- 
fendants must of necessity deny that the banks whose 
charters are in evidence are “ banks of issue.” This, we 
submit, is a misconception of the whole subject. 

It is to be observed that the provision of the act “ that 
where by the laws of any State a different rate is limited 
for banks of issue organized under State laws, the rate so 
limited shall be allowed” for national bank associations, is 
a mere proviso, and cannot limit the enacting clause, which 
is an enabling provision, and allows the national banks to 
tuke whatever interest is allowed by the laws of the State 
without any limitation as to time, place, or persons, natural 
or artificial, or any other qualification whatever. 

But the bank is not only justified under the general pro- 
vision of the act, but under the exception, for we think it 
will appear not only that the banks whose charters are in 
evidence are banks of issue, but that all banks incorporated 
under the laws of the State, and not specitically prohibited 
from issuing notes, are; banke of issue. 

Every special bank charter and every general banking 
act investe the incorporated banking company with the 
general powers of a corporation, under which they may 
contract and be contracted with. 

In no instance has the State ever passed an enabling act, 
other than the general and usual corporate powers, to en- 
able any bank to issue its promissory notes—which become 
notes of circulation simply from convenience and the faith 
which attaches to them that they will be redeemed in 
money, viz., gold and silver, on demand. 

Homan’s Bankers’ Manual, 197 : 

‘¢Bank notes are promissory notes made by a bank or 
banker. They are ordinarily put in circulation «as cur- 
rency, and accordingly they usually pass and are received 


as cash or ready money.” (Miller v. Race, 1 Burr, 457; 


Morse, 458. ) 
‘At common law the right of banking pertains equally 
to every member of the community. Its free exercise can 
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be restricted only by legislative enactment.’? (Morse on 
Banking, 1.) 

‘‘ Restraining statutes being really in derogation of com- 
mon law rights, will always be interpreted with reasonable 
liberality in favor of the infringer ; and when they are penal 
in their character they will be construed with considerable 
strictness in his favor.” (Id., 1, 2.) - 

‘“ Banking corporations or associations, like others, may 
come into existence either under a charter or special act of 
incorporation, or under a general organic law. In the 
former case, the courts seem generally to have regarded 
the acts of incorporation, and likewise, of course, all acts 
supplementary thereto, as public laws not requiring to be 
established by special proof, but to be judicially noticed 
within the State where the bank is situated.” (Id., 3.) 


The earliest incorporated bank in Pennsylvania was the 
Bank of North America, originally chartered by act of 
Congress, and subsequently chartered in Pennsylvania by 
the act of April 1, 1782, repealed by the act of September 
13, 1785, and revived for fourteen years by the act of 
March 17, 1787. (2 Smith’s Laws, 399.) It was continued 
for fourteen years from March 17, 1801, by the act of 
March 29, 1799. It was again extended by the act of 
March 21, 1814, which was the first general bank act, and 
provided for the establishment of thirty-nine banks in 
twenty-seven districts, scattered throughout the State, and 
subjecting all incorporated banks to its provisions. 

Neither the act of 1787, nor any supplement, nor 
the general act of 1814, nor of 1824, nor of 1850, 
contained any enabling provision under which that bank 
or any bank in the State issued its notes of circulation ; 
yet this bank, under its general corporate powers, issued 
promissory notes, which circulated as money, and has 
always been a bank of issue, and among the largest in cap- 
ital and circulation in the State, and so continued until it 
became a national bank. 

From the earliest history of the State individuals, private 
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partnerships, and companies incorporated for any purpose 
issued notes promising to pay money to order, or to the 
bearer, in the nature of bank notes, and which notes passed 
as currency, and were received on deposit. Some private 


. associations claim’ that they were not individually lable 


for the notes thus issued, except as provided by the terms 
of their private articles of association. 

To correct this the act of March 28, 1808, was passed, (4 
Smith’s Laws, 536,) entitled “An act relating to the as- 
sociation of individuals for the purpose of banking.” 


‘Section 1. That if any association of citizens, or others, 
shall hereafter be formed within this Commonwealth for 
the purposes of banking or of borrowing or loaning money 
in any manner or upon any terms whatever, each and every 
person becoming a member of such association, or in- 
terested therein by subscription, contribution, stock, or 
agreement to participate in profit or otherwise, and his 
assigns, shall be individually and personally liable for the 
debts and engagements of such association in like manner, 
and to the sathe extent, as if he, she, or they had person- 
ally contracted such debt or made such engagement, any 
agreement of such association with their creditors or others, 
or any declaration by them in any manner made to the 


contrary notwithstanding.” 


Section 2 provided that no company incorporated by 
laws of any other of the United States shall establish 
within this Commonwealth any banking-house or office of 


discount and deposit. 

The right to issue such notes, which were then the only 
paper currency of the country, is recognized by the plainest 
implication. 

To avoid personal liability it was then claimed that this 
act had constituted such associations corporations, but it 
was held not to have this effect in Myers v. Irvin, 28. & 


R., 368. 
But abuses continued, and by an act supplementary to 
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the act of 1808, passed March 19, 1810, (5 Smith’s Laws, 
108,) it was enacted : 


‘Section 1. That from and after the first day of May 
next it shall be unlawful for any association of persons 
who now are, or hereafter may be, connected for the pur- 
pose of banking, and who are not incorporated by law, to 
make, utter, or issue any bills or notes in the nature of 
bank notes, payable to bearer or order, or otherwise; to 
loan any sum or sums of money upon any actual or ac- 
commodation note or notes; to receive any sum or sums 
in the nature of deposits, or to perform any other act 
which an incorporated banking company may lawfully do.” 


Then follow several sections providing penalties for viola- 
tion of the law, and the last section declares that nothing 
in the act shall extend to any partnership in trade or busi- 
ness, “but only to the business of banking, or making, 
issuing, or uttering bills or notes payable to bearer or 
order, or otherwise; to receive deposits, and loaning 
moneys on discount, in the manner herein referred to.” 

After most careful examination, I can find no enabling 
provision authorizing banks to issue promissory notes, ex- 
cept that which necessarily inheres in corporate powers. 
Every reference to the issue of notes is in limitation of the 
power which is everywhere assumed to exist, and which 
was without limitation as to amount until the act of Mareh 
21, 1814, (P. L., 154,) entitled “ An act regulating banks,” 
which enacts, article 6 of section 7, that— 

“The total amount of the debts which any of the said 
corporations may at any time owe, whether by bond, bill, 
note, or other contract, excepting the amount of money 
deposited in the bank for safe-keeping, shall not exceed 
double the amount of their capital stock actually paid in.” 

«“Serction 8. That bills obligatory and of credit under 
the seal of the said corporations shall be assignable by in- 
dorsement,” &c., “and bills or notes which may be issued 
by any of the said corporations, signed by the president 
and countersigned by the cashier thereof, promising the 
payment of money to any person or persons, his, her, or 
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their order, or to bearer, though not under the seal of such 
corporation, shall be binding and obligatory upon the same 
in like manner and with like force and ettect as upon any 
private person or persons, if issued by him, her, or them, 
in his, her, or their private capacity or capacities, and shall 
be assiguable and negotiable in like manner as if they 
were so issued by such private person or persons; that is 
to say, those which shall be payable to any person or per- 
sons, his, her, or their order, shall be assignable by indorse- 
ment in like manner and with like ettect as foreign bills of 
exchange now are, and those which are payable to bearer 
shall be negotiable by delivery only,” &c. 


The same section has a proviso that no note shall be 
issued by any of the said corporations of lower denomi- 
nation than five dollars. 

Section 12 provides “that the State Treasurer, in Jan- 
uary of every year, shall publish a list of all the banks, or 
associations for the purpose of banking, and individuals 
and corporations issuing orders or notes payable to bearer 
or order in the manner or nature of bank notes.” 


“Section 13. That all orders and notes in the manner 
or nature of bank notes which shall be issued after the first 
day of January next by any unlawful and unincorporated 
bank, and all orders and notes payable to bearer or order 
iu the manner or nature of bank notes which shall be issued 
after said day by any individual or corporation not incor- 
porated for banking purposes by this or a special act of the 
General Assembly for that purpose, shall be absolutely 
null and void, and have no effect either in law or equity, 
and irrecoverable in any court within this commonwealth.” 


The same general corporate powers are conferred, and 
the same and no other limitations to the issue of notes of 
circulation are expressed in the same words in the act of 
1824, (P. L., 59, art. 8,) which was the next general act, 
and are again re-enacted in the act of 1850, entitled “An 
act regulating banks,” (P. I.., 477, art. 14,) which is still 


in force. 
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Nor is authority to issue notes of circulation conferred 
by special charter to particular banks. A few are pro- 
hibited from issuing such notes, but it does not seem ever 
to have been deemed necessary to confer the power affirm- 
atively. When not prohibited, it was assumed to exist, 
and the law was content to prohibit individuals and cor- 
porations other than banks from issuing such notes, and 
declaring in express terms that such notes, when issued 
by banking corporations, should be binding upon the bank, 
though not under the seal of the bank. 

At common law a corporation could bind itself ouly by 
deed under its seal. But this rule, although long ago 
abandoned, sufficiently explains the purpose of the acts of 
1814, 1824, and 1850, declaring that the notes of incor- 
porated banking companies, promising to pay money, 
should be binding, although not under seal. 

In Bank of Columbia v. Patterson, 7 Cranch, 306, 
Story, J., discussing the liability of corporations upon 
parol contracts, says: 

‘The act incorporating the Bank of Columbia (Act 
of Maryland, 1793, ch. 30) contains no express pro- 
vision authorizing the corporation to make contracts. 
And it follows that, upon principles of the common law, 


it might contract under its common seal. It is made - 


capable’? * * * “to dispose of the money or credit 


of the bank in the common course of banking.” * * * 
«Unless, therefore, a corporation not expressly authorized 
may make a promise, it might be a serious question how 
far the bank notes of this bank were legally binding upon 
the corporation, and how far a depositor in the bank could 


possess a legal remedy for his property confided to the. 


good faith of the corporation.” 


Every chartered bank within the commonwealth is au- 
thorized to contract and be contracted with, to sue and be 
sued, &c., and the notes issued by them are neither more 
nor less than the promise of the bank to pay money, and 
they are binding under the general powers of a corporation 


ene ne 


ree ade 


> 


21 


to bind itself by such obligation. The form adopted was 
not of the essence of the contract. Each bank adopted for 
itself the form and size and the devices of the note. They 
were printed elaborately for convenience and to avoid 
counterfeiting, at the expense of the bank, and the blank 
notes thus printed were their own private property, to be 
used or not used, in their discretion, subject only to certain 
limitations in denomination and the aggregate amount. 
By the act of March 17, 1817, sec. 2, (6 Smith’s Laws, 
441,) “no incorporated body, public officer, association or 
partnership, or private individual, other than such as have 


been expressly incorporated or established for the purpose 


of banking, shall make, issue, reissue, or circulate any 
promissory note, ticket, or engagement of credit in the 
nature of a bank note of any denomination or amount 


_whatsoever, other than such as have been issued by banks 
lawfully and expressly established.”’ 


The act of March, 1814, baving prohibited the issue 
of notes of less denomination than tive dollars, the act of 
December 28, 1814, gave permission to issue notes under 
five dollars during the war with Great Britain and one 
year after, which was afterwards extended to October 1, 
1817. 

Small notes having been again authorized, the issue of 
notes less thun five dollars was prohibited by the act of 
April 12, 1828. (P. L., 323.) 

‘Section 1. That from and after the first day of Janu- 
ary next it shall not be lawful for any person or persons, 
or body corporate, with the intention to create or put in 
circulation, or continue in circulation, @ paper-circulating 
medium, to issue, circulate, or directly or indirectly cause 
to be issued or circulated, any note or bill, for a less sum 
than five dollars,” &c. 


The act of February 23, 1830, (P. L., 48,) provides: 


‘Section 1. That from and after the passage of this act 
it shall not be lawful for any bank within this common- 
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wealth to create or put in circulation, or continue in circu- 
lation, any note, bill, check, ticket, or paper purporting to 
be a bank note, or of the nature or appearance of a bank 
note of any denomination between five and ten, ten and 
twenty, or twenty and fifty dollars.” 


Thus a careful examination of all the acts develops 
many instances of restraint or limitation upon an admitted 
power in the banks to issue their promissory notes, but 
nowhere is the right of incorporated banks, not especially 
prohibited by their particular charter, to issue their notes 
of circulation, commonly called bank notes, denied or 
questioned in any act of Assembly or in any decision of 
the courts. 

So late as 1840, Chief Justice Gibson, in Collins v. 
Smith, 6 Wharton, 294, reviews the acts of 1810, 1814, 
and 1824, in regard to the right of unincorporated banks 
to issue their notes; and it is held that the act of 1810, 
which prohibits such issue, is not repealed. The whole 
case assumes that, except for that act, unincorporated 
banks could issue their notes; and it is to be noted that 
this right of incorporated banks, not specially restrained, 
was not, and never has been, questioned. 

Judge Gibson says of this act that “ it was more eftect- 
ually to restrain av independent mischief which had sur- 
vived every attempt to suppress it.” In speaking of the 
act of 1824, he says: 

«There was no change of temper as to these associa- 
tions, for their tendency could not be disguised, and the 


public interest in the banking privilege was too valuable 
to be thrown open to those who did not pay for it.” 


This refers to the large bonus which incorporated banks 
were required to pay, and the injustice to them, if banks 
and associations not incorporated could issue notes of cir- 
culation without paying any bonus to the State. 

The right of all incorporated banks to issue their notes 
is treated as an acknowledged right not to be questioned. 


23 
In Hazleton Coal Company v. Megargel, 4 Barr, 324, 


(1846,) the act of 1817 was reviewed. Gibson, C. J., cites 
the act in full, and says: 


‘The mischief intended to be prevented was the circu- 
lation of an wana aera paper currency passing by de- 


livery as money.” 


The paper in question was in form a due-bill, but had the 
constituent parts of a promissory note. It was held to be 
unlawful. “The properties of a bank-note, which distin- 
guish it from any other promissory note, are its adaptation 
to circulate by delivery from hand to hand, and the diffi- 
culty it presents to simulation.” : 

Here, again, the only question was whether the paper 
issued was within the prohibition of the act. If not, it was 
a lawful obligation. And, again, it ia taken for granted 
that incorporated banks are authorized to issue such notes 
simply because there is no prohibition to restrain them. 

The act of 1850, (P. L., 447, sec. 10, art. 14,) re-enact- 
ing the acts of 1814 and 1824, hereinbefore recited, finds 
no necessity for conferring a power always theretofore 
exercised, and never questioned, and is content to re-enact 
the provision that such notes shall be valid, tits not 
under seal. 

By section 17 the limitation of debt is extended to three 
times the capital, instead of twice the capital, as in the acts 
of 1814 and 1824. 

Throughout all these acts the right to issue notes is every- 
where assumed, and treated as an existing and unques- 
tioned right, which the Legislature seeks only to regulate 
and limit. 

The first section of the act of 1850 enacts “that every 
banking corporation hereafter created by any special uct 
of the General Assembly, and every bank hereafter re- 
chartered, or the charter of which shall be bereafter ex- 
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tended or renewed by any such act of Assembly, shall be 
subject to the provisions of this act.” 

In Commonwealth v. Commercial Bank, 28 Pa. St., 400, 
Justice Lowrie, delivering the opinion of the court, says: 


‘It is worthy of notice that the law does not expressly 
define what are the general powers, or what is the general 
business of banks. These are left to be ascertained accord- 
ing to the customs of the country, except so far as they are 
expressly limited. 

‘They and their branches are sometimes called banks 
and offices of discount and deposit, and thus their business 
of lending money or receiving deposits is distinctly recog- 
nized. The early banks had no express authority to issue notes, 
yet their issues were protected against counterfeiting. (3 
Smith, 188.) 

“© And this shows that the authority to issue notes was implied. 
They were, therefore, banks of loan, deposit, and circula- 
tion.” | 

& 


But the defendants cited on the argument, and appar- 
ently relied with confidence upon, the merely personal 
views expressed in a concurring opinion of Chief Justice 
Agnew in National Bank of Clarion v. Gruber, 87 Pa. St., 
470. 

Justice Sharswood, delivering the opinion of the court, 
(page 470,) says: 


“What the learned counsel for the plaintiff in error 
principally insisted upon in his oral argument as ground 
for a reversal without a venire de novo was a poiht which 
does not appear to have been made below, and which does 
not arise on this record. It is contended that under the act 
of Congress establishing the national banks those institu- 
tions have a right to charge and receive whatever amount 
of interest any banks of issue chartered by the State have 
a right to receive, and that several banks of issue were 
incorporated and in existence during the period that the 
alleged usury was paid in this case who might lawfully 
make any contract with their debtors on the subject of 
interest. In the Circuit Court of the United States for the 
Western District of Pennsylvania the point was so ruled 
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by Justices Strong and McKennan, reversing a judgment 
in the District Court. (First National Bank of Mt. Pleasant 
v. Duncan, 25 Pitts. Leg. Jour., 169.) The ruling in that 
case was on the rejection by the District Court of an offer 
to show that there were State banks of issue authorized by 
special charters to charge and receive more than six per 
cent. We give no opinion upon this question.” 


Notwithstanding this emphatic refusal of the court to 
rule upon the question, Judge Agnew filed a “ concurring 
Opinion,” in which, page 471, he says: ‘It is our prov- 
ince, therefore, to declare whether the banks of this 
State, termed savings and deposit banks, are banks of 
issue, or, in other words, have the powér to issue circu- 
lating notes;” and reaches the conclusion that savings 
banks and banks of deposit are not banks of issue; that 
the general banking act of 1850 does not embrace savings 
and deposit banks; and adds: “I have examined many 
charters, and all have a provision forbidding the bank to 
issue its own bills in the manner of bank notes for circu- 
lation as money.” Assuming that this is accurate as to 
those banks thus expressly forbidden to issue notes, and 
which is the distinctive characteristic of a strictly savings 
and deposit bank, it is not pretended that it applies to 
banks not thus expressly restrained, of which there are 
many. 

It is not a very material inquiry whether or not savings 
institutions are restrained from issuing notes, for there are 
many banks which are not savings banks authorized to 
take interest not exceeding ten per cent., or such interest 
as the parties may agree. 

The learned judge refers to the Franklin Bank, chartered 
by the act of April 1, 1870, (P. L., 786,) which clearly is 
not a savings bank, and is not prohibited from issuing 
notes, and is authorized “to lend money and discount 
paper at such rates of interest as may be agreed upon by 
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the parties.” He speaks of it as “the only special charter 
of the kind we have been referred to;” and to avoid its 
force, as applied to the interpretation of the act of Con- 
gress, suggests that it is evidently one of those “ special 
laws run through by influence and without consideration 
of consequences—a shameful piece of legislation, under- 
stood by neither the people nor the Legislature itself.”’ 

Why “shameful?” The privileges are only ordinary, 
and are not injurious; and that it is not contrary to the 
policy of the State, is evidenced by numerous other char- 
ters of precisely similar provision, and which seem not to 
have been at the time within the knowledge of the judge. 

But no court will base judicial interpretation upon sus- 
pected legislative infidelity, which, as applied to the Frank- 
lin Bank, is a wholly gratuitous and unfounded assump- 
tion. In Fletcher v. Peck, 6 Cranch, 87, it was held that 
“the court cannot inquire into the motives which actuated 
the members of the Legislature.” 

The courts will not allow judicial inquiry into legisla- 
tive dereliction, even upon the offer of the clearest proof, 
much less will they presume it. The authority of Fletcher 
v. Peck stands approved by the unbroken authority of all 
subsequent decisions. 

But it is almost a necessary deduction from this opinion 
that in the judgment of the chief justice the charter of 
the Franklin Bank does conter upon a bank of issue the 
right to take “such rate of interest as may be agreed 
upon by the parties.” 

But the Franklin Bank is only one among many such 
charters, aud none of which are savings banks. 

Its powers are thus defined: 

“Section 4. The said bank shall have power and may 
borrow or lend money for such periods as the said bank 
may think proper; may discount any bill of exchange, 
foreign or domestic, promissory note or other negotiable 


paper, and the interest may be received in advance, at 
such rates as may be agreed upon by the parties,” &c. 
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‘¢Sgcrion 6. The bank may receive money to keep for 
its depositors, either with or without interest payable 
thereon, and may buy or sell bullion, buy, sell, draw, or 
negotiate bills of exchange, bills of lading, stocks and 
bonds of all companies, States, and of the United States, or 
other good and suflicient securities, at such rate of interest 
as may be agreed upon by said bank and the borrowers.” 


All the other sections are mere matter of ordinary 
regulation. 

The following banks have precisely similar charters, 
and the section as to discount and interest is in the same 
language: 

« Manayunk Bank,” chartered by act of Jurie 14, 1871. 
P. L., p. 1858. 

The “ Southwark Banking Company,” chartered by act 
of June 2, 1871. P. L., 1872, p. 1859. | 

The “ Petroleum Bank,” ehartered by act of November 
20,1871. P. L., 1872, p. 1881. 

The “ United States Banking Company,” chartered by 
act of June 2, 1871. P. L., 1878, p. 987. 

The “Germania Bank,” chartered by act of June 2, 
1871. P. L., 1874, p. 825. | 

There are a iarge number of banks with precisely the 
same privileges, except that in the section equivalent to 
section 4 of the Franklin Bank the rate of interest pre- 
scribed is omitted, but all of which contain the sixth sec- 
tion of that act, which, as in that act, is an additional 
privilege, and authorizes the bank, inter alia, “to buy, 
sell, draw or negotiate bills of exchange,” * sh 
“or other good and sufficient securities, at such rate of 
interest as may be agreed upon by said bank and the 
borrowers.” 

Such are— 

The “Somerset Bank,” act of March 26,1872. P.L., 


1878, p. 1040. 
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‘Butchers and Drovers’ Bank,” act of April 27, 1870. 
P. L., 1871, p. 1584. 

‘¢s Watsontown Bank,’’ act of March 27,1872. P.L., 
18738, p. 1043. 

“Lycoming County Savings Bank,” act of March 14, 
1872. P.L., p. 1016, § 6. 

“Tron and Glass Dollar Savings Bank of Birmingham,” 
act of March1, 1872. P.L., p. 191. 

« Market Bank,” act of April 27, 1870. PP. L., 1871, p. 
1534. 

The ‘“ Harmony Savings Bank,” act of April 24, 1867, 
P. L., p. 1810, has special provision : 

Sec. 2. « That the purpose of this act is to organize an 
incorporated bank, to receive money on deposit, and to loan 
money at such rate or rates of interest as may be agreed 


upon for the use thereof: Provided, Such interest shall 
not exceed ten per cent. per annum.” 


It is by name a savings bank, but its powers and its 
organization are the same as banks of issue in the State. 

Still another large class of banks have charters like that 
of the ‘‘ Germania Savings Bank of Pittsburg,” chartered 
by act of April 8, 1870, P. L., p. 1049, which provides— 

Sec. 3. ‘‘ That the business of the said corporation shall 
be to receive on deposit, from time to time, such sums of 
money, not less than three dollars for the first deposit, and 


not less than one dollar for all subsequent deposits, as may 
be oftered, and to invest the same in the stocks of this 


commonwealth or of the United States, or in stocks or - 


bonds of any city authorized to be issued by any act of the 
Legislature of this commonwealth, or in other stocks, and 
in bonds and mortgages, and also may buy and sell bonds 
and mortgages and promissory notes not having more than six 
months to run, with such bonds and endorsements as may 
be approved by the corporators, and snch real estate as they 
may deem desirable: Provided, however, That no rate of 
interest or discount exceeding ten per centum shall be charged 
in any such purchase of stocks, lands, ef cetera, authorized 
by the provisions of this enactment.” 
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There is another class of banks whose charters are in 
evidence whose banking privileges are the same; as the— 

‘People’s Bank” of Philadelphia. Chartered by act 
of February, 25, 1870. P. L., 287. 


‘Section 4. The said bank shall have power to borrow 
or lend money for such periods as the said bank may think 
proper, may discount any bill of exchange, foreign or 
domestic, promissory note or other negotiable paper, and 
the interest may be received in advance; and shall have 
the right to hold in trust, or as collateral security for loans 
or advances or discounts, estate, real, personal, or mixed, 
including the notes, bonds, obligations, or accounts of the 
United States, States, individuals, or corporations, and to 
purchase, collect, and adjust the same, and to. dispose 
thereof for the benefit of said bank, or for the payment of 
the debts as security for which the same may be held, 
in any market of the world, without proceedings in law or 
equity, and for such price and such terms as may be agreed 
upon by the said corporation and the parties contracting there- 
with.” 

‘Section 6. The said bank may receive money to keep 
for its depositors, either with or without interest payable 
thereon, and may buy or sell bullion, duy, sell, draw, or 
negotiate bills of exchange, bills of — stocks and bonds sf 
of all companies, States, —— the United States, or other 
good and sufficient securitiesfas may be agreed, by said bank AV dicot 


and the borrowers.” iene (lates % 
‘SEcTION 7. That it shall be lawful for said bank tu ¢@¢<7% 


transact financial business as a natural person,” &e. 


The following banks have charters in like terms: 


The “ Bank of America.” Approved April 27, 1870. 
P, L., 1582. 

«Twenty-second Ward Bank of Germantown.” Ap- 
proved May 27, 1871. P. L., 886. 

‘Tron Bank of Philadelphia.” Approved May 19, 1871. 
P. L., 955. 

‘Tron Bank of Pheenixville.” Approved May 4, 1871. 
P. L., 588. 
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“State National Bank.” Approved June 2, 1871. P. 
L., 1872, p. 1857. 

“City Bank of Scranton.” Approved March 20, 1871. 
P. L., 482. 

“State Bank of Delaware County.” Approved May 
19, 1871. P.L., 18738, p. 966. 

‘Quaker City Bank.” Approved May 18, 1871. P. 
L., 2058. 

*“ West End Bank of Philadelphia.” Approved No- 
vember 20, 1871. P. L., 1872, p. 18838. 

It is, perhaps, not necessary in this case to inquire the 
absolute limits which close interpretation would put upon 
these charters. 

They have the clear right of discount, and to purchase 
“notes” of ‘‘individuals” for “such price or terms as 
may be agreed upon by the parties,” and to “ buy or nego- 
tiate bills of exchange” or “other good and sufficient 
secnrities ” ut such rate of interest as may be agreed upon 
by the bank and the “ borrowers,” and besides this have 
the power “to transact financial business as natural per- 
sons.” 

There is also a class of “ savings banks’’ whose charters 
expressly restrain them from issuing bank notes. In such 
charters the privileges accorded by the fourth and sixth 
sections of the Franklin Bank charter are withheld, and 
ordinarily their investments are limited to mortgages, 
stocks, and other valid securities, and general discounting 
of commercial paper is not allowed. Such are the— 

‘Hamburg Savings Bank,” act of March 17, 1870. P. 
L., p. 478, sec. 1. 

“ Wilkesbarre Savings Bank,” act of March 28, 1870. 
P. L., p. 561, sec. 2. 

“ Girard Savings Bank,” act of May 9, 1870. P. L., p. 
1309, sec. 1. 

“Pittston Trust Company and Savings Bank,’’ act of 
March 20, 1871. P. L., p. 424, sec. 2. 
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“ Wilkesbarre Deposit and Savings Bank,” act of May 
20,1871. P.L., p. 1042, sec. 2. 

“Quakertown Savings Bank,” act of March 10, 1870. 
P. L., 364, sec. 1. | 

« Warren Savings Bank,” act of March 4, 1870. P.L., 
p. 349. 

These charters were not offered in evidence, but may 
be properly referred to in argument as showing that when 
the Legislature intended to restrain a bank from issuing 
bank notes, such intent was plainly and affirmatively ex- 
pressed. The necessary inference that banks not so spe- 
cifically restrained were recognized as possessing the power, 
is not only clear, but consistent with every legislative and 
judicial utterance in the State. 

The charters in evidence, as well as those just cited, are 
not and are not intended to be exhaustive; but they are 
fully illustrative, and we believe abundantly sufficient to 
show that the bank, defendant here, has kept itself within 
‘“‘ the rate allowed by the laws of the State.” 

Special bank charters in Pennsylvania have been so 
numerous, and spread over sv many years, and are so 
varient in their special provisions, that to cite them all 
would have been as wearisome to the court as it would 
have been useless. Enough have been cited to make 
clear that it was a policy of the State to distinguish in its 
discretion between the powers which it would confer upon 
one bank and upon another, and it cannot be said that 
one was more within its policy than the other. It was 
clearly not the policy of the State to limit its banking in- 
stitutions, organized for the convenience of communities 
so differently situate as to their industrial and commercial 
interests and pursuits, to any single and inftexible rule. 
The Legislature, in its sovereignty, adapted the law to the 
exigencies of its citizens, and it is enough for the purposes 
of this case that it established many banks with all their 
banking powers unrestrained, and with power to charge a 
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larger discount than this plaintiff in error received from 
the defendant. 

It does not seem necessary for this court to determine 
what constitutes the difference between “savings banks ” 
and “ banks of discount and issue,’’ but a general compar- 
ison will show— 


First.” That banks intended to be “savings banks ’’ are 
so denominated in the act, and are without capital. 


Second. 'That banks not distinctively savings banks are 
spoken of in the acts simply as “banks,” and their capital 
is defined. 


Third. That savings banks are usually limited in their 
investments, and their charters do not contain the 4th and 
6th sections of the Franklin Bank, nor any equivalent for 
them. | 


It might, therefore, be admitted, for the argument, that 
“savings banks and banks of deposit” are not under the 
act of 1850, and that they are not authorized to issue bank 
notes, without at all answering the argument that there are 
numerous banks in Pennsylvania—some of whose charters 
are in evidence—allowed by the laws of the State to take 
a rate of interest equal to or greater than that paid by the 
defendant to the bank. Such banks are “ banks of issue.” 
They are incorporated for banking purposes, and not being 
restrained by any law of the Commonwealth, they have 
the right to bind themselves by their promissory notes for 
the payment of money, and such notes are the “issue” of 
the bank within the clear meaning of the law. 

Clearly the banks doing business under the General 
Bank Act of 1850 ure banks of issue, and so far as I know 
it has never been questioned; yet the banks organized 
under special charter, and without special reference therein 
to the act of 1850, have freely invoked its protection. 
That act confers upon banks a specific lien, and restrains 
any stockholder indebted to the bank for a debt actually 
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due and unpaid to make a transfer or receive a dividend 
until such debt is discharged or secured. These banks, I 
believe, without exception, claim the benefit of this and 
all other provisions of the act, exercising at the same time 
their right to charge and receive the higher rate of dis- 
count authorized by their special charter. 


In National Bank v. Watsontown Bank, 105 @& S. K., _ 


217, the Watsontown Bank—one of those whose charter 
is in evidence—invoked the aid of this provision, und its 
right to do so was fully recognized. e==¥7- 

The act of May 28d, 1878, (P. L., 110,) provides: 

SEcTION 1. “That hereafter every contract for the loan 
or advance of money by banking corporations heretofore 
incorporated or hereafter to be incorporated under the laws 
of this Commonwealth,” * * * “where no express 
contract shall have been made for a less rate, shall be six 
per cent. per annum,” with saving clause us to contracts 
made prior to its passage, and repealing all laws inconsistent 
with it. 

“This act clearly recognizes the banks authorized to take 
more than six per cent. as “ banking corporations ” within 
the banking system and policy of the State, and announces 
merely a change of policy as to bank interest. 

The transactions involved in this suit were all prior to the 
passage of this act. 

The act of 1860, (P. L., p. 459,) entitled “An act to 
establish a system of free banking in Pennsylvania and to 
secure the public against loss from insolvent banks,” pro- 
vided a mode in which banks may be established, and 
provides for their regulation, and also for the printing and 
distribution of notes of circulation, under the direction of the 
Auditor General, upon deposit of the prescribed securities, 
which is the first provision of the kind within the State. 

‘The act of May Ist, 1861, (P. L., p. 503,) entitled «A 
supplement to the act of 1860,” virtually supersedes it, 
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but is in substance the same. Neither of these acts repeals 
the act of 1850, which is left in full force as to all banks 
not organized under the acts of 1860 and 1861. 


But the question does not so much depend upon whether .- 


the banks are banks of issue or whether the interest taken 
by the bank was greater than that “allowed by the laws 
of the State,” within the meaning of the act of Congress. 
The question is not what each State may declare to be or 
not to be a “ bank of issue;” but what did Congress mean 
by this expression ? 

The purpose of the act is fully discussed in Tiffany v. 
National Bank, 18 Wall., 409. It is there said: “ It was 
expected they would come into competition with State 
banks, and it was intended to give them at least equal 
advantages in such competition. In order to accomplish 
this they were empowered to reserve interest at the same 
rates, whatever those rates might be, which were allowed 
to similar State ingtitutions. This was considered indis- 


Yet opased pensable to protect wnfriendly legislation.” The words of 


the proviso are, “banks of issue organized under State 
laws.” But it would seem plain that the competition 
which it was expected the national banks would encounter, 
and against which they were to be protected, was not in 
the issue of currency but in the matter of discounts. The 
possible unfriendly State legislation was the possible al- 
lowance to State banks of a higher rate of interest than 
national banks would be allowed to charge, and it could 
not have been thought important by what name a State 
banking institution might be called, if its business as a 
bank came into competition with that of the national 
banks; nor, it is submitted, will the courts allow the act 
to be virtually nullified by any cunningly-devised expedi- 
ent of granting to banking companies every franchise of 
a bank, except only the utterly worthless privilege of issu- 
ing notes of circulation. This is just what was done in 
Pennsylvania in a long series of bank charters,some of which 


+ Bye 


35 


(and which were deemed sufiicient) are in evidence, and 
some of which have been cited in this argument, and nearly 
all of which were enacted after the national bank acts of 
1864 and 1865. 

Congress intended and avowed the purpose to render 
the issue of currency by State banks impossible, and for 
this purpose deliberately taxed such currency out of exist- 
ence. The sections under consideration were directed ex- 
clusively to the control and limitation of the rate of dis- 
count, and not to the issues of currency. ‘The acts of 1864 
and 1865, being parts of the same system and directed to 
the same ends, are to be construed together. Nothing in 
either act looks towards competition in the issue of cur- 
rency. Such competition was not to be regulated, but 
destroyed, and it would be in strictest harmony with the 
plain intent of the act to construe its language so as to pro- 
tect the banks against the only State bank competition it 
was possible for them to encounter. It is to be assumed 
that Congress had-full knowledge that all banking institu- 
tions not specially restrained by law had inherent right 
to issue, and were bound by their promises to pay money 
on demand, and that such obligations constituted the 
“issue” of the bank, and that all banks having sucb 
power were “‘ banks of issue,” whether they exercised the 
power or not. 

The “ Official Report of the Several Banks and Savings 
Institutions of Pennsylvania for 1878,” (p. 320,) shows 
that there were eighty-six banks in the State of all kinds. 
With slight variations they are the same now, and have 
been for several years. 

All these banks, except only the Bank of Pittsburg, 
chartered in 1814, Farmers and Mechanics’ Bank of Pitts- 
burg, chartered the same year, Hanover Savings Fund 
Society, chartered in 1835, Shrewsbury Savings Iustitution, 
chartered in 1850, Spring Garden Bank, in 1851, and 
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Stroudsburg Bank, in 1857, were chartered and organized 
after 1865, and the greater part of them in 1870 to 1873. 

They have an aggregate capital of $8,115,590, an aggre- 
gate deposit of $13,221,129, an aggregute of notes and bills 


discounted of $11,993,956, and yet not one of them had 


any notes of circulation, except only the Lackawanna Val- 
ley Bank, $62,927.74, and this was withdrawn within the 
year; so that by the report of 1879, and ever since, there 
was not even one dollar of circulation by any State bank 
in the Commonwealth, although they come into direct 
competition with the Nationa! banks to so large an amount 
in capital, deposit, and discount, and this not from want of 
legislative authority to issue notes of circulation, but be-, 
cause by the national bank law it has been taxed out of 
existence. 

The severe competition to which the National banks are 
subjected appears from the Report of the Comptroller of 
the Currency for 1880. (The first in which such return is 
made.) 

It appears (p. 4) that in October, 1880, there were 2,090 
National banks, with capital, $457,553,985, with individual 
deposits, $873,537,637, und with loans and discounts, 
$1,040,977,267. 

It is stated (p. 21) that “of the 4,456 (State) banks re- 
porting to the Commissioner of Internal Revenue there 
are 2,802 private banking institutions, with a total capital 
ot $76,121,962, and deposits of $182,667,237, from which 
no reports have been received by the Comptroller through 
State authority.” But from other sources it is stated (pp. 
19 and 20) that there are State banks, with capital as 
follows: 


No. Capital. Deposits. Loans. 
State Banks and Trust 
CompanieS.........cc.00. 650 $10%.318,451 9298,759,619 $281,496,731 
Private Banking Insti- 
LULIONS......cerreeeeseres 2802 76,121,962 182,667,237 Not returned 
Savings Banks............ 629 No capital 819,106,973 385,448,322 
4081 $1,300,533,829 9666,945,053 
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The last report (1885) shows (p. 69) that November 30, 
1882, which was the last year for which returns of private 
bankers was obtained (p. 73), there were (p. 69) 5,140 
State banks, savings banks, and private banks, with a 
capital of $232,440,000, and deposits of $1,782,700,000. 
The discounts are not stated, as private bankers made no 
return of them. 

On page 178 the condition of State banks November 1, 
1885, from returns from only twenty-five States (p. 71) is 
shown as follows: 


No. Capital. Deposits. Loans. 
State Banks and Trust 
Companies...........+. 1015 $151,686,840 532,725,289 ¢489,423,169 
Savings Banks........+++ 646 No-capital 1,095,172,147 523,670,330 
Savings Banks. ........- 38 3,860,000 41,240,000 Not stated 


1699 $155,546,840 $1,669,137,436 $1,013,093,999 
Page 172-180. | 


If the view now urged be correct, the national banks are 
protected whether the “ interest allowed by the laws of the 
State” be to private individuals, as in Tiffany v. Bank, or 
to State banks, private companies, trust companies or 


savings banks. The competition is equally effective to 


destroy the equality which it was the purpose of Congress 
to establish between national and State banks, by whatever 
names they may be called. 

The word “issue” in this connection is descriptive only, 
and may be in full consonance with the act extended to 
enibrace State banks of deposit and discount, such ex- 
tended meaning being necessary to render effectual the 
protection intended by the statute and to defeat an evident 
evasion by the State, and one capable of such easy exten- 
sion as practically to nullify the National Bank Act in this 
regard in any State of the Union. | 

It remains to consider the ¢hird assignment of error. 

In First National Bank of Clarion v. Gruber, 91 Pa. 
St., 877, the Supreme Court ruled that—. 


‘There are no State banks of issue in Pennsylvania 
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authorized to take more than six per cent. interest, and 
national banks cannot, therefore, claim such privilege.” 


Mr. Justice Gordon, delivering the opinion of the court, 
p. 384, says: 


“Tn like manner, the learned judge of the court below 
properly ruled that the banks created by the several acts of 
Assembly given in the evidence by the defendant were not 
banks of issue. ‘These acts specifically define the powers 
of the several corporations created by them, but among 
them is not found the power to issue circulating notes 
commonly known as bank notes. But the rule is, that as 
corporations are purely statutory creatures, powers not 
specifically granted are to be taken as withheld, and cannot 
be raised by implication, unless they are ancillary to and 
necessary for the proper exercise of those granted.” 


This opinion is clearly in conflict with that of Chief 


Justice Gibson in Collins v. Smith, 6 Wharton, 294, here- 


tofore cited, p. 22, and Hazleton Coal Co. v. Meguarge, 4 
Barr, 324; opinion also by Chief Justice Gibson, cited p. 
Z.3, und with Commonwealth v. Commercial Bank, 28th 
Pa. St., 400, cited p.2 4 . It is also in plain conflict with 
the principles laid down in Homan’s Bankers’ Manual, 
197, and with Woeme on Banking, 1, cited p.4S:74 It is in 
conflict with the whole current of legislative practice and 
judicial ruling in Pennsylvania, and the uniform practice 
of banks. It is a misconception of the true character of 
‘‘ bank notes,” and a misapplication of the rule of corporate 
powers. 

But such as it is, is it conclusively binding upon this 
court ? 

In Oates v. National Bank, 100 U. 8. R., 239, it is ruled 
‘the courts of the United States are not bound by the de- 
cisions of State courts upon questions of general commer- 
cial law.” 

This is a commercial question in its broadest sense. 
There is not a citizen of any State whose business may not 
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require banking facilities in Pennsylvania, and they have 
the right to ask the interpretation of the act of Congress 
from this court. The question is not what a “bank of 
issue” may or may not be in the several States, but what 
did Congress mean by these words. The rights of citizens 
of other States might easily be involved, and the question 
is to be decided in view of its relations to the whole bank- 
ing system which it was the purpose of the Government to 
establish. It would seem to be unwise as unnecessary for 
this court to turn over its interpretation to the diverse and 
possibly hostile decision of numerous and independent 
tribunals, which could largely nullify its operation by de- 
fending unfriendly State legislation and sustaining the 
ruinous competition of State banks, against which Congress 
intended to guard. 

This court is so familiar with their general rule upon 
this subject that it is not deemed important to cite cases 
upon it. 

Wm. H. Armstrone, 
Of Counsel for Plaintiff, 


With whom is H. W, Warson. 
Le Ruz Munson. 
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Supreme Court of the United States. 


OCTOBER TERM, 1886, 
No. 61. 


WILLIAMSPORT NATIONAL BANK, Plaintiff in Error; 
Defendant Below, 


. 8. 


DANIEL B. KNAPP and WILLIAM F. THOMPSON; 
under the firm namé of Knape & Tuompson, for the use 
of Joun A. Otro and Jonn R: Hazever, as Assignees 
in trust for the benefit of creditors of said firm of KNappP 
& Tuompson, Defendants in Error, Plaintiffs Below. 


In Ervor to the Circuit Court of the United States for the 
Western District of Pennsylvania. 


ADDITIONAL BRIEF FOR PLAINTIFF IN 
ERROR. 


In addition to the argument of our colleague, Mr. William 
H. Armstrong, we respectfully submit the following points: 

Before entering upon the main questions in the case we 
desire to refer to the jurisdiction of this court, in anticipation 
of the argument for the defendants in error. 

The judgment entered in the Circuit Court is for a sum 
less than five thousand dollars; the case being brought here 
upon a Certificate of Division of Opinion between the Circuit 
and District Judges, before whom the case was tried. This 
certificate of division (Transcript of Record, page 119), was 
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carefully drawn and with an intention to follow the practice 
and decisions of this court. 


The latest ruling on the subject is in Waterville vs. Van 
Slyke, 116 U.S. R., 699. 

In that case, pages 702 and 703, the certificate of division 
asked this court to determine certain facts, such as “ Did the 
defendant issue the said bonds sued on?” This court, in dis- 
missing the case, said : 

“ As to the character of the certificate on which this court 
will act, the statute of 1872, and the Revised Statutes, have 
made no change, and the decisions of this court are full on 
that subject. The substance of these decisions, as applicable 
to the case before us, is, that each question so certified must 
contain a distinct proposition of law which this court can 
answer negatively or affirmatively, and that the whole case 
cannot be presented by a recital of the evidence and interroga- 
tories, so framed as to require this court to decide the whole 
case on mixed propositions of law and fact. In short, while 
such a statement of facts must accompany the certificate as to 
show that the question of law is applicable to the case, the 
point on which the judges differed must be a distinct question 
of law clearly stated.” 


The concluding paragraph is a succinct statement of the 
requirements of the certificate ; we submit that we are clearly 
within that ruling. The facts sufficient to show that the 
questions of law are applicable are stated, and thereupon the 
learned judges certify a difference of opinion on the points of 
law, which may be briefly stated as follows: 


First. Could the defendant lawfully receive a rate of 
interest or discount made for the plaintiffs equal to nine per 
centum per annum? 


Second. Did the laws of Pennsylvania limit a rate of 
interest or discount for banks of issue under state laws 
equal to or exceeding that received by the defendant, and 
was the defendant, under the evidence and the acts of Con- 
gress, allowed to receive from the plaintiffs interest at the 
rate of nine per centum per annum ? 
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Third. Is the decision of the Supreme Court of Pennsyl- 
vania, that there are no banks of issue in that State authorized 
to receive a greater rate than six per centum, binding and 
conclusive upon the courts of the United States, in construing 
in Pennsylvania the currency acts, and especially sections 
5,197 and 5,198 of the Revised Statutes ? 


Fourth. Upon the whole evidence, was the plaintiff en- 
titled to recover ? 

These questions so raised are, we respectfully submit, 
within the ruling in Waterville vs. Van Slyke, that “The 
points on which the judges differed must be distinct questions 
of law, clearly stated.” 

The Specifications of Error (Mr. Armstrong’s Brief, pages 
9 and 10), cover the same ground. The First, Second and 
Fourth points and specifications of error can properly be dis- 
cussed together. 


I., I1., 1V. These questions have been fully and ably 
argued in the brief of our colleague; we submit a few points 
in addition. 

We print herewith (Appendix, pages 1-9), the acts of 
Assembly incorporating the banks of Pennsylvania, in all 
twenty-three, whose powers contained the right “to take, 
receive, reserve and charge on loans or discounts upon notes, 
bills of exchange, and other evidences of debt, a rate of 
interest or discount equal to or exceeding that charged hy 
the defendant in this case.” These are the charters offered 
in evidence hy the defendant helow (Transcript of Record, 
pages 109 and 110), and referred to in the brief of Mr. Arm- 
strong (pages 2, 3, 4, 25, 26, 27, 28, 29 and 30). 

We also print in full the charters of the Bank of North 
America and the Farmers and Mechanics Bank of Philadel- 
phia (Appendix, pages 10-20). These two charters in no 
part contain any power to issue notes of circulation, although 
such powers were exercised by those banks until they became 
national banks, as was shown by the evidence of their cashiers, 


4 


John H. Watt and Henry C. Stroup (Transcript of Record, 
pages 103, 104, 105 and 106). 


The gist of the argument of our learned colleague is that, 
unless prohibited by its charter, a bank has the inherent and 
implied power to issue notes of circulation, and therefore the 
banks of Pennsylvania, whose charters have been offered in 
evidence, were, and still are “banks of issue.” His argu- 
ment, we respectfully submit, is impregnable and is well sup- 
ported on principle and by the authorities cited; on that 
position we do not propose to enlarge, except to cite Mor- 
awetz on Private Corporations, Vol. I., Sec. 282: 

“The business of banking has been carried on for many 
yearsaccording tocertain well understood customs; the general 
nature of these customs will be judicially noted by the courts. 
When an association is incorporated for the purpose of doing 
a banking business, it is implied that it may carry on business 
in the customary manner, unless restrained by its charter or 
a general statute.” 

In support of this doctrine the learned writer cites Bank 
of Australasia vs. Breillat, 6 Moore, P. C., 173, per Lord 
Campbell, C. J.; Pattison vs. Syracuse National Bank, 80 
N. Y., 82. 


Another of Mr. Armstrong's positions is that all the legis- - 


lation in Pennsylvania on the subject of currency is in strong 
support of this inherent and implied power, in that such 
acts are but in restraint or protection of the general right, 
which was therein admitted to exist, to issue notes of circu- 
lation ; as says the Supreme Court of Pennsylvania in Com- 
monwealth vs. Commercial Bank, 28 Pa. St. Rep., 450: 

“ The early banks had no express authority to issue notes, 
vet their issues were protected against counterfeiting, and 
this shows that the authority to issue notes was implied. 
They were, therefore, banks of loan, deposit and circulation.” 

In support of this branch of the argument we print the act 
of March 25, 1824, (Appendix, page 21), cited in Mr. Arm- 
strong’s brief, pages 19, 20 and 23, and in evidence (Transcript 
of Record, page 111). By that act it is provided that all the 
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banks shiincies euidnabaiiials being all the banks then doing 
business in Pennsylvania, should be governed by certain rules, 
&c., as part of the fundamental articles of their constitution, 
among which is Article 15, providing that all bills and notes 
which may be issued by any of the said banks, signed by the 
president and cashier, promising the payment of money to 
any person or order, or to bearer, though not under the seal 
of the corporateon, should he binding and obligatory on said 
corporation, and if payable to bearer should be assignable 
by delivery only. What, then, are these “bills and notes” 
but such as we recognize as currency, and can it be doubted 
that such corporations were “banks of issue?” 


Again, in the acts establishing the Lebanon Bank and the 
West Branch Bank at Williamsport, (located in the same 
city with the defendant below), printed herewith, Appendix, 
pages 22, 23, and in evidence (Transcript of Record, page 111,) 
provide that said banks shall not issue notes of less denomi- 
nation than five dollars, thereby, in the plainest terms, ad- 
mitting their power to issue notes of other denominations. 


There is one strong point for the plaintiff in error to which 
we beg to call the attention of the court, not enlarged upon 
by our colleague. We refer to the “ Act Regulating Banks,” 
approved April 16, 1850, Appendix, page 23, in evidence 
(Transcript of Record, page 111). , 


Section 1 of that act is as follows: 


“ That every banking corporation hereafter created by any 
special act of the General Assembly, aud every bank here- 
after rechartered, or the charter of which shall be hereafter ex- 
tended or renewed by any such act of Assembly, shall be 
subject to the provisions of this act.” 


This section, it will be observed, refers to all banks that 
were thereafter incorporated ; hence all of the twenty-three 
hanks whose charters are in evidence (Appendix, pages 1-9), 
and which are authorized to take, receive, reserve and charge 
a rate of interest equal to or excceding that received by the 
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defendant, are included in its terms; this act must, therefore, 
be taken as a part of their charters. 
Section 10 of that act is as follows: 


“The following rules, restrictions, limitations and pro- 


visions shall form and be the fundamental articles of the 
constitution of every bank, which shall be hereafter tncor- 
porated, and of every incorporated bank hereafter rechar- 
tered, or of which the charter shall be hereafter extended or 
renewed. 
% % * * % * * * % 

ArTICLE 14. The bills obligatory and of credit under the 
seal of such corporations which shall be made to any person 
or persons shall be assignable by endorsement thereupon, 
under the hand or hands of such person or persons and of his, 
her or their assignee or assignees, so as absolutely to transfer 
and invest the property and legal title thereof in each and 
every assignee or assignees successively, and to enable such 
assignee or assignees to bring and maintain an action there- 
upon in his, her or their own name or names; and Jills or 
notes which may be issued by order of uny of the said corpora- 
tions, signed by the president and countersigned by the 
cashier thereof, promising the payment of money to any per- 
son or persons, his, her or their order, or to bearer, though 
not under the seal of such — shall be binding and 
obligatory upon the same in like manner, and with like force 
and effect, as upon any private person or persons, if issued 
by him, her or them, in his, her or their private capacity or 
capacities, and shall be assignable and negotiable in like 
manner as if they were so issued by such private person or 
persons—that is to say, those which shall he payable to any 
person or persons, his, her or their order, shall he assiznable 
by endorsement in like manner and with like effect as foreign 
bills of exchange now are, and those which are payable to 
hearer shall be negotiable and assignable by delivery only.” 

Thus it appears by the fundamental charters of these 
twenty-three banks, that they were banks of issue, for their 
charters provided for their liability upon bills and notes not 
under seal and payable to bearer which should be negotiable 
and assignable by delivery only. Could there be language 
any stronger to describe currency or to make them any more 


than they were and still are banks of issue ? 
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We also desire to call the attention of the court to the fact 
that many of the charters in evidence contain a provision 
“that it shall be lawful for said bank to transact financial 
business as a natural person.” This is of moment, for the 
rights of a private person to issue notes payable to bearer 
and negotiable by delivery cannot be questioned. 


The act of Congress, under which this action is brought, is 
penal, and must therefore be strictly construed. 


“The remedy given by the statute for the wrong is a 
penal suit. To that the party aggrieved or his legal repre- 
sentative must resort.” Barnett vs. Muncie National Bank. 
98 U.S. R., 555; Stephens vs. Monongahela National Bank, 


- 111 U.S. R., 197. 


We submit, then, that under any construction of the act, 
whether strict or liberal, the plaintiffs below were not entitled 
to recover, for “there were, under the laws of Pennsylvania, 
banks of issue organized under the laws of that state, which 
were authorized to take, receive, reserve and charge on any 
loan or discount, or upon any note, bill of exchange or other 
evidence of debt, interest at a rate equal to or exceeding that 
received by the defendant below.” 


We print also the acts of March 31, 1860, and May 1, 1861, 
“To establish a system of free banking in Pennsylvania and 
to secure the public against loss from insolvent banks,” 
(Appendix, page 24), cited in Mr. Armstrong’s brief, page 33, 
and in evidence (Transcript of Record, page 111). These 
acts did not repeal the act of April 16, 1850 (supra), which 
is still in force, but provided a system for issuing notes, pro- 
tected by a deposit of securities with the Auditor General, a 
system not unlike that provided by the national banking acts. 
The intent of these acts, as expressed in their titles, was to 
secure the public from loss by insolvent banks, thus recogniz- 
ing that currency had heen issued by the state banks, much 
of which had proven worthless, a fact well known in the 
financial history of the State. 
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III. It now remains to discuss the question whether the de- 
cision of the Supreme Court of Pennsylvania, that there are 
no banks of issue in that state authorized to receive a greater 
rate than six per centum, is binding and conclusive upon the 
courts of the United States, in construing in Pennsylvania 
the currency acts, and especially sections 5,197 and 5,198 of 
the Revised Statutes. 

On three grounds, we respectfully submit this question 
should be answered in the negative : 


1. Because the question before the court is the construc- 
tion of an act of Congress. The action was brought to re- 
cover the penalty provided in sections 5,197 and 5,198 for 
receiving usurious interest. It is, therefore, a construction 
of what Congress intended by the term banks of issue, upon 
which construction, as has been held by a long line of de- 
cisions, the Federal courts will not follow local or state ad- 
judications. 


In Greene vs. The Lessee of Neal. 6 Peters, 298, it was 
held : 


~ “On all questions arising under the constitution and laws 
of the Union, this court may exercise a revising power, and 
its decisions are final and obligatory on all other judicial tri- 
bunals, State as well as Federal. A state tribunal has a right 
to examine any such questions and to determine them, but its 
decision must conform to that of the Supreme Court or the 
corrective power may be exercised.” 


In Elmendorf vs. Taylor, 10 Wheaton, 60, Chief Justice 
Marshall said : 


“ The construction given by this court to the constitution 
and laws of the United States is received by all as the true 
construction, and on the same principle the construction 
given by the courts of the several states, to the legislative 
acts of those states, 13s received as true unless they come in 
conflict with the constitution, laws or treaties of the United 
States.” 


In South Ottawa vs. Perkins, 94 U.S. R., 267, it is said: 
“This court has always held that. the laws of the states 
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are to receive their authoritive construction from the state 
courts, except where the Federal constitution and laws are 
concerned.’ 


Again, in Walker vs. Harbor Commissioners, 84 U.S. R., 
650: es : | 
“In the construction of the statutes of a state, and especi- 
ally those affecting titles to real property, where no F'ederal. 
testion arises, this court follows the adjudications of the 
ighest courts of the state.” | 
These decisions cover the case in hand; it is not what the 
state courts may or may not consider banks of issue, but 
what Congress meant by those terms; the construction of 
local statutes may be for the state courts, but whether the 
acts incorporating certain banks are suchas made them banks 
of issue within the meaning of the act of Congress is a ques- 
tion that cannot be decided for this court by the state tri- 
bunals. | & 


2. The questions involved in this case are matters of 
general commercial law, and upon those subjects the Federal 
courts are not bound by state decisions. We contend that 
the right to issue notes of circulation is among the inherent 
and implied powers of every bank, unless ‘prohibited by its 
charter. This is a commercial question in its broadest senve, 
and upon it, we respectfully submit, the United States courte 
may adopt their own rulings. It is therefore a question of 
general commercial law as to whether the banks, whose char- 
ters have been offered in evidence were, under their implied 
and inherent, as well as expressed powers, hanks of iseue. 
In support of this position we cite Swift vs. Tyson, 16 
Peters, 1; Oates vs. National Bank, 100 U.S. R., 239; 
Railroad Company vs. National Bank, 102 U. S. R., 14. 
These cases, and the principles therein enunciated, are 
so well known to this court that it is unnecessary to further 
enlarge on this question. 


3. Our concluding argement, that the state decisions are 
not binding upon the Federal courts, is that they were sub- 
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sequent to the contract between the plaintiffs and the de- 


fendant, at which time the decisions of the Supreme Court of 
Pennsylvania were to a contrary effect. Collins vs. Smith, 
6 Wharton, 294, (1840); Hazleton Coal Company vs. Megar- 


gel, 4 Barr, 324, (1846); Commonwealth vs. Commercial _ 


Bank, 28 Pa. St. Rep., 400, (1857), [all cited by Mr. Arm- 
strong], hold that there were banks of issue in Pennsylvania, 
in that the right to issue notes of circulation was among 
their inherent and implied powers. In the latter case the 
court said : 

“It is worthy of notice that the law does not expressly 
define what are the general powers, or what is the general 
business of banks. These are left to be ascertained accord- 
ing to the customs of the country, except so far as they are 
expressly limited: — 3 

“ They and their branches are sometimes called banks and 
offices of discount and deposit, and thus their business of 
lending money or receiving deposits is distinctly recognized. 
The early banks had no express authority to issue notes, yet 
their issues were protected against counterfeiting, and thie 
shows that the authority to issue notes was implied. They 
were, therefore, banks of loan, deposit and circulation.” 

The discounts made by the defendant for the plaintiffs, 
forming the cause of action, were between April 26, 1876 
and September 1877. (See Narr. and statement of plain- 
tiffs’ claim, Transcript of Record, pages 5-91). The sum- 
mons issued April 17, 1878, (Id..3 and 4). : . 


The decisions of the Supreme Court of Pennsylvania to the 
effect that there were no banks of issue, &c., relied on by the 
plaintifis below, were First National Bank of Clarion vs. 
Gruber, 87 Pa. St. Rep., 468 (decided January 6, 1879); Same 
ve, Same, 91 Pa. St. Rep., 377 (October 27, 1879); Lebanon 
National Bank vs. Karmany, 98 Pa. St. Rep., 65 (June 
20, 1881). 


This court, in Douglas vs. Pike County, 101 U. S. R., 677, 
said, per Mr. Chief Justice Waite: 3 


“As a rule, we treat the construction which the highest 
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court of a state has given a statute of the state as part of the 
statute, and govern ourselves accordingly; but. where different 
constructions have been given to the same statute at different 
times we have never felt ourselves bound to follow the latest 
decisions, #f thereby contract rights which have accrued 
under earlter rulings will be tnjuriously affected.” 

To the same effect are State of Louisiana vs. Pilsbury, 105 
U.S. B., 278, and Weightman vs, Clark, 102 U. S. R., 256. 


These cases cover the precise point, and we respectfully 
submit that the decisions of the state courts, subsequent to 
the contract of the parties, can have no retroactive effect. 


In conclusion, we quote the language used by this court iu 
Pease vs. Peck, 18 Howard, 595: 


“When the decisions of the state court are not«consistent 
we do not feel bound to follow the last, if it is contrary to 
our own convictions—and much more is this the case where, 
after a long course of consistent decisions, some new light 
suddenly springs up, or an excited public opinion has elicited 
new doctrines subversive of former safe precedent. Cases 
may exist also when a cause is got up in a state court for the 
very purpose of anticipating our decision of a question known 
to be pending in this court. Nor do we feel bound in any 
case in which a point is first raised in the courts of the United 
States, and has been decided in a circuit court, to reverse that 
decision contrary to our own convictions in order to conform 
to a state decision made in the meantime. Such decisions 
have not the character of established precedent declarative 
of the settled law of a state.” 


C. LA RUE MUNSON, 
HENRY W. WATSON, 
Of Counsel for Plaintiff in Error. 
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APPENDIX. 


AN ACT 


To incorporate the Franklin Bank of the city of Philadel- 
phia, approved April 1, 1870. P. L., page 736. 
SEcTION 4. The said bank shall have power and may 
borrow or lend money for such periods as said bank may 
think proper, may discount any bill of exchange, foreign or 
domestic, promissory note or other negotiable paper, and the 
interest may be received in advance, at such rates as may be 
agreed upon by the parties. | 
SecTION 6. The said bank may receive money to kcep for 
its depositors, either with or without interest payable there- 
on, and may buy or sell bullion, buy, sell, draw or negotiate 
bills.of exchange, bills of lading, stocks and bonds of all 
companies, states and of the United States, or other good and 
sufficient securities, at such rates of interest as may be agreed 
upon by said bank and the borrowers. 


AN ACT 
To incorporate the Manayunk Bank, located in the city of 
Philadelphia, approved June 14,1871. P. L., page 1,358. 
Section 4. (Same as section 4 of Franklin Bank, ante). 
Section 6. (Same as section 6 of Franklin Bank, ante). 


AN ACT 
To incorporate the Southwark Banking Company, of the city 
of Philadelphia, approved June 2. 1871. P. L. (1872), 
page 1,359. 
Section 4. (Same as section 4 of Franklin Bank, ante). 
Section 6. (Same as section 6 of Franklin Bank, ante). 
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AN ACT 
To incorporate the Petroleum Bank, located in Philadelphia, 
approved Nov. 20, 1871. P. L. (1872), page 1,381. 

Section 4. (Same as section 4 of Franklin Bank, ante 
page 1). 

Section 6. (Same as section 6 of Franklin Bank, ante 
page 1). 

AN ACT 
To incorporate the United States Banking Company, located 

at Philadelphia, approved June 2, 1871. P. L. (1873), 

page 987. 

SecTION 4. (Same as section 4 of Franklin Bank, ante 
page 1). 

SEcTION 6. (Same as section 6 of Franklin Bank, ante 
page 1). 

AN ACT 
To incorporate the Germania Bank, approved June 2, 
1871. P. L. (1874), page 325. 

Section 4. (Same as section 4 of Franklin Bank, ante 
page 1). 

Section 6. (Same as section 6 of Franklin Bank, ante 
page 1). 

AN ACT 
To incorporate the Somerset County Bank, approved March 
26, 1872. P. L. (1873), page 1,040. 

Section 4. The said bank shall and may have power 
and may borrow or lend money for such periods as the said 
bank may think proper, may discount any bill of exchange, 
foreign or domestic, promissory note or other negotiable 
paper, or other written evidences of debt. 

SECTION 6. The said bank may receive money to keep 
for its depositors, either with or without interest pavable 
thereon, and may buy or sell bullion, buy, sell, draw or ne- 
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gotiate bills of exchange, bills of lading, stocks and bonds 

of all companies, states and of the United States, or other 
| sufficient securities, at such rates of interest as may be agreed 
| upon by said bank and the borrowers. 


| AN ACT 


To incorporate the Butchers’ and Drovers’ Bank, to be 
located in Philadelphia, approved April 27, 1870.  P. L. 
(1871), page 1,537. 


Section 4. The said bark shall have power and may 
borrow or lend money for such periods as said bank may 
think proper, may discount any bill of exchange, foreign 
or domestic, promissory note or otber negotiable paper, and 
the interest may be received in advance. 


Section 6. The said bank may receive money to keep 
for its depositors, either with or without interest payable 
thereon, and may buy or sell bullion, buy, sell, draw or ne- 
gotiate bills of exchange, bills of lading, stocks and bonds 
ie 7 of all companies, states and of the United States, or other 
good and sufficient securities, at such rates of interest as may 
be agreed upon by said bank and the borrowers. 


AN ACT 


To incorporate the Watsontown Bank, to be located at Wat- 
sontown, in the county of Northumberland, approved March 
27, 1872. P. L. (1873), page 1,042. 


Section 4. The said bank shall have power and may 
horrow or lend money for such periods as the said bank may 
think proper, may discount any bill of exchange, foreign or 
domestic, promissory note or other negotiable paper, and the 
“ legal rate of interest may be received in advance. 


Section 5. The said bank may receive money to keep for 
its depositors, either with or without interest payable thereon, 
and may buy or sell bullion, buy, sell, draw or negotiate bills 
of exchange, bills of lading, stocks and bonds of all compa- 
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nies, states and of the United States, or other good and 
sufficient securities, at such rates of interest as may be agreed 
upon by said bank and the borrowers. 


Section 6. That it shall be lawful for said bank to trans- 
act financial business as a natural person. 


AN ACT 
To incorporate the Lycoming County Savings Bank, approved 
March 14, 1872. P. L. (1873), page 1,016. 


SECTION 6. The said bank may receive money to keep for 
its depositors, either with or without interest payable thereon, 
and may buy or sell bullion, buy sell, draw or negotiate bills 
of exchange, bills of lading, stocks and bonds of all compa- 
nies, states and of the United States, or other good and 
sufficient securities, at such rates of interest as may be agreed 
upon. 


AN ACT 


To incorporate the Iron and Glass Dollar Savings Bank, of 
Birmingham, approved March 1, 1872. P. L., page 191. 


SecTION 4. The said bank shall have power and may 
borrow or lend money for such periods as the said bank may 
think proper, may discount any bill of exchange, foreign or 
domestic, promissory note or other negotiable paper, and the 
interest may be received in advance. 


SECTION 6. The said bank may receive money to keep for 
its depositors, either with or without interest payable thereon, 
and may buy or sell bullion, buy, sell, draw or negotiate bills 
of exchange, bills of lading, stocks and bonds of all compa- 
nies, states and of the United States, or other good and 
sufficient securities, at such rates of interest as may be agreed 
upon by said bank and the borrowers. 
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AN ACT 


To incorporate the Market Bank, to be located in the city of 
Philadelphia, approved April 27, 1870. P. L. (1871), 
page 1,534. 


SECTION 4. (Same as section 4 of Iron and Glass Dollar 


Savings Bank, ante page 4). | 
SECTION 6. (Same as section 6 of Iron and Glass Dollar 
Savings Bank, ante page 4). 


AN. ACT 
To incorporate the Harmony Savings Bank, of the village of 

Harmony, in Butler County, approved April 24, 1867. 

P..L., page 1,310. 

SecTION 2. That the purpose of this act'is to organize an 
incorporated bank, to receive moncy on deposit and to lend 
money, at such rate or rates of interest as may he agreed 
upon for the use thereof: Provided, Such interest shall not 
excced ten per cent. per annum. 


AN ACT 


To incorporate the Germania Savings Bank. of Pittsburg, 
approved April 8, 1870. P. L., page 1,049. 

Section 3. That the business of said corporation shall be 
to receive on deposit, from time to time, such sums of money, 
not less than three dollars for the first deposit, and not less 
than one dollar for all subsequent deposits. as may be offered, 
and to invest the same in the stocks of this commonwealth, or 
of the United States, or any stocks or bonds of any state 
authorized to he issued by any act of the Legislature of this 
commonwealth, or any stocks and any bonds and mortgages, 
and also may buy and sell bonds and mortgages and promis- 
sory notes not having more than six months to run. with such 
bonds and endorsements as may be approved by the cor- 
porators, and such real estate as they may deem desirable : 
Provided, however, That no rate of interest or discount ex- 
eceding ten per centum shall be charged in any such purchase 
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of stocks, bonds, et cetera, authorized by the provisions in 


this enactment. 


AN ACT 


To incorporate the People’s Bank, of the city of Phila- 
delphia, approved February 25, 1870. P. L., page 237. 


Section 4. The said bank shall have power and may 
borrow or lend money for such periods as the said bank may 
think proper, may discount any bill of exchange, foreign or 
domestic, promissory note or other negotiable paper, and the 
interest may be received in advance; and shall have the right 
to hold in trust or as collateral security for loans, or advance 
or discount, estate, real, personal or mixed, including the 
notes, bonds, obligations or accounts of the United States, 
states, individuals or corporations, and to purchase, collect 
and adjust the same, and dispose thereof for the benefit of 
the said bank, or for the payment of the debts as security for 
which the same may be held in any market in the world, 
without proceedings in law or equity, and for such prices and 
such terms as may be agreed upon by the said corporation 
and the parties contracting therewith. 

SECTION 6. The said bank may receive money to keep 
for its depositors, either with or without interest thereon, and 
may buy or sell bullion, buy, sell, draw or negotiate bills of 
exchange, bills of lading, stocks and bonds of all companies, 
states and of the United States, or other good and sufficient 
securities, at such rates of interest as may be agreed upon by 
said bank and the borrowers. 


SecTION 7. That it shall be lawful for said bank to trans- 
act financial business as a natural person. 


AN ACT 


To incorporate the Bank of America, to he located in 
Philadelphia, approved April 27, 1870. P. L. (1871), 
page 1,532. : 

SECTION 4. (Same as section 4 of People’s Bank, ante 

page 6). 
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SEcTION 6. (Same as rection 6 of People’s Bank, ante 
page 6). 

SECTION 7. (Same as section 7 of People’s Bank, ante 
page 6). 


AN ACT 


To incorporate the Twenty-second Ward Bank of Ger- 


mantown, to be located in the Twenty-second Ward of 

the city of Philadelphia, approved May 17, 1871. P. L.. 

page 886. 

Section 4. (Same as section 4 of People’s Bank, ante 
page 6). 

SEcTION 6. (Same as section 6 of People’s Bank, ante 
page 6). : 

SecTION 7. (Same as section 7 of People’s Bank, ante 
page 6). 


AN ACT 
To incorporate the Iron Bank. approved May 19, 1871. 
P. L., page 955. 

Section 4. (Same as section 4 of People’s Bank, ante 
page 6). 

Section 6. (Same as section 6 of People’s Bank, ante 
page 6). 

SECTION 7. (Same as section 7 cf People’s Bank, ante 
page 6). 


AN ACT 


To incorporate the State National Bank, approved June 
2, 1871. P. L. (1872), page 1,357. 


Section 4. The said bank shall have power and may © 


borrow or lend money for such periods as the said bank inay 
think proper, may discount any bill of exchange, forcign or 
domestic, promissory note or other negotiable paper, and the 
interest may be received in advance; and shall have the right 
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to hold in trust or as collateral security for loans, or advance 
or discount, estate, real, personal or mixed, including the 
notes, bonds, obligations or accounts of the United States, 
states, individuals or corporations, and to purchase, collect 
and adjust the same and dispose thercof for the benefit of the 
said bank, or for the payment of the debts as security for 
which the same may he held, in any market in the world, 
without proceedings in law or equity, at legal rates of in- 
terest. 

Section 6. The said bank may receive money to keep 
for its depositors, either with or without interest thereon, 
and may buy or sell bullion, buy, sell, draw or negotiate bills 
of exchange, bills of lading; stocks and bonds of all com- 
panies, states and of the United States, or other good and 
sufficient securities, at such rates of interest as may be agreed 
upon by said bank and the borrowers. 


Section 7. That it shall be lawful for said bank to trans- 
act financial business as a natural person. 


AN ACT 


To incorporate the City Bank of Scranton, approved March 
20,1871. P. L., page 432. 


Section 4. The said bank shall have power and may 
borrow or lend money for such periods as the said bank may 
think proper, may discount any bill of exchange, foreign or 
domestic, promissory note or other negotiable paper, and the 
interest may be received in advance; and shall have the 
right to hold in trust or as collateral security for loans, or 
advance or discount, estate, real, personal or mixed, including 
the notes, bonds, obligations or accounts of the United States, 
states, individuals or corporations, and to purchase, collect 
and adjust the same, and dispose thereof for the benefit of the 
said bank, or for the payment of the debts as security for 
which the same may be heldy in any market in the world, 
without proceedings in law or equity, and for such price and 
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such terms as may be agreed upon by the said corporation 
and the parties contracting therewith. 

‘Section 5. Thesaid bank may receive money to keep for 
its depositors, either with or without interest thereon, and 
may buy and sell bullion, buy, sell, draw or negotiate bills 
of exchange, bills of lading, stocks and bonds of all compa- 
nies, states and of the United States, or other good and 
sufficient securities. 

SecTion 7. That it shall be lawful for said bank to trans- 
act financial business as a natural person. 


AN ACT 


To incorporate the State Bank of Delaware County, approved 
May 19, 1871. P. L. (1873), page 966. * 
Section 1. * * * Shall have, possess, exercise and en- 


| joy the same powers, privileges and immunities, and be subject 


to the same liabilities and restrictions as are conferred, given 
and imposed by act of General Assembly of this common- 
wealth, approved February 25, 1870, entitled “An act to in- 
corporate the People’s Bank, of the city of Philadelphia.” 


AN ACT 


To incorporate the Quaker City Bank, approved May 13, 1871. 
P. L., page 1,058. 


SECTION 4. (Same as section 4 of People’s Bank, ante 


page 6). 
Section 6. (Same as section 6 of People’s Bank, ante 


page 6). 
SecTION 7. (Same as section 7 of People’s Bank, ante 
page 6). 
AN ACT 
To incorporate the West End Bank, to be located at Phila- 
delphia, approved November 20, 1871. P. L. (1872), 


page 1,383. 
Section 4. (Same as section 4 of People’s Bank, ante 


page 6). 
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Section 6. (Same as section 6 of People’s Bank, ante 


page 6). 
Section 7. (Same as section 7 of People’s Bank, ante 


page 6). 
AN ACT 


To revive the incorporation of the Subscribers to the Bank 
of North America, passed March 17, 1787. 2 Smith’s 
Laws, page 399. 

Section 1. Whereas, by an act of General Assembly of 
this commonwealth, passed the Ist day of April, 1782, en- 
titled “ An act to incorporate the Subscribers to the Bank of 
North America,” it was enacted that those who then were, 
and those who should become subscribers to the said bank, 
should be forever thereafter a corporation and body politic, 
to all intents and purposes, by the name and style of ‘‘ The 
President, Directors and Company of the Bank of North 
America,” with certain powers, rights and privileges therein 
particularly expressed and granted; and whereas, by a cer- 
tain other act of General Assembly, passed the 13th day of 
September, 1785, it was enacted that every matter, clause 
and thing in the said recited act contained should be re- 
pealed and made utterly void and of no effect; and whereas, 
a bank, under proper regulations, may be rendcred useful to 
the commerce and agriculture of the state, and it is just and 
proper that the subscribers and stockholders of the said Bank 
of North America should have a charter of incorporation, 
under such limitations and restrictions as not to become an 
object of jealousy or apprehension to the good people of the 
state. 

SECTION 2. Be it therefore enacted, &c., That all those 
persons who now are subscribers or vested with shares as 
stockholders in the said Bank of North America, and all 
those who shall hereafter become subscribers or stockholders 
in the said bank, shall be for the term of fourtecn years, 
from and after the passing of this act, a corporation and body 


II 


politic, to all intents and purposes, by the name and style of 
“The President, Directors and Company of the Bank of 
North Amcrica.” | 

Section 3. And be it further enacted, &c., That the 
said corporation is hereby declared and made able and capa- 
ble, in law, to have, hold, purchase, receive, possess, enjoy 
and retain lands, rents, tenements, money, goods, chattels 
and effects of what kind, nature or quality whatsoever, to the 
amount of two millions of dollars, and no more; and also to 
sell, grant, demise, alien, or dispose of the same lands, rents, 
tenements, hereditaments, money, goods, chattels and effects. 


Section 4. Provided nevertheless, That such lands and 
tenements, which the said corporation are hereby enabled to 
purchase and hold, shall only extend to such lot and lots of 
ground and convenient buildings arfd improvements thereon 
erected, or to he erected, which they may find necessary and 
proper for carrying on the business of the said bank, and 
shall actually occupy for that purpose, and to such lands and 
tenements which are or may be Jona fide mortgaged to them, 
as securities for their debts. 

SecTion 5. And to the intent that the citizens of the 
state may not be oppressed hy the said corporation hy their 
monopolizing or engrossing any sort of goods, wares or mer- 
chandise, be it further enacted by the authority aforesaid, 
That the said corporation shall not, at any time, during the 
continuance thereof, deal or trade, or permit or suffer any 
person or persons whatsoever, either in trust or for the bencfit 
of the same, to deal or trade with any of the stock, moneys or 
effects of, or any ways belonging to the said corporation. in the 
buying or selling of any goods, wares or merchandise whatso- 
ever; and every person or persons who shall deal or trade, or 
by whose order or directions such dealing or trading shall be 
made, prosecuted or managed, shall forfeit, for every such 
dealing or trading, and every such order or dircctions, treble 
the value of the goods and merchandise so traded for, to 
such person or persons who shall sue for the same, by action 
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of debt, bill,. plaint or information, in any of the courts of 
record within this state, whereon no essoin, protection, or 
wager of law shall be allowed, nor more than one impar- 
lance: Provided, That nothing herein contained shall any- 
wise be construed to hinder the said corporation from dealing 
in bills of exchange or in buying or selling bullion, gold or 
silver, public funds, or in selling any goods, wares or mer- 
chandise whatsoever, which-shall really and bona fide be left 
or deposited with the said corporation for money lent or ad- 
vanced thereon, and which shall not be redeemed at the time 
agreed on, or within three monthg after, or from selling such 
goods as shall or may be the prociuce of lands purchased or 
mortgaged to the said corporation, according to the true in- 
tent and meaning of this act. 


Section 6. And he it further enacted, &., That the said 
corporation be and shall be able and capable in law to sue 
and be sued, plead and be impleaded, answer and be 
answered unto, defend and be defended, in courts of record, 
or any other place whatsvever, and to do and execute all and 
singular other matters and things that to the said corporation 
shall or may appertain to do. 


Section 7. And be it further enacted, &c., That for the 
well governing of the said corporation, and the ordering of 
their affairs, they shall have such officers as they shall here- 
after direct and appoint: Provided, nevertheless, That twelve 
directors, one of whom shall be the president of the said 
corporation, be of the number of their officers. 

SECTION 8. And be it further enacted, &c., That Thomas 
Willing be the present president. and that the said Thomas 
Willing, and John Nixon, Thomas Fitzsimmons, John Max- 
well Nesbitt, Henry Hill, Josiah Hawes, Richard Bache, 
John Ross, Samuel Powel, Andrew Caldwell, Mordecai Lewis, 
and Andrew Tybout, be the present directors of the said 
corporation, and shall continue so until another president 
and other directors shall be chosen, according to the laws 
and regulations of the said corporation. 
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Section 9. And be it further enacted, &c., That the 
president and directors of the said corporation shall be capa- 
ble of exercising such powers for the well governing and 
ordering of the affairs of the said corporation, and of holding 
such occasional meetings for that purpose, as shall be de- 
scribed, fixed and determined by the laws, regulations and 
ordinances of the said corporation. 


Section 10. And be it further enacted, &c., That the 
said corporation may make, ordain, establish and put in 
execution such laws, ordinances and regulations as shall seem 
necessary and convenient for the government of the said 
corporation: Provided, always, That nothing herein before 

contained shall be construed to authorize the said corporation 
to exercise any powers in this state repugnant to the laws or 
constitution thereof. “s | 

SecTION 11. And he it further enacted, &c., That the 


said corporation shall have full power and authority to make, 
have and use a common seal, with such devices and inscrip- 


tion as they shall think proper, and the same to break, alter 
and renew at pleasure. 


Section 12. And be it further enacted, &c., That the 
president and directors of the said corporation shall deposit 
with the president or vice-president in council duplicates of 
all and every the laws, regulations and ordinances which 
shall or may, from time to time, be made, enacted or ordained 
by the said corporation, within ten days after the making, 
enacting or ordaining the said laws, regulations or ordinances 
respectively. 

‘Section 13. And be it further enacted, &c., That if any 
president, director, or any officer or servant of the said presi- 
dent, director or company, being entrusted with any bill or 
note or any bond, deed, money or other effects belonging to 
the said president, directors and company, or having any bill 
or note, or any bond, deed, money or other effects lodged or 

deposited with the said president, directors and company, or 
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other effects, or any part of them, every president, director, 
officer or servant so offending, and being thereof convicted in 
due form of law, in any court of oyer and terminer and 
general jail delivery within the commonwealth, shall he 
deemed guilty of felony, and shall suffer as a felon agreeably 
to the laws for the punishment of grand larceny. 

SecTion 14. And be it further enacted, &c., That this act 
and everything therein contained shall be taken and construed 
most favorably and beneficially for the said corporation. 


AN ACT 


To continue an act entitled “ An act to revive the incorpora- 
tion of the Subscribers to the Bank of North America.” 


Section 1. Be it enacted, &c., That the act entitled “An 
act to revive the incorporation of the Subscribers to the Bank 
of North America,” passed the 17th day of March, 1787, be 
continued in full force and virtne, in all its parts, for the 
term of fourteen years from and after the 17th day of March, 
1801,‘as fully and effectually as if this present period of its 
extension were a part of the act above recited, and from thence 
until the end of the session of the General Assembly of Penn- 
sylvania thence next following. 


Passed 20th March, 1799. 


AN ACT 
To revive and amend the Charter of the Bank of North 


218. 

SEcTION 1. Be it enacted, &c., That all those persons 
who now are subscribers or are vested with shares as stock- 
holders in the Bank of North America, and all those who 
shall hereafter become subscribers to, or stockholders in the 


said bank, shall be and continue for the term of ten years 


with such officer or servant, as an officer or servant of the 
said president, directors and company, shall secrete, embezzle 
or run away with any such bill, note, bond, deed, money or 


America, passed March 28, 1814. 6 Smith’s Laws, nage 
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from the expiration of the present charter of the said bank, 
and thence unto the end of the session of the General As- 
sembly of Pennsylvania next ensuing, a corporation and body 
politic to all intents and purposes as heretofore, by the name 
and style of “The President, Directors and Company of the 
Bank of North America:” Provided, That within three 
months from and after the passing of this act the sum of one 
hundred and twenty thousand dollars be passed to the credit — 
of this commonwealth on the hooks of the said hank, to be 
subject to the drafts of the State Treasurer for such purposes 
as the Legislature shall direct: And provided also, That 
the third section of the act entitled “An act to revive the 
incorporation of the Subscribers to the Bank of North 
America,” passed the seventh day of March, 1787. shall not 
be so construed as to authorize the directors or stockholders 
of the said bank to increase the capital stock of the said 
bank, but the same shall be the sum of one million of dollars 
and no more. 


Section 2. And be it further enacted, &c., That the said 
corporation shall not at any time during the continuance 
thereof, deal or trade, or permit or suffer any person or per- 
sons whatsoever, either in trust or for the benefit of the same, 
to deal or trade with any of the stock, moneys, or effects of, 
or anywise belonging to the said corporation, in the buying 
and selling of any goods, wares or merchandise whatsoever; 
and every person or persons who shall deal or trade, or by 
whose orders or directions such dealing or trading shall be 
made, prosecuted, or managed, shall forfeit for every such 
dealing or trading, and every such order or direction, treble 
the valuc of the goodsand merchandise so traded for, to such 
person or persons as shall sue for the same, for the use of the 
poor of the city and county of Philadelphia: Provided, 
That nothing herein contained shall anywise be construed 
to hinder the said corporation from dealing in bills of ex- 
change and promissory notes, or in buying or selling bullion, 
gold and silver, or public funds, or in selling any goods, 
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wares and merchandise whatsoever, which shall really and 
bona fide be left or deposited with the said corporation for 
money lent or advanced thereon, or from selling such goods 
as shall or may be the produce of lands purchased by or 
mortgaged to the said corporation, according to the true in- 
tent and meaning of this act. 

Section 3. And be it further enacted, &c., That the 
stock of said bank shall not be assignable or transferable to 
any person or persons except a citizen or citizens of the 
United States, or persons having declared their intention to 
become the same, nor shall any stock of the said bank be 
held by any person or persons except a citizen or citizens of 
the United States or persons having declared their intentions 
to become the same after the first day of May, 1816; and 
any stock of the said bank that shall after that period be 
held directly or indirectly by any person or persons not a 
citizen or citizens of the United States, or not a person or 
persons who may have declared his or their intention to -be- 
come the same, be and is hereby declared to be forfeited to 
the use of the poor of the city and county of Philadelphia, 
for whose use the same may be transferred, or the dividends 
thereof received by the proper guardians and overseers: 
Provided, That the provisions of this section shall not be 
considered to extend to the shares of stock which are now 
bona fide held by Dutch citizens or subjects, resident in Hol- 
land. 

SecTION 4. And be it further enacted, &c., That if ‘it 
shall hereafter appear that the charter and privileges by 
this act granted are irjurious to the citizens of this common- 
wealth, the Legislature shall have full power to revoke and 
annul them, or any of them, at any time they may think 
proper: Provided, That if the charter hereby granted shall 
be revoked, the Governor shall draw his warrant upon the 
State Treasurer in favor of the president of the said bank 
for a proportionate part of the sum to be paid for the said 
charter, according to the unexpired term. 
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AN ACT 


To recharter the Farmers and Mechanics Bank of Philadel- 
phia, approved April 18, 1843. P. L., 1843, page 309. 


Section 1. Be it enacted, &c., That the charter of the 
Farmers and Mechanics Bank of Philadelphia shall be and 
the same is hereby continued and extended for the term of 
five years from the expiration of the present. charter, subject 
to the provisions imposed by this act, and to all the provisions 
now imposed upon the said bank by existing laws of the com- 
monwealth; and also subject to such further provisions as the 
Legislature inay hereafter think proper to enact for the regn- 
lation of banking institutions. 


Section 2. The total liabilities of the said bank, exclusive 
of deposits, shall not at any time exceed double the amount 
of its capital stock paid in: nor shall the debts of every kind 
due and to become due to the said bank, except debts due 
from the government of the United States and the state of 
Pennsylvania, ever amount to more than three times its 
capital stock paid in; and the said bank shall not loan or dis- 
count any when its circulation shall be for thirty consecutive 
days equal to three times the amount of specie or specie 
funds in its possession helonging to said hank. 


Section 3. In addition to the returns which the said hank 
is now required hy law to make, when notified so to do by 
the Auditor General, it shall also return, on the oath of the 
cashier, a statement in tabular form, showing—first, the whole 
amount of liabilities; second, the amount of debts due or to 
become due to said hank, except as before excepted ; and if 
upon the return so made it shall appear. that its liabilities or 


- debts due or to become due to it, except as before excepted, 


shall have exceeded, for thirty consecutive days, at any 
quarter of the last year, three times the amount of its capital 
stock paid in, or that its circulation was greater for thirty 
consecutive days than three times the amount of the specie or 
specie funds in its possession, it shall be the duty of the 


18 


Auditor General forthwith to give notice thereof to the Gov- 
ernor, who shall issue a proclamation, which shall be pub- 
lished in one newspaper in Harrisburg and one paper in the 
vicinity of said bank, declaring its charter forfeited; and the 
said bank shall go into liquidation, under the provisions of 
the act of the twelfth day of March, 1842, entitled “ An act 
to provide for the resumption of specie payments by the banks 
of this commonwealth, and for other purposes.” 

Section 4. No stockholder shall vote by proxy, at any of 
the elections of the said bank, for officers, directors or other- 
wise, who resides within thirty miles of the same, except 
females; nor shall anv stockholder he entitled to a vote 
whose stock is hypothecated: Provided, That lhefore this 
act shall take effect, the said bank shall resume and continue 
to pay specie for all its liahilities. in conformity to existing 
laws, under the penalty contained in the third section of 
this act. 

Section 5. That the directors of said bank shall, within 
thirty days after the acceptance of the provisions of this act, 
agree to purchase all the shares of stock held and owned by 
the commonwealth in said bank at fifty dollars per share, 
heing the par value thereof, one-third of the amount to be 
paid in specie, or its equivalent, and the balance in certifi- 
cates of state loan, at par; 4 failure to comply with the fore- 
going part of this section shall work a forfeiture of the charter 
hereby granted. 

Section 6. That the directors of the said bank be and 


they are hereby authorized to reduce the capital from twelve — 


hundred and fifty thousand dollars to the sum of seven han- 
dred and ‘fifty thousand dollars, and that the shares thereof 
he reduced from fifty dollars per share to thirty dollars per 
share: Provided, That the said reduction be approved by a 
majority of the votes present or represented in a meeting of 
the stockholders of said bank, to he called according to the 
provisions of the charter of said bank. 


SECTION 7. That George Ege may institute an action in 


30 08 ie 


aes: 
I sete ‘4 
a 


Menace 


~ 


Pee ee ee AA pest, 


19 


the Court of Common Pleas of Cumberland County against 
the said Farmers and Mechanics Bank, for the purpose of 
trying and determining his claims against said bank, arising 
out of and connected with the sale of his real estate, commonly 
known by the name of Mount Holly Iron Works, upon an 
execution in favor of said hank; the writ of summons for | 
commencing said action shall be directed to and executed by 
the sheriff of Philadelphia County ; and the canse shall be 
put to issue and tried upon its merits, so as to secure a full 
and fair determination of said claims, without objection as to 
the naming of parties or form of action. 


SEcTION 8. That hereafter bank directors of this com- 
monwealth shall be eligible for three years out of any four 
vears; but no person shall be a director at the same time of 
more than one bank; and every person who has been or shall 
hereafter be a director in one or more hanks of this common- 
wealth, for three years out of any four years, shall he ineli- 
gible (except the president, who shall always be eligible.) as 
a director in any bank whatever until the expiration of one 
year thereafter; and it shall be lawful for any stockholder to 
make application to the Court of Common Pleas of the proper 
county for a writ of quo warranto against every person 
violating the provisions of this section, the said writ to be — 
heard and determined according to the provisions of “ An act 
relating to writs of guo warranto and mandamus, passed 
14th June, 1836,” and every person so convicted shall be 
removed from the office of director by a decree of the said 
court, and shall thereafter be ineligible as a director in any 
bank in this commonwealth, and shall be fined in a sum not 
less than five hundred dollars, nor more than two thousand 
dollars. at the discretion of the court, and the vacancy or 
vacancies shall be filled as in the case of death. 

Section 9. That the Legislature hereby reserve the power 
to alter, revoke or annul the charter of the said bank, when- 
ever in their opinion it may be injurious to the citizens of the 
commonwealth, in such manner, however, that no injustice 
shall be done to the corporators thereof. : 
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Section 10. So much of any act or acts of Assembly as 
are hereby altered or supplicd, be and the same are hereby 
repealed. 


A SUPPLEMENT 
- To an act entitled “An act to re-instate the capital and ex- 
tend the charter of the Farmers and Mechanics Bank of 

Philadelphia,” approved the 16th day of March, 1849. P. L. 

(1856), page 537. 

Section 1. Be it enacted, &c., That the said the Farm- 
ers and Mechanics Bank shall have the right to increase 
its capital stock, by adding thereto any sum not exceeding 
seven hundred and fifty thousand dollars, in shares of fifty 
dollars each, and the charter of the said bank is hereby ex- 
tended for the period of eleven years from the expiration of 
its present charter, for which period it shall be subject in all 
other respects to the provisions, restrictions and conditions, 
and with all the rights, privileges, immunities, mentioned 
and contained in the act of the General Assembly of this 
commonwealth, entitled “An act regulating banks,” passed 
the 16th day of April, 1850, and the several supplements 
thereto. 


SECTION 2. That said bank shall, within one year from 
and after the passage of this act, pay into the treasury of 
the commonwealth one per cent. on the amount of increase 
of its capital stock hereby authorized, and on the.expiration 
of its present charter one per cent. on the amount of its 
capital previous to said increase; and the additional capital 
stock hereby authorized shall be divided among such of the 
present stockholders as may elect to take the same, upon 
sixty days’ notice in at least two daily newspapers published 
in the city of Philadelphia, in proportion to their respective 
shares; and if any of said increased stock shall not be taken 
by the said stockholders, the same shall be sold by the said 
bank at public sale, by auction, to the highest bidder, in 
quantities not exceeding five thousand dollars each. (Ap- 
proved April 24, 1856). 
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AN ACT 


To recharter certain banks, passed March 25, 1824. Smith’s 
Laws, vol. 8, page 221. 

Section 3. And be it further enacted, &c., That the fol- 
lowing rules, restrictions, limitations and provisions shall 
form and be the fundamental articles of the constitution of 
the said corporation, to wit: 

ARTICLE 15. The bills obligatory and of credit, nites 
the scal of the said several corporations, which shall be made 
to any person or persons shall be assignable by endorsement 
thercupon under the hand or hands of such person or _per- 
sons, and of his, her or their assignee or assignees, so as ab- 
solutely to transfer and vest the property and legal title 
thereof in each and every assignee or assignees successively, 
and to enable such assignee or assignees to bring and main- 
tain an action thereupon in his, her or their own name or 
names; and bills or notes which may he issued by order of 
any of the said corporations, signed by the president, and 
countersigned hy the cashier thereof, promising the payment 
of money to any person or persons, his, her or their order, 
or to bearer, though not under the seal of such corporation, 
shall be binding and obligatory upon the same, in like man- 
ner and with like force and effect as upon any private person 
or persons, if issued by him, her or them, in his, her or their 
private capacity or capacities, and shall be assignable and 
negotiable in like manner as if they were so issued by such 
private person or persons—that is to ray, those which shall be 
payable to any person or persons, his, her or their order, 
shall be assignable by endorsement, in like manner and with 
the like effect as foreign bills of exchange now are, and those 
which are payable to bearer shall be negotiable and assign- 
_ able by delivery only; and all notes or bills at any time 
discounted by any of the said corporations, or deposited for 
collection and falling due at such bank, shall be and they 
are hereby placed on the same footing as foreign bills of ex- 
change, so that the like benefits shall be had in the payment 
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and the like remedy for the recovery thereof, against the 
drawer and drawers, endorser and endorsers, and their repre- 
sentatives, and with the like effect, except so far as relates 
to damages, any law, custom or usage to the contrary in anywise 
notwithstanding: Provided, That no note shall be issued by 
any of said corporations of a lower denomination than five 
dollars: And provided also, That the Philadelphia Bank, 
and the Bank of the Northern Liberties shall be allowed to 
receive notes of a lower denomination than five dollars, any- 
thing contained in the act entitled ‘An act to extend the 
charter of the Philadelphia Bank,” passed 28th March, 1823, 
or in the act entitled ‘“‘ An act to extend the charter of the 
Bank of the Northern Liberties, in the county of Philadel- 
phia,” passed 3lst March, 1823, to the contrary notwith- 
standing. | 

Section 15. And he it further enacted, &c., That so 
much of the seventh article of the third section of an act 
entitled “An act to extend the charter of the Philadelphia 
Bank,” passed 28th March, 1823, as prohibits the directors 
and officers of the bank from being debtors to the said hank, 
as drawers of notes, bills or other obligations for an amount 
exceeding one-ninth of the capital stock actually paid in, or 
as endorsers or discounters for an aggregate amount exceed- 
ing one-ninth of the capital stock actually paid in, be and 
the same is hereby repealed. 


AN ACT 


To establish a bank in the county of Lebanon, and for other 
purposes, passed April 11, 1827. Smith’s Laws, vol. 9, 
page 349. 

Section 5. And be it further enacted, &c., That no bank 
incorporated by this commonwealth shall issue or re-issue any 
note of a lower denomination than five dollars in virtue of 
any construction that may be given to any act extending the 
charter of such bank, nor shall any bank, from and after the 
first Monday of September next, receive any uotes of banks 
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not authorized by the laws of this state of a lower denomi- 
nation than five dollars. 


AN ACT 


To establish the West Branch Bank at Williamsport, ap- 
proved April 3, 1837. P. L., vol. 24, page 278. 


Section 4. Be it enacted, &c., The thirteenth section 
of the act entitled “An act to recharter certain banks,” 
passed the 25th day of March, 1824, and also the fifth sec- 
tion of the act entitled “An act to establish a bank in the 
county of Lebanon, and for other purposes,” dated April 11, 
1827, and the act dated the first of A pril, 1835, entitled “An 
act relative to banks,” be and they are hereby extended to 
the bank chartered by this act. 


AN ACT 
Regulating Banks, approved April 16,1850. P. L., page 477. 


Section 1. That every banking corporation hereafter 
created by any special act of the General Assembly, and 
every bank hereafter rechartered, or the charter of which 
shall be hereafter extended or renewed by any such act of 
Assembly, shall be subject to the provisions of this act. 

% % *% % *% % % * *% 

Section 10. The following rules, restrictions, limitations 
and provisions shall form and be the fundamental articles of 
the constitution of every bank which shall be hereafter in- 
corporated, and of every incorporated bank hereafter rechar- 
tered, or of which the charter shall be hereafter extended or 


renewed. 
*% % x % * & % & * 


ARTICLE 14. The bills obligatory and of credit under the 
seal of such corporations which shall be made to any person 
or persons shall be assignable by endorsement thereupon, 
under the hand or hands of such person or persons and of his, 
her or their assignee or assignees, so as absolutcly to transfer 


and invest the property and legal title thereof in cach and 
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every assignee or assignees successively, and to cnable such 
assignee or assignees to bring and maintain an action there- 
upon in his, her or their own name or names; and bills or 
notes which may be issued by order of any of the said corpora- 
tions, signed by the president and countersigned by the 
cashier thereof, promising the payment of money to any per- 
son or persons, his, her or their order, or to bearer, though 
not under the seal of such corporation, shall be binding and 
obligatory upon the same in like manner, and with like force 
and effect, as upon any private person or persons, if issued 
by him, her or them, in his, her or their private capacity or 
capacitics, and shall be assignable and negotiable in like 
manner as if they were so issued by such private person or 
persons—that is to say, those which shall be payable to any 
person or persons, his, her or their order, shall be assignable 
hy endorsement in like manner and with like effect as foreign 
bills of exchange now are and those which are payable to 
bearer, shall be negotiable and assignable by delivery only ; 
and all notes or bills at any time discounted by such corpora- 
tion, or deposited for collection, and falling due at such bank, 
shall be and they are hereby placed on the same footing as 
foreign bills of exchange, so that the like benefits shall be had 
in the payment and the like remedv for the recovery thereof 
against the drawer or drawers, endorser or endorsers and 
their representatives, and with the like effect, except so far 
as relates to damages, any law, custom or usage to the con- 
trary in anywise notwithstanding. 


AN ACT 


To establish a system of free banking in Pennsylvania, and ° 


to secure the public against loss ‘from insolvent banks, ap- 

proved March 31, 1860. P. L., page 459, &c. 

Section 5. That it shall be the duty of the Auditor 
General to report annually to the Legislature, within three 
days from the commencement of the scssion,a summary of 
the state and condition of every incorporated bank or bank- 
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ing institution and every private bank from which re- 
ports have been received for the preceding years, at the 
several dates to which such reports refer, with an abstract of 
the whole amount of banking capital returned by them, of 
the whole amount of their debts and liabilities, specifying 
particularly the amount of circulating notes outstanding, 
and the total amount of means and resources, specifying the 
amount of specie held by them at the time of the several re- 
turns, and such other information in relation to said banks 
and associations as in his judgment may be useful. 


Section 7. That the Auditor General of this common- 
wealth shall cause to be engraved and printed, in the best 
manner to guard against counterfeiting, such quantity of cir- 
culating notes, in blank, of different denominations, not less 
than five dollars, each of which are authorized to be issued 
by the banks of this commonwealth incorporated under this 
act, as he may deem necessary, from time to time, to carry 
into effect the provisions of this act; said notes shall be 
countersigned by the Auditor General, or by a clerk appoint- 
ed by him for such purpose, numbered and registered in his 
office, in manner as directed by him, in a book kept for the 
purpose ; and all notes issued by him shall be uniform, and 
they shall have stamped on them, Secured by the deposit of 
public stock. 

Section 8. That the plates, dies and materials to be pro- 
cured by the Auditor General, for the printing and making 
of such bills or notes for circulation, shall remain in his cus- 
tody and under his direction, and the expenses necessarily in- 
curred in exccuting the provisions of this act shall be audit- 
ed by the Auditor General, and paid out of the treasury, on © 
his written order, and for the purpose of reimbursing the 
same, the Auditor General is hercby authorized and required 
to charge against, and receive from, cach bank or banking 
association applying for such notes for circulation, such rate 
per centum thereon as will repay the expenses necessarily in- 
curred, as before directed. 
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Section 9. That the Auditor General, with the approval 
of the Governor, shall devise a seal with a suitable inscrip- 
tion for this branch of his duties, independent of the seal of 
office now used by said officer as Auditor General, a descrip- 
ae tion of which, with a certificate of approval by the Governor, 
| shall be filed in the office of the Secretary of the Common- 
: wealth, with an impression thereof, which shall thereupon be- 
come his seal of office, as set forth in this act, and the same 
may be renewed when necessary; every certificate, assign- 
ment and conveyance, executed by the said Auditor General 
in pursuance of any authority conferred on him by this act, 
and sealed with the aforesaid seal, shall be received in evi- 
dence and may he recorded in the proper recording offices, 
in the same manner and with like effect as a deed regularly 
acknowledged or proved before any officer authorized to take 
proof or acknowledgments of deeds, and all copies of papers 
in the office of said Auditor General, that have any relation 
to any of the banks or banking associations of this state, cer- 
tified by him, and authenticated by the said seal, shall in all 
cases be in evidence, equally and in like manner as the 
original. 

Section 10. That banks established under this act, upon 
legally assigning to and depositing with the Auditor General 
the bonds or evidences of debt of this commonwealth, or of 
the United States, shall be entitled to receive an amount of 
such circulating notes in blank, of the denominations such 
as they may require, numbered, registered, countersigned and 
stamped as is herein provided for, the bonds and stock to be 
taken at five per cent. less than their market value: Provided, 
That the same is not above par, and that the amount to be 
invested under the provisions of this act shall not exceed the 
amount of capital now employed in corporate banking in 
this state more than fifteen millions of dollars, until other- 
wise provided. 
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SUPPLEMENT 


To an act to establish a system of free banking in Pennsy]- 
vania, and to secure the public against loss from insolvent 
banks, approved May 1, 1861. P. L., page 503. 


Section 5. That it shall be the duty of the Auditor 
General to report annually to the Legislature, within three 
days from the commencement of the session, a sunmary of 
the state and condition of every incorporated bank or bank- 
ing institution, and every private bank from which reports 
have been.received for the preceding years, at the several 
dates to which such reports refer, with an abstract of the 
whole amount of banking capital returned by them, of the 
whole amount of their debts and liabilities, specifying: par- 
ticularly the amount of circulating notes outstanding and 
the total amount of means and resources, specifying the 
amount of specie held by them at the time of the several re- 
turns and such other information in relation to said banks 
and associations as in his judgment may be useful. 


SecTION 7. That the Auditor General of this common- 
wealth shall cause to be engraved and printed, in the best 
manner to guard against counterfeiting, such quantity of cir- 
culating notes, in blank, of different denominations, not less | 
than five dollars, each of which are authorized to be issued 
hy the banks of this commonwealth incorporated under this 
act, as he may deem necessary, from time to time, to carry 
into effect the provisions of this act: Provided, said notes 
shall be countersigned by the Auditor General, or by a clerk 
appointed by him for such purpose, numbered and registered 
in his office in manner as directed by him, in a book kept for 
the purpose, and all notes issued by him shall be uniform, 
and they shall have stamped on them, “Secured by the de- 
posit of public stock:” Provided, That this section shall be 
so construed as to require only that the die used by the | 
Auditor General shall be impressed upon all such notes; the 
other devices, vignettes and designs upon said notes may 
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vary as the several banks. incorporated under said acts may 
prefer, subject, however, in all cases to the approval and 
direction of the Auditor General as to the engravings on 
said notes, the colors used in printing the same, and all other 
matters connected therewith. 


Section 8. That the plates, dies and materials to be pro- 
cured by the Auditor General for the printing and making 
of such bills or notes for circulation shall remain in his cus- 
tody and under his direction, and the expenses necessarily 
incurred in executing the provisions of this act shall be audit- 
ed by the Anditor General, and paid out of the treasury on 
his written order; and for the purpose of reimbursing the 
same, the Auditor General is hereby authorized and required 
to charge against, and receive from, each bank or banking 
association applying for such notes for circulation, such rate 
per centum thereon as will repay the expenses necessarily 
incurred as before directed. 


Section 9. That the Auditor General, with the approval 
of the Governor, shall devise a seal with a suitable inscrip- 
tion for this branch of his duties, independent of the seal of 
office now used by said officer as Auditor General, a descrip- 
tion of which, with a certificate of approval by the Governor, 
shall be filed in the office of the Secretary of the Common- 
wealth. with an impression thereof, which shall thereupon 
become the seal of office, as set forth in this act, and the same 
may be renewed when necessary; every certificate, assign- 
ment and conveyance executed hy the said Auditor General 
in pursuance of any authority conferred on him by this act, 
and sealed with the aforesaid seal, shall be reccived in evi- 
dence, and may be recorded in the proper recording offices in 
the same manner and with like effect as a deed regularly 
acknowledged or proved before any officer authorized ‘to take 
proof or acknowledgment of deeds, and all copies of papers 
in the office of said Auditor General that have any relation 
to any of the banks or banking associations of this state, 
certified by him and authenticated by the said sedl, shall in 
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all cases be in evidence equally and in like manner as the 
original. 

SecTION 10. That banks established under this act, upon 
legally assigning to and depositing with the Auditor Gencral 
the bonds or evidence of debt of this commonwealth or of the 
United States, shall be entitled to receive an amount of such 
circulating notes in blank, of the denominations such as they 
may require, numbered, registered, countersigned and stamped 
as is herein provided for, the bonds and stocks to be taken at. 
their market value: Provided, That the amount to be in- 
vested under the provisions of this act shall not exceed the 
amount of capital now employed in corporate banking in this 
state more than fifteen millions of dollars, until otherwise 
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Supreme Court of the United States. 


OCTOBER TERM, 1886, 
No. 61. 


WILLIAMSPORT NATIONAL BANK, Defendant Below 
and Plaintiff in Error, 


V8. 


DANIEL B. KNAPP and WILLIAM F. THOMPSON, 
late trading under the firm name of Knapr & THOMPSON, 
for the use of Joun A. Otto and Joun R. Hazecert, 
Assignees in trust for the benefit of creditors of said firm 
of Knape & Tuompson, Plaintiffs Below and Defendants 
in Error. 


In error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 


COUNTER STATEMENT AND ARGUMENT 
OF DEFENDANTS IN ERROR. 


During the years 1876 and 1877 Daniel B. Knapp and 
William F. Thompson, trading as Knapp & Thompson mer- 
chants, of the city of Williamsport, Pennsylvania, were doing 
their banking business with the Williamsport National Bank, 
an association organized for banking purposes under the act 
of Congress approved the third day of June, A. D. 1864. 
The Williamsport National Bank discounted for said firm of 
Knapp & Thompson from April 26, 1876, to Nov. 1, 1877, 
two hundred and eighteen notes, of various amounts, on 
which said hank charged discount at the rate of nine per 
cent., which interest or discount amounted to the sum of one 
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thousand nine hundred and seventeen dollars and sixteen 
cents. ee 

Knapp & Thompson failed in 1877, and made an assign- 
ment to John A. Otto and John R. Hazelet, in trust, for the 
benefit of all their creditors, in pursuance of the insolvent 
laws of Pennsylvania. 

On April 17, 1878, the assignees commenced an action of 
debt in the Circuit Court of the United States for the Western 
District of Pennsylvania to recover from the Williamsport 
National Bank the penalty prescribed by section 5,198 of the 
Revised Statutes, for taking a greater rate of interest than is 
prescribed by section 5,197 of the Revised Statutes of the 
United States. 

On the trial of the case the evidence ‘established that the 
hank had charged and Knapp & Thompson had paid dis- 
count or interest at the rate of nine per cent. 

The bank endeavored to establish as a defense that there 
were banks of issue chartered by the statutes of Pennsylvania 
which have the right to charge the same rate of interest or 
discount charged by the bank in this case. For this purpose 
the charters of a number of banks were offered in evidence, 
as appears by reference to pages 109, 110 and 111 of the 
Transcript of Record. | 

The verdict of the jury was in favor of the assignees in the 
sum of three thousand eighty-five dollars and thirty-four cents, 
which verdict was subsequently reduced by order of court, 
on motion for a new trial, to the sum of two thousand one 
hundred and fifty dollars and thirty-four cents. 

On the trial of the case certain questions arose, which were 
certified by the District and Circuit judges who tried the case, 
which certificate of division of opinion will be found cn 
page 119 of the Transcript of Record. 

The writ of error taken in this case raises the following 
legal questions, which will be discussed in the argument of 
counsel for the defendants in error in the order named, viz: 


ist. That the Supreme Court has not jurisdiction of this 
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Slates 


3 


case, because the amount in controversy is less than five 
thousand dollars, and the certificate of division of opinion 
is not framed according to the act of Congress of 1872 and 
the Revised Statutes, so as to present a distinct proposition 
of law, which the Supreme Court can answer negatively or 
affirmatively, but presents the whole case for decision with 
all of its propositions of fact and law. 


2d. But if the court has jurisdiction of the case, then we 
contend that there are no banks of issue in Pennsylvania 
chartered by the statutes of the state, or otherwise, that have 
a right to charge interest or discount at the rate of nine per 
cent. (the rate charged by the Williamsport National Bank to 
Knapp & Thompson); that this question has been authorita- 
tively decided by the Supreme Court of Pennsylvania in con- 
struing her own statutes, and what state banks are banks of 
issue is a state question to be decided by the laws and tribu- 
nals of the state, and to be followed by the federal judiciary. 

3d. That none of the banks the charters of which were 
offered- in evidence are banks of issue, permitted to charge 
more than the legal rate of interest prescribed hy the statutes 
of Pennsylvania. 

4th. That if national banking associations, organized in 
pursuance of the provisions of the act of Congress and doing 
business in Pennsylvania, have the same rights as are given 
tu certain savings and deposit banks chartered by special. acts 
of Assembly of the state of Pennsylvania, to wit, to charge 
such a rate of interest or discount as may be agreed upon by 
the bank and the borrower, then there is no rate of interest 
or discount prescribed by the statutes of Pennsylvania, and 
the rate fixed by the act of Congress must control, to wit, 
seven per cent. 


First. It is respectfully submitted that this case must be 
dismissed for want of jurisdiction in this court. 

The questions set forth in the certificate of division in this 
case are four in number, and are as follows: 
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“Ist. Whether under the evidence: the defendant was 
“legally authorized to take, receive, reserve and charge .on 
‘the loans or discounts made for the plaintiffs upon the notes, 
“bills of exchange, and other evidence of debt offered and 
“received in evidence on the part of the plaintiffs, as shown 
“in evidence, to wit, at the rate of nine per centum per 
“annum.” 


“2d. Whether under the laws of the state of Penn- 
“sylvania a rate of interest or discount was limited for banks 
“of issue organized under state laws at a rate equal to or 
“exceeding that charged by the defendant to the plaintiffs, 
‘and whether the defendant was, under the evidence and the 
“acts of Congress, allowed to take, receive, reserve and charge 
“the rate so limited for the discounts made for the plaintiffs, 
“to wit, at the rate of nine per centum per annum.” 


“3d. Whether the decision of the Supreme Court of 
‘ Pennsylvania ‘that there are no banks, nor have there been 
“any such banks in Pennsylvania, authorized to take and 
“receive interest at a greater rate than six per cent.’ is bind- 
‘ing and conclusive upon the judgment of the courts of the 
“United States in determining the construction and effect in 
* Pennsylvania of the acts of Congress, commonly called the 
“Currency Acts, and especially sections 5,197 and 5,198 of 
“the Revised Statutes of the United States.” 


“4th. Whether upon the whole evidence the plaintiff 
‘was entitled to recover.” 


It is submitted that these gwestions so certified do not pre- 
sent a clear and distinct proposition of law, such as this court 
will require to take jurisdiction of the case. 

This court, in Waterville vs. Van Slyke, 116 U. S. Reports, 
page 699, has very pointedly and forcibly sect forth and de- 
scribed the nature and character of the questions that must 
be certified in order to give this court appellate jurisdiction 
of the case. 


In the case above cited the court say: “As to the charac- 
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ter of the certificate on which this court will act, the statute 
of 1872 and the Revised Statutes have made no change, and 
the decisions of this court are full on that subject.” “The 
substance of these decisions, as applicable to the case before 
us, is that each question so certified must contain a distinct 
proposition of law, which this court can answer negatively or 
affirmatively, and that the whole case cannot be presented 
by a recital of the evidence and interrogatories so framed as 
to require this court to decide the whole case on mixed propo- 
sitions of law and fact.” “In short, while such a statement 
of facts must accompany the certificate as to show that the 
question of law is applicable to the case, the point on which 
the judges differed must be a distinct question of law clearly 
stated.” * * * * * “We repeat that this procedure 
is not intended to enable the parties in the Circuit Court to 
bring up the entire case to be retried here.” “It is meant 
to meet a case where two judges sitting, a clear and distinct 
proposition of law, material to the decision of the case arises, 
on which, differing, they may make such a certificate as will 
enable this court to decide that question.” “If in reality 
more than one such question occurs, they may be embraced 
in the certificate, but where it is apparent that the whole case 
is presented to this court for decision, with all its propositions 
of fact and of law, the case will not be entertained.” 

The first question submitted in the certificate in this case is 
whether, under the evidence, the defendant was authorized 
to take and receive interest at the rate of nine per cent. per 
annum. 

The second is whether, under the laws of the state of Penn- 
sylvania, a rate of interest was limited for banks of issue 
organized under state laws at a rate equal to or exceeding 
that charged by the defendant to the plaintiffs, and whether 
the defendant was, under the evidence and the acts of Con- 
_ gress, allowed to take the rate so limited, to wit, nine per 
cent. per annum. 

Both these questions clearly'and in terms embrace ques- 
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tions of fact, which must be determined from the evidence. 
The second is compound in form, containing two separate 
propositions, both of which are mixed questions of law and 
fact. 

Neither of these questions contains a distinct proposition of 
law which the court can answer affirmatively or negatively. 


Even if this court were disposed to retry the whole case 
upon the evidence, it would he impossible to do-so, for the 
reason that but a small portion of the evidence is embraced 
in the record. The greater part of the evidence was oral, 
and of this there isno record. Only that part of the evidence 
is contained in the record which was embraced in offers 
objected to by opposing counsel and certain depositions taken 
prior to the trial. | 


The third question in the certificate of division is wholly 
immaterial to the issue in this case. Assuming for the argu- 
ment that the decision of the Supreme Court of Pennsylvania 
“that there are no banks, nor have there been any such hanks 
in Pennsylvania, authorized to take and receive interest at a 
greater rate than six per cent.” is not binding and conclusive 
upon the judgment of the courts of the United States, as stated 
in said question, it still remains that whether there are such 
hanks in Pennsylvania is a question that must be decided 
aliunde on the law and facts in the case. 


To decide this question in the negative, therefore, amounts 
to nothing unless this court will go into all the facts and 
decide broadly under the laws of Pennsylvania and all the 
evidence in the case, whether the banks the charters of which 
are put in evidence by the plaintiff iv error are banks of 
issue, authorized to take and receive interest at a greater rate 
than six per cent. 


The fourth question attempts, in express terms, to bring the 
whole case and all the evidence before this court for retrial. 
It is believed that the certificate of division in this case 
comes clearly within the ruling in Waterville vs. Van Slyke 
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and the cases therein cited, and, as in that case, it being 
‘apparent that the whole case is presented to this court for 
decision, with all its propositions of fact and of law, the case 
will not be entertained.” 


Second. The question of construing the charters of state 
hanks is a proper subject of adjudication for the state courts, 
and a question relating to such charters having been decided 
by the highest court of the state, such decision will be 
accepted by the United States courts as final and conclusive 
of the question adjudicated. 

Section 5,197 of the Revised Statutes provides that any 
national banking association may take and receive “interest 
at the rate allowed by the laws of the state, territory or dis- 
trict where the bank is located and no more, except that 
where by the laws of any state a different rate is limited for 
banks of issue organized under state laws, the rate so limited 
shall he allowed for associations organized or existing in any 
such state under this title.” 

The most competent and appropriate expounder of state 
laws is presumably the court of last resort of such state. In 
fact a law that has received judicial construction is not a law 
of the state except as it is construed and expounded by the 
courts of the state. 

By the act of Congress of Feb. 18, 1875, the state courts 
are given concurrent jurisdiction with the United States 
courts of suits against national banks for violation of the pro- 
visions of the national banking act. 

If now the federal courts should not respect the opinions 
of the Supreme Court of the state upon the question of the 
rights and obligations of state banks under their charters— 
that is, in the construction of state laws which pertain ex- 
clusively to state institutions, a conflict of opinion would seem 
to be inevitable; and we would have the singular spectacle 
of two judicial bodies, sitting in the same territory, both 
obtaining their jurisdiction over the same subject matter from 
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the same act of Congress, and on the same state of facts 
reaching diametrically opposite conclusions. 


The Supreme Court of Pennsylvania have assumed that 
this question of the powers and duties of state banks under 
their charters is one upon which their decision is final and 
conclusive. 


Says Chief Justice Agnew, in First National Bank of Clarion 
vs. Gruber, 6 Norris, page 471: “But what state banks are 
banks of issue is plainly a state question, to be decided by 
the laws and tribunals of the state, and to be followed by 
the federal judiciary.” 


This court, in a long line of decisions, has held that the 
construction placed upon the laws of the several states by the 
judiciary of the respective states is as authoritative as if it 
constituted part of the statutes themselves, and will in all 
cases be followed and adopted by the federal courts. 


In South Ottowa vs. Perkins, 94 U. S., page 260, the court, 
after discussing this question, say: “As a matter of pro- 
priety and right, the decision of the state courts on the ques- 
tion as to what are the laws of the state is binding upon those 
of the United States.” To the same effect: Elmsdorf vs. 
Taylor, 10 Wheaton, 159; Shelby vs. Grey, 11 Wheaton, 367 ; 
United States vs. Morrison, 4 Peters, 124; Green vs. Neal’s 
Trustee, 6 Peters, 291; Railroad Co. vs. Georgia, 98 U. S.. 
359; Douglass vs. Pike County, 101 U. S., 677; Foote vs. 
Pike County, 101 U. S., 688: Weightman vs. Clark, 103 
U. S., 256; Louisiana vs. Pillsbury, 105 U. S.. 278; Post vs. 
Supervisors, 105 U. S., 667. 


It follows that if the Supreme Court of Pennsylvania has 
decided this question it is res adjudicata in this court as well. 


In Lebanon National Bank vs. Karmany, 2 Out., 65, this 
question arose in a case in all respects identical with the case 
at bar. In that case fourteen of the same bank charters that 
are put in evidence by the plaintiff in error in the case at bar 
were specially pleaded as banks of issue having the right to 
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stipulate for any rate of interest, and upon them it is ex- 


pressly ruled that “it does not appear that the banks named 
are hanks of issue, having the right to charge a rate of interest 
in excess of the legal rate.” It was further ruled by the 
court below that “in law and in fact there is no bank of issue 
in Pennsylvania authorized to charge a rate of interest in 
excess of the legal rate.” Of this the Supreme Court say: 
“This ruling was in accord with the opinion of Agnew, C. J., 
in First National Bank of Clarion vs. Gruber, 6 Norris, 468, 
and with the subsequent decision of this court in the same 
case, 8 W. N. C., 119.” 

In the case above cited, 6 Norris, 468, Judge Agnew, in 
the course of an exhaustive inquiry into the special bank 
charters that were evoked in that case as in this to show that 
by the laws of the state “a different rate is limited for banks 
of issue organized under state laws,’’ says: “I have examined 
all the acts of incorporation from 1824 to 1850, and find all 
are incorporated, by reference to the acts of 1814 and 1824, 
either in express terms or in general terms, which constitute 
these acts the fundamental provisions of their charters. The 
same rule has prevailed as to special acts since 1850. There 
are many special acts, but it is entirely inaccurate to say that 
they were applicable solely to each bank. Qn the contrary, 
all inhere in the same system and are subject to the same 
rate of interest, made a fundamental article in the system.” 
To the same effect is the ruling in the First National Bank 
of Clarion vs. Gruber, 10 Norris, 377. 

In these cases the point palpably decided and settled hy 


the Supreme Court of Pennsylvania is that by the laws of 


Pennsylvania there is no different rate of interest limited for 
hanks of issue organized under state laws from the common 
or legal rate of six per cent. per annum. 

It may be argued that in deciding that a state bank is or 
is not a bank of issue is involved also a construction of sec- 
tion 5,197 of the Revised Statutes. 

This is, however, in no just sense correct. The words 
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‘banks of issue” in the section referred to must mean either 
banks that actually issue circulating notes, or banks that, 
while they do or do not in fact issue such notes, have the 
legal power to do so. 

It is impossible to give these words a broader construction 
or meaning than the one last above given. 

In the opinion by Judge Agnew, in the Bank of Clarion 
vs. Gruber, above referred to, the entire discussion of the 
question is most manifestly based upon the broad definition 
of “ banks of issue” last above given. He discusses the ques- 
tion throughout his entire opinion, and decides it in the light 
of whether the banks in question “have the power to issue 
circulating notes.” 


Third. The discussion of the third proposition involves 
an examination of all the charters offered in evidence by the 
plaintiff in error, to determine whether there are any banks 
of issue in Pennsylvania. 


It was contended in the trial of the case in the court below, 
that the following banks were banks of issue, organized in 
pursuance of the laws of the state of Pennsylvania, with the 
right to charge discount or interest at a rate equal to that 
charged by the plaintiff in error, and their charters were of- 
fered in evidence for that purpose, viz: People’s Bank of 
Pennsylvania, Bank of America, Twenty-second Ward Bank 
of Germantown, Iron Bank of Philadelphia, Iron Bank of 
Pheenixville, State National Bank, City Bank of Scranton, 
State Bank of Delaware County, Quaker City Bank, and 
West End Bank of Philadelphia. See Transcript of Record, 
page 110. 

A careful examination of each of these charters discloses 
that the privileges and powers granted to each of the banks 
is in precisely the same words. We quote from charter of 
the People’s Bank of the City of Philadelphia, as contained 
in the Pamphlet Laws of 1870, pages 237 and 238, sections 
4 and 6, which reads as follows, viz: 
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“That said bank shall have power and may borrow or lend 
money for such periods as the said bank may think proper, 
may discount any bill of exchange, foreign or domestic, 
promissory note or other negotiable paper, and the interest 
may he received in advance, at such rates as may be agreed 
upon by the parties, and shall have the right to hold in 
trust, or as collateral security for loans, or advances, or dis- 
counts, estate, real, personal or mixed, including the notes, 
honds, obligations or accounts of the United States, individ- 
uals or corporations, and to purchase, collect and adjust the 
same, and to dispose thereof for the benefit of the said 
bank, or for the payment of the debts as security for which 
the same may be held in any market of the world, without 
any proceedings in law or equity, and for such price and 
such terms as may be agreed upon by the said corporation 
and the parties contracting therewith.” 


Section six confers additional powers and reads as follows: 


“The said bank may receive money to keep for its deposi- 
tors, either with or without interest payable thereon, and 
may buy or sell bullion, buy, sell, draw or negotiate bills of 
exchange, bills of lading, stocks and bonds of all companies, 
states of the United States, and of the United States, or 
other good and snfficient securities, at such a rate of interest 
as may be agreed upon hy the said bank and the borrowers.” 


There is no authority conferred on these banks by the vari- 
ous provisions of these charters making them banks of issue. 


A corporation being a mere creature of the law, possesses 
those powers only which are given to it by its charter, cither 
expressly or impliedly, as necessary in strict furtherance of 
the objects of its creation. It can exercise no powers or author- 
ities except such as are conferred or authorized by its char- 
ter, or those necessarily incident to the powers and authori- 
ties thus granted and, in the estimation of the law, part of the 
same. Diligent Fire Insurance Company vs. Commonwealth, 
75 Penn’a State, 291. 


12 


A corporation created by statute can exercise no powers 
and has no rights except such as are expressly given or 
necessarily implied. Huntington vs. Savings Bank, 94 U.S., 
388; Fertilizing Co. vs. Hyde Park, 97 U. S., 660; Scoville 
vs. Thayer, 105 U. S., 148. 


In other words, all powers not conferred by the terms of 
the charter, or necessarily implied therefrom, are reserved. 


The power to issue bank hills is neither given by the ex- 
press terms of the charters of any of these banks, nor is it 
necessarily incident to any of the rights conferred. 


To make any of these banks banks of issue would he to 
write into their charters what the Legislature has wisely 
withheld. It is the province of courts to construe statutes, 
not to make them. 


The cighth section of the charter of the City Bank of 
Scranton, P. L. of 1871, page 433, provides: “That the said 
hank, not being a bank of issue, shall not be subject to the 
restrictions provided in section 17 of ‘an act regulating banks.’ 
approved the 16th day of April, A. D. 1850.” The charter 
of this bank contains precisely the same powers conferred by 
the charters of the other banks above referred to, and we 
contend that we have in this a legislative declaration that it 
was not intended to create any of the banks named banks of 
issue. The legislative intent thus clearly disclosed, by a 
solemn act of the Legislature, ought to settle beyond all con- 
troversy that it was not the intention of the Legislature in 
granting the above recited charters to create banks of issue 
thereby. 


The plaintiff in error contends that the Bank of North 
America, the Farmers and Mechanics Bank of Philadelphia, 
the West Branch Bank at Williamsport and the Lebanon 
County Bank were banks of issue within the meaning of the 
act of Congress. (Sce Transcript of Record, page 111). 


An examination of the evidence and the charters of these | 


banks discloses that this claim is unfounded. 
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John H. Wath, cashier of the Bank of North America, 
testified that said bank was organized as a national bank in 
December, 1864, and that said bank “ceased to issue bank 
notes under the state charter when the bank became a national 
bank, and did so because the bank ceased to be a state bank.” 


Henry C. Stroup, cashier of the Farmers and Mechanics 
National Bank, formerly the Farmers and Mechanics Bank, 
chartered by statute of Pennsylvania, deposes that said 
bank became a “national bank on the 28th day of October, 


' 1864. We ceaxed to issue bank notes when we became a 


national bank, and for that reason. The bank with which I 
am connected, chartered hy the state of Pennsylvania, did 
not issue any notes of circulation, commonly called bank 
notes, under its state charter during the years 1876 and 1877.” 
Transcript of Record, pages 103, 104 and 106+ 

By the provisions of the act of 22d of August, 1864, section 
1, P. L., 977, it is enacted that “any bank incorporated or 
organized by authority of this commonwealth, which shall 
become an association for carrying on the business of banking 
under the laws of the United States, shall be deemed to have 
surrendered its charter,” &c. 

Thus the evidence of the plaintiff in error demonstrated 
that neither the Bank of North America nor the Farmers and 
Mechanics Bank was a bank of issue by virtue of Pennsyl- 
vania statutes during the years 1876 and 1877, the dates 
when the interest or discount was charged and paid in this 
case. 

The West Branch Bank at Williamsport was chartered by 
act of Assembly of Pennsylvania, approved April 3d, 1837, 
P. L., page 276. By the terms of said charter it was to ex- 
pire the third Monday of November, 1852; but a supple- 
ment was passed hy the Legislature on the 17th of August, 
1850, P. L. of 1852, page 732, extending its corporate exist- 
ence for a period of fifteen years. A sevond supplement was 
enacted by the Legislature the 6th day of January, 1864, 
P. L. of 1865, page 876. extending its charter for another 
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period of five years. Thus the charter of this bank expired 
the third Monday of November, 1872, and the West Branch 
Bank had no corporate existence in 1876 and 1877. But if 
the West Branch Bank had a corporate existence and was 
therefore a bank of issue in 1876 and 1877, by the terms of 
the second supplement quoted above said bank was subjected 
to the provisions of the general banking act, approved the 
16th day of April, 1850, P. L., 477, the tenth section of which 
limits the rate of interest to one-half of one per cent. for 
thirty days. 

The charter of the Bank of Lebanon, which was a bank of 
issue, chartered by act of April 11th, 1827, P. L., 1826-7, 
page 236, expired by the limitation contained in_ the 
second section of said act on the Ist day of November, 1837, 
and so far as the evidence discloses had no corporate exist- 
ence from that time to the present. For what purpose the 
plaintiff in error put in evidence the act entitled “An act 
correlative to banks,” dated April Ist, 1835, P. L., 1834-5, 
p. 99, we are left to conjecture. An examination of its pro- 
visions reveals that its only purpose was to provide for the 
taxing of dividends by the state, and has no possible refer- 
ence to the case at bar. 


The counsel for the plaintiff in error put in evidence the 
general banking act of 1850, P. L., 477, “An act to estab- 
lish a free system of banking in Pennsylvania,” approved 
March 31, 1860, P. L., 459, as well as a supplement to said 
act, approved May 1, 1861, P. L., 503. 

It is evident that all the banks organized in pursuance of 
the provisions of these general acts of Assembly, which con- 
stitute the banking system of Pennsylvania, have the power 
to issue notes of circulation, commonly called bank notes, for 
this power is expressly given. And if there were any banks 
in existence at the time of the trial of this case, organized in 
pursuance of the above stated general banking acts, they were 
banks of issue within the meaning of the act of Congress. 
The existence of such banks was not proven, so we infer there 
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were none. But if there were, and that fact had heen estab- 
lished, we fail to discover how it helps the plaintiff's case, for 
each of said acts limits the rate of interest to be charged to 
six per cent., the legal rate of interest established by the act 
of 1858 for Pennsylvania. 


Article eleven of section ten of the act of 1850 provides: 


“The rate of discount at which loans may be made shall 
not exceed one-half of one per centum for thirty days.” Pur- 
don’s Digest of Pennsylvania Statutes, page 134, pl. 43. 


The thirty-fifth section of the banking act of 1860, P. L., 
page 469, provides “ that every bank may take, recover, re- 
ceive and charge on any loan or discount made, or upon any 
note or bill of exchange, or other evidence of debt, at the 
rate of six per centum per annum on the amount of any such 
note, hill of exchange or other evidence of debt so discount- 
ed and no more, provided that interest may be taken in ad- 
vance at the time of making the loan or discount.” 


The third section of the supplement approved May Ist, 
1861, is in precisely the same words. 

This demonstrates that there are no banks of issue in 
Pennsylvania that have a right to charge nine per cent. in- 
terest or discount, unless chartered by special act of the 
Legislature, and no such charter was proven in this case. 

By the first section of the act of 28th of May, 1858, P. L., 
622, it was enacted: “The lawful rate of interest for the loan 
or use of money, zn all cases where no express contract shall 
have been made for a less rate, shall be six per cent. per an- 
num.” 

The Legislature of Pennsylvania has the power to grant 
to banks as a class, or any one of them, the right to take a 
greater rate of interest or discount than is limited for her 
citizens, yet neither by her general banking acts or by‘special 
charter has it been proven in this case that Pennsylvania 
has limited a greater rate of interest for her banks of issue 
than that provided by the act of 1858. 
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Fourth. Have national banking associations organized 
in pursuance of the provisions of the act of Congress the right 
to take the same rate of interest or discount as savings and 
deposit banks chartered by the laws of Pennsylvania ? 

The answer to this question involves the consideration of 
the powers granted national banking associations by section 
5,197 of the Revised Statutes and its proper construction. 


‘Any association may take, receive, reserve and charge on 
any loan or discount made, or upon any note, bill of ex- 
change, or other evidence of debt, interest at the rate allowed 
by the laws of the state, territory or district where the bank 
is located and no more, except that where by the laws of any 
state a different rate is limited for banks of issue organized 
under state laws, the rate so limited shall be allowed for as- 
sociations organized or existing in any such state under this 
title. When no rate is fixed by the laws of the state, or ter- 
ritory, or district, the bank may take, receive, reserve or 
charge a rate not exceeding seven per centum, and such in- 
terest may be taken in advance.” 

A careful analysis of this section of the Revised Statutes 
discloses that there are three contingencies provided for, in 
fixing the rate of interest which national banks may charge: 


I. The same rate is allowed as that fixed by the law of 
the state or territory where the bank is situated. 

If. Ifa different rate of interest is limited for banks of 
issue, then national banks may charge that rate. 


Ilf. If no rate is fixed by the local laws of the state or 
territory then seven per centum may he charged. 


If we are correct in our argument that there are no banks 
of issue in Pennsylvania, then that disposes of any further 
reference to that branch of the question. But the plaintiff in 
error offered in evidence the charters of the following banks, 
to wit: Franklin Bank, Manayunk Bank, Southwark Bank- 
ing Company, Petroleum Bank, United States Banking Com- 
pany, Germania Bank, Somerset Bank, Butchers and Drovers 


17 


Bank, Watsontown Bank, Lycoming County Savings Bank, 
Iron and Glass Dollar Savings Bank of Birmingham, Market 
Bank, Harmony Savings Bank, and Germania Savings Bank 
of Pittsburg (see pages 109 and 110 of Transcript of Record), 
and contends that because these banks have power to borrow 
or lend money for such periods as the said banks may think 
proper and to discount any bill of exchange, foreign or do- 
mestic, any promissory note or other negotiable paper, and 
to receive the interest in advance at such rate as might he 
agreed upon hy the parties, that national banks doing busi- 
ness in Pennsylvania have the same rights. It is not con- 
tended by the plaintiff in error that any of these are banks 
of issue. An examination of their respective charters reveals 
that they are savings and deposit banks, and that they are 
private corporations, chartered by special laws enacted hy 
the Legislature of Pennsylvania. 


There are many obvious reasons why this construction of 
the Revised Statutes ought not to prevail, a few of which we 
will enumerate: | 

1. Because such a construction would introduce into the 
act of Congress a class of cases not included therein, and would 
give national banks powers withheld by the National Legis- 
lature. 


2. Because the obvious intent of Congress was to place 
national banks on the same basis as banks of issue, chartered 
by the local laws of the state or territory, with which they 
would come in competition. 


3. Because such a construction would interfere with state 
policy and legislation as to its adopted rate of interest. 


Upon the construction to be given to section 5,197 of the 
Revised Statutes, Chief Justice Agnew, in the First National 
Bank of Clarion vs. Gruber, 6 Norris, 468, says: “In the first 
clause of section 5,197 Congress has expressed its great and 
ruling intent not to interfere with state policy and legislation 
as to its adopted rate of interest. The second clause is but 
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an exception, and is declared in the most definite language, 
and therefore is not to be carried beyond its expressly de- 
clared words so as to conflict with the main general intent. 
The language is ‘except that where by the laws of any state 
a different rate is limited for banks of tssue organized under 
state laws, the rate so limited shall be allowed for associa- 
tions organized or existing in any such state under this title.’ 
I have italicized the leading words of the exception to bring 
out its full meaning. Thus the language, ‘where by the laws 
a different rate is limited for banks of issue,’ certainly is 
general and not particular. It does not mean that where a 
particular person or a particular bank is given a privilege this 
privilege shall govern, but where the laws allow banks of issue 
asa classa different rate. So the rate of interest is a limited 
rate. Clearly this cannot he said of that which is unlimited, 
which is no rate, but is a specific sum agreed upon by two 
parties. The very fact that both the bank and the borrower 
must agree upon a sum takes from the charge the character 
of a limited rate. So far from its being a limited rate it is 
not fixed at all—it has no limits but in the will of the parties. 
Clearly it is not a ‘rate,’ but a power conferred to agree upon 
a compensation to be determined by themselves. The state 
has conferred this power on certain citizens, but where has 
Congress conferred upon the national banks such a power to 
agree upon the rate with the customer? On the contrary, 
the act of Congress confers no such power to agree. but ex- 
pressly enacts that its creature can take only such rate or 
standard as the state law fixes as the rate or standard for her 
own banks of issue. To my mind it is perfectly clear that 
no such power to agree upon a rate or particular compensa- 
tion is conferred by Congress on national banks. Where the 
state allows her own banks of issue as a class the privilege of 
taking a higher rate of interest than is allowed hy the gen- 
eral law that rate may be adopted by the national hanks.” 


We have quoted this eminent jurist at length, because his 
opinion is so exhaustive and conclusive on this question, and 
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is put in language so terse and concise, that it is impossible to 
add anything of importance to his able discussion. 


This question was ruled by the Supreme Court of the 
United States, in National Bank vs. Johnson, 104 U. S., 271, 
in spirit if not in letter. By the laws of New York a natural 
person may purchase business paper valid in the hands of the 
holder, so that he might maintain an action thereon against 
the prior parties at any rate of discount agreed upon between 
the parties, without limit, and the transaction is not usurious. 
In other words, a private individual may purchase business 
paper in the markets at such a rate of discount as may be 
agreed upon between the buyer and seller and the transac- 
tion is not usurious.. The Supreme Court decide, in constru- 
ing section 5,197, in the above case, that a national bank 
could not so purchase business paper, and if they did, at a 
greater rate of interest than that allowed by the state of New 
York, they were liable for the penalty prescribed by section 
5,198 of the Revised Statutes, and affirmed the decision of 
the Court of Appeals of New York, which had so decided. 
Thé only difference between the case of the National Bank 
vs. Johnson and the case at bar isin this, that it was a private 
individual who had the right to purchase business paper at 
any rate of interest agrecd upon between the buyer and seller, 
while in the case at bar it is a private corporation. A dis- 
tinction without a difference. We most earnestly contend 
that, upon all the legal questions raised by the record, the 
judgment of the court below should be affirmed. 


H. C. PARSONS, 

H. C. McCORMICK, 

J. C. HILL, 

H. T. AMES, | 
Attorneys for Defendants in Error. 
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24—Special deposit package -..-_. -.---- -.-. --..--------- = 
25—Demand of Fanny D. Wylie on Bank-.---- ---- ------- 

Letter of W. Gill Wylie to Mr. Warrener, May 18, 1879-~---- .---- 
J. L. Warrener to W. Gill Wylie, May 20, 1879 .--. .----- 

W. Gill Wylie to Oscar Edwards, April 22, 1881 .._------ 

J. L. Warrener to W. Gill Wylie, March 25, 1881---.--.. 

Holmes & Adams, June 4, 1879 -~---.- - 

Feb. 8, 1879-------- 
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FANNY D. WYLIE VS. THE NORTHAMPTON NATIONAL BANK. 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United for the southern district of New York, 
Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before vou, 
or some of you, between Fanny D. Wylie, plaintiff, and The North- 
ampton National Bank, defendant, a manifest error hath happened, 
to the great damage of the said Fannie D. Wylie, plaintiff, as 1s said 
and as appears by her complaint, we being willing that such error, 
if any hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command vou, if 
judgment be therein given, that then, under your seal, distinetly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Justices of the Supreme Court of 
the United States, at the Capitol, in the city of Washington, together 
with this writ, so thet you have the same at the said place, before 
the justices aforesaid, on the second Monday of October next, that, 
the record and proceedings aforesaid being inspected, the said justices 
of the Supreme Court may cause further to be done therein to cor- 
rect that error, what of right and according to the law and custom 
of the United States ought to be done. | 

Witness the honorable Morrison R. Waite, Chief Justice of the Su- 
preine Court of the United States, this 19th day of June, in the year 
of our Lord one thousand eight hundred and eighty-three and of 
the Independence of the United States the one hundred and seventh. 

[Seal of U.S. Circuit Court, South. Dist. New York. ] 

TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America for the 
; Southern District of New York, in the Second Cireutt. 


Writ allowed June 19th, 1883. 
ADDISON BROWN. 


2 UNITED STATES OF AMERICA, a 
Southern District of New York, {° 


I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, 
by virtue of the foregoing writ of error and in obedience thereto, do 
hereby certify that the following pages, numbered from 1 to 202 in- 
clusive, contain a true and complete transcript of the record and 
proceedings had in said court in the case of Fannie D. Wylie, plain- 
tiff in error, against The Northampton National Bank, defendant in 
error, as the same remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this twentieth day of Sep- 
tember, in the vear of our Lord one thousand eight hundred and 
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eihty three and of the Independence of the United States the one 
hundred and eighth. 


[Seal of U. S. Circuit Court, South. Dist. New York. ] 
TIMOTHY GRIFFITH. 


[Endorsed:] United States Supreme Court. Fanny D. Wylie vs. 
The Northampton National Bank. Writ of error. Holmes & 
Adams, solicitors for plaintiff, 35 Wall St., N. Y. city, N.Y. N. Y. 
city, June 19, 1888. Due notice of service of a copy of the within 
writ of error is hereby admitted. Pechham & Tyler, defendant’s 
solicitors. U. S. circuit court. Filed Jun. 19, 1883. Tjmothy 
Griffith, clerk. 


3 The people of the State of New York, by the Grace of God’ 
free ard independent, to all whom these presents shall come, 
Greeting: 


[Seal of the Superior Court of the City of New York. ] 

Know ye that we, having inspected the files of the superior court 
of the city of New York, do find there’ remaining on file a certain 
record and the proceedings (a copy of the whole of which said record 
and of the proceedings is hereto annexed) in an action wherein 
Fanny D. Wylie is plaintiff and The Northampton National Bank 
defendant, in the words and figures following, to wit: 


+ Summons with Notice. 
Superior Court of the City of New York. 


Fanny D. Wyre, Plaintiff, 
against 
THE NORTHAMPTON NATIONAL Bank, Defendant. 


To the above-named defendant: 


You are hereby summoned to answer the complaint in this action, 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the 
day of service, and in case of your failure to appear or answer judg- 
ment will be taken against you by default for the relief demanded 
in the complaint. 

Dated New York, January 25th, 1882. 

| HOLMES & ADAMS, 
Plaintiff's Attorneys. 


P. O. address: No. 115 Broadway New York city, New York. 
D Notice. 


Take notice that upon your default to appear or answer the above 
summons judgment will be taken against you for the sum of 
($10,180.00) ten thousand one hundred and eighty dollars, with in- 
terest from January 25, 1882, and with costs of this action. 

HOLMES & ADAMS, 
Plaintiff's Attorneys. 
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THE NORTHAMPTON NATIONAL BANK. | 9) 


6 Superior Court of the City of New York. 


FANNIE D. WYLIE 
vs. 
THe NorTHAMPTON NATIONAL BANK. 


Ciry AND County OF NEW YORK, 88: 


I. W. Gill Wylie, being duly sworn, says that he is the husband 
of the plaintiff, Fanny D. Wylie, and he is personally acquainted 
with all the matters hereinafter set forth, except such as are stated 
on his information and belief, having acted in such respects as the 
agent for and in behalf of the plaintiff; that a cause of action exists 
in favor of the above-named plaintiff, Fanny D. Wylie, against the 


above-named, The Northampton National Bank, to recover a sum of 


money only, to wit, $10,180, for a breach of the contract 
7 hereinafter stated, arising upon the following facts: That the 

defendant is a corporation duly organized and existing under 
and by virtue of the acts of Congress of the United States, and has 
its place of business in the State.of Massachusetts, and is a non-resi- 
deni of the State of New York. 

II. That prior to the 26th day of January, 1876, the plaintiff be- 
came the lawful owner and holder of eight mortgage bonds for $1,000 
each, known as the first-mortgage bonds of the Pacific Railroad Com- 
pany of Missouri, being known and designated by numbers printed 
on the face thereof respectively as follows: 137, 588, 641, 1322, 1640, 
2184, 2877, 3083, and that each of said bonds had attached thereto 
and printed on the same paper and sheet all its then unmatured 

coupons, Including coupons hereinafter more particularly de- 
S scribed. Said coupons each bore upon their face a number 

plainly printed corresponding respectively to the numbers of 
the bonds above mentioned; that such coupons were in the ordinary 
form of coupons or interest warrants for the payment of the interest 
accruing at the rate of 6 per cent. per annum upon each of said 
bonds semi-annually, and were payable by their terms on the first 
davs of February and August in each year up to the maturity of 
said bonds. The principal sum of said bonds will be payable in the 
year 1888. 

III. That on or about the 26th day of January, 1876, the defend- 
ants’ bank, in Northampton aforesaid, was broken into by burglars 
and a large amount of property by them stolen therefrom, amount- 

ing in par value to over $1,600,000. Said property so stolen 
9 was composed principally of stocks and railroad bonds, and 

like securities ar obligations; that all of the property so stolen 
as aforesaid consisted of such securities, excepting about the sum of 
$12,000 in cash; that among the securities so stolen from said 
bank were the eight certain bonds of the plaintiff hereinbefore de- 
scribed, with the coupons attached then unmatured. 

IV. That all of said bonds and coupons were at the time of said 
burglary property of the plaintiff, and were on deposit in said bank 
at Northampton for safe keeping, and ever since said time plaintiff 
has remained the owner, and now is the owner, of these said bonds 


e 
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and coupons; that since said burglary the plaintiff bas never re- 
gained possession of said bonds and coupons, or any of them, but the 

same, upon information and belief, have been in_ the posses- 
10 sion of the persons who stole the same as aforesaid, or their 

agents or assigns, except as hereinafter stated; and plaintiff 
has never been able to learn and has not known, although she has 
made diligent inquiry, definitely where said bonds and coupons were 
or who had possession or control of the same, except as_ hereinafter 
expressly stated as to certain of said bonds and coupons. 

The market value of each of said eight bonds since the vear 1879 
has not been less than their par value, and the present market value 
of the same is $1,085 per bond. 

V. That shortly after said burglary, the plaintiff being then about 
to take measures for the recovery of her said eight bonds by the 
offering of rewards and otherwise, the officers of said bank represented 

to the deponent, acting for the plaintiff, that the bank was 
11 about to take measures for the recovery of all the property so 

stolen, and expected to be able to recover all of said property 
in bulk, or the greater part thereof, from the robbers by means of 
rewards and otherwise, and was undertaking negotiations with per- 
sons to deponent unknown for accomplishing the same; and said 
officers then represented that they expected to secure such restora- 
tion if the bank was allowed to act therein in behalf of the plaintiff 
and in behalf of all other depositors and losers who were in the same 
position as the plaintiff; that such depositors and losers were at that 
time very numerous, and in the same position as the plaintiff; and 
said officers thereupon requested the plaintiff not to undertake any 

proceedings in her own behalf for the recovery of her said 
12 bonds, and to permit the bank to act for her in that behalf. 

It was further represented by said officers at that time that 
the bank was in a better position to negotiate for the return of said 
stolen property, and could probably accomplish it at less expense 
than if the individual owners were to act in that respect indepen- 
dently. 


That thereupon, relying upon such representations, the plaintiff 


complied with such request and desisted from all efforts on her own 
behalf for the recovery of her said bonds as aforesaid. 

VI. That thereupon the said bank undertook to act in behalf of 
the plaintiff in these respects, and, as deponent has been informed 
by the officers of said bank, took certain proceedings and entered 
into negotiations from time to time for the recovery of said stolen 

property ; that, as the deponent has been informed by the 
13 officers of said bank, some time during the years 1879 and 

1880 the said bank recovered and received from persons to 
the deponent unknown the greater part of such stolen property ; 
that, together with said recovered property, the said-bank recovered 
a large amount of its own property, being a recovery of almost all 
the separate property of said bank lost in said robbery, and also a 
large amount of property belonging to individual depositors as afore- 
said; that the bank, acting as aforesaid, was whollv negligent of 
plaintiff's interest, and, by reason of its neglect, the plaintiff’s said 
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property was not and has not been recovered and is entirely lost to 
the plaintiff ex«-pt as hereinafter appears; that, as deponent has 

been informed by such officers as aforesaid, the total amount 
14 of securities estimated at its par value recovered as aforesaid 

amounted to about $1,500,000; that the difference between 
this sum and the amount of the property originally stolen as afore- 
said was by the bank and its officers allowed to be retained by said 
robbers or their assigns, or by the persons who were then in possession 
of said stolen property, as a consideration for the restoration of the 
remainder; that among the securities and property so permitted by 
the consent of the bank and its officers to be retained as such con- 
sideration were the eight bonds belonging to the plaintiff as afore- 
sald. 3 

That the plaintiff was not informed by the bank of the terms of 
said arrangement by which such property was restored, but all the 
proceedings of the bank and its officers taken for the restoration of 

such property were concealed from the plaintiff, and she has 
15 never consented to the action of the bank in these respects 
except as hereinafter stated. 

VII. That by means of the plaintiff’s said property, together with 
other consideration, and by the total sacrifice of the plaintiff's inter-” 
ests in said bonds, the said bank has been enabled to recover, as 
aforesaid, a large amount of the property of its other depositors, and 
has reimbursed itself for almost all its own property lost In said rob- 
bery and for the expenses which said bank incurred in respect to 
the matters herein mentioned; that by such means the officers of 
sald bank, with its knowledge and consent, have from time to time 
negotiated with the said robbers, or other persons, for the recovery 
of their own separate and individual property, and have recovered 

the same, or the greater part thereof. 
16 That by reason of the acts of said bank and its officers, 

the bank consenting thereto, and by reason of the wilful 
neglect of plaintiff’s said interests so committed to their charge, as 
aforesaid, the plaintiff has wholly lost her said property, except the 
value of 46 coupons of said bonds, which were presented for pay- 
ment in the city of New York from time to time by persons to 
plaintiff unknown, or their agents, and which said Pacific Railroad 
Company of Missouri has refused to pay on such presentation, and 
which said company has paid to the plaintiff, amounting to $1,380. 

That within the last year the Post Office Department of the 
United States came into possession of four of plaintiff’s said bonds, 
with coupons attached, and a litigation is now pending as to the 
| ownership of said four bonds, and is undetermined, the said 
17 robbers, or their agents, as defendant is informed and_ be- 

lieves, claiming the same. 

VII. That plaintiff is justly entitled to recover therefor from 
the defendant the sum of $10,180, the value of said bonds and 
unpaid coupons over and above all counter-claims, discounts, and 
<et-offs known to the plaintff and known to the deponent, and that 
there are no counter-claims, discounts, or set-offs existing in favor 
of the defendant to the knowledge of the deponent. 
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That the plaintiff has duly demanded of the defendant all of said 
bonds and coupons, or their value as aforesaid. 

That the above-entitled action is brought for said cause, and the 
summons therein has been issued, and a copy thereof is hereto 
annexed; that the plaintiff is a resident of the city and county of 
New York. No previous application for an attachment has been 


made herein. 
W. GILL WYLIE. 


18 Sworn to before me this 26th day of January, 1882. 
SETH M. ELDREDGE, 
Notary Public, N. Y. City & Co. 


(Endorsed:) N. Y. superior court. Fanny B. Wylie vs. The North- 
ampton National Bank. Summons and affidavit. Holmes & Adams, 
attorneys for plaintiff, 115 Broadway, New York. ‘To be filed. W. 
H. A., J. Filed Jan’y 26th, 1882. 


19 Undertaking on Attachment. 
Superior Court of the City of New York. 


Fanny D. Wytte, Plaintiff, 
against 
THE NORTHAMPTON NATIONAL BANK, Defendant. 


The above-named plaintiff having applied to one of the judges of 
this court for a warrant of attachment against the property of the 
above-named defendant, The Northampton National Bank, as a non- 
resident, in one of the cases provided by law, we, W. Gill Wylie, of 
No. 40 West 40th street, in the city of New York, and J. C. Wester- 
velt, of No. 47 West 51st street, in the city of New York, do, jointly 
and severally, undertake, pursuant to the statute in such case made 

made and provided, in the sum of one thousand dollars, 
20) that if the said defendant recover judgment in this action, or 

if the warrant of attachment is vacated, the plaintiff will pay 
all costs which may be awarded to the defendant and all damages 
which the defendant may sustain by reason of the attachment, not 
exceeding the sum above mentioned. 

Dated New York, January 26th, 1882. 

W. GILL WYLIE. 
J. C. WESTERVELT. 


Ciry AND County oF New YOorK, ss: 


W. Gill Wylie, being duly sworn, says that he is a resident and 
a householder within the State of New York, and is worth twice the 
sum specified in the above undertaking over all the debts and lia- 
bilities which he owes or has incurred and exclusive of property 
exempt by law from levy and sale under an execution. ; 


W. GILL WYLIE. 


THE NORTHAMPTON NATIONAL BANK. 


21 Sworn to before me this 26th day of January, 1882. 
WILLIAM H. CLARKSON, 
Notary Public for New York County, N. Y. 


Ciry AND County oF NEw YORK, 88: 

J. C. Westervelt, being sworn, says that he Is a resident and a 
householder within the State of New York, and is worth twice the 
suin specified in the above undertaking over all the debts and la- 
bilities which he owes or has incurred and exclusive of property 
exempt by law from levy and sale under an execution. 


J. C. WESTERVELT. 


Sworn to before me this 26th day of January, 1882. 
WILLIAM H. CLARKSON, 
Notary Public, New York County, N. ¥- 


ye (Endorsed :) N. Y.superior court. Fanny D. Wylie against 
The Northampton National Bank. Original undertaking on 
attachment. Holmes & Adams, attorneys for plaintiff. 


I hereby approve the within undertaking. 
Dated 26 Jan’y, 1882. 
W. H., A. J. 
City AND County oF NEw YORK, 388: 


I certify that on this twenty-sixth day of January, 1882, before 
me personally appeared the above-named W. Gill Wylie and J. C. 
Westervelt, known to me to be the individuals described in and who 
executed the above undertaking, and severally acknowledged that 


they executed the same. 
WILLIAM H. CLARKSON, 
Notary Public for New York County, N. Y. 


23 ~ The Superior Court of the City of New York. 
Fanny D. Wyuie vs. THE NoRTHAMPTON NATIONAL BANK. 


Upon the annexed affidavit of George H. Adams, one of the plain- 
tiff’s attorneys, verified February 16th, 1852, upon the annexed 
return of the sheriff of the city and county of New York, that he is 
unable to make personal service of the summons in this action, and 
upon the annexed verified original complaint herein, and it appear- 
ing to me by the said complaint that a sufficient cause of action 
exists against the defendant, The Northampton National Bank, and 
by said affidavit to my satisfaction that the defendant is a foreign 
| corporation created by and under the acts of Congress of the 
24 United States, and has its placeof business at Northampton, in 
| the State of Massachusetts, and that it has no office within this 
State, and that the plaintiff is a resident of this State, and that the 
plaintiff has been and will be unable with due diligence to make 
personal service of the summons on said corporation within the 
State according to law, and that the cashier of said corporation is 
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John Whittlesey, who resides at and whose post-office address is 
Northampton, Hampshire county, State of Massachusetts: 

Now, on motion of Messrs. Holmes & Adams, attorneys for the 
plaintiff herein, it is ordered that service of the summons herein 
upon the defendant, The Northampton National Bank, be made by 
publication thereof (with the notice required by law) in New York 

Daily Times and Daily Register (two newspapers published 
25 in the city and county of New York, and herein designated 

as most likely to give notice to the said defendant, The North- 
amton National Bank), not less than once a week for six successive 
weeks, or, at the option of the plaintiff, by service of the summons 
herein, and of a copy of the complaint, and of this order (with the 
notice required by law) upon the said defendant, The Northampton 
National Bank, in the person of its officers, as specified in section 
432 of the Code of Civil Procedure. 

And it is further ordered that on or before the day of the first 
publication the plaintiff deposit in the general post office in the city 
and county of New York one set of copies of the summons, com- 
plaint, and this order contained in a securely-closed post paid 

wrapper, directed to the said defendant, The Northampton 
26) National Bank, and also directed to John Whittlesey, cashier 

of said defendant, at Northampton, Hampshire county, in the 
State of Massachusetts. 

New York, February 17th, 1882. 

WM. H. ARNOUX, Judye. 


27 City AND County OF NEW YORK, 88: 
Superior Court of the City of New York. 
Fanny D. WYLIE rs. THE NORTHAMPTON NATIONAL BANK. 


George H. Adams, being duly sworn, says that he is one of the 
plaintiff’s attorneys in the above-entitled action; that the plaintiff 
is a resident of the citv and county of New York; that the defend- 
ant, The Northampton National Bank, is a foreign corporation hav- 
ing, as deponent is informed and _ verily believes, no office within 
this State, and that the said defendant has its place of business at 

Northampton, Hampshire county, State of Massachusetts, and 
28 that plaintiff will be unuble, with due diligence, to make 
personal service of the summons herein upon the said de- 
fendant within the State, and that John Whittlesey is the cashier of 
said defendant, and resides at and his post-office address is North- 
ampton, Hampshire county, Massachusetts. 


GEORGE H. ADAMS. 


Sworn to before me this 16th of February, 1882. , 
HENRY C. ANDREWS (91), 
Notary Public N. Y. County. 
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29 Summons with Notice. 


Superior Court of the City of New York. 
Fanny D. WIitey, Plaintiff, 
against 
Tue NortHamptTon Nationa Bank, Defendant. 


To the above-named defendant: 


You are hereby summoned to answer the complaint 1n this action 
and to serve a copy of your answer on the plaintiff’s attorneys 
within twenty days after the service of this summons, exclusive of 
the day of service, and in case of your failure to appear or answer 
judgment will be taken against you by default for the relief de- 
manded in the complaint. 

Dated New York, January 25th, 1882. 

HOLMES & ADAMS, 
Plaintiff’s Attorneys. 


30 P. O. address: No. 115 Broadway, New York city, New York. 
Nolice. 


Take notice, that upon your default to appear or answer the above 
summons judgment will be taken against you for the sum of ($10,180) 
ten thousand one hundred and eighty dollars, with interest fron: 
January 25, 1882, and with costs of this action. 

HOLMES & ADAMS, 
Plaintiff’s Attorneys. 


31 Superior Court of the City of New York. 
Fanny D. WILEY vs. THE NORTHAMPTON NATIONAL BANK. 


The plaintiff for her complaint herein, by Holmes & Adams, her 
attorneys, alleges— | 

I. That the plaintiff, at the commencement of this action, was and 
is now a resident of the State of New York. 

Upon information and belief the defendant is a corporation duly 
organized and existing as a national banking corporation under and 
7 virtue of the acts of Congress of the United States, and has its 
»ylace of business, to wit, its bank, at Northampton, in the State of 
Massachusetts. 

II. That prior to the 26tl: day of January, 1876, the plaintiff 
32 became the lawful owner and holder in her own right of eight 
mortgage bonds, known and designated as the first-mortgage 
bonds of the Pacific Railroad Company of Missouri, each of which 
was for the payment of $1,000; that said eight bonds had each at- 
tached thereto, and printed on the same paper and sheet, coupons or 
interest warrants, including the coupons hereinafter more particu- 
larly described. Said coupons were by their terms obligations of 
said company for the payment of $30 each, being the semi-annual 
interest accruing on each of said bonds at the rate of six per cent. 
perann nee oes were payable successively on the first days of February 
2—309 
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and August in each and every year to the maturity of said bonds, 

in the year 1888. Said bonds and said coupons were known 
33 and designated by numbers printed on the face thereof, re- 
rs spectively, as follows: 137, 188, 641, 1822, 1640, 2184, 2877, 

83. 

III. That prior to the 26th day of January, 1876, the plaintiff in- 
trusted to the defendant and to its custody for safe keeping all the said 
eight bonds, with ali the then unmatured coupons attached to each, 
and the defendant accepted and received the same and agreed to 
keep the same safely for the plaintiff and to deliver the same to her 
on demand; that on the 26th day of January, 1876, and at the time 
of the burglary hereinafter referred to, the said bonds and coupons 
last described had been continuously, and were still, inthe possession 
and under the care and custody of the defendant under said agree- 
ment. 

That the defendant, not regarding its promises and under- 

takings, did not use due care in the keeping of the said 
o4 bonds and coupons so as beforesaid intrusted to its care and 

custody, but for the want of due care on the part of the defend- 
ant suffered them to be exposed to loss and theft; that upon plaintiff’s 
demand for the return to her of said bonds and coupons the defend- 
ant was unable and failed to comply with such demand and _ ne- 
glected and refused to redeliver said bonds and coupons to her, the 
said plaintiff, alleging as a reason that said bonds and coupons had 
been stolen from defendant’s banking house on or about January 
26, 1876. 

That the defendant, so alleging, delared to the plaintiff that on 

or about January 26, 1876, said bonds and coupons being, as afore- 

said, in the possession, care, and custody of the defendant, the 
30 defendant’s said bank was broken into by burglars, or per- 

sons to the plaintiff unknown, and a large amount of prop- 
erty by them taken therefrom, amounting in face or par value to 
over $1,600,000, including the plaintiff’s said bonds and coupons; 
that the property so taken as aforesaid consisted chiefly of bonds 
and stocks and other like securities or obligations, and partly of 
money, including a large amount of property belonging to the de- 
fendant. 

IV. That ever since said 26th day of January, 1876, the plaintiff 
has remained and now is the rightful owner of all of said bonds, 
and of all of said coupons so taken as aforesaid, except as stated 
hereinafter ; that, except as stated hereinafter, the plaintiff has never 

required possession of said bonds and coupons, or any of 
36 them, but the same have been wrongfully withheld from her, 
to her great damage, as hereinafter appears. Upon informa- 
tion and belief, the market value of said bonds, with unmatured 


- coupons annexed, has since said burglary been not less than their 


par value, and the value of said bonds, with unmatured coupons at- 
tached, was at the commencement of this action $1,085 per bond ; 


. that the value of said coupons, as they successively matured from 


time to tine, was $30 for each coupon. 
V. That the plaintiff relied upon the declarations and represen- 
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tations of the defendant that the said bonds and coupons had been 
stolen and taken as aforesaid, and shortly thereafter, and in or about 
the month of March, 1876, the plaintiff was intending and was about 

to enter in good faith upon negotiations and to take measures for 
od the recovery of her said bonds and coupons from whomso- 

ever then possessed the same; that thereafter and about the 
time last mentioned the defendant represented to the plaintiff that 
the defendant was about to take measures for the recovery of the 
»xroperty so taken, and expected to recover all of said property in 
bulk, or the greater part thereof, from the persons taking the same 
as aforesaid, by means of rewards and other measures, and was un- 
dertaking, orabout to undertake, negotiations with said person or per- 
sons, to plaintiff unknown, for accomplishing the same; and the de- 
fendant then further represented that it expected to receive such 
restoration if it was allowed to act therein in behalf of the plaintiff 
and in behalf of other depositors and losers, who were in the same 

position as the plaintiff; and the defendant further repre- 
38 sented that it, the said defendant, was 1n a better position to 

neyotiate for the restoration of said property as aforesaid, and 
could accomplish the same at less expense than if the plaintiff and 
other individuals, owners and losers of said property, were to act in _ 
that respect independently. Te 

That thereupon and at or about the time last stated the defendant 
requested the plaintiff to permit and authorize the defendant to act 
for her and in her behalf in the respects mentioned, and in such ne- 
gotiations, for the recovery of her said bonds and coupons with the 
bonds, stocks, securities, and other property of the defendant and 
other owners and losers of property as aforesaid, and further re- 
quested the plaintiff not to undertake negotiations with or. offer 

rewards or other inducements to the persons who had taken 
39 or were in possession of said bonds and other property as 
aforesaid for the return of the same. 

That thereupon, and relying upon such representations and all of 
them, the plaintiff complied with such requests of defendant, and 
did not undertake negotiations with or offer rewards or other in- 
ducements to such persons as aforesaid for the return of her said 
bonds and coupons, and permitted and authorized the defendant to 
act for her and in her behalf in the respects mentioned, and as _re- 
quested in such and any negotiations for the recovery of her said 
bonds and coupons, with the bonds, stocks, securities and other prop- 
erty of the defendant and other owners and losers of said property 
as aforesaid. 

VI. Upon information and belief, that thereupon the said 

40) defendant undertook to act in behalf of the plaintiff in the 
respects mentioned, and took certain proceedings and entered 

into certain negotiations with the persons who had taken said prop- 
erty or possessed the same as aforesaid for the recovery of the same ; 
that some time during the years 1879 and 1880 the defendant, acting 
as aforesaid, recovered and received from said persons the greater 
part of said stolen property, taken as aforesaid on the 26th day of 
January, 1876, including a large amount of the separate property 
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of the defendant, amounting in all in face or par value to about 
$1,500,000; and thereupon the defendant settled and compounded 
with said persons for all claims arising or growing out of such tak- 
ing or robbery as aforesaid. 
Upon information and belief, that the difference be- 
41 tween the amount of property so recovered, and the 
amount of property taken or stolen on January 26, 
1876, as aforesaid, and all the property so taken and _ not 
recorded was by the defendant allowed and agreed to be retained 
by and released to the said persons as a consideration or reward for 
the restoration of the remainder as aforesaid. That among the 
securities and property so allowed and agreed to be retained and so 
released by the defendant were the said eight bonds of the plaintiff 
and all the coupons thereto belonging. 

That the plaintiff was not informed at the time by the defendant 
of the terms of said agreement or arrangement between the defendant 
and said persons, but all the proceedings of the defendant in those 

respects and for the restoration of such property were con- 
42 cealed from the plaintiff, and she has never consented to the 
action of the defendant therein. 

Upon information and belief, that by means of plaintiff’s said prop- 
erty, together with other consideration- and by the total sacrifice of the 
plaintiff’s said property, the defendant was enabled to recover, and 
did recover as aforesaid, a large amount of its own property and the 
property of its other depositors, and has reimbursed itself for the 
greater part of its losses in said robbery and for the expenses which 
the defendant incurred in respect to the matters herein mentioned. 

VII. That the defendant, not regarding its promises and under- 


takings, did not take due care of the plaintiff’s interests as aforesaid, _ 


but, on the contrary, sacrificed the same for its own advantage, 
435 and so negligently and carelessly conducted itself with respect 

to plaintiffs said property and interest, and took so little care 
thereof that by and through the mere neglect and improper conduct 
of the defendant and its servants, and by the wilful neglect of plain- 
tiff’s said interests so committed to its charge, the plaintiff has wholly 
lost her said property, being said eight bonds and accompanying 
coupons, except the value of 46 of said coupons paid to plaintiff by 
said railway company, to her damage $10,180. 

That prior to the commencement of this action the plaintiff duly 
demanded the return of her said bonds and coupons or the payment 
to her of of the damage as aforesaid from the defendant. 

Wherefore the plaintiff prays judgment against the defend- 

44 ant for ten thousand one hundred and eighty dollars, with in- 

terest thereon from the 26th day of January, 1882, besides 

the costs of this action. 
| HOLMES & ADAMS, 

PUff’s Atty’s. 


City AND County OF NEw YorK, 8s: 


W.G. Wylie, being duly sworn, says that he is the husband and 
agent of the plaintiff; that the foregoing complaint is true of his own 
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knowledge, except as to the matters herein stated to be alleged on 
information and _ belief, and as to those matters he believes it to be 
true. 

That the reason this verification is not made by the plaintiff is 
that in the matters therein referred to the deponent has conducted 
her affairs as her husband and agent, and is therefore personally 
acquainted with said matters except as aforesaid. 


W. GILL WYLIE. 


45 Sworn to before me this 16th day of February, 1882. 
SETH M. ELDREDGE, (1) 
Notary Public N. Y. City and Co. 


(Endorsed:) Superior court of the city of New York. Fanny D. 
Wylie vs. The Northampton National Bank. Order of publication 
of summons, affidavit, and complaint. Holmes & Adams, plaintifts 
attorneys, 115 Broadway, New Vork City. Filed Feb’y 17, 1882. 


46 Superior Court of the City of New York. 
Fanny D. Wy LIE against THE NORTHAMPTON NATIONAL BANK. 


The defendant corporation, by Peckham «& Tyler, its attorneys, 
answers the complaint-herein as follows: 

I. The defendant admits that the defendant is a national bank, 
duly incorporated, and further, upon information and belief, admits 
and alleges that securities to the amount in par value of about six- 
teen hundred thousand dollars, belonging to the defendant and to 
its officers and to other persons, were stolen from defendant’s vault 
by armed burglars in January, 1876, and that among said securi- 

ties were the bonds claimed by the plaintiff as plaintiff’s 
47 property; and defendant, upon information and belief, denies 
each and every other allegation in said complaint contained. 

II. And for a further defence defendant alleges, on information 
and belief, that the cause of action in the complaint alleged did not 
accrue within the six years immediately preceding the commence- 
ment of this action. 

III. And for a further defence defendant alleges that said bonds, 
said to be plaintiff’s property end in the complaint mentioned, prior 
to'and at the time of said burglary, were held by plaintiff in the 
vaults of the defendant as a favor to plaintiff and by permission of 
one of defendant’s officers, but without the consent or agreement of the 
defendant, and were not on deposit with defendant for any reward or 

consideration to defendant, and were left in defendant’s vault, 
48 as aforesaid, on the special agreement made with and by the 

plaintiff, that the said bonds should remain at the risk of the 
plaintiff, and that defendant should in no case be responsible there- 
for; and defendant alleges that defendant never authorized such 
officer to receive said bonds or to make any agreement for the de- 
posit of plaintiff’s bonds. And defendant further alleges that defend- 
ant did not make, and under its corporate powers defendant had no 
power or authority to make, the contract or agreement mentioned in 
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folios 11, 12, 13, and 14 of the complaint, and that no person had 
any power or authority from defendant to make such agreement 
(mentioned in folios 11, 12, 13, and 14 of the complaint as aforesaid) 
in defendant’s behalf; and defendant further alleges that neither 

defendant nor the officers or agents of defendant had author- 
49 itv to make, or did in fact ever make or attempt to make, the 

further agreement set forth in folios 16 and 17 of the com- 
plaint, or any similar agreement; and defendant further alleges that 
the employment and hiring of the defendant by plaintiff, for the 
purposes for which plaintiff in the complaint claims to have em- 
ploved and hired the defendant, and the composition with the burg- 
lars which plaintiff contemplated (and which plaintiff claims plain- 
tiff was prevented by the defendant from accomplishing) were illegal 
and contrary to good morals and public policy. 

IV. And for a further defence defendant alleges, upon informa- 
tion and belief, that the defendant, while having no duty or obliga- 

tion to the plaintiff in the premises, nevertheless did use good 
dU faith and due care in all the transactions mentioned in the 

complaint, and the defendant committed no breach of trust 
and was guilty of no breach of trust, fraud, carelessness, or negli- 
gence whatever ip any or all of said matters; but, on the contrary, 
defendant alleges that at its own expense defendant enabled plain- 
tiff to recover four of the eight bonds, for the value of which plain- 
tiff here sues defendant, and defendant alleges that plaintiff (upon 
information furnished by defendant) has, in facet, recovered back 
four of the said eight bonds here sued for; and defendant further 
alleges, upon information and _ belief, that plaintiff’s failure to re-. 
cover back the remaining four of the eight bonds here sued for was 
occasioned solely by the carelessness and negligence of the agents 

emploved by plaintiff and not by the defendant. Wherefore 
51 defendant demands that the complaint herein be dismissed 

with costs. 

PECKHAM & TYLER, 
Defendant’s Attorneys. 

City AND County oF NEW YORK, 88: 

William G. Peckham, duly sworn, savs that he is one of the at- 
torneys for the defendant herein; that he has read the foregoing 
answer, and knows the contents thereof, and that the same is true, 
except as to the matters therein stated to be alleged upon informa- 
tion and belief, and that as to those matters he believes it to be true. 
Deponent further says that the reason why this implication is not 
made by the defendant is that the defendant is a foreign corpora- 
tion, and that he is one of the attorneys herein for the said corpora- 
tion; that the grounds of deponent’s belief as to the matters in said 

complaint not set forth upon deponent’s knoWledge are the 
52 statements of defendant’s officers and agents made to depo- 

nent, and the letters of said ofticers and agents written to 
deponent in relation thereto, and an inspection of various papers 
and documents relating to the issues of this action. 


W.G. PECKHAM. 
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Sworn to before me this 25th day of March, 1882. 
CHAS. I. CONNELL, 
Notary Public, N. Y. Co. 


(Endorsed :) N. Y. superior court. Fanny D. Wylie ag’st The - 
Northampton National Bank. Answer. Peckham «& Tyler, def’t’s 
att’ys, 111 Broadway, N. Y. city. 


dd Service of a copy of the within answer is admitted this 
25th day of March, 1882. 
HOLMES & ADAMS, 
I UT's Alt "ys. 
Filed March 30, 1882. 


o4 At a special term of the superior court of the city of New 
York held at the chambers thereof, at the new court-house 
in the city of New York on the 30th day of March, 1852. 
Present: Hon. Charles H. Truax, judge. 


Fanny D. WyYttkE ag’st THE NoRTHAMPTON NATIONAL BANK. 


Upon reading and filing the answer to the complaint in this 
action (the summons and complaint herein having been heretofore 
filed by the plaintiff), and the defendant having further filed an afti- 
davit of Eliphalet W. Tyler and a notice of appearance, and the 

appearance of the defendant having been duly entered in 

D0 said action, and the said defendant having simultaneously 
therewith presented to and filed in this court its petition 
sworn to on the 27th day of March, 1882, praying for the removal 
of this action into the circuit court of the United States for the 
southern district of New York,in the second circuit, pursuant to the 
act of Congress approved March 3rd, 1875, in such case made and 
provided, and it duly appearing thereby, and also by the summons, 
complaint, and answer herein, to the satisfaction of this court, that 
the preserit suit is a suit of a civil nature at law, and was brought 
in this court by the said Fanny D. Wylie, who, at the time of 
the commencement thereof, was and has ever since been and 
now is a citizen of and resident in the State of New York as 
plaintiff against the said The Northampton National Bank, which 
was at the commencement of said suit and has ever since 

ob been and now isa corporation duly created and organized 
and existing under and by virtue of the laws of the United 
States, and a citizen of and a resident in the State of Massachusetts ; 
and it further appearing to the satisfaction of the court as aforesaid 
that the matter in dispute in said suit exceeds, exclusive of costs, 
the sum or value of five hundred dollars ($500), and that it is a suit 
in which there is a controversy between citizens of different States, 
to wit, between the plaintiff, a citizen of and resident in the State of 
New York, and the defendant, a citizen of and resident in the State 
of Massachusetts, and that there has been no trial of said suit, nor 
any term at which the same could be tried, and the said petitioner 
having made and filed with said petition a bond with good and 
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sufficient surety for its entering in such circuit court on the 
od first day of its next session a copy of the record in such suit, 
and for paying all costs that may be awarded by the said circuit 
court, if said court shall hold that such suit was wrongfully or im- 


-properiy removed thereto, and also for its there appearing and enter- 


ing special bail in such suit if special bail was originally requisite 
therein, and for its doing all such other appropriate acts as are by 
the said act of Congress required to be done upon the removal of a 
suit into the United States court, such bond being a bond executed 
by said petitioner as principal and John B. Tyler and William K. 
Soutter as sureties, which is duly approved and filed: 
Now, on motion of Peckham & Tyler, attorneys for said petitioner, 
it is hereby ordered that the said petition and bond be and 
08 the same are hereby accepted by this court, and it is further 
ordered that the said cause be, and the same is hereby, and 
by the proceedings aforesaid, removed into the said circuit court of 
the United States for the southern district of New York in the second 
circuit. 


Ent. Ct 128 © 
(Endorsed :) N. Y. superior court. Fanny D. Wylie against The 


Northampton National Bank. Order removing cause to United 
Staies court. Peckham & Tyler, 111 Broadway, N. Y. city. 


09 Superior Court of the City of New York. 
Fanny D. Wy Lie ag’st Tot NorTHAMPTON NATIONAL BANK. 


To the honorable the superior court of the city of New York: 


The petition of the Northampton National Bank respectfully 
showeth : 

That heretofore and on or about the 26th day of January, 1882, a 
suit of a civil nature at law was brought in this court by Fanny D. 
Wylie. as plaintiff, against your petitioner, as defendant. That said 
plaintiff was at the time of the commencement of said suit, and has 


ever since been and now Is, a citizen of and resident within the State 


of New York, residing in the city of New York, in said State, and 
that your petitioner was at the time of the commencement 
60 of such suit, and has ever since been and now is a corpora- 
tion duly created and organized and existing under and by 
virtue of the laws of the United States, and a citizen of and resident 
in the State of Massachusetts, having its principal office at North- 
ampton, in said last-mentioned State. That the said suit was 
brought for the recovery by the said Fanny D. Wylie against your 
petitioner of the sum of ten thousand one hundred and eighty dol- 
lars for the value of certain bonds and coupons alleged to have been 
lost through defendant’s negligence, as stated and set. forth in the 
complaint in said action. That your petitioner denies any liability 
for said sum, or any part thereof. That issue has been joined by 
the service by your petitioner of the answer on the 25th day of 
March, 1882. : 
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61 That the said suit is a suit ofa civil nature at law in which 
there is a controversy between citizens of different States, to 
wit, between the plaintiff aforesaid, a citizen of and resident within 
the State of New York, and your petitioner, a corporation duly 
created and organized and existing under and by virtue of the laws 
of the United States, and a citizen of and resident in the State of 
Massachusetts, and that the matter in dispute in said suit exceeds, 
exclusive of costs, the sum or value of five hundred dollars; that 
there has been no trial of said suit, nor any term at which the same 
could be tried, and that the said suit is still pending undetermined 
in this court, and that, as your petitioner is informed and believes, 
the next term of this court at which the said cause could first be 
tried is the trial term of said court appointed to be held on 
62 the first Monday of May next at the court-house in the city 
of New York, and that your petitioner desires to remove this 
suit before the trial thereof into the next circuit court of the United 
States to be held in the southern district of New York, in the second 
circuit, in pursuance of the provisions of law as contained in the act 
of Congress, approved March 3rd, 1875, entitled “An act to deter- 
mine the jurisdiction of circuit courts of the United States and to 
regulate the removal of causes from State courts, and for other pur- 
poses.” Wherefore your petitioner prays for the removal of the said 
suit into the circuit court of the United States, to be held in the 
district where such suit is pending, to wit, into the circuit court of 
the United States for the southern district of New York, in 
the second circuit, and makes and files with this petition a bond > 
with good and_ sufficient surety for its entering in said 
63 circuit court on the first day of its next session a copy of the 
record in such suit and for paying all costs that may be 
awarded by the said circuit court, 1f said court shall hold that such 
suit was wrongfully or improperly removed thereto, and also for its 
there appearing and entering special bail, if special bail was origi- 
nally requisite therein, and for its doing all such other appropriate 
acts as by the said act of Congress approved March 3rd, 1875, are 
required to be done upon the removal of a suit into the United 
States court. 
And your petitioner prays this honorable court to aceept said pe- 
tition and bond and proceed no further in such suit. 
And your petitioner will ever pray, ete. 
THE NORTHAMPTON NATIONAL BANK, 
By OSCAR EDWARDS, President. 


COMMONWEALTH OF MASSACHUSETTS, ) “a 
64 County of Hampshire, Town of Northampton, | x4 


Oscar Edwards, being duly sworn, deposes and says that he re- 
sides in said town of Northampton; that he is over the age of 
twenty-one years; that he is the president of the Northampton Na- 
tional Bank, the petitioner described in and which has executed the 
foregoing petition; that he has read the said petition and knows 
the contents thereof, and that the same is true to his own knowl- 
edge, except as to the matters therein stated to be alleged on infor- 

dv—dUO 
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mation and belief,and that as to those matters he believes it to be 

true. Deponent further says that the grounds of his information 

and belief are a personal acquaintance and connection with the : 

matters stated in said petition and information and advice received : 

from the counsel of said petitioner in this action and from the 
other officers of said bank. 
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65 OSCAR EDWARDS. 
Sworn to before me this 27th day of March, 1882. 4 
[NOTARIAL SEAL. | CHARLES N. CLARK, : 


Notary Public. 


1 THE COMMONWEALTH OF MASSACHUSETTS, bi 
if Hampshire, 


I, William P. Strickland, clerk of the supreme judicial court, a 
court of record for the county and Commonwealth aforesaid, and 
aiso clerk of said county, do certify that Charles N. Clark, Esq., 
whose signature is affixed to the jurat on the paper hereto annexed, 
was at the date thereof a notary public within and for said county, 
duly commissioned and acting under the authority of this Common- 
wealth, and that full faith and credit is and ought to be given to 

his acts and attestations done in that capacity, and that I am 
66 acquainted with the handwriting of the said Charles N. Clark, 

Esq., and believe his signature to said jurat is genuine; also 
that the said Charles N. Clark, Esq., was duly authorized to take the 
acknowledgment of deeds and to administer oaths under the laws 
of said Commonwealth. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said supreme judicial court and of said county this 
twenty-seventh day of March, in the year of our Lord one thousand 
| eight hundred and eighty-two. 

Pe | [SEAL. | WM. P. STRICKLAND, Clerk. 


| (Endorsed :) Superior court of the city of New York. Fanny D. 
Wylie ag’st The Northampton National Bank. Petition to remove 
cause to United States court. Peckham & Tyler, def’t’s atty’s, 111 
Broadway, N. Y. city. | 


a 


67 Notice of Appearance. 
Superior Court of the City of New York. 3 
Fanny D. WYLIE against THE NorTHAMPTON NATIONAL BANK. i 


Sirs: Please to take notice that the defendant appears in this 
action, and that we are retained as attorneys for the defendant 
therein, and demand that a copy of the complaint, and all papers in 
this action, be served on us at our office, number 111 Broadway, New 
York city. 

Jan. 28th, 1882. 

Yours, &e., PECKHAM & TYLER, 
Attorneys for Defendant. 


Office No. and post-office address: 111 Broadway, New York city. 
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To Holmes & Adams, Esq’s, plaintiff’s attorneys. 


68 (Endorsed :) Superior Court of the city of New York. Fanny 

D. Wylie vs. The Northampton National Bank. Notice of 
appearance of defendant. Peckham & Tyler, attorneys for defend- 
ant, 111 B’dway, N. Y. city. | 


Due and timely service of a notice, of which the within isa copy, 
admitted this 28th day of January, 1882. 
(S’g’d) HOLMES & ADAMS, 
Plaintiff’s Attorneys. 


69 City AND County oF NEw YORK, 88: 
Superior Court of the City of New York. 
Fanny D. WYLIE vs. THE NoRTHAMPTON NATIONAL BANK. 


Eliphalet W. Tyler, being duly sworn, says he is one of the 
attorneys for the defendant in the above-entitled action, the said de- 
fendant having appeared herein by Peckham & Tyler, its attorneys. 
That said action was commenced on or about the 26th day of January, 
1882; that issue was Joined herein on the 25th day of March, 1882, 
by the service of an answer to the complaint herein; that neither 
party has served notice of trial; that the next trial term of this court 
has been appointed to be held on the Ist Monday of April, 1882; 

that the defendant desires to have the said suit removed into 
70 the circuit court of the United States for the southern district 
of New York, in the second circuit, and for that purpose pre- 
sents and files herewith its petition and bond, with good and suffi- 
cient surety, 1n accordance with the provisions of law in that behalf. 
No previous application has been made for the orders now asked for. 


Ek. W. TYLER. 


Sworn to before me this 30th day of March, 1882. 
GEO. P. HOTALING, 
Comm’r of Deeds, N. Y. City & Co. 


(endorsed :) N. Y. superior court. Fanny D. Wylie ag’st The 
Northampton National Bank. Order entering appearance. Aff’t 
and notice of appearance. Peckham & Tyler, def’t’s att’ys, 111 
B’dway, N. Y. city. Filed March 30, 1882. | 


71 Superior Court of the City of New York. 
Fansy D. WYLIE ag’st THE NorRTHAMPTON NATIONAL BANK. 


Know all men by these presents that we, the Northampton Na- 
tional Bank, a corporation duly created and organized and existing 
under and by virtue of the laws of the United, as principal, and John 
B. Tyler of Dover Plains, New York, by occupation physician, and 
William K. Soutter, of New Brighton, Staten Island; by occupation 
banker, as sureties, are held and firmly bound unto Fanny D. Wylie 
in the sum of five hundred dollars, lawful money of the United 
States of America, to be paid to the said Fanny D. Wylie, her ex- 
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ecutors, administrators, or assigns; for which payment, well and truly 
tu be made, we bind ourselves, our successors, heirs, execu- 
72 tors, and administrators, jointly and severally firmly by these 
4° presents. 
Sealed with our seals and dated the 27th day of March, in the year 
one thousand eight hundred and eighty-two. , 
Whereas the above-named Fannie D. Wylie has heretofore and 
on or about the twenty-sixth day of January, 1882, brought a suit 
of a civil nature, at law, in the superior court of the city of New 
: York, against the said The Northampton National Banks, above- 
) named, which is still pending undetermined in said court; and 
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: whereas the said The Northampton National Bank intends simul- E 
| taneously with the filing of this bond to file its petition in said suit 4 


in such State court for the removal of such suit into the circuit court 
of the United States to be held in the district where such suit is pend- 
ing, to wit, the circuit court of the United States for the 


73 southern district of New York, in the second circuit, accord- 4 
| ing to the provisions of the acts of Congress in such case & 
| made and provided: Now, therefore, the condition of this obligation 


is such that if the said petitioner, The Northampton National Bank, 
shall enter in the said circuit court of the United States for the said 
southern district of New York, in the second circuit, on the first day 
of its next session, a copy of the record in such suit, and shall pay 
all costs that may be awarded by the said circuit court if said court 
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2 shall hold that such suit was wrongfully or improperly removed 
: thereto, and shall also there appear and enter special bail in such 
i suit if special bail was originally requisite therein, and shall do or 
| | cause to be done such other appropriate acts as by the said act of 


Congress approved March third, eighteen hundred and seventy-five, 
are required to be done upon the removal of a suit into 

74 the United States court, then the above obligation to be void ; 
otherwise to remain in full force and virtue. 

THE NORTHAMPTON NATIONAL BANK, : 


. By OSCAR EDWARDS, President. L. 8. 
JOHN B. TYLER. L. 8. 
W. K. SOUTTER. 


County OF DUTCHEssS, 88: 


John B. Tyler, one of the obligors named in the foregoing bond, 
being duly sworn, says that he isa resident of and a householder 
within the State of New York, and is worth the sum of one thou- 
sand dollars over all the debts and liabilities which he owes or has 
incurred and exclusive of property exempt by law from levy and 
sale under an execution. 7 : : 


JOHN B. TYLER. 


Sworn to before me this 28th day of March, 1882. 
HORACE D. HUFCUT, 
Notary Public. 
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75 City AND County oF NEw YoRK, 88: 


William K. Soutter, one of the obligors named in the foregoing 
bond, being duly sworn, says that he is a resident of and a free- 
holder within the State of New York, and is worth the sum of one 
thousand dollars over all the debts and liabilities which he owes or 
has incurred and exclusive of property exempt by law from levy 
and sale under an execution. 

W. K. SOUTTER. 


Sworn to before me this 28th day of March, 1882. 
CHAS. I. CORNELL, 
Notary Public, N. Y. Co., N. Y. 


COMMONWEALTH OF MASSACHUSETTS, 
County of Hampshire, Town of Northampton, 


On this 27th day of March, 1882, before me personally came and 
appeared Oscar Edwards, the president of the Northampton 
76 National Bank, with whom I am personally acquainted, who, 
being by me duly sworn, did depose and say that he resided 
in the said town of Northampton; that he was the president of the 
Northampton National Bank and knew the corporate seal of said 
bank; that the seal affixed to the foregoing instrument was such ~~ 
corporate seal; that it was so affixed thereto by order and direction 
of the board of directors of said bank, and that he thereupon, by the 
like order and direction, subscribed bis name thereto as president of 
said bank. 
[SEAL. ] CHARLES N. CLARK, 


Notary Public. 


THE COMMONWEALTH OF MASSACHUSETTs, ] an 
Hampshire [ County], 88. 


I, Wim. P. Strickland, clerk of the supreme judicial court, a court 
of record for the county and Commonwealth aforesaid, and also 
17 clerk of said county, do certify that Charles M. Ciark, Esq., 
whose signature is affixed to the Jurat on the paper hereto 
annexed, was at the date thereof a notary public within and for said 
county, duly commissioned and acting under the authority of the 
Commonwealth, and that full faith and credit is and ought to be 
given to his acts and attestations done in that capacity, and that I 
am acquainted with the handwriting of the said Charles N. Clark, 
and believe his signature to said jJurat is genuine ; also that the said 
Charles N. Clark, Esq., was duly authorized to take the acknowl- 
ment of deeds, and to administer oaths under the laws of said Com- 
monwealth. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said supreme judicial court, and of said county, this 
twenty-seventh day of March, in the year of our Lord one thousand 

eight hundred and eighty-two. 
78 [SEAL. ] WM. P. STICKLAND, Clerk. 
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County OF DUTCHESs, 88: 


On this 28th day of March, 1882, before me personally —— 


John B. Tyler, to be personally known, and known to me to be one 
of the individuals described in and who executed the foregoing 
bond, and acknowledged that he executed the same. 
HORACE D. HUFCUT, 
Notary Public. 


STATE OF NEw. YORK, a8 
City and County of New York, 


On this 28th day of March, 1882, before me personally came Wil- 
liam K. Soutter, to me personally known, and known to me to be 
one of the individuals described in and who executed the 

79 foregoing bond, and acknowledged to me that he executed 


the same. 
CHAS. I. CORNELL,, 
Notary Public, New York County. 


(Endorsed :) Superior court of the city of New York. Fanny D. 
Wylie ag’st The Northampton National Bank. Bond on removal 
of cause to United States court. Peckham & Tyler, def’t’s att’ys, 
111 Broadway, N. Y. city. I hereby approve the within bond and 
the sufficiency of the sureties therein. Dated March 30th, 1882. 
C. H. T., J. Filed March 30, 1882. 


80 All which we have caused by these presents to be exempli- 
fied and the seal of the superior court of the city of New 

York to be hereunto affixed. 
Witness Charles H. Truax, Esquire, presiding judge of our said 
court, at the city hall of the city of New York, this 14th day of 


April, A. D. 1882. 
THOMAS BOESE, Clerk. 


Superior Court of the City of New York. 
Fanny D. Wyte against Tae NortHampton NationaL BANK. 


], Charles H. Truax, presiding judge of the superior court of the 
city of New York, do hereby certify that Thomas Boese, whose 
name is subscribed to the preceding exemplification, is the 
81 clerk of the said superior court, duly appointed and sworn, 
and that full faith and credit are due to his official acts. I 
further certify that the seal affixed to the said exemplification is the 
seal of the said superior court of the city of New York, and that the 
attestation thereof is in due form-of law. 
Dated New York, April 14th, 1882. 
CHARLES H. TRUAX, 
Presiding Judge of the Superior Court of the City of New York. 
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State oF New YORK, | 
City and County of New York, a 
I, Thomas Boese, clerk of the superior court of the city of New 
York, do hereby certify that Charles H. Truax, whose name 
82 is subscribed to the preceding certificate, is the presiding judge 
of the superior court of the city of New York, duly elected 
and sworn, and that the signature of said justice to said certificate is 
genuine. : 
In testimony whereof I have hereto set my hand and affixed the 
seal of said court, this 14th day of April, 1882. 
[Seal of the Superior Court of the City of New York. ] 
(Signed) THOMAS BOESE, Clerk. 


(Endorsed :) New York superior court. Fanny D. Wylie against 
The Northampton National Bank. Exemplified copy of record. 
Peckham & Tyler, def’t’s att’ys, 111 B’dway, N. Y. U.S. circuit 
court. Filed Apr. 17, 1882. Joseph M. Deuel, clerk. 


83 Circuit Court of the United States for the Southern District of 
New York. 


Fanny D. Wy it ag’st THE NoRTHAMPTON NATIONAL BANK. 


Sir: You will take notice that we are retained by, and hereby 
appear for, The Northampton National Bank, the defendant in the 
above-entitled action, and you will please enter our appearance 
therein accordingly. 

New York, April 17th, 1882. 

Yours, &e. 
PECKHAM & TYER, 


Defendant’s Attorneys. 


To Joseph M. Deuel, Esq., clerk United States circuit court, southern 
district of New York. 


84 -(Endorsed:) U. S. circuit court, southern district of New 
York. Fanny D. Wylie ag’st The Northampton National 

Bank. Notice of appearance. Peckham & Tyler, def’t’s att’vs, 111 

Broadway, N. Y. U.S. circuit court. Filed Apr. 17,1882. Joseph 
M. Deuel, clerk. 


85 United States Circuit Court for the Southern District of New 
York. 


Fanny D. Wy tie vs. THE NORTHAMPTON NATIONAL BANK. 


The replication of the plaintiff, Fanny D. Wylie, to the answers and 
pleas of the defendant, The Northampton National Bank : 


This repliant, saving and reserving to herself now and at all times 
hereafter all and all manuer of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of said 
answers and pleas, and each of them, for replication thereunto, says 
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that she will aver, maintain, and prove her complaint or declara- 
tion to be true, certain, sufficient in the law, excepting 
86 this, that since the commencement of this action, and since 
the service and filing of said answers and pleas, to wit, cn or 
about the 12th day of April, 1882, in a certain action in this court, 
in which this plaintiff was plaintiff, and Henry G. Pearson was 
defendant, this plaintiff had judgment for the possession, and since 
said date and under said judgment she has had and now has posses- 
sion of four of the certain bonds in the complaint mentioned, with 
the coupons thereto belonging, and maturing since the first day of 
August, 1881, which said bonds are distinguished by the numbers 
1322, 1640, 2184, 3083, and as to which bonds and coupons the 
plaintiff reduces the amount prayed for in her said complaint or 
declaration; and that the said answers and pleas are uncertain, 
untrue, and insufficient to be replied unto by this repli- 
87 ant, excepting, however, the admissions therein contained. 
And further and separately replying that, at the time of 
the commencement of this action, under and by virtue of the laws of 
the State of New York, the defendant was not allowed and is not 
now permitted or allowed to defend against the claims set forth in 
the said complaint or declaration upon the ground that the same 
did not accrue within six years prior to thé commencement of this 
action, and that such defence set forth in the II paragraph of said 
answers and pleas is insufficient in law. 

All of which matters and things this repliant is and will be ready 
to aver, maintain, and prove as this honorable court shall direct and 
humbly pray as in and by her declaration she has already prayed. 

HOLMES & ADAMS, 
Atty’s for Plaintiff. 


88 (Endorsed:) U.S. cireuit court. Wylie vs. The Northampton 

National Bank. Replication. Holmes & Adams, §attor- 
neys for pltf, 115 Broadway, N. Y. city. U. S. cireuit court. 
Filed Apr. 26, 1882. Joseph M. Deuel, clerk. 


89 Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Wednesday, the 24th day of January, in the year of 
our Lord one thousand eight hundred and eighty-three. 
Present: The Honorable Hoyt H. Wheeler, judge. 


Fanny D. WytLie vs. Toe NortHamptron NATIONAL BANK. 


This case being still on trial, the jurors sworn in it are called and 
severally answer to their names. _ 

The court denies the motion to dismiss the complaint herein. 

Mr. Peckham moves that the court direct the jury to find a ver- 
dict for the defendant, and is heard in support of said motion. 
Mr. Adams is heard in opposition thereto. 
The court directs the jury to find a verdict for the defendant. 
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On motion of Mr. Adams: 

Ordered, That the plaintiff have a stay of proceedings on the ver- 
dict for sixty days within which to prepare and serve bill of excep- 
tions herein. 


A copy. 


91 


ond circuit, held at the United States court-rooms in the city of New 
York on Wednesday, the 31st day of January, in the year of our 
Lord one thousand eight hundred and eighty-three. 

Present: The Honorable Hoyt H. Wheeler, judge. 


Fanny D. Wy tik vs. THE NORTHAMPTON NATIONAL BANK. 


On motion of Peckham & Tyler, defendant’s attorneys, after hear- 
ing W. G. Peckham, of counsel for defendant, in support of the mo- 
tion, and George H. Adams, on behalf of plaintiff, 1t 1s hereby or- 


92 


lien of the attachment herein. 


(Endorsed :) U.S. circuit court, southern district of N.Y. Fanny 
D. Wylie ag’st The Northampton National Bank. Order modifying 
stay of proceedings. Peckham «& Tyler, def’t’s att’ys, 111 Bdway, 


N, Y. 
clerk. 
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Fanny D. Wy tte ag’st THe NorTHAMPTON NATIONAL BANK. 


This action having originally been commenced in the superior 
court of the city of New York, and thereafter duly removed to this 
court, and said action having been tried by the court and a jury, 
and the jury having, by direction of the court, rendered a verdict in 
favor of the defendant, and the costs having been taxed at one hun- 
dred and nine dollars and sixty-eight cents, now, on motion of Peck- 
ham & Tyler, defendant’s attorneys, it is hereby adjudged that the 
complaint herein be dismissed upon the merits; that the defendant 


o4 


for its costs and disbursements herein, and that the defendant have 
execution therefor. 


Dated January 31st, 1883. 
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The jury say that, by direction of the court, they find a 
verdict for the defendant, and so say they all. 


JOSEPH M. DEUEL, Clerk. 


Ata stated term of the circuit court of the United States 
of America for the southern district of New York, in the sec- 


dered that the stay of proceedings heretofore granted be so 
far modified as to allow defendant to enter judgment herein 
and procure the release of its property attached from the--« 


(Signed) HOYT H. WHEELER. 


U.S. cireuit court. Filed Jan. 31, 1883. Joseph M. Deuel, 


Circuit Court of the United States for the Southern District 
of New York. 


go without day, and that the Northampton National Bank, 
the defendant, recover of Fanny D. Wylie, the plaintiff, the - 
sum of one hundred and nine dollars and sixty eight cents 


4—309 
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Joseph M. Deuel, clerk. 
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Judgment signed this 31st day of January, A. D. 1883. 
(Signed) JOHN A. SHIELDS, 
Deputy Clerk. 


(Endorsed over all :) U.S. C. G., 8. D.N. Y. Fanny D. Wylie vs. 
The Northampton National Bank. Judgment roll. U.S. circuit 
court. Filed Jan. 31, 1883, 3.385 p.m. Joseph M. Deuel, clerk. 


95 The people of the State of New York to the sheriff of the city 
and county of New York, Greeting: 

Whereas an application has been made to the judge granting this 
warrant by Fanny D. Wylie, plaintiff, for a warrant of attachment 
against the property of the Northampton National Bank, defendant 
in an action in the superior court of the city of New York, and it 
appearing by affidavit to the satisfaction of the judge granting this 
warrant that one of the causes of action specified in section 635 of 
the Code of Civil Proceedure exists against the defendant to recover 
a sum of money only, to wit, the sum of ten thousand and one bun- 
dred dollars and eighty cents as damages for breach of contract, 

express cr implied, other than a contract to marry; and the 
96 affidavits showing that a cause of action therefor exists 
against said defendant in favor of the plaintiff for the sum 
stated in the affidavit of ten thousand and one hundred dollars 
and eighty cents, and interest from the 26th day of January, 1882; 
that the defendant is a foreign corporation and is a non-resident of 
the State of New York; and the plaintiff having also given the un- 
dertaking required by law, now you are hereby commanded to attach 
and safely keep so much of the property within your county which 
the defendant, The Northampton National Bank, has, or which he 
may have, at any time before final judgment in the action, as will 
satisfy plaintiff’s demand of ten thousand and one hundred dollars 
and eighty cents, together with costs and expenses, and that 
97 you proceed herein in the manner required of you by law. 
Witness the Hon. John Sedgwick, chief judge, at the court- 
house in the city of New York, this 26th day of January in the year 
1882. 
WM. H. ARNOUX, J. 
HOLMES & ADAMS, 
PU i's Att’ys. 


I hereby certify that the foregoing is a true copy of a warrant in 
my hands for service, and that I have attached the sum of $12,000 
thereunder to secure the claim of the plaintiff therein. 

Dated N. Y., April 17, 1882. 

(S’g’d) PETER BOWE, Sheriff, 
Per WILLIAM F. SCHNEIEDER, 
Deputy Sheriff. 
(Endorsed:) N. Y. superior court. Fanny D. Wylie ag’st 
9S The Northampton National Bank. Certified copy. Warrant 
of attachment. U. S. circuit court. Filed Apr. 17, 1882. 
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99 Bill of Exceptions Filed at the October Term of said Court, A. D. 
1882, upon the Trial to the Jury of the Above-entitled Cause. 


United States Circuit Court for the Southern District of New York. 
Fanny D. WytLie vs. THE NORTHAMPTON NATIONAL BANK. 


Be it remembered that in the trial of the above-entitled cause the 
plaintiff excepted to the ruling of this court instructing and direct- 
ing the jury to render a verdict for the defendant, and to such ruling 
and direction the plaintiff then and there duly excepted, and files 
this her bill of exceptions. : 

The evidence offered by the plaintiff tended to show the follow- 

ing facts: | 
100 In January, 1876, the plaintiff, then unmarried, resided at 

Northamptrn, Massachusetts, and on the 26th and 27th days 
of January, 1876, had a deposit in the Northampton National Bank 
for safe keeping — eight first-mortgage bonds of the Pacific railroad 
of Missouri for $1,000 each, and each then having attached to it 
coupons or interest warrants for $30 each, representing the semi- 
annual interest falling due on the same, and payable on the first 
days of February and August in each and every year until the ma- 
turity of the bonds, which would be in 1888. 

On the night- of the 26th and 27th of January, 1876, the bank. 
was entered by burglars and property consisting of money and se- 
curities and evidences of indebtedness amounting in par value to 

about $1,600,000 was stolen therefrom, including a large 
101 amount of property belonging to the bank and the plain- 

tiff’s eight bonds and coupons. Plaintiff’s bonds were kept 
by the bank as a favor to plaintiff, without profit or compensation 
for the keeping to the bank. 

Plaintiff heretofore brought various suits against other parties— 
one suit for four of the bonds, and other suits for various coupons 
sued on in the cause at bar. In this suit plaintiff sued for eight bonds 
and attached $12,000 in New York on the ground that defendant 
was a foreign corporation. Ina replevin suit brought prior to this 
suit she recovered from Postmaster Pierson four of the eight bonds 
here sued on (and some of their coupons). She received the bonds 
in replevin prior to this suit upon the usual undertaking in 
replevin, but did not get judgment until after this suit was com- 

menced, Plaintiff also sued the following parties for coupons 
102. ~— of her Missouri Pacific bonds, viz.: The Spevers, The First 

National Bank, The Missouri Pacific (the maker of the 
bonds), Kuanth, Nachod & Kulne, and the Seligmans. The Selig- 
man suit is still pending. From the Spevers she recovered about 
$1,000. In all the other cases (except Seligman’s) she has recovered. 
Plaintiff also recovered $2,200 worth of her Connecticut river 
stock stolen in the robery. Plaintiff at the trial did not claim to 
recover in this action for any bonds or coupons recovered in the 
other action as aforesaid. Besides the plaintiff’s bonds, other 
bonds and_ securities to a large amount belonging to the cus- 
tomers of the bank were likewise deposited in said bank for safe 
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keeping and were stolen at the same time. The plaintiff, prior to 

said robbery, and subsequent thereto, was a depositor and cus- 
103 tomer of said bank, keepivg therein deposits of her money. 

Plaintiff testified that she considers the officers of the defend- 
ant honorable men and in good repute in their community, and 
that whenever she has banking business in Northampton she does 
it to this day with defendant. Her only brother, she says, and 
others of her relatives are regular depositors with defendant to this 
day. 

Five other witnesses of the plaintiff (all who testified from personal 
knowledge) testified that the officers of the defendant were faithful, 
reputable, and diligent men, and that the officers showed zeal, dili- 
gence, and ability in prosecuting the thieves and recovering the 
stolen property ; and Hinckley testified that the officers of the de- 
fendant bank followed every clew. 


Detective PINKERTON, called by plaintiff, testified : 


In my experience I never knew a bank that worked as hard 
104 to get the thieves to recover all the property of this bank. 
After the robbery some effort was made by the bank or its 
otticers for the recovery of the property so stolen, and about four weeks 
thereafter the officers and directors of the bank caused a meeting to 
be held at the bank of some of the losers by the robbery, including 
those who were depositors for safe keeping like the plaintiff. The 
plaintiff did not attend this meeting or any other meeting of the 
kind, and there is no proof that she was represented at any such 
meeting. 


Dr. Wy IE testified as follows: 


QQ. When do you say that the bank undertook to get back your 
wife’s bends ? 
A. Well, the first thing I heard about it I supposed they were 
doing it then ; the very first time I heard anything about the robbery. 
Q. Then you cannot fix anything of your own knowledge 
105 = when the bank originally undertook to get back vour wife’s 
bonds ? 
A. I should judge from the time the robbery took place almost. 
Q. Can you fix any date of your own knowledge when the bank 
undertook to get vour wife’s bonds back ? | 
A. I know at least only from other persons that there was a meet- 
ing three weeks after. Plaintiff’s marriage occurred in June, 1877. 
At this meeting all, or nearly all, of the directors and ofticers of 
the bank were present, and it was, among other things, proposed on the 
part of such depositors that a committee should be appointed to take 
measures for the recovery of the property stolen and the apprehen- 
sion of the robbers, and that such committee should consist of three 
members, who should be connected with the bank officially, and 
three who should not be so connected, but should be selected 
106 from those losers who had been depositors for safe keeping. A 
resolution to this effect was finally assented to by the 
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officers of the bank, but was voted down by those present, and the 
whole matter was left as before. Subsequent to this time the bank 
continued in its efforts to recover the property so stolen, and in that 
respect a number of its officers and agents made efforts and took 
part in negotiations as well in behalf of the other losers as for itself. 
Some of the losers worked alone for the recovery of their property ; 
others negotiated or prosecuted by their own method, and also in 
connection with the bank’s agents. The State of Massachusetts, by 
its attorney general, had charge of the continuing and discontinu- 
ing of the criminal prosecutions. The court, with the attorney gen- 
eral’s approval, ordered the discharge of Leary, Draper, and Connor 
in 1881. 

Upon the marriage of the plaintiff, Dr. W. Gill Wylie, in 
107 June, 1877, the latter was by her authorized to act for her in 

the matters hereinafter specified. 

In the summer of 1877, at New York, Dr. Wylie was informed by 
a patient of his that the latter was on familiar terms with a sister of 
the wife of Scott, one of the burglars then under indictment and in 
prison at Northampton, and could get at Mrs. Scott an] could get 
back the plaintiff’s bonds if the doctor would commission him to do 
so. At this time Dr. Wylie did not act upon this suggestion, for 
the reason, as he now states it, that he was under the impression 
that the bank was acting for his wife In proceedings for recovery of” * 
her property. Shortly after (and in the fall of 1877) he went to 
Northampton and told Mr. Warriner, the vice-president of the bank, 
of this proposition as to Mrs. Scott, and that he (Wylie) thought he 

could get his wife’s bonds back by offering a reward, and that 
108 he did not feel at liberty to act without first consulting the 

bank. Wylie testified that Warriner then told him that it 
would not be fair to other losers to negotiate independently, and re- 
quested Wylie not to do so and not to offer rewards or negotiate for 
the securities independently of the bank, stating that the bank was 
negotiating to get the securities back. To this request Wylie ac- 
ceded, and answered that he would do as requested. In 1879 Mr. 
Warrener still advised Dr. Wylie against that course, and said that 
it would be unfair to other losers, but said that the losers could take 
any course that they wished ; the bank would not object. 

W vlie thereafter did not offer a reward for the recovery of the 
plaintiff’s bonds, except that in 1879 he authorized the offer of a 
reward in Europe when certain of his bonds were there sold in open 

market, as appears hereafter. 
109 In January, 1878, Wylie learned from the reports in the 

newspapers that one of the directors of the bank had recov- 
ered $25,000 of Union Pacifie bonds, which had been stolen at the 
same time, and thereupon wrote to Hinckley asking him for infor- 
mation, to which Hinckley answered that he had obtained the bonds 
through a respectable party in Northampton, and had no informa- 
tion to give. 

In due course, after its date, Wylie, at New York, received the 
following letter from Hinckley : 
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NoRTHAMPTON, Mass., Feb’y 9th, 1878. 
Dr. W. Gill Wylie, 40 W. 40th street, New York city. 
My Deak Sik: Refering to our correspondence of 8th ulto., it has 
occurred to some of our directors that we have no right to use the 
funds of the stockholders of the bank for the benefit of the 
110 ~— special depositors, losers by the robbery, without some guar- 
antee that they will be repaid. We presume all who recover 
their property will be willing to pay their fair share, but, inasmuch 
as the point has been raised, we have thought best to get the signa- 
tures of the depcsitors to an agreement to that effect, so that in case 
we have to act promptly, we can do so without risk. I enclose copy 
of the agreement, which has been signed by myself and a large ma- 
jority of the losers, a few more of whom are vet to be seen. [If it 
meets vour approval, will you and Mrs. Wylie sign it and return it 
to me? 
With kind regards to Mrs. Wylie, I remain very truly yours, 
HENRY B. HINCKLEY. 


In Hinckley’s letter of February 9th, 1879, was enclosed a paper, 


as follows: 
New York, March 2, ’78. 


111 NORTHAMPTON, February, 1878. 


We whose names follow having suffered the loss of securities by 
the robbery of the Northampton National Bank in January, 1876, 
hereby agree to pay a pro rata proportion of the expenses incurred 
in obtaining them and returning \ se to us. 

: FANNY D. WYLIE. 
W. GILL WYLIE. 


Subsequent thereto and in due course Wylie received the follow- 
ing letter: 
“ NORTHAMPTON, Mass., Feb. 27, 78. 
“Dr. W. Gill Wylie, New York, N. Y. 
“DeaR Sir: Having received no reply to my letter of the 9th inst., 
I write you again,at the request of Messrs. Warriner & Edwards. 
Mr. Charles Damon told me the other day that you objected to the 
form of the paper I sent you. It was written by Mr. Warriner, and 
I supposed was a copy of the original paper signed by most 
112. = of the parties here. The enclosed, w’h he handed me yester- 
day, he says 1s an exact copy of it. We have every reason to 
suppose that the Government bonds have been disposed of. The 
U. P.’s, $25,000, I got last Oct., through an outside party. But the 
balance, we think, on pretty good grounds, is all together, and can 
be got cheaper in bulk than in detail. We have strong hopes of 
being able to effect a negotiation at no distant day, and would like 
to make one clean job of it. ‘ 
“ Please let us hear from you. 
“ Yours, truly, 


“HENRY R. HINCKLEY.” 
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Thereupon, and about March 2nd, 1878, Wylie sent to Mr. Hinck- 
ley the following paper signed by himself and the plaintiff. This 
was the same paper which had been sent to Wylie for signature in 

the letter of Mr. Hinckley referred to above. 
113 With this agreement was sent the following letter : 


Forty West 40TH Street, March 2nd, 1878. 


Henry R. Hinckley. 

Dear Sir: I am sorry your second letter has gone unanswered so 
long, but I have not had my clothes off for the past two mights and 
have not had time to write. 

After the receipt of your first letter I expected to be in Northamp- 
ton to see about the lost bonds of my wife, but did not get away. I 
am afraid Mr. Damon did not get things exactly straight in his short 
talk with you. 
~ JT agree with you that the lost securities ought to be bargained for 
all at once and not in detail and the sense of the propriety of all 
working together has certainly kept me from trying to get the bonds 

by my own efforts. 
114 I will say frankly that it is my opinion that if the losers (of 
large amounts at least) were to be consulted as to what they 
are willing to pay and informed beforehand what terms are offered 
the final result of the negotiations would be likely to give more 
general satisfaction. | 

Inclosed you will find the agreement signed by Mrs. Wylie and 
myself. My objection to signing this is the want of definiteness as 
to what may be included under the term expenses incurred. My 
reasons for signing it are my inability to leave N. Y. even for a 
day and my belief that any transaction in which you take part 
will be Just and fair. | 


Yours, sincerely, W. GILL WYLI 
. GIL 4 1. 


Mr. Hinckley recovered his bonds in October, 1877. The Wylies 
first operred a written correspondence with any one connected with 
the bank when Wylie wrote to Hinckley in January, 1878. 
115 = The plaintiff read Hinckley’s testimony. Hinckley’s loss was 
of property belonging to himself individually or as trustee to 
private parties. | 
Ex. 1. 
40 West FortietH STREET, March 20, 1881. 
Mr. Warrener. | 
Dear Sir: A short time since Lagrave was arrested in Paris, but 
the stolen bonds could not be found. He said that they had heen 
sent back to the United States. No more coupons have been pre- 
sented for payment, and [ think the bonds are still in the hands of 
the thieves who stole them. I understand that a compromise has 
been or is to be effected. We, of course, expect Mrs. Wylie’s bonds 
will be included in any compromise or settlement. Some of 
116 — my friends advised me to offer a reward for the bonds, but I 
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felt satisfied they must be in the hands of the original thieves, 
and after the trouble we gave Lagrave it would not be easy to get 
any one to negotiate them. 
I will be glad to hear from you about the matter. 


Yours sincerely, 
W. GILL WYLIE. 
“ Ex, 2.” | 
40 West 40TH St., Jan’y 20th, 1879. 
Mr. James Warriner. 

Dear Str: We have found that thirty-six coupons from six of the 
eight Missouri Pacific bonds have been presented. We managed to 
get out an injunction before the money was paid. .The coupons 
were presented by Speyer & Co., who said they had. received them 

from their branch house at Frankfort-on-the-Main, Germany. 
117 We expect soon to bring suit to recover the money, and wish 
to prove our case, and to do so it is necessary to have a state- 
ment of the purchase and transfer of the bonds; also, a sworn state- 
ment that the bonds were in the bank for safe keeping on the night 
of the robbery. Iam impressed with the idea that my name was 
written on each bond. Can you tell me if this is true? If so, please 
make statement to that effect Please send me several of your 
printed circulars of the stoien securities. I would like to receive an 
answer as soon as possible, as I don’t know at what time I shall 
need this information. 
Very truly yours, 


FANNY D. WYLIE. 


In January, 1879, 36 coupons cut from 6 of the plaintiff’s bonds 
were presented to the Pacific R. R. Co., in New York, for payment 
by Speyer & Co., bankers of that city, representing Lazard, 

118 Speyer [&] Ellison, bankers in Frankfort, Germany. 

Notice of this presentation was at once given to Wylie by 
the R. R. Co., and to prevent the payment of the same or transmis- 
sion abroad of the proceeds plaintiff brought suit against Speyer & 
Co. and recovered the value of these coupons. These coupons had 
been purchased in Frankfort under the following circumstances : 
In, December, 1878, a stranger calling himself Worth and stopping 
at a hotel there offered the coupons for sale with some other securi- 
ties, representing himself to be an American traveller, and that the 
coupons belonged to bonds which were the property of an estate 
which had been for some years in litigation, the litigation being 
lately closed and the securities set free. To other persons in Frank- 
fort, Seligman & Co., at about the same time Worth sold the 

six bonds with the unmatured coupons and at once disap- 
119 ~~ peared. 

The following are extracts from the complaint put in evi- 
dence, which was sworn to by this plaintiff in this plaintiff’s suit 
against the Speyers, viz: 

First. That soon after the said burglary was committed a particu- 
lar description of said bonds, and of all securities so stolen, was ad- 
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vertised in 1 public newspapers and otherwise extensively in this 
country and Europe. A description was extensively circulated in all 
principal cities and banks in this country and Europe. 

Second. The plaintiff, soon after said burglary and long prior 
thereto, duly notified said Missouri Pacific talieat of the ownership 
4. of said bonds and coupons, of said burglary, and of said bonds and 
coupons as aforesaid, and of their descriptions and numbers as afore- 
said. 

Third. That said burglary was one of the most notorious 

120 for years; that plaintiff is informed and believes that notices 

of said burglary were extensively circulated in this country 

and Europe, and a particular description of all securities, including 

those hereinabove mentioned, given, with the numbers, was adver- 

tised in public print and by circulars distributed in the principal 

ctheneuik bandied houses 1n this country and Europe, and, upon in- 

formation and belief, that on or about the 29th day of February, 

1876, the firm of Speyer & Co. were served with a list of said stolen 
securities, including bonds and coupons of the plaintiff herein. 

Fourth. That said Speyer & Co. were and are chargeable with no- 
tice that the same came not rightly or lawfully into their possession. 

The judgment-roll in said suit of this plaintiff against Speyer et al. 
further shows that the court found, on motion of this plaintiff’s at- 

torneys, that due diligence had been used in notifying the’ ° 
ee 121 railway company, which was the maker of the bonds, and all 
bankers, &c., in Europe, including Speyer and other parties 
at Frankfort, of the loss of the plaintiff’s bonds. 


Dr. WYLIE testified as follows: 


Q. Did you have information at the time you brought the Speyer 
suit, did you have any information as to how far this paper had 
been disseminated in this country or Europe? 

A. Nothing, except the statement of the bank. 

Q. What were they ? 

A. They simply wrote and said that they had sent notices out 
and that the notices had been telegraphed abroad, but they didn’t, 
their letter explains. I could find no evidence. 

Q. Then, it having appeared from the findings in the Speyer suit 
that notice had been given abroad of this robbery, I ask you the 
| sources of vour information upon which that finding was made. 

a A. So far as I had anything to do with it my information 
122 came from the bank as to that it had been done. 
Q. And you had no other information than that at that 


time? 

A. I looked after it at that time, but could not find it. 

Q. Did you rely upon such information in that respect as you got 
from the bank? 

A. I supposed there was nothing else for me to do. 

Q. Did you rely upon that? 
A. Yes. 
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The plaintiff testified as follows: 


Q. You say that you made oath toa paper that was shown to 
you; was that made upon your knowledge, upon such information 
as you had at that time? 

A. The agreement, do you mean ? 

Q. No. 

Q. (Repeated.) 

A. The information at that time. 

Q. From whom had you received that information; do you re- 
member? 

A. No; I don’t know that I do. . 

Q. Do you know whether the statements of that complaint in the 

Speyer suit in that paper were made in your presence by me 
1238s or by vour husband ? - 
A. I think they were. 

Q. By which you mean that the information upon which you 
made that complaint, so far as it was on information, was informa- 
tion received from your husband or from me? 

A. Yes. North was an assumed name, the man being one Lagrave, 
proven to be a go-between for dealers in stolen bonds. After the 
proceedings begun against Spever & Co. here, the purchasers from 
Lagrave in Frankfort took measures for the apprehension of Lagrave, 
and in the same year he was arrested at Cologne and taken to Frank- 
fort and tried on the criminal charge of concealing stolen securities. 
This trial resulted in the discharge of Lagrave upon the ground that 
Frankfort was not the proper forum, and he again disappeared. At 
the time of his discharge, the bonds so purchased of him were forced 

back upon Lagrave by the purchasers. During these pro- 
124 ceedings plaintiff was represented at Frankfort by a local 

lawyer, but Lagrave escaped from Frankfort after his discharge 
and the retransfer to him of the bonds. 

Schuttenfels testifies that at Frankfort, in 1878, he bought six of 
the plaintiff’s bonds at Frankfort from Lagrave, in good faith, for 
value. The plaintiff had counsel in New York, other counsel in 
Brooklyn, two counsel in Massachusetts, and counsel and a friend at 
Frankfort employed by her in the prosecution of this action and the 
other earlier proceedings in relation to her stolen bonds. 

Reingamun, Mrs. Wylie’s Frankfort lawyer, testifies that the plain- 
tiff employed him as her counsel at Frankfort-on-Main on January 
17, 1879. 

He also testifies as follows: 

My name is Paul Reingamun; age, 43 vears; residence, Frank- 
fort-on-the-Main ; my occupation is that of a lawyer. I know Gus. 

tavus Speyer, George Speyer, W. B. Bonn, and Ignace Schuster- 
125 “I had no transactions with said person. I saw Lagrave at 

his criminal trial, but did not speak with him. Ihad no such 
sale. He was arrested in Cologne, in June, 1879, by the police on 
complaint of Mr. Schottenfels. Nothing was done in my behalf 
against said person, but in behalf of Mrs. Wylie I com menced a civil 
suit against said person. I made no oath or deposition. 
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“Said person was criminally tried for having bought and sold 
certain stolen bonds and coupons and being suspected of having 
knowledge at the time of said purchase and sale that such bonds 
and coupons were stolen.” 

Firstly. This criminal prosecution ended with his acquittal, on 
January 13th, 1880, as the judges said that the right forum was not 
at Frankfort. Secondly. [ commenced a suit against La Grave, de- 
manding from him the bonds and coupons he had sold at Frank- 

fort. The description of them is as follows: Eight Missouri 
126 ~=—s- Pacific gold bonds, numbered respectively 588, 1522, 1640, 
2184, 3083, 631, 5056, and 5886. The first six numbers con- 
tain bonds stolen from Mrs. Wylie, the last two not stolen from 
her. The coupons were of the same eight bonds, due February 1 
and August 1 of the years 1876, 1877, and 1878—that Is, forty-eight 
pieces, each of $30. The bonds were each $1,000 bonds. Thirdly. 
Mr. Schottentels commenced also a suit against said person to com- 
pel him to buy back the six stolen bonds sold tu said Schottenfels, 
which he had then sold to others. One of said bonds had been ac- 
quired by Messrs. Seligman and Stettheimer and seven by Messyz 
Mandlebaum and Steinhardt, as I believe Mr. Schottenfels materi- 
ally acted for these proprietors, who had demanded the same of lim 
by threatening that if he, Schottenfels, would not make the suit for 
them they would go against him. Mr. Schottenfels’ lawyer, in the 
interest of said Seligman, Stettheimer, and Mandlebaum and 
127 = Steinhardt, arranged immediately with Lagrave that said 
Lagrave took back the bonds, paving for them with money 
and United States bonds, which had been found in his, Lagrave’s, 
possession and were in the hands of the police. All this came to 
my knowledge after Lagrave had left Frankfort, which he did im- 
mediately afte having made said arrangement. Fourthly. Mr. 
Gumpertz commenced a suit against Lagrave to compel him to 
buy back the thirty-six coupons of the stolen bonds, which had 
been sold directly to said Gumpertz by Lagrave, but as far as I 
know Gumpertz had no success in consequence of the mancevre de- 
scribed in subdivision No. 3 of this answer between Lagrave amd 
Schottenfels’ lawyer. | 
Reinganun was instructed by plaintiff to attach her bonds, but 
did not do so. Seligman & Speyers, New York houses, had been 
personally notified in 1876 that plaintiff’s bonds had been 
128 stolen. Dr. Wylie sent telegrams abroad as early as January, 
1879, notifying bankers about the theft of these bonds, and 
testified as follows: 

Q. Did you follow up or attempt to follow up the bonds from the 
appearance of the coupons ? 

A. Well, how do you mean follow up? I have done all I could. 
I had arrested Lagrave the second time in Paris; that is, after he 
was arrested at Frankfort and had him searched. Afterwards and 
on two occasions 3 coupons from plaintiff’s said bonds were pre- 
sented by respectable bankers for payment, and on notice of the same 
to plaintiff by the R. R. Co. were replevied and recovered by the 
plaintiff. 
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Subsequent to the commencement of this action, as appears by 
replication herein, the plaintiff recovered four of said bonds sued 
for in this action, with coupons attached, maturing subsequent to 
the February coupon of 1881, under the following circumstances : 

A registered letter was mailed at New York, addressed 
129 toone Gray in London. Gray not being found, the package 
was returned by the English post-office to the U. S. dead-letter 
office, when it was opened, and found to contain four Missouri Pacific 
R.R. bonds. The package being returned to Pearson, postmaster 
at New York, the latter failed to find the person who registered the 
package, his address given proving to have been a falsé one. Upon 
the postmaster’s enquiry, it was discovered that the four bonds were 
part of those stolen at the bank, and, on enquiry made, the bank 
notified the postmaster and plaintiff to that effect. A replevin was 
brought by the plaintiff against the postmaster for the bonds, [and 
was sustained by this circuit court. These 4 bonds were replevie 
and suit begun on them before this suit at bar was begun. 

After the appearance of the 36 coupons in January, 1879, the fol- 

lowing correspondence took place : 


NORTHAMPTON NATIONAL BANK, 
: NORTHAMPTON, Mass., Jan’y 21st, 1879. 
Dr. W. Gill Wylie. 
130 Dear Sir: The matter of Mrs. Wylie’s ownership of the 
Mo. Pacific bonds can be proved beyond question. 

We purchased the bonds for her from Mess. Clark, Dodge & Co., 
Wall street, on or about Jan’y 5, 1875, and received the money from 
Mrs. W. (then Miss Damon) in payment for them. If we can serve 
vou in any way of affidavits or otherwise let us know. 


Yours truly, 
J. L. WARRINER, V. P. 
(Over.) | 


Your second telegram just received. The bonds were coupon 
bonds, not registered, and consequently no name would appear on 


them. 
J. L. W. 
The bonds can be fully identified as Mrs. Wylie’s by the numbers. 


NORTHAMPTON, Mass., Feb’y 6, 1879. 
Dr. W. Gill Wylie, 40 W. 40th st., New York. 
131 My Dear Str: I have just returned from a week’s absence 
and find a letter from you to the Northampton Nat’l Bank, 
some expressions In whizh pain me as implying that I have taken 
advantage of my position as director in the bank to better myself in 
the negotiations of my stolen securities to the disadvantage of your- 
self and other losers. 

I am confident when you come to learn all the circumstances you 
will be convinced that I have done nothing to forfeit your esteem. 
The facts are briefly these : 

Soon after the conviction of Dunlap & Scott, but before the mo- 
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tion for new trial on exceptions was argued, Bond told Mr. Edwards 
that D. & S. had separated $100,000 of the best of the bonds from 
the main lot before their arrest, and borrowed money on them ; that 
on payment of $8,000 we could get the whole. Weconcluded 
132 ~—_— that it was best to do this, and Bond went down with the $8,000, 
but returned bringing the c’k with him, saying the parties in 
New York would not agree to it. 

Early in October he notified Mr. Edwards that the holders of 
$25,000 U. P. R. R. S. F. b’ds were getting impatient for their 
money, and that unless thev could get $6,000 for them they would 
send them abroad. This was such an advance in price from the 
first proposition that I at first indignantly refused (N. B.) I was 
the only loser of that particular class of bond, which was known to 
Mr. Edwards; so it was that fact, and not because I was a bank direc- 
tor, that gave me the opportunity to negotiate. 

After sleeping on the proposition and further conversation with 
Mr. Edwards we concluded that .it was. better for all parties for me 
to accept the proposition ; so I gave Bond a cheque for $6,000,and a 

few days after he brought the $25,000 U. P.’s with their 
133 back coupons. Bond was very urgent that his name should 

not be mentioned in the matter, saying he would help us all 
he could, and he could best do it if public attention were not drawn 
to him. Dunlap & Scott, who were still in jail expecting a new 
trial, expressed themselves as very much chagrined at the course 
their friends were taking, thinking it might prejudice their interests 
with the court in granting a new trial. 

Mr. Edwards had frequent interviews with them,and they always 
told him that all they wanted was their liberty, and if they got a 
new trial and we did not hound them with Pinkerton we should 
have all our stolen property, including the $75,000, which they 
thought they could control if they were once out of prison. The U. 
S. coupon b’ds were the only exception to this, they claiming to have 

sold them immediately after the robbery. 
134 It was thought best for all parties in and out of prison that 
I should keep mum about the U. P. transaction; so I looked up 
my bonds and coupons from October until after the first June, 1878, 
when, D. & S. having been sentenced to State’s prison, I did not see 
that atiybody was going to be benefited by my going without my 
income. I went to see D. & S. the Sunday evening the Sunday 
evening before they were sent to Boston and talked with them a 
couple of hours. It was the only time I ever did talk with either of 
them. They were very much dejected, and said they were afraid 
the $75,000 in the hanes of their friends would prevent their ever 
getting their liberty. I endorsed this opinion, as I wished them to 
use what influence they had to keep it together. After I had col- 
lected my coupons, you wrote me Jan’ v 8, 78, and I replied 
135 January 9th, giving you’ briefly the facts, and concluding 
with the assurance, “If I learn of anything which can be of 
possible service to you I will not fail to write. 

Now I do not see of what possible service it could have been to 

you to “give away” Bond. He was the ouly string we then had to 
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pull, and if we broke faith with him it might prevent any further 
negotiations. 

We urged upon him the importance of trying to negotiate for the 
whole $100,000, but he told us he could co nothing; that the par- 
ties who held it would deal in their own way, or not at all. I have 
felt hardly towards Bond at times, but am inclined to think that he 
did the best he could for us. No one unaccustomed to the thieves 
can form any idea of their way of looking at things, and I do not 
think Bond was the kind of man that could influence them in 

the least. Some time afterwards, I don’t recollect when, Bond 
136 ~=went down to Boston, to visit his clients, and brought a mes- 

sage from thern to the effect that I could have the balance of 
my U. P.’s $19,000 by paying $10,000 for them. I was very angry 
at this, and told Bond that his clients were too sharp; that when [ 
had men by the throat I did not allow them to dictate terms to me; 
that if they did not abate their demands I would use all my exer- 
tions to keep them where they were. He replied that D. & S. were 
painfully aware of that, and on that account were exceedingly anx- 
ious to have the matter settled; that the bonds were beyond their 
control; that this was the best that could be done, and unless I had 
some better way of getting back my property I had better accede to 
the proposition. After consultation with Mr. Edwards, I at length 
gave him half the amount he demanded, $5,000, and he went to New 


York, with instructions to negotiate for the whole $75,000 if he 


could. 
13 He telegraphed me next day for the other $5,000. I tele- 
graphed back, “ Not another dime.” He returned in due 
time, returned me my money, saying he could do nothing with 
them. 

The result shows he was right. I lost my $19.000 U. P.’s, which 
have been negotiated abroad like your P. R. R. of Missouri b’ds. If 
I had come to their terms it is possible that they might have ap- 
proached us with the other bonds, but there isno knowing. I acted 
according to my best judgment. I[ then thought I had encouraged 
them to drive a hard bargain with us by paying the $6,000 for the 
$25,000, and that they would grow more and more outrageous, and 
until the recent developments have cherished a hope that when they 
got hard up they would again approach us with more moderate pro- 
posals. 

We now considered Bond “a dead horse,” of use to nobody. 

Early in February we were approached by another party, 
138 aman well known in political circles, who said he had been 
approached by parties who were in communication with the 
holders of all uf the balance of the stolen property excepting the 
coupon governments, and that if we could agree on terms he could 
get it back for us. We were very much surprised at this, as we had 
always believed that Dunlap & Scott told us the truth when they 
said that they and nobody else knew where the bulk of the property 
was hidden. 

Our party, however, was so positive and had such great names 

back of him that we agreed to put the matter into his hands, with 
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the understanding that he was to be paid a moderate sum, say, 
$5,000, if successful, and not one cent if unsuccessful. He went to 
work, arranged an interview with D.& S., who sent him away with a 
fleain hisear. They said they would have nothing to do with any 
d—d thieves: that if the bank folks wanted their property they 
139 must come to them, and as nothing further came of it we may 
conclude D. & S. were right, and nobody but they can deliver 
up the property. It was pending this last negotiation that I wrote 
you, Feb’y 9th, 1878, enclosing form of agreement for you to sign, 
agreeing to pay your share of expense in recovering the property. 
The bank positively refused to assume the risk of the depositors 
refusing to pay. Last Friday, while in Boston, I was notified that 
3 years’ — on 5 of my stolen U. P.’s had been presented by the 
Merchants’ Bank and payment refused, in accordance with my in- 
structions. I at once got a lawyer ard replevied the coupons trom 
the bank and gave them a bond of indemnity. I have got the cou- 
pons in my possession, but have been so busy with other matters 
that I have not had time to do anything further. 
I understand the case will come to trial next October. I 
140 was in New York on Monday and Tuesday and tried to calJ 
upon you, but other engagements prevented. I most sincerely 
hope you may be successful in the recovery of your property. 

If there is any point on which I have not made myself clear I beg 
that you will be free and cross-examine me. I have nothing to 
conceal. 

With kind remembrances to Mrs. Wylie, [ am, very sincerely, 


yours, | 
HENRY R. HINCKLEY. 


It is better to keep all this out of the papers. 


NorRTHAMPTON, Mass., May 10, 1879. 
Dr. W. Gill Wylie, 40 W. 40th St., New York. 

Dear Sir: Your letter of the 7th inst. was received while I was 
in bed. Iam about for the first time to-day, and hasten to answer 
it, for it relates to ine personally. 

You claim that my paying the $6,000 for the $25,000 U. P. was 

the means of enabling E. P. North to take your Missouri 
141 ~— Pacifics, and quote the New York police as your authority. 

_ Now, I, for one, do not believe that the New York police 
knew anything about the matter. 

This I do know, that I got my bonds in October, 1877, and that 
no part of the $75,000 left the country until some time in 1878, after 
I had refused to pay $10,000 for the balance, $19,000, of my U. P.’s. 
It was my refusing to pay that sent them abroad. If I had accepted 
the offer I have no doubt we could have got the whole $75,000 at 
50% of the market value. . 

You say, “If I had written as fully last spring as I have this you 
would have made a move, but you forget that much of which I 
wrote this spring took place after our correspondence in Feb’y, 1878, 
and before my letter of Feb’y, 1879. 
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I do not know what information I could have given you in 1878, 
that would have been of any service to you, except to give you Bond’s 
name, and as he was doing his best to get everything back for all 

of us if you had proceeded against him, as vou imply you 
142 ~would have done had you known what he was about, you not 

only would have gained nothing, but would have effectually 
blocked the game for anybody. 

I moreover gave my word that I would not mention his name in 
connection with the affair, and should never have done so had not the 
fact leaked out through their channels, so that it was no longer a 
secret. 

I wrote you Feb’y, ’79, to exculpate myself, the charge that I had 
used my position as bank director to better myself at'the expense of 
other losers. 

Now, this Union Pacific matter is my affair solely. The bank had 
nothing to do with it. None of the directors or the cashier knew 
anything about it until the whole matter was made public. Mr. Ed- 
wards and Mr. Warriner, as my friends and not as bank officers, 
were consulted. The offer was a specific one for $25,000, U. 

P. S. F. b’ds. It came from the thieves, not from me 
143s or any one in my interest. Ifthe other had been to return 

the Missouri Pacifics, you would have been notified, and not I. 
Every effort was made to induce the holders to name a price at 
which they would return the $100,000, but to no purpose, although 
( have good reason to believe that if I had accepted the second offer 
of 50% of the market value, something might have been none. As 
to the position of the bank with regard to yourself, I have no au- 
thority to speak. I have handed in your letter to Mr. Warriner, as 
you request. I hope to see you personally before long, and can, per- 
haps, better explain anything I have not made clear. 


In haste, sincerely yours, 
HENRY R. HINCKLEY. 


144 Ex. 4. 
New York, March 2, 78. 
NORTHAMPTON, February, 1878. 


We whose names follow having suffered the loss of securities by 
the robbery of the Northampton National Bank, in January, 1876, 
hereby agree to pay a pro rata proportion of the expenses incurred 
in obtaining them and returning them to us. 

FANNIE D. WYLIE. 
W. GILL WYLIE. 


EXHIBIT 5. 
NEw York, 40 W. 407TH Street, Jan’y 8th, 1878. 


Mr. Henry R. Hinckley. 
Dear Sir: I see by to-day’s Tribune that you have recovered 


— some of your stolen bonds. ‘The bonds of my wife that were stolen 


at the same time as yours were first-m. 6 per cent. gold Missouri 
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Pacific R. R. bonds, and it occurred to me that as the 
145 are above par, they may have been among the $100.000 col- 
lateral. Can you give tne any information about them, or 
a hint how to go about getting at them; if you can you will greatly 
oblige, 
Yours sincerely, 
W. GILL WYLIE. 


P. S.—Mrs. Wylie sends her kind regards to G. W. 


ExuHIsirt C. 


4O West 401TH St., March 2nd, 1878. 
Mr. Henry R. Hinckley. 

DEAR Sir: I am sorry your second letter has gone unanswered so 
long, but I have not had my clothes off for the past two nights and 
have not had time to write. 

After the receipt of your first letter I expected to be in North- 
ampton to see about the lost bonds of my wife, but did not get away. 
I am afraid Mr. Damon did not get things exactly straight in his 

short talk with you. 
146 I agree with you that the lost securities ought to be bar- 
gained for all at once and not in detail,‘and the sense of the 
propriety of all working together has certainly kept me from trying 
to get the bonds by my own efforts. 

I will say frankly that it is my opinion if the losers (of large 
amounts at least) were to be consulted as to what they are willing to 
pay, and informed beforehand what terms are offered, the final result 
of the negotiations would be likely to give more general satisfaction. 

Enclosed you will find the agreement, signed by Mrs. Wylie and 
myself. My objection to signing this is the want of definiteness as 
to what may be included under the term “expenses incurred.” My 
reasons for signing it are my inability to leave N. Y.,even for a day, 
and my belief that any transaction in which you take part will be 
just and fair. 

Yours, sincerely, | 
W. GILL WYLIE. 


147 ExuHisitT 18. 


40 West 40TH STREET, March 26th, 1881. 


My Dear Mr. WARRENER: I am much obliged for your letter 
about the bonds; you made a very good haul. I suppose you will 
make the loss (pro rata) fall upon all, and include the actual ex- 

ense, &c.—that is, hold back a portion of the property secured, «&e. 
[rs. Wylie’s bonds were advertised abroad, but, except that formal 
notices were sent to all the banks or exchanges and notices put in at 
least one paper of each country, I know very little. I think it would 
be advisuble to have bonds advertised abroad particularly, for no 
notice had reached the Franfort Exchange when Mrs. Wrylie’s 
bonds were sold there. I will be glad to doall I can to help in the 
matter. The Coudert Bro-. advised me to advertise and offer a 
6—305 
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reward, but I'll wait until I hear from you. I have a letter 
148 just at hand from Mr. G’d Wells about his father’s bonds. 
Two other bonds were sold by Lagrave—6 of Mrs. Wylie’s and 
two of Mr. Wells’, I think. It is more than probable that these were 
also forced back on account of the steps I took about Mrs. Wylie’s. 
I have already paid out $1,000, and have not yet finished suit with 
Speyer & Co. for the coupons. 
Would like to hear from you about the pro rata and the question 
of advertising. 
Yours sincerely, 
W. GILL WYLIE. 


Ex. 19. 


NORTHAMPTON NATIONAL BANK, 
NORTHAMPTON, Mass., June 14, 1879. 


Messrs. Holmes & Adams. 

GENTLEMEN: Yours of the 2nd inst. is rec’d, and contents noted. 
As we have no copy of the cablegrams forwarded by Kiernan’s 
agency to Europe of the lost securities we are obliged to refer you to 

that agency for the particulars you desire. You have Mr. 
149  Kiernan’s letter, which will, I think, give you the date. 


Yours, resp’y, 
J. L. WARRENER, V. P. 


Ex. 22. 


HovusE oF REPRESENTATIVES, 
W asHINGTON, D. C., Jan’y 17th, 1882. 


Dr. W. Gill Wylie, No. 40 W. 40th street, New York, N. Y. 

Dear Sir: Yours with check for $50 received. I have sent to 
the sheriff a demand on the bank for the missing bonds and cou- 
pons. As soonas the sheriff returns me the demand it will be time 
to begin the suit. 

Now, upon careful consideration, I advise you to have the suit 
begun in New York. Asthe bank keepsan account there, it will be 
easy for you to compel its attendance on your courts. The feeling 
in Northampton is such and the influence of the bank is so wide 

throughout the country that I believe no jury could be got 
150  ~=that would agree on a verdict against the bank. Mr. Gay- 

lord assured me that the bank’s course was generally sustained 
in and about that vicinity. Your N. Y. juries would be entirely 
free from any such bias; besides, in beginning a suit in New York 
I take it you would not have to give security for costs, as non-resi- 
dent plaintiffs must do in Massachusetts. Therefore, as soon as I 
have the demand back I will forward it to you, so that you may 
begin action before the 26th inst.,when six years from the robbery 
will expire, though that is not probably material. 


Yours, truly, 
GEO. D. ROBINSON. 
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EXHIBIT 10. 


NoRTHAMPTON NATIONAL BANK, 
Late Northampton Bank, 
NORTHAMPTON, Mass., Jan’y 28th, 1879. 

Dr. W. Gill Wylie. 
151 DEAR Sir: We understood from one of Messrs. Holmes & 

Adanis’ letters that your case was to have been heard on the 
25th inst., but having seen no report of it in the papers, conclude 
that it was again postponed. 

Would it not be well, if it is decided against you, to carry it up 
on exceptions to the full bench N. Y. supreme court? This would, 
no doubt, have the effect of stopping the sale of the bonds, and also 
might result in a compromise on the part of the banking house in 
Frankfort, by which you might save a part of the amount. We 
should like to hear how the case now stands if you can find time to 
write a line. 


Yours, truly, } 
J. L. WARRINER, S. J. 7. 


oe 


EXHIBIT 20. 
152 Artemas H. Holmes. George H. Adams. Robert B. Holmes. 


Law Orrices oF Hotmes & Apams, 120 Broapway, 
New York, January 21st, 1879. 


Deak Srr: We are the attorneys for Mrs. Fanny D. Wylie, form- 
erly Miss Damson, in a suit brought to collect 36 coupons of 6 of the 
bonds (1st m’t’ge) of the Mo. Pac. R’y Co., being six of the eight 
bonds stolen from your bank in January, 1876. For the purposes 
of that action we desire to know from your bank all the circum- 
stances of purchase and delivery by the bank, of whom and when 
purchased, when received and delivered, and a description of the 8 
bonds ; also, whether or not anything was written on the bonds, 
and, if yes,on what part of them, what and whether in ink or pencil. 
Please advise us what advertisement or notice of the theft was given, 
how and to whom, a copy of any circular, and a list of to whom and 

where and how the circular was sent. An immediate answer 
153 will greatly oblige us, as a motion for the continuance of the 
injunction in the suit is set for the 25th inst.,at which time we 
desire to make use of any information you may be able to give us. 
In Sunday’s editon of the World, first page, top of 2nd or 3d column, 
you will find the circumstances out of which the suit grows detailed. 


Yours, truly, 
HOLMES & ADAMS. 
Mr. Warrener, cashier, &c. | 


Ex. 21. 


The circular contained a warning to “ bankers, brokers and oth- 
ers” not to negotiate the plaintiff's bonds and other securities stolen 


at the robbery of the bank. 
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EXHIBIT 24. 


Special deposit by in the Northampton National Bank 
of Northampton Mass., $——, in The contents of this 
154 package left by me asa special deposit entirely at my own 
risk, the Northampton National Bank being in no way 
responsible for it. 
Northampton, Mass., —— —, 187—. 


EXHIBIT 25. 


To the Northampton National Bank, Northampton, Mass. : 


I demand the return and delivery to me of four gold bonds of the 
Missouri Pacific Railroad Company, being numbered 137, 588, 641, 
2877, each being in the denomination and for the sum of one thou- 
sand dollars, and also all the coupons belonging to said bonds for 
the interest on the same since January Ist, A. D. 1876, the same be- 
ing my property left by me in your keeping, and I authorize the 
officer who shall serve this demand to recgive said bonds and cou- 


pons in my behalf. 
FANNY D. WYLIE, 
By GEO. D. ROBINSON, 
Her Attorney. 
155 New York, N. Y., Jan’y 17th 1882. 


Dr. Wylie testified in explanation of his letter of March, 1881, 
to Warriner that he claimed that the bonds not recovered should 
be assessed as so much expense on those recovered, and that plain- 
tiff does not now charge defendant with having actually given her 
bonds to the thieves in the strict sense. 


40 Wrst 40TH Street, May 18th, 1879. 


Mr. James Warriner, vice-pres’t N. Bank Northampton, Northampton, 

Mass. 

Deak Sir: I enclose you a copy of a letter that came yesterday 
from Frankfort O. M., Germany. It seems to me that something 
should be done to get at this man North. If he is not one of the 
Northampton robbers, he must have information about thé bonds; 

and if he has not money or bonds to attach he might be 
156 ~=made to tell who has possession of what bonds are unsold, at 
least those taken to Europe. 

I would like to know if the bank has dropped the management, 
for if they have I will at once take means to bring what knowledge 
I have on the subject to the notice of the losers by the robbery. If 
the best bonds are afloat and attempts are being made to put them 
on the market, the advertisement should be repeated, and especially 
in Europe should the bonds be advertised as stolen, since your 
efforts to accomplish that end seem to have so signally failed. 

It is useless for me to make any suggestions if you do not intend 
to move it in the matter; but if you will let me know just what 
you intend to do, I will be better able to decide what steps I should 
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tuke to do my duty toward the other losers. I still hold that as the 
bank officers had the management of the recovery, &c., in 
157 ‘hand, and a bank officer advised others not to offer a reward 
for the recovery of their bonds, that Mr. Hinckley — wrong 
in paying a reward for his without giving information and allowing 
them the chance to recover theirs in the same way. 
I don’t see, under the circumstances, on what ground Mr. Hinck- 
ley claims to have asked as an individual and not as a director. 


Yours truly, 
W. GILL WYLIE. 


NorkTHAMPTON, Mass., May 20, 1879. 
Dr. W. G. Wylie. 

Deak Sir: Your letter of the 17th inst. is rec’d & contents noted. 
Youseem to have wholly forgotten that proofs of the publication of the 
loss of the Un. Pac. and other bonds by circulars issued immediately 

after the robbery, copies of which were served upon the banks 
158 & bankers of our principal cities, the advertisement of the 

same in the N. Y. Daily Times & Triqune, Kiernan’s letter 
stating that the same had been cabled to kenslen and other financial 
centres of Europe, and our own affidavit were months ago placed 
in the hands of your attorneys, Holmes & Adams, who still have 
them. Those documents are exhaustive of the facts, as we believe. 

We have no objections to losers by the robbery taking any steps 
they deem proper and best in the premises in their own behalf. At 
the time to which you refer we had the strongest reason for believ- 
ing that the securities would be returned to us, but it proved that 
we were mistaken. Although we had signally failed in securing 
Connor & Leary, through the treachery or carelessness of officials 
in N. Y., we shall spare no effort to secure the return of the stolen 

property or that portion of it that may not have been scattered. 
159 I think that when you can talk the matter over with Mr. 
Hinckley that the misapprehension you are laboring under 
will be removed. 
Yours truly, 
J. L. WARRINER, V. P. 


New York, 40 West Fortietu STREET, 
Apru 22nd, 1881. 


Mr. Oscar Edwards, pres. board of directors Northampton National 
Bank, Northampton, Mass. 


My Dear Sir: I saw my Brooklyn lawyer to-day and he tells me 
that the burglars say that the bonds are in Europe and will have to 
be sent for. I have some other evidenc that leads me to think that 
the six sold by Lagrave at Frankfort are still in Europe, but the 
other two are in this country—that is, No-. 588, 641, 1322, 1640, 2184, 
3083 are in Europe, and 1371 & 2877 are in this country. I was 

in hopes that the remainder of the coupon bonds would be 
160 i recovered and the matter be settled without further trouble. 
I wrote Mr. Warriner about the first of April, as soon as I had 
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the facts of the case, that I considered the bonds left in the hands 
of the thieves as just so much expense, or, in other words, so much 
of a reward for the return of the rest of the securities, and I now 
say that I hold those in charge (the bank directors) responsible for 
the value of the bonds and coupons less the rates of assessment 
made upon similar securities. I have been advised by counsel here 
in N. Y. to bring the matter into court, but before taking this step 
I thought it only fair to write and ask what the bank directors in- 
tend to do about making up the loss to those who did not get back 
their bonds. 

The Hon. Geo. D. Robinson, of Chicopee, Mass., is my attorney in 
Mass. I would like very much to hear from you at your earliest 
convenience. | 

Yours truly, 
161 W. GILL WYLIE, 
‘or Mrs. Fanny D. Wylie. 


NorTHAMPTON, Mass., March 25, 1881. 


My Dear Sir: Y’rs 20th inst. came during my absence. 

The stolen property has been returned except $115,000 of bonds 
and $12,000 bills of the bonds taken ; $35,000 were U.S. coupon 
bonds, leaving still $80,000 out and among them all the 15 Missouri 
Pacific bonds. We are now getting out a new list of the stolen 
bonds, which will include Mrs. Wylie’s. If you have any hints to 
give us as to the manner of advertising please write by return mail. 

With my regards to Mrs. Wylie. 

Yours very truly, : 

J. L. WARRINER, V. P. 
W. Gill Wylie, M. D. 

NORTHAMPTON, Mass., June 4, 1877. 


Messrs. Holmes & Adanis. 
162 GENTLEMEN: Yours of the 2nd inst. is received & contents 
noted. 

As we have no copy of the cablegrams forwarded by Kiernan’s 
agency to Europe of the lost securities we are obliged to refer you 
to that agency for the particulars you desire. 

You have Mr. Kiernan’s letter, which will, I think, give you the 
date. 

Yours very respectfully, 


J. L. WARRINER, V. P. 


NORTHAMPTON, Mass., Feb’y 8, 1879. 
Messrs. Holmes & Adams. 

GGENTLEMEN: I enclose Messrs. Clark, Dodge & Co.’s letter confirm- 
ing my affidavit that we purchased of them on or about Jan’y 5, 
79, $8,000 Mo. Pacific R. R. bonds for Mrs. Wylie, then Miss Da- 
mon. | 

Yours respectfully, 


J. L. WARRINER, V. P. 
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163 ExuibiT 11. 
40 West 407TH Street, January 11st, 1879. 
Mr. J. L. Warriner, vice-pres. Northampton Nat’l Bank. 

DEAR Sir: Please excuse my delay in answering your letter. The 
question about continuing the injunction has been put off until 
Feb’y 10th, when it will be argued. We have very little doubt 
about having the injunction made permanent; and as all the 36 
coupons were overdue paper, we expect to get possession of the 
$1,080. Judging from what you have written, and from the account 
in the Springfield Republican, I think I had better give you a full 
statement about the wholeaffair. Before Miss T. H. Damon became my 
wife, for certain reasons I did very little in regard to the stolen bonds. 
I went to the Bank of Commerce, where the coupons had been paid, 

and they referred me to C. K. Garrison’s office (the office of 
164 the Missouri Pacific R. R. Co.) Somewhat to my surprise I 

found that they knew nothing of the stolen bonds; fad no 
list and were not on the lookout for the coupons. I had them 
to refer to their books, and discovered that coupons on the eight 
bonds had not been paid. I gave them duce notice, and later brought 
them a letter from you stating some of the facts of the robbery. 
On two occasions I consulted you in regard to the propriety of 
making a move on my own account to recover the bonds by paying 
a reward. The last interview was in the fall of ’77, after the trial 
of Scott & Dunlap. You may recollect; it was after banking hours, 
and I made known my wish thro’ the window, and afterwards went into 
the bank and saw you. Your advice was to leave the matter to the 
bank, and I also concluded that it was not exactly fair for me to offer 

money to the burglars or their friends at that time. * * * 
165 ‘I have kept at the clerk in the R. R. office, but had not been 

there for two or three months. On Friday, about 1.45 p. m., 
I had a telegram from the R. R. office, merely asking me to call at 
my early convenience in regard to the lost bonds. I went at once. 
I there learned that Spever & Co. had presented 36 of the coupons, 
six from each of 588, 641, 1322, 1640, 2184, and 3083. Nothing was 
seen of coupons of 137 and 2877. My first impulse was to get a law- 
yer, but Com. C. K. Garrison said Speyer & Co. were straight, and 
would do what was right; so I went to their office, where I was very 
curtly received by a man at the desk and all the information re- 
fused until I had a respectable identification. I went immediately 
to Brown Bros., and returned at once to Speyer & Co. There, in a 
very formal way, after some delay, a paper was handed me, with the 

statement that that was the party from whom they had ob- 
166 tained the coupons. On the paper was written Las Spever 

Ellison, Frankfort-o-M.,Germany. I saw that this was merely 
evasion, and went directly to the Missouri R. R. office, and arrived 
in time to see the coupons spread out by a public notary, who was 
ready to protect the R. R. Co. if payment was refused. By persistent 
protests and considerable talk I delayed matters till 5.30 p. m., when 
Spever & Co. made formal demand, and a check was passed for the 
coupons. I stood by [and] saw the transaction, and, as soon as | 
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could get to one, was with a lawyer, and insisted on the injunction 
being obtained before 10a. m. the next day, in order to stop the 
payment of the check; otherwise I knew that Speyer & Co. would 
buy exchange and ship the money to Europe at once. On 

Monday I went down to find some party in Frankfort 
167 ‘to telegraph to and fortunately my lawyer found that a law- 

yer friend of his was in Frankfort. A copy of the telegram, 
I think, was sent to you by Holmes. Of course Pinkerton was seen 
by me on Saturday, and other detectives also, but none had agencies 
abroad that could take up the matter. Since first telegram from 
Bretherton the day after we sent a long telegram signed by supt. of 
police. We received the following from Bretherton: “Six bonds 
found; police refuse (to) seize them. Bona fide purchasers. Result 
(of) lawsuit (would) probably be unfavorable. North sold Gumpertz 
overdue coupons separately. Clean (not marked) bonds. Bourse 
advertisements useless. Instruct.” 

In answer to the above we sent Bretherton: “ Frankfort. Unless 
holders bring North strictly innocent purchaser full value, use vig- 

orous methods; otherwise use judgment. Have written.” 
168 Since then nothing has been heard. I made a move to have 

the company stop payment, but find it difficult to bring the 
force of law to help me until I can place the present holders of the 
coupons. I have the promise of the officials that they will endeavor 
to detect them if presented, and they will refuse payment until I 
am notified. But the trouble is that on the first day so many thou- 
sand coupons are presented that it will be mere chance discovery of 
the six I am looking for. My object is to bring suit and delay pay- 
ment until the question of innocent ownership is fully established 
by the present holders. This question will be of interest to all 
those who have lost negotiable securities, and should be pushed to 
the utmost limit, for if a thief can go to Europe and sell bonds and 
the buyer can collect interest in spite of the efforts of the real owner, 

there is not much prospect of any of the negotiable securities 
169 being obtained much below their market value. I have al- 

ready paid out $150.00 for telegrams and expect to pay my 
lawyers, and perhaps costs, too. I will go ahead, but may have to 
stop on suit about the Feb’y coupons, on account of uncertainty of 
cost and results. 

If others interested would come into the case I will be very glad, 
of course. I found that at least two other bonds of the same R. R. 
Co. were in the hands of E. P. North, or E. P. Worth (so the N. Y. 
police say is a notorious go-between, and was suspected at the time 
of the burglary). 

The six coupons from each were presented by Speyer «& Co., and 
were paid by E. R. Garrison. I believe Fanny’s bonds (eight) were 
the only bonds of the Missouri Pacific, but there were other bonds 
on the same company (the mere name being changed) printed on 

your list,and I have an idea that these overdue coupons 
170 belonged to two of these bonds. I would have made sure of 
this, but R. R. men are very close and will not answer ques- 
tions satisfactorily. I called at Clark, Dodge & Co., but their book- 
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keeper refused to verify the list, or, rather, the numbers of the eight 
bonds which you bought for my wife. He merely looked at his Tist 
of stolen bonds and said the eight numbers read out by me were 
there on that list, and that there were seven other numbers of bonds 
of Missouri P. R. R. on the same list as being stolen at Northamp- 
ton; he evidently. made no distinction in the change of the name. 
I think it would be well if the owner of the other set of bonds would 
look into the matter, for if they can prove that the company had 
notice they may get back the amount paid for the overdue coupons. 
I also think it would be well to make an effort to get a 

list of the good securities that were said to have been 
171 put by Dunlap as a collateral security and have the 

list advertised and distributed, especially abroad. If this 
ean’t be had, to send new circulars of the old list. I wish 
you would send to Clark, Dodge & Co. and have them verify 
the list of Mrs. Wylie’s bonds. It is possible some mistake was 
made in the two numbers 137 & 2877; they refused to look for others 
than their clients. The notary of the 3rd National Bank refused 
point blank to make a special affidavit about serving Speyer & Co. 
a circular. He is to be forced by the courts. Is Speyer & Co, 52 
Exchange Place, on the list already sworn to? My telegram- about 
the name on the bonds were sent because Fanny thought that her 
name had been put on the back of each. If this had been done, 
according to a special statute of this State, it would have been equiv- 


alent to registration of the bonds, altho’ they were coupon bonds. 


The Boston police knew nothing of KE. P. North. Have you any 
knowledge of E. P. North? 
172 Yours truly, 
W. GILL WYLIE. 


In consequence of the letter of Warrener of June 4, ’79, above 
enquiries were made by Dr. Wylie, of Kiernan’s agency in New 
York, which is an agency for telegraphing news to foreign countries. 
He was informed by Kiernan that two gentlemen came to that office, 
saying that the bank had been robbed, and wanted to telegraph 
the news abroad. They stated the case and asked the cost, and 
finally decided to send news only that the robbery had taken place 
and that such a list of bonds had been stolen, but not the numbers ; 
that there were some circulars; that the agency did not send any 
special notices of the robbery abroad except some circulars to Lon- 

don and a genera) cable, which did not cable the numbers of 
173 ~=the stolen bonds; that the agency did not send any circulars 

to Frankfort or the continent. At about the time the plain- 
tiff signed the agreement dated March 2, 1878, similar agreements 
were presented to other losers for signature, and certain of such 
losers signed the same, and others refused to do so. Besides the 
methods of advertising the loss above referred to, various other 
methods had been used. 

Q. Did you ever see the various circulars and advertisements that 
were sent around ? 

A. I saw one form of circular giving numbers of the bonds, 
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Q. Did you see any of these ? 
A. Yes; I think so. 
Q. That was the circular referred to in the testimony as distributed 
in this country and Europe, was it not? 
A. I suppose it is. 
About 1876 or 1877 indictments were found in Massachusetts for the 
robbery of the bank against Scott, Dunlap, and Red Leary, 
174 Shang Draper,and Connors. AtaboutthistimeScott& Dunlap 
were brought to trial on these indictments at Northampton, 
were convicted and sentenced to State prison for twenty years. One 
has since died in prison, and the other is still in prison under this 
sentence. The others under indictment had not been caught at the 
time of the trial of Scott & Dunlap. Draper was afterwards arrested 
and taken to Northampton, and held there for trial for about two 
years and a half under the indictments; about five or six months 
before the expiration of this period of two and a half years Leary 
and Conners were also arrested and taken to Northampton, and 
these held with Draper for trial under these indictments. The 
bank had reason to believe at and prior to this time that in the 
statements made to it by Dunlap and Scott, while they were in 
jail, that the latter alone had control of the stolen property 
/ with the exception of $100,000 of the best of the stolen 
175 ~—bonds, which Dunlap & Scott said they borrowed money on 
previous to their arrest. The bank brought all the influence 
it could to bear on Dunlap & Scott to persuade or frighten them into 
giving the property up without success, until they finally sent for 
one of the directors, and then stated that they had not the control 
of the property, but that Leary had. The bank then tried in every 
way to get into communication with Leary, and after a year caught 
him, and he was taken to Northampton, when Dunlap & Scott wrote 
him a letter telling him if he did not give up the ore He property to 
the losers they would come to Northamption and “ down him,” but 
that if he did give it up they would not harm a hair of his head. 
Soon after Conners was taken to Northampton the greater part of 
the stolen property was recovered. Hinckley, one of the directors, 
and the vice-president, Warrener, went to New York toa safe 
176 = deposit company there and brought it away. A little before 
or a little after this final recovery Conners, Leary, and Draper 
were all discharged at Northampton without trial. At one time 
prior to the final recovery Warrener, the vice-president, or some 
other officer of the bank, presented to one of the losers of the same 
class as plaintiff a form of agreement, with the request that he 
should sign it. This was in the shape of a letter addressed to Scott 
and Dunlap, at that time in State’s prison, to the effect thatt he per- 
sons signing the letter would request the Governor and council, at 
such time as they should deem proper, to pardon these persons, the 
condition being that they should surrender, or cause to be surren- 
dered, the property stolen from the bank. At the same time another 
paper was likewise presented with the same request for signature, 
addressed to the Governor and council. 
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177 The total amount of property stolen at this robbery was 


recovered, except about $12,000 in cash and from $70,000 to 
$80,000 par value of, bonds and securities. Amongst the property 
recovered was the bulk of the negotiable coupon bonds stolen. All 
the non-negotiable bonds were recovered, and all the negotiable 
securities except about $80,000. This was in 1881. Of the $80,000 
of the negotiable bonds which have never been recovered $26,000 
belonged to Hinckley individually or as a trustee, and some of the 
balance of the $80,000 belonged to other officers of the bank or their 
families. The cash not recovered, $12,000, belonged entirely to the 
bank. Some of the losers, upon their receiving from the bank such 
of their securities as had been returned in the final recovery, paid to 
the bank, respectively, their proportion of the expenses incurred by 

the bank in the matter; plaintiff made no such contribution 
178 at any time, and was not asked to. The director, Hinckley, 

who was examined as a witness testified, among other things, 
as follows: 

Q. Was the final recovery of the stolen property made by you or 
through you, or by means of the negotiation you mention in your 
1878 and 1879 letters to Wylie? Was the final recovery made, by 
others than yourself, and by other means not mentioned in the 1878 
and 1879 letters in evidence ? 

A. A final recovery was not made by or through me, and not by 
or through the means mentioned in the 1878 and 1579 letters to 
Wylie. Everything was futile until the final recovery. 

* * * * * * * 

[Q.] Did the bank officers or the bank, as claimed in the com- 
plaint, “allow and agree the plaintiff's bonds in suit to be retained 
by and released to” the thieves or any other person as a compensa- 
tion or reward for the restoration of the remainder, or do anything 

of the kind? 
179. A. No; of the coupons attached to said stolen bonds be- 
longing to the plaintiff and maturing prior to the commence- 
ment of this action twenty-eight have never been recovered ; these 
coupons were each for thirty dollars. 


Dr. WYLIE testified as follows: 


Q. Has Mrs. Wylie recovered anything but what is testified to, 
any of the bonds or any of the coupons? 

A. No, sir; except that I have stated. 

Q. Have you collected any of these coupons? 

A. I collected one set of coupons from those four bonds that were 
recovered from Pearson. 

Q. Did you ever receive anything less than $30 apiece for those 
coupons ? 

A. ‘v0. 

Q. How lately do you know of the company having paid those 
coupons ? 

A. I think it was in August last. 

Q. In August last they were then worth what apiece ? 

A. $30. 
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Q. Have you ever sold any of these 1st-mortgage bonds or 
180 _ bonds of this class ? 
A. Yes. 

Q. When? 

A. I think it was in July; I think probably the coupons were col- 
lected in February ; I sold these bonds, three, just before the coupons 
were due, in August. 

Q. What did they sell for? 

A. 108. 

Q. At that price were there any over-due coupons attached to them, 
or were the unmatured cut off? sf 

A. The matured were cut off; the value of the plaintiff’s bonds 
in the complaint mentioned was on January 31st, in the year 1882, 
$1,080 for each bond with unmatured coupons only attached ; of the 
plaintiff’s bonds so stolen four have never been recovered by her. 


At the close of the plaintiff’s testimony plaintiff’s counsel re- 
quested to go to the jury on the evidence in general as to whether 
the loss of the plaintiff’s said bonds and coupons was attributable 

to the negligence of the defendant. 
The court refused this request; to which refusal the plain- 
181 __‘tiff’s counsel then and there duly excepted. Thereupon 
the plaintiff’s counsel requested the court to submit to 
the jury whether the defendant had not, prior to the recovery 
by Hinckley of his $25,000 Union Pacitic bonds, induced the 
plaintiff to desist from all negotiations for the recovery of her said 
bonds and coupons, and to leave all such negotiations to the defend- 
ant, and whether the defendant did not represent to the plaintiff 
that it was then negotiating and would negotiate for the return of 
all the said stolen property together, as well the plaintiff’s as the 
bank’s and other losers. The court refused this request; to which 
refusal the plaintiff’ s counsel then and there duly excepted. There- 
upon the plaintiff’s counsel requested the court to submit to the jury 
whether the plaintiff’s said bonds and coupons were not part of the 
lot of $100,000 or $75,000 of securities mentioned in the 
182 letters of Hinckley and Wylie above set forth, and whether 
said Hinckley’s $25,000 Union Pacific bonds were not also a 
part of this lot; and whether the defendant did not negotiate, by the 
offering of rewards or other consideration, for the return of this lot. 
The court refused this request; to which plaintiff ’s counsel then and 
there duly excepted. Thereupon the plaintiff’s counsel requested 
the court to submit to the jury whether the sending of the 
said lot, or any lot of said stolen securities, or the sending of 
plaintiff’s said stolen bonds and coupons abroad by the thieves, 
or those then in possession of the same, was not attributable to 
the acts or omissions of the defendant as negligence. The court 
refused this request; to which the plaintiff’s counsel then and 
there duly excepted. Thereupon the plaintiff’s counsel requested 
the court to submit to the jury whether the defendant at 
183 the time of the discharge of Connors, Leavy, and Draper from 
prison without trial, and at the time of the final recovery of 


2 


ica 


4 


ag” 


THE NORTHAMPTON NATIONAL BANK. 53 


the securities and stolen property in 1880 did not enter into some 
bargain or arrangement with said persons or others not to prosecute 
said persons last named, in consideration of the restoration of said 
property, so as aforesaid returned in 1880, and whether the loss 
finally sustained by the plaintiff in not recovering her said bonds 
and coupons at the time of such restoration and afterwards was not 
attributable to the acts or omissions of the defendant in the making 
such bargain or arrangement, or to the acts or omissions of the de- 
fendant in its transactions or the transactions of its officers with said 
persons last named. 

The court refused this request; to which plaintiff’s counsel then 

and there duly excepted. Thereupon plaintiff’s counsel re- 
184 quested the court to submit to the jury whether the loss 

finally sustained by the plaintiff in not recovering her said 
bonds and coupons was not attributable to the acts or omissions of 
the defendant or its officers subsequent to the robbery aforesaid. 
The court refused this request; to which plaintiff’s counsel then 
and there duly excepted. The plaintiff admits that so much of the 
complaint as charges neglect in the keeping is not substantiated | 
unless the mere fact of the robbery is sufficient. The court admits 
Dr. Wylies’ letter to Mr. Warrener on condition that the statements 
of past facts or claims are not to be taken as evidence that such facts 
or claims are proven. 

The plaintiff having rested her case, the defendant’s counsel moved 
the court to direct the jury to find a verdict for the defendant upon 

the ground that if the evidence offered by the plaintiff was 
185 ___ true, there is nevertheless no adequate nor substantial proof 

of the allegations of the complaint, and the evidence 1s too 
vague in its nature and irrelevant to the allegations of the complaint 
to go to the jury, while the essential allegations of the complaint 
(declaration) are affirmatively disproved by plaintiff’s witnesses ; and 
on the further ground— 

(I.) That the allegations of negligence and fraud are disproved 
by the unvaryving evidence of plaintiff’s witnesses to the zeal, fidelity, 
ability and success of the defendant and its officers and by specific 
proof that the bank did not give or release Mrs. Wylie’s bonds to 
the thieves. 

(II.) And on the further ground that plaintiff has made a failure 
of proof as to values. 

(III.) And on the further ground that the bank did not as a 
bank make the various undertakings (to recover and compound) set 

forth in the complaint declaration. 
186 IV. And on the further ground that if the undertakings. 
claimed had been made (to undertake the business of the re- 
covery of stolen goods) they were ultra vires. 

V. And on the further ground that if the defendant’s officers had 
undertaken at plaintiff’s request the business of compounding for her 
with the thieves, as claimed by plaintiffs in the complaint (declara- 
tion), it would have been contra bonos mores as well as ultra vires. 

VI. And on the further ground that the plaintiff admits failure 
of proof as to the charge of negligence in keeping the bonds. And 
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as to the recovery after the robbery it affirmatively appears that 
plaintiff and her husband had charge of her suits, criminal prosecu- 
tions and negotiations to that end. | 
The court thereupon instructed the jury to find a verdict 
187 for the defendant; to which ruling the plaintiff’s counsel then 
and thereduly excepted. The jury, under the direction of the . ; 
court as aforesaid, returned a verdict for the defendant, and inas- 
much as the said several matters do not appear by the record, the | 
plaintiff’s counsel requested the judge of said court to allow and 
sign this bill ef exceptions, and the said judge did in pursuance of 
said request and of the statute in such case made and -provided, so 
allow and sign this Bill of Exceptions containing the several matters 
aforesaid, this 24th dav of January, A. D. 1883, for this october term 


of said court, A. D. 1882. 
(Signed) 7 HOYT H. WHEELER. 


(Endorsed :) United States circuit court for the southern 

188 district of New York. Fanny D. Wylie vs. The Northamp- 

ton National Bank. Bill of exceptions. Holmes & Adams, 

solicitors for plaintiff, 35 Wall street, New York. U. 8S. Circuit 
court. Filed June 12, 1883. Timothy Griffith, clerk. 


189 Supreme Court of the United States of the Term of October, 
in the year of our Lord one thousand eight hundred and — 


eighty-three. 


3 Fanny D. Wy te, Plaintiff in Error, 
. vs. 
THE NORTHAMPTON NATIONAL BANK, Defendant in Error. 


Afterwards, to wit, on the 8th day of October, in this same term, 
before the justices of the Supreme Court of the United States at the 
Capitol at the city of Washington, comes the said Fanny D. Wylie, 
by Messrs. Holmes & Adams, of New York, her attorneys, and says 
in the record and proceedings aforesaid, and also in giving the 
judgment aforesaid, there is manifest error in this, viz: 
That the judge who tried the cause erred in refusing the 
190 plaintrff’s request to go to the jury on the evidence in gen- 
eral as to whether the loss of the plaintiff’s said bonds and 
coupons was attributable to the negligence of the defendant. 
And also that the said judge erred in refusing the request of the ‘ 
ane nae that the court submit to the jury whether the defendant 
iad not, prior to the recovery by Hinckley of his $25,000 Union + 
Pacific bonds, induced the plaintiff to desist from all negotiations | 
for the recovery of her said bonds and coupons, and to leave all 
such negotiations to the defendant; and whether the defendant did 
not represent to the plaintiff that it was then negotiating and | 
would negotiate for the return of all the said stolen property to- 
gether, as well the plaintiff’s as the bank’s, and other losers. ) 
And also that the said judge erred in refusing the plaintiff’s re- A 
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quest that tke court submit to the jury whether the plain- 
191‘ tiff’s said bonds and coupons were not part of the lot of 

$100,000 or $75,000 of securities mentioned in the letters of 
Hinckley and Wiley, above set forth, and whether said Hinckley’s 
$25,000 Union Pacific bonds were not also a part of this lot, and 
whether the defendant did not negotiate by the offering of rewards 
or other consideration for the return of this lot. 

And also that the said judge erred in refusing the request of the 
plaintiff that the court submit to the jury whether the sending of 
the said lot, or any lot of said stolen securities, or the sending of 
plaintiff’s said stolen bonds and coupons abroad by the thieves, or 
those then in possession of the same, was not attributable to the acts 
or omissions of the defendant as negligence. 

And also that the said judge erred in refusing the request 
192 of the plaintiff that the court submit to the jury whether the 
defendant at the time of the discharge of Connors, Leary, and 
Draper from prison without trial, and at the time of the final re- 
covery of the securities and stolen property in 15880, did not enter 
into some bargain or arrangement with said persons or others not 
to prosecute said persons last named in consideration of the restora- * 
tion of said property so as aforesaid returned in 1880, and whether 
the loss finally sustained by the plaintiff in not recovering her said 
bonds and coupons at the time of such restoration and afterwards. 
ras not attributable to the acts or omissions of the defendant in 
making such bargain or arrangement, or to the acts or omissions of 
the defendant in the transactions or the transactions of its officers 
with said last-named persons. 
193 And also that the said judge erred in refusing the plaintiff"s 
request that the court submit to the jury whether the loss 
finally sustained by the plaintiff in not recovering her said bonds 
and coupons was not attributable to the acts or omissions of the de- 
fendant or its officers subsequent to the robbery aforesaid. 

And also that the said judge erred in that he instructed the jury 
to find a verdict for the defendant. 

Also that there is error in this, viz., that by the record etiennnd 
it appears that the judgment aforesaid was given for the said The 
Northampton National Bank against the said Fanny D. Wylie, 
whereas by the law of the land judgment ought to have been given 
for the said Fanny D. Wylie against the said The Northampton 
National Bank. 

And the said Fanny D. Wylie prays that the judgment 
194 = aforesaid, for the errors aforesaid, and for other errors in the 
said record and proceedings, may be reversed, annulled, and 
altogether holden for naught, and that the said Fanny D. Wylie 
may be restored to all things which she hath lost by occasion of the 
said judgment. 
(S’g’d) HOLMES &«& ADAMS, 
Attorneys for Plaintiff in Error. 


(Endorsed:) U. S. Supreme Court. Fanny D. Wylie vs. The 
Northampton National Bank. Assignment of errors. Holmes & 
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Adams, attorneys for pl’ff in error, 35 Wall street, New York. | 
195 (U.S. circuit court.) Filed Aug. 31,1883. Timothy Griffith, : 
clerk. (: 
196 Supreme Court of the United States. : 
Faxsy D. Wyite, Plaintiff in Error, < 
vs. 


THE NORTHAMPTON NATIONAL Bank, Defendant in Error. 


Aud afterwards, to wit,on the 8th day of October, in October term, 
in the year of our Lord one thousand eight hundred and eighty- 
three, the said The Northampton National Bank, by Peckham & 
Tyler, its attorneys, freely came here into court and says that there 
is no error either in the recurd or proceedings aforesaid or in the 
giving of the judgment aforesaid; and it prays that the said Supreme 
Court of judicature, before the justices thereof, now here, may pro- 

ceed to examine as well the record and proceedings aforesaid 
197 ~—as the matters aforesaid above assigned for error, and that the 

_ judgment aforesaid in form aforesaid given may be in all 
things affirmed, &e. 

(S’p’d) PECKHAM & TYLER, 
Attorneys for Defendant in Error. 


(Endorsed:) U. S. Supreme Court. Fanny D. Wylie vs. The 
Northampton National Bank. Joinderin error. Peckham & Tyler, 
attorneys for defendant in error, 111 Broadway, New York City. U. 
S. circuit court. Filed Sept. 1, 1883. Timothy Griffith, clerk. 


198 Supreme Court of the United States. 


Fanny D. WYLIE 
vs. 
THE NORTHAMPTON NATIONAL BANK. 


Know all men by these presents that we, Fanny D. Wylie, W. 

Gill Wylie, and Henry M. Murphy, of New York, are held and 

firmly bound unto the Northampton National Bank of Northampton, . 

Massacliusetts, in the sum of one thousand dollars, to be paid to the 

said The Northampton Natonal Bank, its successors and assigns; to 

which payment, well and truly to be made, we bind ourselves, and 

each of us. jointly and severally, and our and each of our heirs, ex- tbe 
ecutors, and administrators, firmly by these presents. 

199 Sealed with our seals. Dated this 14th day of June, A. D. 
1883. 

Whereas the above-named Fanny D. Wylie hath prosecuted a 
writ of error in the Supreme Court of the United States to reverse 
the judgment rendered in the above entitled action by the circuit 
court of the United States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
above-named Fanny D. Wylie shall prosecute her said writ of error 
to effect, and shall answer all costs and damages if she shall fail to 
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make good her plea, then this obligation shall be void; otherwise to 
remain in full force and virtue. 


(S’g’d) FANNY D. WYLIE. [us 
(S’p’d) W. GILL WYLIE. , Lh. S.. 
(S’g’d) HENRY M. MURPHY. [z.s. 


Sealed and delivered in presence of— 
(S’g’d) T. B. GOODALE. 


UnitTep States oF AMERICA, ue 
Southern District of New York, 


200 Fanny D. Wylie, W. Gill Wylie, and Henry M. Murphy, 

being duly sworn, depose and say, and each for himself saith, 
that he is worth the sum of two thousand dollars over and above 
all his just debts and liabilities. 


S’g’d) FANNY D. WYLIE. 
Sed} W. GILL WYLIE. 
S’g’d HENRY M. MURPHY. 


Sworn to and subscribed before me this 14th day of June, 1883. 


[ NOTARIAL SEAL. ] (S’g’d) T. B. GOODALE, 
Notary Public, N. Y. Co. 


City AND County or NEw YORK, 838: 


I hereby certify that on the 14th day of June, 1883, before me per- 
sonally came Fanny D. Wylie, W. Gill Wylie, and Henry M. Mur- 
phy, known to be the individuals described in and who executed the 
within undertaking, and severally acknowledged that they executed 
the same. 

[NOTARIAL SEAL. | (Signed) T. B. GOODALE, 
201 Notary Public, N. Y. Co. 


(Endorsed:) U. S. Supreme Court. Fanny D. Wylie vs. The 
Northampton National Bank. Supersedeas bond on writ of error 
to the Supreme Court. Holmes & Adams, att’ys for pl’ff, 35 Wall 
street, N. Y.city. Bond approved. (S’g’d) A. Brown. U.S. circuit 
court. Filed June 19, 1883. Timothy Griffith, clerk. 


202 UwnitTEep STATES OF AMERICA, 88: 


To the Northampton National Bank, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October, eighteen hundred and eighty-three, 
pursuant to a writ of error filed in the clerk’s office of the circuit 
court of the United States for the southern district of New York, 
wherein Fanny D. Wylie is plaintiff in error and you are defend- 
ant in error, to show cause, if any there be, why the judgment in 
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the said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 
Dated New York city, June 19th, 1883. 
ADDISON BROWN. 


203 [Endorsed :] U.S. Supreme Court. Fanny D. Wylie, plain- 

tiff in error, against The Northampion National Bank, de- 
fendant in error. Citation. N. Y. city, June 19th, 1883. Due serv- 
ice of a copy of the within citation is hereby admitted. Peckham 
& Tyler, defendant’s solicitors. [Stamped:] U. S. circuit court. 
Filed Jun. 19, 1883. Timothy Griffith, clerk. | 


Endorsed on cover: S. New York C.C. U.S. No. 305. Fanny 
D. Wylie, plaintiff in error, vz. The Northampton National Bank. 
Filed 26th September, 1883. :. 
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Re ee 


Mnited States Supreme Court. 


A cae 


Fanny D. WYLIE, 
Plaintiff in Error, 


VS. 


THE NORTHAMPTON NATIONAL 
BANK, 
Defendant in Error. 


Brief of Plaintiff in Error. 


This is a writ of error to the Circuit Court for the 
Southern District of New York. The action was brought 
in the State Courts of New York, out of which a warrant 
of attachment issued upon the complaint and affidavits, 
appearing at pages 2-13 of the Record; the defendant ap- 
peared generally and answered in the State Court, and 
afterwards removed the cause to the Federal Court (pp. 
13-23). The pleadings in the State Court were unaltered in 
the Circuit Court, except that the plaintiff after removal 
duly filed a replication (p. 23). 


The cause was tried before Hon. Hoyt M. Wheeler, 
Judge, and a jury at a term in January, 1883; at the close 
of the plaintiff’s case the jury, by direction of the Court, 
found a verdict for the defendant; the plaintiff asked to 
go to the jury on certain points and questions of fact, 
which was denied. A bill of exceptions was signed, which 
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appears at pages 27-54; the errors assigned appear at 
pages 54 and 55. 


The defendant in error is a national bank at Northamp- 
ton, Massachusetts, doing the ordinary business of a bank, 
and, for the accommodation of its patrons, but without 
actual compensation, receiving securities for safe keeping 
(fol. 101). Prior to and on January 26, 1876, plaintiff in 
error (then Miss Damon, since become Mrs. Wylie) was a 
regular depositor in the bank (fols. 102, 103); the bank at 
the same time kept for her eight coupon mortgage bonds 
of the Pacific Railroad of Missouri for $1,000 each, ma- 
turing 1888, with semi-annual unmatured coupons at- 
tached of $30 each (fol. 100). 


These bonds the bank had bought for her sometime pre- 
vious—had paid for out of her deposits, and had continu- 
ously kept for her up to the time of loss (fol. 130), 

On the night of the 26th and 27th January, 1576, the 
bank was broken into by burglars, and property consisting 
chiefly of bonds and stock, with some money, was stolen 
therefrom, amounting in value to about $1,600,000, in- 
cluding a large amount of property of the bank and the 
eight bonds of the plaintiff in error (fols. 100, 101). 


This action is to recover damages from the bank for the 
loss of said bonds and coupons, or some of them, on the 
ground of the negligence of the defendant in error. 


The complaint avers: 


1. That the bank did not use due care in keeping said 
bonds, and consequently they were exposed to loss and 
theft (p. 10). 


2. That on demand the bank refused to deliver up the 
bonds, representing that they had been stolen as aforesaid; 
and in exculpation declaring the facts of the burglary (p. 
10). 


3. That plaintiff in error never parted with her owner- 
ship, but, relying upon the representations aforesaid, in 
March, 1876, she was about to enter into negotiations and 
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take measures for the recovery of her bonds from those 
then in possession of them; that thereupon the bank rep- 
resented to her that it was about to take measures for the 
restitution of the stolen property and expected to recover 
it all in bulk, or the greater part thereof, and that it ex- 
pected to succeed therein, provided it was allowed to act 
for her and other losers in the same position; and further 
represented that the bank was in a better position to ne- 
gotiate for the restoration of the property, and could do it 
at less expense, than she and other individual losers acting 
independently; that thereupon the bank requested her to 
authorize it to act for her in that respect, and to negotiate 
for her securities at the same time it negotiated for itself 
and for others, and also requested her not to undertake 
negotiations or efforts on her own behalf (p. 11). 


4, That relying on these representations she complied 
with the requests, and ceased all efforts in her own behalf, 


‘and permitted the bank to act for her as requested; that the 


bank did thereupon undertake to act, and negotiated and 
took certain proceedings, so that sometime in 1879 or 1880) 
the bank did recover the greater part of the property stolen, 
about, $1,500,000, including a large amount of the bank’s 
own property (pp. 11 and 12’. 


5. That the difference between the amount stolen and 
the amount recovered was, by the bank. allowed and 
agreed to be retained by the thieves, as a consideration or 
reward, und that this included the eight bonds and cou- 
pons of plaintiff in error; that she was not informed of 
the proceedings aforesaid; that by the sacrifice of her 
property and that of some others the bank recovered a large 


‘amount of its own property, and has reimbursed itself for 


the greater part of its losses and for its expenses incurred. 


The Answer of defendant in error admits the deposit for 
safe keeping, and denies the other material allegations; it 
avers a special agreement that the deposit should be at 
owner’s risk; that the bank was not authorized, nor was 
any person on its behalf authorized, to make an agree- 
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ment with plaintiff in error, or an agreement with the 
holders of the stolen property, such as are set: forth in the 
complaint; and alleges due care in the premises (pp. 13 
and 14). 

The plaintiff in error afterwards filed a Replication, in 
which she stated that since the commencement of this 
action she had recovered, in a replevin suit in the Circuit 
Court, four of her said bonds from the New York Post 
Office, where they happened to be found; and she reduced 
her claim in this action by their value (pp. 23 and 24). 


The evidence discloses the following facts : 


The burglary took place in January, 1876; some efforts 
were made by the bank to recover the lost property; a few 
weeks after the burglary the bank called a meeting of the 
losers, including depositors for safe keeping ; plaintiff did 
not attend, and was not represented, at this meeting (fol. 
104); at this meeting the directors and officers of the bank 
were present, and it was proposed to form a committee, 
composed partly of bank .officers and partly of such 
depositors ; this was finally assented to by the bank’s 
officers, but was voted down, and the matter was left, as 
before, to the efforts of the bank (fols. 105 and 106). 

In 1877, plaintiff in error married Dr. Wylie, of New 
York, who thereafter acted for her in the matter. In the 


same year Dr. Wylie was informed, through a patient of. 


his, that he could deal with Scott, one of the burglars, for 
the recovery of Mrs. Wylie’s bonds; he did not at once 
act upon this, because he understood the bank was acting 
for his wife. Shortly after this, Dr. Wylie stated this 
proposition to Warrener, the vice-president and manager 
of the bank, and stating that he thought he could get 
back his wife’s bonds; Warrener then requested Wylie not 
to negotiate independently of the bank, and stated that 
the bank was negotiating to get the securities back. To 
this request Wylie acceded (fols. 107, 108, 109). 

On February 9, 1878, Wylie received from Hinckley, 
one of the prominent directors of the bank, a letter repre- 
senting that he was acting for the bank (fol. 110), and 
enclosing a paper, and requesting the plaintiff to sign it; 
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Hinckley again wrote, February 27, 1878 (fol. 111), as he 
says, at the request of Warrener, and Edwards, the presi- 
dent, urging Mrs. Wylie to sign the paper, and saying that 
they thought the property could be recovered ‘‘ cheaper in 
bulk than in detail,” and that they had ‘‘strong hopes of 
being able to effect a negotiation at no distant day, and 
would like to make one clean job of it;” thereupon, on 
March 21, 1878, Mrs. Wylie and her husband signed the 
paper as requested, and sent it to the bank; it was as 


follows: 
‘* NORTHAMPTON, February, 1878. 


‘‘We, whose names follow, having suffered the loss of 
securities by the robbery of the Northampton National 
Bank in January, 1876, hereby agree to pay a pro rata 
proportion of the expenses incurred in sepaaiien them and 
returning them to us.’ 

That this was intended to be an agreement with the 
bank is shown by Hinckley’s letter of February 9, 1878, 
proposing its execution, where he says: ‘* It has occurred 
to some of our directors that we have no right to use the 
funds of the stockholders of the bank for the benefit of 
the special depositors, losers by the robbery, without some 
guarantee that they will be repaid.” 

In October, 1877, Edwards, the president of the bank, 
was notified by persons acting in behalf of Scott and Dun- 
lap, two of the burglars then under sentence, that $100,000 
of the best bonds had been put aside and money borrowed 
on them, and that they could be had for $8,000; some 
efforts were made to effect this. To the knowledge of 
Edwards and the Vice-President Warrener, and upon con- 
sultation with them, Hinckley, a director, was allowed, 
however, to separately negotiate through the same chan- 
nel for the return of $25,000 U. P. bonds, which were 
known to belong to him, on payment of 86,000; the evi- 
dence showed these $25,000 to bea part of the $100,000 
lot; that after the $6,009 was paid, the difficulties of 
negotiation increased, the persons holding the balance of 
$75,000 making exorbitant demands; that while a further 
negotiation for the $75,000 was proceeding Hinckley, though 
acting as an officer of the bank for all parties concerned, 
and acting with Edwards and Warrener, again attempted 
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to make his private bargain for $19,000 more of these 
$75,000 of bonds; it is a fair inference from the testimony 
that the bank failed in negotiating for this remaining 
$75,000, because Hinckley underneath this negotiation, or 
with it, was trying to make a special arrangement for him- 
self. The evidence is clear on his own admission, that by 
reason of the acts of the bank and his own acts in these 
negotiations, the whole $75,000 was sent to Europe and 
negotiated, or otherwise lost. Hinckley himself writes: 

‘‘This I do know, that * * * no part of the $75,000 
left the country until some time in 1878, after I refused to 
pay $10,000 for the balance, $19,000, of my U. P.’s. It 
was my refusing to pay that sent them abroad. If I had 
accepted the offer, I have no doubt we could have got the 
whole $75,000 at 50 per cent. of the market value.” (fol. 
141.) 3 

It appears that in 1878, six of Wylie’s bonds, with others 
stolen in this robbery, were passed upon bankers and 
other persons in Frankfort-on-the-Main (fol. 118) by one 
Lagrave, who was there under an assumed name and pre- 
tended that the bonds belonged to an estate, and who dis- 
appeared immediately after he sold them; when the 
coupons from these bonds were presented here in 1879 in 
reputable hands, Mrs. Wylie received notice from the rail- 
road company and replevied them, which resulted in a 
search for Lagrave, and his arrest at Cologne in 1879, at 
the instance of the Frankfort purchasers ; a trial of La- 
grave, at Frankfort, resulted in his discharge on the 
ground of want of jurisdiction in its courts, the Frankfort 
purchasers forced back the stolen bonds again upon 
Lagrave, who again disappeared (fol. 125) with the bonds. 

In Wylie’s proceedings in 1879, to recover the ‘coupons 
presented here, it was for the first time ascertained that 
the bank had not sent particulars of the robbery abroad 
further than the fact itself; that it did not cable the num- 
bers or description of the securities stolen, and did not 
even mail to financial centres, or otherwise give notice of, 
the particulars of the million and ahalf of negotiable 
securities stolen (fol. 173), although it had represented to 
Dr. Wylie that this had been done. | 
In 1876 and 1877 indictments were found in Massachu- 
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setts against Scott and Dunlap, and also against Leary, 
Conners and Draper for this burglary; Scott and Dunlap 
were tried and convicted at Northampton; the others had 
not then been caught. Afterwards Draper was caught 
and taken to Northampton, and remained there in jail 
untried about two and ahalf years. Shortly before the 
expiration of this two and a half years, in 1880, Conners 
and Leary were arrested and taken to Northampton jail. 

It would seem (fol. 175) that the negotiations at this 
time between the bank and Scott and Dunlap, then in 
State prison, and the communication made by the latter 
to Conners, Leary and Draper, then in jail at Northamp- 
ton, led to what followed, viz.: Soon after Conners was 
taken to Northampton the greater part of the stolen prop- 
erty was recovered ; Hinckley and Warrener went to 
New York to a safe deposit company there and’ brought it 
away ; a little before or a little after this final recovery 
Conners, Leary and Draper were all discharged at North- 
ampton without trial (fols. 174 and 175). 

And in this connection should be considered the paper 
or papers prepared to petition the Governor of Massachu- 


‘setts to pardon Scott and Dunlap (fol. 176). 


The plaintiff in error claims that because of the relations 
existing between her and the bank (1) bv reason of the 
deposit for safe keeping. (2) by the representations and 
requests thereon made to her in 1877 that she should act 
only through the bank, and (3) by the representations of the 
bank, and the written agreements of February and March, 
1878, delivered to the bank, a duty of a special character 
devolved upon and was assumed by the defendant ; and 
that the evidence of the acts of the bank, and of its officers 
done with its knowledge, was sufficient to go to the jury 
upon the question of its neglect of the duty growing out 
of these relations. : 

At the close of the plaintiff's case the defendant, offer- 
ing no evidence and moving fora verdict, the plaintiff 
made specific requests to go to the jury; these requests 
appear at pages 52 and 53 of the Record, and are almost 
identical with the errors assigned by the plaintiff in error; 
each of these requests were denied, and the Court directed 
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a verdict for defendant, to all and each of which plaintiff 
excepted. 

The errors assigned and relied on here are as follows : 
That the Court erred— 


1. In refusing the plaintiff’s request to go to the jury 
on the evidence in general as to whether the loss of 
plaintiff’s said bonds and coupons was attributable to the 
negligence of defendant. 


2. In refusing the request of the plaintiff that the Court 
,submit to the jury whether the defendant had not, prior 
to the recovery by Hinckley of his $25,000 Union Pacific 
bonds, induced the plaintiff to desist from all negotiations 
‘for the recovery of his said bonds and coupons, and to 
leave all such negotiations to the defendant; and whether 
the defendant did not represent to the plaintiff that it was 
then negotiating and would negotiate for the return of 
all the said stolen property together, as well the plaintiff’s 
as the bank’s and other losers. 


3. In refusing the plaintiff’s request that the Court submit 
to the jury whether the plaintiff’s said bonds aud coupons 
were not part of the lot of $100,000 or $75,000 of securities 
mentioned in the letters of Hinckley and Wylie, above set 
forth; and whether said Hinckley’s $25,000 Union Pacific 
bonds were not also a part of this lot, and whether the 
defendant did not negotiate by the offering of rewards or 
other considerations for the return of this lot. 


4. In refusing the request of the plaintiff, that the 
Court submit to the jury whether the sending of the said 
lot, or any lot of said stolen securities, or the sending of 
plaintiff’s said stolen bonds and coupons abroad by the 
thieves or those then in possession of the same, was not 
attributable to the acts or omissions of the defendant as 
negligence. 


5. Inrefusing the requests of the plaintiff, that the Court 
submit to the jury whether the defendant, at the time of 
the discharge of Conners, Leary and Draper from prison, 
without trial, and at the time of the final recovery of the 


sie coetcemrunne 
BE. EEL IE SIE TELE TAMER LEE LOT LEE, LALO SITE 


en eee 
‘ COPUMMEIRC  aA 


9 


securities and stolen property in 1880, did not enter into 
some bargain or arrangement with said persons or others, 
not to prosecute said persons last named in consideration 
of the restoration of said property so as aforesaid returned 
in 1880, and whether the loss finally sustained by the 
plaintiff in not recovering her said bonds and coupons, at 
the time of such restoration and afterwards, was not at- 
tributable to the acts or omissions of the defendant in 
making such bargain or arrangement, or to the acts or 
omissions of the defendant in the transaction or transac- 
tions of its officers with said last named persons. 


6. Inrefusing the plaintiff’s request, that the Court submit 
to the jury, whether the loss finally sustained by the 


plaintiff in not recovering her said bonds and coupons, was | 


not attributable to the acts or omissions of the defendant 
or its officers, subsequent to the robbery aforesaid. 


7. In that the Court directed the jury to find a verdict 
for the defendant. 


8. In that the judgment should have gone for plaintiff. 
(See Assignment of Errors, pages 54 and 55.) 


Points of Law and Fact. 
I. 


The action will lie against a National Bank for negli- 
gence, such as that charged in this case. 
National Bank v. Graham, 100 U. S., 699. 
Whitney v. Bank, 1 Transcript of Appeals 
U. S. S. Court, (1880), 263. 


The Graham case was against a National Bank, for loss 
by robbery of bonds kept, without compensation, by the 
bank for the accommodation of the plaintiff. 

Whitney’s case was decided on the rulings in Graham’s 
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case ; it was an action for negligence for the loss of bonds 
or securities received by the bank on deposit for safe keep- 
ing without compensation, and lost by a robbery of the 
bank. In the Court below the case had been taken from 
the jury, on the ground that a National Bank could not 
receive special deposits, and was not liable for their loss. 
This Court reversed that ruling, which disposes of similar 
defenses set up in the answer in this case. 

The decision of the Vermont Supreme Court in_ the 
Whitney case (50 Vt., 388), rested upon the decision of 
the same Court in Wiley v. Bank of Brattleboro (47 Vt., 
546), another case of robbery of a national bank. The 
opinion in the 47 Vermont Reports was given by Judge 
Wheeler, who tried this case, but who then was of the 
Vermont Supreme Court. His opinion was a learned and 
exhaustive one, and was the law of Vermont until it was 
overruled by this Court in Whitney’s case. The decision 
of the U. S. Supreme Court in the Whitney case was 
not specially brought to Judge Wheeler’s attention on the 
trial of this case, and it may be said, with great respect, 
that the Judge’s mind may have been influenced in this 
case by the rule prevailing in Vermont, which he had 
himself laid down in the Wiley case. 


iE. 


In the absence of a statement of grounds for the direc- 
tion of a verdict, it might be presumed that the Court’s 
ruling was based upon one or more of the .grounds stated 
by counsel for defendant on his motion for a direction 
(folios 185 and 186); but, as none of these grounds, as 
stated, seem worthy of consideration, it must be presumed 
that the Court directed a verdict on the general ground 
that the evidence did not make out a case of.negligence 
which would support a verdict for the plaintiff ; this was 
evidently the ground for denying the plaintiff’s claim to 
go to the jury generally on the whole case. This is the 
only question in the case, and each exception taken to the 
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Court’s refusal to submit certain questions of fact to the 
jury is but a specification of error, although if any one of 
these propositions ought to have gone to the jury a new 
trial should be granted. 

There is no question of contributory negligence on the 
part of the plaintiff in error, either at the time of the 
original loss, or afterwards during the negotiations for 
restitution. | 

The special defense set up in the answer (fol. 48), that 
the bonds were left in the bank’s vault on the agreement 
that the bank should in no case be responsible for them, 
was not proven. 

There is no explanation on the part of defendant as to the 
original loss; it is admitted throughout that Mrs. Wylie’s 
bonds were in the bank at the time of the burglary, and 
that they were there lost; the complaint alleges want of 
due care, and that they were exposed to loss and theft by 
reason of the carelessness of defendant; in the request to 
go to the jury, the plaintiff disclaims neglect in the keep- 
ing, unless the fact of robbery, without other explanation, | 
be sufficient to establish that prima facze (fol. 184). 


It is chiefly on the ground of negligence of defendant 
subsequent to the robbery that plaintiff claimed a recovery. 
Without discussing the question, it may in this Court be 
assumed to be the rule, that it is error todirect a verdict 
for the defendant, unless the evidence is such that the 
Court would feel bound to grant a new trial in case the 
jury should find a verdict for the plaintiff; to establish 
error it is not necessary that the Court should ‘‘ decide that 
the defendant was negligent.” If this Court ‘‘ thinks 
there was evidence on which that question should have 
been left to the jury, * * * it should still be left to 
the jury ” (per Miller, J., in Nat. Bank v. City Bank, 103 
U. S., 671). This direction can be sustained only ‘‘ on the 
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ground that the evidence, with all the inferences that the 
jury could justifiably draw from it, was insufficient to sup- 
port a verdict for the plaintiff, so that such a verdict, if re- 
turned, must be set aside” (per Mathews, J., in Baylis v. 
Travellers’ Ins. Co., 113 U. S., 320). 


iV. 


It was not because of a lack of evidence on the several 
propositions, that the Court refused to permit the case to 
go to the jury. 

In addition to the foregoing statement of facts, the fol- 
lowing testimony is cited in reference to specific proposi- 
tions contained in the requests [herein marked (qa), (6), (c) 


and (d) ]. 


(a) That prior to Hinckley’s negotiation for and recovery 
of $25,000 Union Pacific bonds, defendant induced Mrs. 
Wylie to desist from all efforts for the recovery of her 
bonds, &c., to leave such negotiations to defendant; and 
that defendant represented to Mrs. Wylie that it was then 
negotiating and would negotiate for the restitution of all 
the stolen property together, that of the plaintiff’s, the 
bank, and all other losers. 

In 1877, Dr. Wylie had reason to believe that he could 
recover plaintiff’s bonds through the intervention of a 
patient who was in a position to influence Scott, then 
under indictment at Northampton and afterwards con- 
victed; he submitted the proposition to the representative 
of the bank, Warrener, vice-president, who requested him 
not to act independently of the bank, stating that the 
bank was negotiating to get all the securities back; Wylie 
says this was ‘*‘in the fall of 1877” (fol. 107), and that he 
then desisted from efforts in his own behalf. 

(As to all this Wylie testifies; no one contradicts him.) 
_ At this very time, ‘‘early in October, 1877” (fol. 132) one 
Bond, acting for Scott and Dunlap, notified Edwards, the 
bank’s president, that Hinckley’s $25,000, U. P. bonds, 
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could be had on payment of $6,000; Edwards and Hinckley 
took the proposition into consideration; Hinckley paid the 
$6,000 and received the $25,000 U. P. bonds, and “‘as it 
was thought best for all parties, in and out of prison, that 
I should keep mum about the U. P. transaction,” Hinckley 
locked them up from October until June, 1878, not even 
collecting the coupons, which had matured for two years. 

(All this appears in Hinckley’s own letters, written in 
1879 (fols. 132-134). 

Hinckley testified on the trial, but he did not explain or 
qualify the statements in his letters; neither Edwards, the 
president, nor Warrener were called to rebut the inferences 
to be drawn from all this. Hinckley recognized the pre- 
dicament of the bank, and attempted to avoid such infer- 
ences in a letter written three or four months after the 
last, by claiming that in getting his $25,000 U. P. bonds 
he was acting for himself, and that when he consulted 
Edwards and Warrener, it was ‘‘as my friends, and not 
as bank officers ” (fol. 142). But, it is to be observed, that 
it was while Bond, for Scott and Dunlap, and Edwards, 
Warrener and Hinckley, for all parties, wefe negotiating 
for the ‘‘$100,000 of the best of the bonds,” and were 
promised them on payment of $8,000, but in which they 
were at the time disappointed, that Bond notified Ed- 
wards that the $25,000 U. P. bonds would be given up for 
$6,000; they were offered to Edwards, the president, act- 
ing for the bank and all concerned, not to Hinckley as 
owner; there is nothing to show that Bond knew that 
Hinckley was owner of these U. P. bonds; ‘‘ this was such 
an advance in price from the first proposition,” says 
Hinckley, ‘‘ that I at first indignantly refused” (fol. 132). 
What first proposition, except the proposition of returning 
$100,000 for $8,000? This was a modification of the ‘first 
proposition,” and an ‘‘advance in price ” on that proposi- 
tion; it was intimately connected with it, and was beyond 
doubt part of the same negotiation; the $25,00v of Hinck- 
ley’s bonds was itself a portion of the very $100,000 of 
‘* best bonds ” belonging to several losers, which included, 
as we shall show also, Mrs. Wylie’s bonds. Hinckley 
says: ‘* We concluded that it was better for all parties for 
me to accept the proposition.” 
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No doubt Hinckley got back his bonds for himself and 
paid the expense, but it is equally beyond doubt that he did 
it when he was negotiating as a director, with Edwards and 
Warrener, for the return of the large lot which included 
Wylie’s bonds; and that he did it on the advice of Ed- 
wards and Warrener, and at about the very time when 
Warrener was dissuading Dr. Wylie from using the 
means Wylie had of approaching Scott in order to get 
Mrs. Wylie’s bonds, and when Warrener was promising 
that all shouid be negotiated for together. 


(b.) That the bonds of plaintiff in error were part of the 
lot of $100,000 or $75,000 of securities mentioned in Hinck- 
ley’s letters; and that Hinckley’s $25,000 U. P.’s were 
also part of this lot; and that the defendant did negotiate 
for the return of this lot. 

Reversing the order of these three propositions, the last 
is established by the evidence referred to last above. Bond, 
acting for Dunlap and Scott, told Edwards ‘‘ that D. & S. 
had, before their arrest, separated $100,000 of the best 
bonds from the main lot before their arrest, and borrowed 
money on them ; that on payment of $8,000 we could get 
the whole. We concluded that it was best to do this;” but 
the thieves did not stand by their offer as to the whole, but 
let them have the $25,000 Union Pacific bonds for $6,000 ; 
these were known by the bank to belong to Hinckley. 
There can be no question, from Hinckley’s account, that 
these $25,000 were a part of the $100,000 lot, for he goes 
right on to tell how they kept negotiating for the remain- 
ing $75,000 (see fols. 183 and 134), and his opinion finally 
that the payment of $6,000 for the $25,000 Union Pacific 
bonds ‘‘ encouraged them to drive a hard bargain” as to 
' the rest (137). 

There was evidence that Wylie’s bonds were part of the 
lot of $100,000. Hinckley says: ‘‘ This Ido know, that I 
got my bonds in October, 1877, and that no part of the 
$75,000 [recognizing that as the balance of the lot] left the 
country until some time in 1878, after I had refused to pay 
$10,000 for the balance, $19,000, of my U. P.’s. It was my 
refusing to pay that sent them abroad” (fol. 141); and 
again he says, at folio 137: ‘‘I lost my $19,000 U. P.’s, 


eT ee Le ee en om . 
: aay ae Rep ee! Sit MPR RRS ee ea BE es a 8 ce ah a Reece : Sa ig eo . veg - 
: : : sade 29 Pes : Weta; sits ees aR Ee ans: Sat Sea a a SS ds a es PRY . ; “us ont ie ay 2 , 
2 2 c ae are REE EAP RL eI taae RO OE AT 2 BaP sah gS OOS ae aw 3 ait. she's, fe 
aan’ baTF EE SAI Det Sel CE gh i HA Nin kT RE Re ae 


we Nes td hd Sy aa i tn a tain to bese 
* : gers 


15 


which have been negotiated abroad like your (Wylie’s) 
P. R. R’y Missouri bonds.” 

It was in 1878, this same year, that Wylie’s bonds ap- 
peared in Europe in the hands of Lagrave; Hinckley says 
he knows that no part of the $75,000 left this country until 
1878, and evidently expresses his information—that all the 
$75,000 did go abroad. It is a confirmatory circumstance 
that the bonds which were not restored in 1881 amounted 
to just about the $75,000 (177). 


(c.) There was evidence that the sending of the lot 
of securities abroad by the thieves was attributable to the 
acts or omissions of the defendant This evidence has 
already been referred to. Hinckley says (141): ‘‘ /é was 
my refusing to pay that sent them abroad. If I had ac- 
cepted the offer Ihave no doubt we could have got the - 
whole $75,000 at 50 per cent. of the market value.” This 
refusal was made in the midst of the negotiations for the 
whole $75,000. Bond ‘‘ went to New York with instruc- 
tions to negotiate for the whole $75,000 if he could,” and 
with $5,000 in his hands to pay on account of Hinckley’s 

$19,000 U. P. bonds (fol. 137). 

It i is clear that Wylhie’s bonds were still in the hands of 
the thieves or their friends, in 1878, for an innocent holder 
would have produced the coupons; they could not be ne- 
gotiated here owing to the publicity given to the robbery 
and the particulars of the securities stolen; they could be 
negotiated abroad for lack of this same publicity, which the 
bank was bound, but failed, to give; they were actually ne- 
gotiated there under cover of falsehood and such circum- 
stances as stamped Lagrave as a dishonest holder. If the 
sending and negotiation of these bonds abroad by the 
thieves might be attributable to the acts or omissions of 
the bank, and Hinckley says it was, whether these acts 
were negligent and brought about the loss of plaintiff's 
bonds, was not for the judge, but for the jury to decide; it 
was for them to determine under all the circumstances, 
and under the engagements and representations made to 
plaintiff in error, and considering the special knowledge 
of its officers, whether the acts were those of a prudent 
and careful man. 
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(d.) There was evidence to go to the jury of an arrange- 
ment between the bank and Conners, Leary and Draper, as 
to the surrender in 1880 of the stolen property. at the time 
when the latter were discharged without trial, and after a 
threat wasmadeby Dunlap and Scott that they would testify 
against them; that it was in consequence of some arrange- 
ment that the bank’s officers were enabled to go to a safe 
deposit in New York and get $1,500,000 of securities which 
had been hidden for four or five years, cannot be doubted; 
the bank having requested Mrs. Wylie not to negotiate in- 
dependently, and having requested an agreement on her 
part that the bank might act for her, and Mrs. Wylie never 
having negotiated independentlv or acted in her own be- 
half, except to take possession of such coupons as turned 
up in.1879, and the written agreement never having been 
abrogated, the bank was called upon to show that it had 
acted prudently, and that, in recovering its own property 
amounting to a million or more, it did not or could not re- 
cover the plaintiffs few thousands, and that its failure so to 
do was in spite of care and prudence. If defendant claims 
there is evidence in this record to show such care and 
prudence, then that evidence'should have gone to the jury. 


V. 


To recapitulate. The relation of the bank towards Mrs. 
Wylie was not that of asimple depository without reward, 
as in Graham’s and Whitney’s cases; it was this, and 
something more— 


1. The bank soon after the robbery held itself out, at a 
public meeting called by its officers, as acting for all con- 
cerned, and it so acted. 


2. The plaintiff in error had, or believed she had, an 
opportunity to get back her own bonds through a channel 
known only to herself. 
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3. Nevertheless, defendant dissuaded her from acting 
independently of the bank and she put herself in defend- 
ant’s hand as to this; the defendant at the same time 
made representations as to its own negotiations and more 
favorable opportunities, and engaged to negotiate for her 
and itself and all others together. 


4, While this understanding or agreement was still sub- 
sisting and unchanged, the bank requested the further 
agreement in writing of March, 1878, and proceeded and 
acted thereafter in contemplation of that agreement. 


5. At the time Warrenher was dissuading Mrs. Wylie 
from acting independently, Edwards, the president, War- 
rener, the vice-president, and Hinckley, the director, had 
been together negotiating for the restoration of a certain 
lot of securities, among which it now appears were Mrs. 
Wylie’s bonds; the thieves were in sore need of money; at 
this very time, when Wylie was required to keep off, and 
while the thieves were anxious to trade the whole lot. they 
allowed a separate bargain to be made for one-fourth of the 
lot consisting of $25,000 U.P. bonds; these they knew 
belonged to Hinckley, for ‘‘I was the only loser of that 
particular class of bonds, which was known to Mr. Ed- 
wards” (Hinckley’s letter, fol. 132). They then agreed that 
Hinckley should lock these bonds up, as he did, with all 
the unmatured coupons, and their recovery was concealed 
for eight or ten months. 


6. The payment of the $6,000 prevented (Hinckley says) 
all further reasonable negotiation for the other $75,000 of 
the lot. 


7. This proceeding, as well as some further negotiations 
of the bank officers first caused the holders of the bonds 
to increase their demands unreasonably, but even then the 
whole lot could have been obtained at 50 per cent. of their 
value; and this caused the whole lot to be sent abroad, 
where they were negotiated and lost. 
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Vi. 


No pvint was made on the trial of the statute of limita- 
tions set up in the answer. 

The statute did not apply under any rule. If the cause 
of action for negligence arose on the night of the robbery, 
January 26-27, 1876, the summons was issued and filed on 
January 26, 1882, and so marked by the initials of the 
Judge of the State Court (fol. 18); and if the acts of negli- 
gence were subsequent to the actual robbery, the statute 
has no application. 

The defendant was a corporation foreign to New York; 


- it could aot in New York set up the statute of limitations. 


Rathburn v. R. R., 50 N. Y., 656. 
Bidman v. Lake Shore R. R., 84 N. Y., 185. 


Val. 


The damages claimed and shown amount to more than 
$5,900. 

The damages claimed in the complaint were $10,180, 
the value of eight bonds, less certain coupons replevied in 
other hands (fol. 43). The replication admitted the re- 
covery by replevin of four of these bonds after bringing 
this action; as the bonds were of equal value, this made 
the balance of damages as claimed one-half of $10,180, or 
$5,090 (fol. 86). 

Dr. Wylie testified that the bonds with all matured 
coupons cut off, were worth $1,080 each, making for four 
bonds $4,320. (fol. 180); that of the coupons which had 
matured on these four bonds prior to the commencement 
of thts action there were twenty-eight never recovered; 
that these were worth $30 each—$840, making the dam- 
ages at least $5,160 (fol. 179); this action was begun Janu- 
ary 26, 1882; coupons matured February and August first 
each year (fol. &), and between the commencement of the 
action and the time of the trial January, 1883, two more 
coupons had matured on each bond, eight in all, worth 
$240 more. 


VEAL. 


The judgment should be reversed, and a new trial 


Respectfully submitted, 


Groras H. Apams, 
Of Counsel for Plaintiff in Error. 
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Fanny D. WYLIE, te 
Plaintiff in Error, 


AGAINST No. 62. 
THE NORTHAMPTON NATIONAL 


BANK, 
Defendant in Error. 
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STATEMENT OF FACTS. 


As we show later, certain facts alleged in the statement 
of facts of plaintiff in error are not to be found in the tran- 
script of record. 

The plaintitf in error is a femme couverte residing in the 
State of New York. The defendant is a corporation resi- 
dent in the State of Massachusetts. This action was 
brought in the Superior Court of the City of New York by 
attachment according to the State laws of New York as 
against a foreign corporation. The basis of the action was - 
in a provision of the Code practice of New York. The 
»yleadings were likewise based upon the New York Code 
of practice, the action and the jurisdiction being both 
grounded in the provisions of the New York Code. Ac- 
cordingly, with the particularity required by the New 
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York Code, the plaintiff, appellant, set forth in the original 
complaint, .the particular grievances alleged to constitute 
causes of action against the defendant, respondent. These 
appear on pages 9 and 12 of the Transcript of Record to 
this Court. The clauses of the complaint are numbered. 
Clause I. alleges that the defendant is a National Bank. 
Clause II. alleges that plaintiff, appellant, was the owner 
of certain bonds and coupons. Clause III. alleges that 
plaintiff placed said bonds and coupons with the defendant 
for safe keeping, and that said bonds were not properly 
cared for by defendant, and that said honds were stolen, 
and that defendant ‘* was unable to return said bonds and 
coupons, and failed and neglected and refused to redeliver 
said bonds and coupons.” Clause IV. alleges the continued 
ownership of plaintiff, and that plaintiff has never regained 
possession of said bonds and coupons, and the value of said 
bonds and coupons. Clause V. alleges that about March, 
1876, ‘‘the defendant requested the plaintiff to permit and 
authorize the defendant to act for her and in her behalf ” 
‘‘in negotiations for the recovery of her said bonds and 
coupons,” ‘‘ and further requested the plaintiff not to un- 
dertake negotiations with the persons who had taken said 
bonds and other property,” and that defendant agreed to 
said proposition. Clause VI. alleges an undertaking on 
behalf of the plaintiff to negotiate as aforesaid, and ‘‘a 
settlement and compounding with said persons for all 
claims arising or growing out of such taking or robbery,” 
and a release to the said persons as a consideration or -re- 
ward for the restoration of what was recovered, and that 
‘* among the securities and property so allowed and agreed 
to be retained and so released by the plaintiff, were the 
eight bonds of the plaintiff.” And that ‘ by the total sac- 
rifice of plaintiff’s said property the defendant was enabled 
to recover and did recover, as aforesaid, a large amount 
of its own property.” The answer denies all the allega- 
tions of the complaint except the robbery and the recovery 
of $1,600,000, and alleges that the deposit of plaintiff’s bonds 
was made with one of defendant’s officers and not with 
the defendant, and on the agreement that the bonds should 
remain at the risk of the plaintiff, and alleges that the 
composition with the burglars, which the plaintiff claims 
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was not undertaken by defendant, and was contrary to 
good morals and public policy. And that the defendant 
did use good faith and due care in all the matters men- 
tioned in the complaint, and was guilty of no negligence 
or breach of trust or fraudulent conduct, and further al- 
leges that prior to the action, plaintiff had in fact recovered 
one half of the bonds here sued for, and that plaintiff’s 
failure to recover her remaining bonds was caused solely 
by the negligence and carelessness of the agents employed 
by plaintiff for that purpose. 


A. 


The rule is perhaps more stringent under Code practice, 
that the proof must be secundum allegata. But counsel 
for the plaintiff in error promptly abandoned at trial the 
terrible charges contained in the complaint, and it will be 
noticed, by a comparison of the exceptions with the causes 
of action set forth in the complaint, that the plaintiff de- 
sired to go to the jury on other causes of action than those | 
in his pleadings. Such of the pleaded causes of action 
as had not been abandoned had been affirmatively dis- 
proven. 

Fol. 155, Mr. Wylie says: ‘* Plaintiff does not now 
charge the defendant with having actually given her bonds 
to the thieves.” The same was affirmatively disproved by 
fol. 178. Fol. 103, plaintiff testifies: ‘‘She considers the 
officers of the defendant honorable men and in good repute 
in their community, and that whenever she has banking 
business in Northampton she does it to this day, with the 
defendant. Her only brother, she says, and others of her 
relatives are regular depositors with defendant to this 
day.” ‘‘Five other witnesses of the plaintiff (all who 
testified) testified that the officers of the defendant were 
faithful, reputable and diligent men, and that the officers 
showed zeal, diligence and ability in prosecuting the 
thieves and recovering the stolen property.” Detective 
Pinkerton, called by plaintiff, testified: ‘‘In my experi- 
ence I never knew a bank that worked as hard to get the 
thieves and to recover all the property as this bank.” The 
recovery of $1,600,000 by the bank was an unprecedented 
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success, and of itself proves zeal and faithfulness. The 
witnesses, the plaintiff and her husband were equally 
unanimous that there was no case against the bank. The 
only dissentient was the counsel. 


B. 


Such terrible charges require attention nevertheless. 

The plaintiff’s bonds were purchased for her by the de- 
fendant, not out of any deposit of hers, nor as a matter of 
business. The plaintiff's bonds were stolen in 1876 by 
burglars while said bonds were in defendant’s vaults 
‘‘as a favor to plaintiff without profit or compensation 
for the keeping” (fol. 101). Before the robbery and before 
and since this suit, the relations of plaintiff and defendant 
have all been of that same nature. While at one time 
there was a writing as to sharing in the expenses of some 
enterprise, which appears to have been abandoned and on 
which certainly nothing was ever paid, and as to which, 
apparently, nothing was ever done, yet the following cita- 
tions of the evidence show that the relations of the bank 
and its officers to Mrs. Wylie, in the matter of the 
attempts to recover her bonds, were those of friends and 
advisers. 

Plaintiff’s husband acted for her in all the matters, and 
plaintiff also had her own independent counsel and other 
agents acting for her in various parts of the United States, 
and also at Frankfort-on-Main and Paris. Nearly every 
counsel brought one or more independent suits for her 
relating to these bonds and their coupons at different 
points in this country and in Europe. Page 4 of plaintiff’s 
points states ‘‘the matter was left as before, 7. e., before 
the directors’ meeting, to the efforts of the bank.” The 
citation given from the record reads simply ‘‘left as 
before,” and not ‘‘left, as before, to the bank.” Until 
her husband and counsel took charge for her Mrs. Wylie 
refused to go to the depositors’ meetings, and neglected to 
have any communication with the bank. On a replevin 
suit, brought prior to this suit, plaintiff recovered from a 
third party four of the bonds here sued on. She received 
the four bonds in replevin prior to this suit. Plaintiff 
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also sued the following parties for coupons of these Mis- 
souri Pacific bonds, namely, Speyers & Co., The First 
National Bank of New York, The Missouri Pacific Rail- 
road (the makers of the bunds), Knauth, Nachod & Kuhne 
and the Seligmans. From the Speyers she recovered about 
one thousand dollars. In all the other cases, except the 
Seligman case, she has recovered. These independent 
suits of plaintiff are in addition to plaintiff’s independent 
suits at Frankfort and in France. Plaintiff also recovered 
twenty-two hundred dollars of her Connecticut River 
stock, stolen in the same robbery. Mrs. Wylie wrote 
(p. 32, fols. 116-117) that she had got an injunction 
against the payment of some of her coupons, and that 
‘we expect soon to bring suit to recover the money,” and 
that she desires some of the ‘‘ printed circulars of the 
stolen securities ” (fol. 152, p. 43). The plaintiffs counsel 
asks asa favor that the bank give Mrs. Wylie information 
to help her in her proceedings to recover her bonds. 
Page 47 Mr. Wylie writes that he had served certain 
notices of the robbery. It appears that, while the bank 
‘* advised ” the plaintiff not to do anything outside of the 


-bank, plaintiff nevertheless had, from about the time of 


the robbery, taken all these various proceedings to recover 
the bonds herself. On p. 48, fol. 169, Mr. Wylie tells of 
the extent of his individual proceedings, and savs: ‘If 
others interested would come into the case I would be very 
glad, of course.” 


(Fol. 106.) ‘‘ Some of the losers worked alone for the 
recovery of their property, others negotiated or prosecuted 
by their own method and also in connection with the 
bank’s agents.” Other lesers of the bonds who were 
called by the plaintiff testified to no such undertaking as 
claimed by plaintiff, and all of them testified entirely 
in the defendant’s favor. As to the signed agreement, 
the witness, at whose request it was signed, testifies (fol. 
142): ‘* The bank had nothing to do with it.” ‘* None. of 
the directors or the cashier knew anything about it.” ‘* As 
to the position of the bank (fol. 143) with regard to your- 
self I have no authority to speak.” 
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The first time that the management of Wvlie’s interest 
is suggested to the bank directly was when Mr. Wylie 
wrote, as appears, p. 44, fol. 156. Onthe next page is the 
answer of the bank, that the bank has nu objection to the 
losers by the robbery taking any steps they deem proper 
in their own behalf. This was in answer to a suggestion 
of Mr. Wylie, that Mrs. Wylie desired to act for herself. 
In 1877 Mr. Wylie had a ‘“‘supposition” that the bank 
was acting for his wife (fol. 104). He does not claim to 
have had any knowledge or assurance from the bank that 
such was the fact. Several bank officers urged Mr. Wylie 
that it would be unfair and unadvisable for him to act in- 
dependently of the others, but, nevertheless, the Wylies 
always did act independently, and did precisely as they 
pleased (fol. 108). Mr. Wylie says one of the bank’s 
officers asked him not to offer'a reward, that ‘‘ it would 
be unfair to the other losers,” but said, ‘‘that the losers 
could take any course that they wished, the bank would 
not object.” Wylie acceded. But in the same folio it ap- 
pears that Wylie did offer a reward (fol. 113). Dr. Wylie 
writes that it was only ‘‘ the sense of the propriety of all 
working together” which kept him ‘‘ from trying to get 
the bonds by his own efforts.” As the Wylies took no 
part in the meeting of the depositors in 1876, the first un- 
derstanding between the plaintiff and any of the bank’s 
officers was a conversation with Warriner in the fall of 
1877 (fol. 108), when Warriner ‘‘advised” against inde- 
pendent action. The next dealing in evidence was the 
the negotiation between Mr. Hinckley and _ plaintiff in 
February, 1878, when Mr. Hinckley, plaintiff’s witness, 
says, that he acted for himself only, and not for the bank. 
Here and there it appears in the record that even the agree- 
ment with Hinckley, to pay a share of expenses and 
losses was to have only a temporary force, and was to re- 
fer to one only of the many negutiations, and was not to 
be a general, permanent agreement. Clearly both sides 
had abandoned that procedure, and had proceeded on 
many diverse paths long before the large recovery, which 
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was made over three years later (fol. 177). The circum- 
stances leading up to that written agreement with Hinck- 
ley (fol. 114) is a letter from Wylie to Hinckley, as to an 
individual, asking Hinckley for personal information, asa 
favor, and the language of the letters negatives positively 
the idea that Wylie then claimed to be making an agree- 
ment binding on the bank. Wrylie’s letter of March 2, 
1878, speaks of the losers acting as a body, and not as hav- 
ing the bank or anybody else as their collective or authori- 
tative representative. Plaintiff's universal litigations had 
been proceeding all over the world before the large re- 
covery. : 

Finally (fol. 164), Mr. Wylie says that his reason for not 
taking certain steps in 1877 was ‘‘ advice of the bank” 
(not any undertaking or contract of the bank), and his 
own opinion that ‘‘ it was not exactly fair for him.” 

It was a friendly understanding only that was between 
the bank and plaintiff during most or all of the years 
from 1876 to 1881, and in most of the many enterprises 
and negotiations, not any formal undertaking. 


D, 


If plaintiff had pleaded negligence as to sending notices 


to Frankfort and as to the matter of Hinckley’s recovery, 


on which she now relies (iastead of the terrible charges in 
the complaint, which she must substantiate or fail of a re- 
covery), and if the bank were, in 1881, liable in privity of 
contract to the plaintiff, still the bank was not guilty of 
any negligence in regard even to these matters outside of 


the pleadings.- 


I.—-Neither the bank nor the bank officers, nor the other 
owners of the class of bonds to which the plaintiff’s bonds 
belonged were ever able to recover any such bonds (fol. 
161), except the four of plaintiff’s bonds, which accident- 
ally were recovered through the post office in plaintiff’s 
independent suit. As none of the losers were able to re- 
cover such bonds, it would appear that the easy negotia- 
bility of such bonds made recovery an impossibility. 
Twenty-six thousand dollars of the eighty thousand which 
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have never been recovered belonged to Hinckley, and much 
of the balance of the eighty thousand dollars belonged to 
officers of the bank and their families, and was not recov- 
ed because it was in negotiable securities. 

The recovery of Mr. Hinckley’s bonds, in connection 
with which the plaintiff now claims to have been dam- 
aged (fol. 191), had already occurred in October, 1877 (fol. 
114). This isavital point as regards the whole of the 
plaintiff’s present position, for the writing which Hinckley 
obtained from Wylie (in response to Wylie’s letter to Hinck- 
ley) was not until the following year. In other words, 
plaintiff in error claims damages for a transaction in 1877 
on the foundation of an alleged agreement made in 1878. 
Hinckley’s loss and recovery was of property belonging to 
himself individually, oras trustee for trust estates. For what 
Hinckley did to recover such property the plaintiff in error 
now seeks to make the bank responsible, all else failing. 

Schottenfels testifies (fol. 124) that he bought six of the 
plaintiff's bonds (here sued for) at Frankfort in 1878. It 
is clear that plaintiff’s bonds were already abroad before 
the agreement with Hinckley. All parties knew that the 
only person carrying on suits abroad was Mrs. Wylie. It 
was never mentioned that anybody else should or could 
carry on litigation for Mrs. Wylie in Europe in place of 
herself and her own suits pending there. 

I{.—The afterthought of the failure of notice at Frank- 
fort is frivolous. The sworn allegations of plaintiff in her 
suit against Speyers were admitted as a correct statement 
by the plaintiff and put in evidence (fol. 119). Thus it ap- 
peared by plaintiff’s proofs that soon after the burglary a 
particular description of all the securities stolen was ‘“‘ad- 
vertised in the public papers and otherwise extensively in 
this country, and a description was extensively circulated 
in all the principal cities and banks in this country and 
Europe.” ‘‘Second: Mrs. Wylie, soon after the burglary, 
duly notified said Missouri Pacific Railroad of the owner- 
ship of said bonds and coupons and of said burglary.” 
‘‘Third: That said burglary was one of the most notorious 
for years.” ‘‘ That a particular description of all the se- 
curities, including those abovementioned (the same as those 
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here in suit) was advertised in public print and by circulars 
distributed in the principal cities and banking houses in this 
country and Europe.” ‘‘ The judgment roll in said suit of 
this plaintiff against Speyers et al., further shows that the 
Court found, on motion of the plaintiff in error’s present 
attorneys, that due diligence had been usen in notifying 
the railroad company, which was the maker of the bonds, 
and all the banks in Europe, including Speyers & Company 
and other banks at Frankfort, of the loss of said bonds” 
(fol. 121). Plaintiff testifies (top of page 34) that she made 
the statement as to what had been done in the way of no- 
tices and advertising on the faith of what her present coun- 
sel and her husband told her. 

It appears here and there in the record that the Wylies 
did their own advertising. That the bank used much zeal 
in sending out notices and advertisements, appears from 
the fact of Pinkerton’s approval, and that not only Kier- 
nan’s Agency and Sampson sent notices abroad, but many . 
other methods were taken of advertising the losses abroad 
(fol. 173), and the methods taken resulted in a recovery, 
successful beyond all precedent (fol. 147.) Mr. Wylie 
writes: ‘* Mis. Wylie’s bonds were advertised abroad.” 
‘¢ Formal notices were sent to all the banks and exchanges 
and notices put in at least one paper of each country.” 

At that very late day Mr. Wylie found no fault what- 
ever with the bank, and hints at noclaim against the bank 
and says. ‘‘ It is more than probable that these six bonds 
of Mrs. Wylie were also forced back on account of the 


steps I took.” 
E. 


If there were any negligence bearing on matters at Frank- 
fort, clearly Mr. Wylie was right in saying that it was 
from what he did or failed to do, and from the negligence 
of the plaintiff and her agents, at Frankfort, who having 
the bonds there allowed them to slip through their fingers. 
The defendant was not represented at Frankfort. Coun- 
sel’s suggestion that Mrs. Wylie’s bonds were in the $7%5,- 
000 which Hinckley at one time failed to recover (and most 
of which were later recovered) is pure imagination. 
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F. 


The endorsement placed on Mrs. Wylie’s bonds when 
she left them in the bank appears (fol. 154, Exhibit 24), 
certifying that the bonds were a special deposit ‘‘ entirely 
at the depositor’s own risk, the Northampton National 
Bank being in no way responsible for them.” ‘‘ Plaintiff’s 
bonds were kept as a favor,” etc. (fol, 101). 


G. 


As cuunsel still insists, in opposition to his clients that 
there was a bargain with the thieves, the following addi- 
tional extracts from the evidence are pertinent (fol. 178). 
‘* The bank’s officers made no such agreement with the 
thieves or any other person as that mentioned in the com- 
plaint.” The thieves were not let loose (fol. 174). One 
thief has died in prison and the other is still in prison. 
Counsel mentions the release by the Court on motion of 
the Attorney General of certain other parties. This isa 


defective mnuendo, not evidence. Besides, plaintiff and 


her husband testified that they ‘‘do not charge that de- 
fendant gave the bonds to the thieves” (fol. 155). 
The final recoveries were not made by or through Hinck- 


ley nor through any of the methods contemplated in the | 


correspondence between Hinckley and Wylie (fol. 178), 
three years before in 1878, nor by any possibility dreamed 
of at that time. 


H. 


Counsel quotes Mr. Wylie’s letters as evidence for plain- 
tiff of the statements of past facts therein contained. The 
Court did not receive them as such, and of course they 
should not be so received, 


—— 
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In the Graham case, this Court held significantly, ‘‘ We 
do not mean to say it, the bank, could convert itself into a 
pawnbroker’s shop.” The defendant in error submits that 
the agreement procured by Hinckley was not an agreement 
binding on the bank for the undertaking of the business 
of the attorney, the police and the detective, unless at 
least it were ratified by the Board of Directors as a board. 
The newer authorities which enlarge the responsibilities of 
national banks yet hardly apply to such negotiations 
with thieves on the part of national banks (as on behalf 
of a person not a depositor), as are pleaded in this com- 
plaint. si 


We think this the more true because Hinckley’s po- 
sition, his knowledge and his action was similar to that of 
the man mentioned in the following citation: Atlantic 
State Bank v. Severy, 82 N. Y., at p, 307: “‘If the knowl- 
edge of a director is acquired in his official capacity the 
bank is presumed to have it; but if if 1s acquired as any 
private person might acquire it the bank is not charge- 
able. Leonard comes within the latter condition. The 
information which he had was not committed to him as a 
director, nor did he acquire it while engaged in its busi- 
ness. It did not belong to the plaintiff, and there can be 
no presumption that it was communicated to it. In be- 
half of the bank he did not act concerning the note or its 
purchase.” 

Alleghany C. W. v. Morse, 95 Penn., 408. 
E. H. R. R. Co. v. Eastern Co., 21 L. J. (N. 
S.) 23. 
Chem. Bk. v. Kohner, 8 Daly, 532. 
Angel and Ames on Corps., § 309. 
Bright v. The N.C. Assn., 33 La. Ann., 58, 
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While the later decisions make a bank liable for many 
acts of the cashier or president, or other executive officials, 
yet the rule is still to some extent observed that the acts 
should be within the scope of the general and customary 
authority of such officers. And it has not been held that 
a mere director has such executive power or such capacity 
to bind a bank, whether inside or outside of the bank’s 
usual business. Directors-usually have no function to 
perform for the bank, except to meet as a board, and as a 
board to ratify or disaffirm acts or propositions of the 
executive officials. 


Raa. 


On page 10 of the brief for the plaintiff in error, in 
the second point at the bottom of page 10, we read, ‘“‘ It 
must be presumed that the Court directed a verdict on the 
general ground that the evidence did not make out a case 
of negligence which would support a_ verdict for the 
plaintiff.” This is the fact, except that the Court said 
that if a case of negligence had been made out it would 
still be necessary to consider the point that the plaintiff 
should have pleaded the two trifling matters of alleged 
negligence on which alone, at the end of the trial, re- 
covery was claimed. This robbery differs from all others 
in that the bank officers did better than any other bank 
officers ever did. They showed more zeal and ability and 
had greater success. They got all the bonds back that 
were recoverable and punished the thieves. They deserve 
the commendation which Mr. Wylie gave them in his 
first letter after learning of the large recovery. It re- 
quired five years of persevering labor to recover the 
$1,600,000, which was recovered. 


13 
RV. 


Counsel having admitted ‘that the bank was guilty of 
no negligence in the keeping, unless the mere robbery was 
proof of negligence, it is clear that on this branch also the 
plaintiff has nocase. From the Essex Bank case, 17 Mass., 
479, it has always been held to be law as laid down by this 
Court in McLemore v. The Louisiana Bank, 91 U. S., 186, 
that where the thing deposited is taken by superior force, 
the depositary is relieved, unless gross negligence is shown. 
And in the case of a gratis deposit proof of gross negli- 
gence was required to be proven affirmatively, even in 
the Graham case, cited by plaintiff in error .:100 U. S., 
699), and cases there mentioned by Justice Swayne, 
Claflin v. Meyer, 75 N. Y., 260 (at pn 266): ‘‘ When we 
say there is no evidence to go to the jury we do not mean 
literally none, but there is none that ought to satisfy a 
jury that the fact sought to be proved is established.” 

First Nat. Bk. v. Ocean Bk., 60 N. Y., 278. 


Plaintiff had to prove gross negligence affirmatively to 
be entitled to go tothe jury. The bank was a gratis bailee, 
granting all plaintiff’s claims, in all matters, both before 
and after the robbery. 


V. 


The only time, according to the record, when it is clear 
that those bonds could have been recovered was when the 
bonds were in Frankfort and at Paris, and the Wylies and 
their counsel were in Frankfort and at Paris. More or 
less advertising and more or less of Mr. Hinckley could 
not help or harm on those occasions. It all lay with the 
plaintiff’s personal counsel and agents. They let the 
bonds slip, not we. All the while it should be remem- 
bered that the Wylies always express entire satisfaction 
with the advertising, and with whatever else the bank 
did, and that the bank could no more control Mr. Hinckley 
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in his private business or in his transactions as trustee for 
widows and orphans’ trust funds, than it could control 
any stranger. 


Vi. 


Besides the fact that the bank was specially relieved of 
liability for the loss of this special deposit (by the endorse- 
ment on the envelope), the general law is to the same 
effect. 

Matter of the Franklin Bank, 1 Page Chancery, Chan- 
cellor Walworth: ‘‘A special deposit in a bank for safe 
keeping is at the risk of the depositor. If the same is 
stolen, lost or destroyed without any fault on the part of 
the officers of the bank, he must sustain the loss.” 


Vil. 


One portion of the strange complaint was for an alleged 
conversion. There could be no conversion by us of bonds 
previously taken by others, and the evidence of value was 
defective in trover, because the only proof of value was of 
a value six vears after the alleged conversion. The seri- 
ous gravamen of the complaint was an allegation of an 
agreement to compound a felony. That had to be aban- 
doned because the evidence contradicted it, and because it 
would be contra bonos mores, and impossible for the Court 
to hear. 


Vil. 


We have reasoned on the case finally claimed at trial, 
for plaintiff in error, so as to end the matter forever. 


i 
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None the less, so far as this case is concerned, the plain- 
tiff could only recover in this case by substantiating this 
fraud alleged as the gist of this action. 

N. Y. Code, § 549. ‘‘ Where the action is brought for 
either of the following causes * * to recover damages 
for injury to property” ‘‘2 6 5 fraud or deceit 
* * or to recover property or damages where it is 
alleged in the complaint that the money was received or 
the property was embezzled or fraudulently misapplied by 
an officer or agent of a corporation or banking associa- 
tion, &c. Where such allegation is made the plaintiff 
cannot recover unless he proves the same on the trial of 
the action.” ‘‘4. * * where it is alleged in the com- 
plaint the defendant was guilty of fraud in contracting or 
incurring the liability, the plaintiff cannot reeover, unless 
he proves fraud on the trial of the action.” 

The following cases maintain the same rule as regards 
all classes of actions as a general rule of practice indepen- 
dently of the Code: Dudley v. Scranton, 57 N. Y., 424; 
Parker v. R. & S. R. R., 16 Barb., 316; Delavan v. Simon- 
son, 35 Superior Court (Jones & Spencer), 243; Ross v. 
Mather, 51 N. Y., 108. 

It is contrary to all law and fair dealing to allow a re- 
covery on a triviality while pleadings are exhibited as 
containing the causes of action which charge torts 
amounting to crimes. An apparent recovery may not be 
had, as upon the pleadings where such charges are made, — 
unless the charges made are in effect the charges proved. 


We respectfully submit that the judgment should be 
affirmed. 


WILLIAM G. PECKHAM, 
ELIPHALET WILLIAMS TYLER, 
Of Counsel for Defendant in Error. 
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ROBERT NEWTON VS. THE FURST & BRADLEY M’F’U CO. ETAL. 1 


1 Pleas in the circuit court of the United States for the northern 

districtof Illinvis, held at the United States court roomsin the 
city of Chicago, in the district aforesaid, before the Hon. Thomas 
Drummond, judge of the United States circuit court for the seventh 
circuit, and Hon. Henry W. Blodgett, district Judge of the United 
States for said northern district of Illinois, on Monday, the twenty- 
seventh day of November, in the adjourned October term of said 
court, in the year of our Lord one thousand eight hundred and 
eighty-two, and of our Independence the one hundred and seventh 


year. 
WM. H. BRADLEY, Clerk. 


20BERT NEWTON 
; vs. 
Furst anp BrapLEY MANUFACTURING Company, > In Chancery. 
Conrad Furst, David Bradley, J. Harley Bradley, | 
and Byron C. Bradley. 


NORTHERN District OF ILLINOIS, 88: 


Be it remembered that on the eleventh day of October, A. D. 1880, 
eame the complainant, by his solicitors, and filed in the office of the 
elerk of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, his bond for costs and 
biil of complaint in said entitled cause, which said bond and bill are 
respectively in the words and figures following, to wit: 


2 Bond for Costs. 


UNITED STATES OF AMERICA, \ oF 
Northern District of Illinois, f° 
Rosert NEwTon 
US. | In Chancery. 
Furst & BrapLey MANUFACTURING CoMPANY et al. 


We enter ourselves security for costs in this cause,and promise to 
pay all costs which may accrue to the opposite party in this action 
or to any of the officers of this court, and in default of payment by 
the plaintiff of any costs ordered or adjudged to be paid by him 
hereby agree and stipulate that execution may issue against our 
property for any costs taxed against him. 

Dated this eleventh day of October, A. D. 1880. 

COBURN & THACHER. 


Endorsed: Filed Oct. 11th, A. D. 1880. Wm. H. Bradley, clerk. 
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ROBERT NEWTON VS. 


2 
3 Bill of Complaint. 


NORTHERN District OF ILLINOIS, 88: 
United States Circuit Court. In Chancery. 


RoBpert NEWTON 
v8, 
Furst & BRADLEY MANUFACTURING COMPANY, CONRAD FuRsT, DAVID 
Braptey, J. HARLEY Braptey, and Byron C. BRADLEY. 


To the honorable judges of the circuit court of the United States for 
the northern district of Illinois, in chancery sitting : 

1. Robert Newton, of Jerseyville, State of Tilinois, and a citizen of 
the State of Tilinois, brings this his bill of complaint against the 
Furst & Bradley Manufacturing Company,a corporation duly estab- 
lished by law, and having its principal business office at the city of 
Chicago, in said northern district of Illinois, and a corporation of 
the State of Illinois, Conrad Furst, David Bradley, J. Harley Brad- 
ley, and Byron C. Bradley, all residing in said city of Chicago, in 
sald northern district of Illinois, and all citizens of the State of 

I}linois. : 
4 2. And thereupon your orator says that Frederick S. Daven- 

port, of said Jerseyville, in the State of [linots, before the ninth 
day of October, A. D. 1866, was the true, original, and first inventor 
of a certain new and useful improvement in gang or wheel plows, 
not known or used by others before his said invention thereof, and 
which had not, at the time of his application for a patent therefor, 
been in public use or on sale with his knowledge, consent, or allow- 
ance for more than two vears prior to his application for a patent, 
as your orator verily believes. 

3. And your orator further shows that said Frederick S. Daven- 
port, so being the inventor of said improvement, and being a citizen 
of the United States, made application to the proper department of 
the Government of the United States for letters patent therefor, in 
accordance with the then existing laws of Congress; and said Daven- 
port having complied with all the conditions and requirements of 
said laws, such proceedings were had that on the ninth day of Oc- 
tober, A. D. 1866, letters patent of the United States for said improve- 
mentsand inventions, under the seal of the Patent Office of the United 
States, signed by the Secretary of the Interior, and countersigned by 


the Commissioner of Patents, and bearing date the day and year | 
last’ aforesaid, and numbered 58612, were issued in due form of law, | 


and delivered to said Frederick 8. Davenport, whereby there was 
secured to him and his heirs and assigns for the term of seventeen 
vears from the day of the date thereof the full and exclusive right 
of making, using, and vending to others to be used the said im- 
provement and invention, a description whereof was given in the 
words of said inventor, in a schedule in writing, accompanied by 
drawings and references thereto, duly annexed to said letters patent 

when the same were issued, and made a part thereof, as by 
5 the said original letters patent, or a duly authenticated copy 

thereof in court to be produced, will more fully appear. : 
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4. And your orator further shows that said Frederick S. Daven- 
port, so being the patentee and sole owner of the aforesaid letters 
patent of the United States, No. 58612, did, by his good and lawful 
Instrument in writing, assign and convey all his right, title, and 
interest in and to said letters patent to your orator, his heirs and 
assigns, Which said instrument of assignment is dated September 28, 
A. D. 1870, and was duly recorded in the transfer books of the 
United States Patent Office on the fifth day of May, A. D. 1871, in 
Liber B14, page 301, as by said assignment, a copy of which is 
hereto annexed, and marked “ Exhibit D,” will more fully appear. 

5. And your orator further shows unto your honors that said 
Frederick 8. Davenport, by and with the consent and request of vour 
orator, having for good and lawful eause and for reasons provided 
bv act of Congress in that behalf, surrendered said letters patent, 
No. 58612, to the Commissioner of Patents, and the same having 
been duly accepted by him, made due application therefor, and hav- 
ing in all things complied with theactsof Congress in snch case made 
and provided, did, on the second day of December, A. D. 1879, obtain 
new letters patent of the United States on a corrected and amended 
description and specification of said invention, which corrected speci- 
fication was signed by said Frederick 8S. Davenport, a new letters 
patent being in accordance with the terms of and request in said assign- 
ment of said Davenport to your orator, issued to your orator, his heirs 
and assigns, and bearing date Decembersecond, A. D. 1879,and marked 
reissue No. 8986, and was issued in due form of law under the seal 
of the Patent Office of the United States, signed by the acting Secre- 

tary of the Interior, and countersigned by the Commissioner of 
6 ~° Patents, whereby there was: granted and secured to your 

orator, his heirs and assigns, for the term of seventeen vears 
from the ninth day of October, A. D. 1866, the full and exclusive 
right of making, using, and vending to others to be used said inven- 
tions and improvements, a description whereof is contained in said 
reissued letters patent, as by said reissued letters patent duly in court 
to be produced will more fully appear, a copy of which letters pat- 
ent is hereto annexed and made part of this bill, and marked “ Ex- 
hibit A.” 

6. And your orator further shows that heretofore, to wit, on the 
twenty-fourth day of October, A. D. 1875, vour orator then being 
the sole and exclusive owner and assignee of said letters patent No. 
58612, and the rightsand privileges thereunder secured, your orator 
made and entered into an agreement by an instrument in writing 
with the above-named defendants, signed by your orator on his 
part and by Furst & Bradley Manufacturing Company by C. Furst, 
president, and J. H. Bradley, secretary, on the part of the defend- 
ants, and in and by said agreement it was stipulated and agreed 
that, in and for the consideration hereinafter mentioned, your orator 
would convey, and did in said instrument grant and convey, to the 
Furst & Bradley Manufacturing Company, defendant, the exclusive 
right to make, vend, and use in all parts of the United States, except 
the counties of Jersey, Green,’ Monroe, Macoupin, Madison, St. Clair, 
Calhoun, Randolph, Montgomery, and Christian, in the State of LIli- 
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nois, sulky or gang plows containing the improvements described 
and claimed in the said letters patent of the United States No. 
58612, and said grant and conveyance was to continue in force 
during the time for which said letters patent were granted. And in 

and by said agreement it was further stipulated and agreed 
7 by vour orator that he was the sole and exclusive owner of 

said Jetters patent, and that he would at his own cost protect 
said Furst & Bradley Manufacturing Company against any party or 
parties who might claim any right or interest thereunder. And it 
was further agreed and stipulated in said instrument that your 
orator would, for the protection of said Furst & Bradley Manufact- 
uring Company, and at his own expense, prosecute suits against all 
manifest infringers of said patent. 

And it was further stipulated and agreed in said instrument that 
your orator would pay all costs and damages of such suits as might 
be brought against said Furst and Bradley Manufacturing Company 
on account of their making, using, or vending the improvement 
secured by said letters patent. 

And in consideration of the said grants and covenants of your 
orator the defendant, Furst & Bradley Manufacturing Company, 
promised and agreed in said instrument to pay to vour orator royalty 
on such plows made and sold by them containing said improve- 
ments in said letters patent as follows, to wit: 

For the first one thousand (1,000) plows so made, the sum of five 
(5) dollars royalty on each plow. For the second one thousand 
(1,000) plows so made, the sum of four (4) dollars on each plow. 

And said defendant, Furst & Bradley Manufacturing Company, 
agreed to pay to vour orator the sum of three (3) dollars for each and 
every plow made and sold by it containing said improvement over 
and in excess of the first two thousand plows to be made by said 
company. 

And it was further stipulated and agreed in and by said instru- 
ment that said Furst & Bradley Manufacturing Company should 

keep books of account showing the number of plows contain- 
8 Ing such improvements made and sold, which books should 
be open to the inspection of your orator at reasonable times. 

And it was further agreed by and between said parties that on the 
first day of December in each vear, or within fifteen (15) devs there- 
after, said Furst & Bradley Manufacturing Company should render 
to vour orator a certified statement in writing, showing the number 
of plows manufactured and sold during the preceding year contain- 
ing said improvements, and at the same time should pay to your 
orator the amount of royalty which might then be due. 

And it was further stipulated in said instrument that said Furst 
& Bradley Manufacturing Company should not engage in making 
or selling any other sulky or gang plows than the one mentioned in 
said instrument; and it was provided that your orator might declare 
such agreement null and void, and all rights of said Furst & Brad- 
ley Manufacturing Company under said contract or agreement should 
at once become forfeited if it, the said company, should make and 
sell other plows than those stipulated; and it was also stipulated 
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that said Furst & Bradley Manufacturing Company might oceasion- 
ally manufacture other gang or sulky plows on contract for other 

arties; and it was further provided that said Furst & Bradley 
Manufacturing Company should use reasonable diligence in creating 
«a demand for said plows. | 

And in said agreement it was provided that if the price of the 
gang and sulky plows, which was in and by said agreement fixed 
and agreed upon between the parties, should be reduced on account 
of competition in the trade, the royalty should be reduced pro rata. 

And it was further provided in said instrument that said Furst & 
Bradley Manufacturing Company should have the right to use in 

manufacturing said plows under said contract the improve- 
g ments described and claimed in letters patent granted to your 

vrator August 10, A. D. 1869, for rolling coulters, also any 
other improvements in plows which your orator might hereafter 
own or make, without payment of any additional royalty; all which 
matters and things in said contract contained will more fully appear 
from said contract and instrument, a copy of which is hereto an- 
nexed and made part of this bill and marked “ Exhibit B.” 

7. And your orator further shows unto your honors that-he has in 
all respects complied with and performed in good faith the cove- 
nants and obligations incumbent on him to perform and comply 
with in said instrument stipulated and provided. 

8. And your orator further shows that at the time of the making 
and entering into the contract hereinbefore stated he was the sole 
and exclusive owner of said Jetters patent No. 58612, and continued 
so to be until the surrender and reissue thereof, as hereinbefore stated ; 
that the said reissue was granted to him as the assignee of the said 
Davenport, and that since the date of the said reissue he has been 
and now is the sole and exclusive owner of said letters patent reissue 
No. 8986, and of the rights and privileges thereby secured under the 
said original letters patent and reissue thereof, except the rights and 
privileges granted the defendant, the Furst & Bradley Manufactur- 


- ing Company, in and by the contract aforesaid. 


9. And vour orator further shows that, notwithstanding he has in 
all respects kept and performed all the covenants in said contract, 
and notwithstanding that he has been and now is the sole owner of 
said letters patent and the rights thereby secured, vet the defendants, 
well knowing the premises as aforesaid, contriving and combining 

to injure your orator and to deprive him of the rights and ad- 
10 rantages secured to him under said contract before the com- 

mencement of this suit at Chicago, in said northern. district, 
and in various other places in said district and within the United 
States, contrary to the provision of said contract, and refusing and 
neglecting to pay any royalty and depriving and intending to de- 
prive vour orator of all benefit from said contract accruing from said 
rovalty, in this, that said defendants did make, use, and vend to 
others to be used and cause the same to be done, and do still make, 
use, and vend to others to be used, sulky plows called “Furst & 
Bradley sulky plows, with patent friction attachment,” a description 
of which sulky plow will more fully and at large appear from the 
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exhibit hereto annexed and made part of this bill and marked “ Ex- 
hibit C.” 

And your orator says that the friction attachment in said plows 
“for raising the plows out of the ground” is substantially the same 
device and invention described and claimed in your orator’s said 
letters patent, a license to use which invention was granted to the 
defendants as aforesaid ; that the defendants claim that said device 
is their sole and exclusive property and does not infringe your 
orator’s said patent, and refuse to pay any royalty to your orator on 
all said plows having such devices as are described in said “ Exhibit 
C,” by means of which wrongful acts of the defendants the said con- 
tract marked “ Exhibit B” by its terms became and is null and void 
and of no binding force or effect, and the said wrongful acts and 
doings of the defendants are in infringement of your orator’s said 
letters patent and of the exclusive rights and privileges of your orator 
un lcr the same. 

And that said actings and doings of said defendants and _ their 
confedcrates are all in defiance of the aforesaid rights acquired by 
and sccured to your orator as aforesaid, and to his great and irrep- 

arable loss and injury, and by which he has been deprived 
11 and is still being deprived of great gains and profits which he 

might and otherwise would have obtained, but which have 
been received and enjoved and are now received and enjoved by 
said defendants. 

10. And your orator further charges that, by means of the afore- 
said unlawful and wrongful acts of the defendants, that divers other 
manufacturers of plows, who had, before the aforesaid acts of the de- 
fendants, respected the rights of your orator and had not infringed 
the letters patent aforesaid, were induced by the evil example of the 
defendants in violating vour orator’s rights as aforesaid to infringe, 
and do still infringe, vour orator’s said letters patent and the rights 
thereby secured, by the manufacture of plows containing the im- 
provements secured to your orator by said letters patent, whereby 
your orator is also deprived of great gains and profits which he oth- 
erwise might and would have obtained. 

11. And your orator further shows that the defendant, the Furst 
& Bradley Manufacturing Company, in violation of the duties and 
obligations incumbent on it to perforin by the terms of said written 
agreement between it and your orator, a copy of which is attached 
and marked “ Exhibit B” as aforesaid, and combining and conspir- 
ing with the other defendants with the intent to defraud and injure 
vour orator in the premises, and for the purpose of depriving your 
vrator of said royalties to which he was entitled in and by said agree- 
ment, did,at Chicago, in said district, before the commencementof this 
suit, neglect and retuse to pay the said royaltiesdue vour orator by the 
terms of said agreement and now neglects and refuses to do so, and 
said Furst & Bradley Manufacturing Company combining and con- 
federating with the remaining defendants to defraud and injure your 

orator, did wrongfully and unlawfully make and sell, at Chi- 
12 ‘ago aforesaid and elsewhere in said northern district, sulky 
plows called “Furst & Bradley sulky plow with patent fric- 
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tion attachment; that said friction attachment last aforesaid is a de- 
vice called by the defendants a “patent friction attachment,” and 
‘ which said device last aforesaid the said defendant claims to own and 
control exclusively as patentee or assignee, and which patent friction 
attachment last aforesaid is now used by said defendant as described 
and explained in said “ Exhibit C” in the manufactureof sulky plows 
as therein described, and in infringement of your orator’s said letters 
patent reissue No. 8986, and against the will of your orator and in 

4 violation of his rights; and so your orator says that said defendants 
a and each of them, in infringement of your orator’s letters patent afore- 
said, and in violation of his rights thereby secured, and in defiance 
thereof, unlawfully ane wrongfully have made and used, and now 
make and use and vend to others to be used, the said inventions pat- 
ented in said letters patent,and did make and use and vend toothers 
to be used, and cause the same to be done, sulky and gang plows, 
made according to and using and employing in their construction 
the substantial and material parts of your orator’s invention de- 
scribed and claimed in said letters patent reissue No. 8986, and in 
infringement of the same. 

All which actings and doings of the defendants are contrary to law 
and to the manifest injury of your orator, and in defiance of lis 
‘ rights and privileges acquired by and secured to your orator as afore- 
| said, and to his great and irreparable loss and injury, and by which 
he is deprived, and has been deprived, of great gains and _ profits, 
which otherwise he might and would have obtained, but which have 
-_ been received and enjoyed, and are still being received and en- 
joyed by said defendants by and through their unlawful acts and 
| doings. 

13 12. And forasmuch as your oratorcan have noadequate relief, 

except in a court of equity, and to the end, therefore, that the 
defendants, and each of them, may, if they can, show why your orator 
should not have the relief herein prayed, and may, but not upon 
oath (an answer on oath being hereby waived), and according to 
their and each of their best and utmost knowledge, information, 
and belief, full, true, direct, and perfect answer make in the prem- 
ises, and to all and several matters hereinbefore charged, as fully 
and particularly as if severally and separately interrogated as to 
each and every of said matters, and may be compelled to account for 
and to pay to your orator the gains and profits by them and each of 
them acquired and all damages suffered by your orator from the 
said unlawful acts of said defendants, and each of them. 

13 And your orator prays that said defendants, Furst & Bradley 
Manufacturing Company, Conrad Furst, David Bradley, J. Harley 
»* Bradley, and Byron C. Bradley, and each of them, and their and 

J each of their servants, agents, attorneys, and workmen, may be re- 
strained and enjoined by the order and injunction of this honorable 
court from directly or indirectly making, constructing, using, vend- 
ing, delivering, or working, or continuing in practice, operation, or 
use, or in anywise imitating your orator’s said inventions and im- 
provements, or in infringement of said letters patent reissue No. 
8986, or from directly or indirectly making, constructing, using, 
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vending, delivering, or working, or continuing in practice, operation, 
or use, any sulky or gang plows contiaining the devices, inventions, 
or improvements described and claimed in said letters patent re- 
issue No. 8986, or contained in said “ Furst & Bradley sulky plow, 
with patent friction attachment,” and particularly described in 
said exhibit hereto annexed and marked “Exhibit C;” and that 
said defendants mav be decreed to pay the costs of this suit, and that 
your orator may have such other or further relief as shall be 
equitable in the premises and seem meet to your honors. 
14 14. Mey it please vour honors to grant to your orator the 
writ of injunction issuing out of and under the seal of this 
honorable court commanding, enjoining, and restraining the said 
defendants, Furst & Bradley Manufacturing Company, Conrad 
Furst, David Bradley, J. Harlev Bradley, and Byron C. Bradley, and 
their and each of their servants, agents, attornevs, and workmen, 
and each and every one of them, as is hereinbefore praved ; and also 
may it please your honors to grant unto vour orator a preliminary 
Injunction in due form, as above prayed. 

May it please vour honors to grant unto vour orator, not only a 
writ of injunction conformable to the praver of this bill, but also a 
writ of subpeena directed to the defendants, the Furst & Bradley 
Manufacturing Company, Conrad Furst, David Bradley, J. Harley 
Bradley and Byron C. Bradley, commanding them, at a certain time 


and under a certain penalty, to appear before vour honors in this 


court, then and there to answer to this bill of complaint and abide 
by and perform such decree as the ccurt shall make in the premises ; 


and vour orators will ever pray, Xe. 
ROBERT NEWTON. 
COBURN & THACHER, 
Solicitors for Complainant. 
L. L. COBURN, 
Of Counsel. 


STATE OF ILEINOIS, | 
County of Jersey, jy” 


On this 9th day of October, A. D. 1880, before me personally ap- 
peared Robert Newton, complainant in the abeve bill of comy laint, 
who, being by me first duly sworn, deposes and says that he has 
read the foregoing bill of complaint by him subscribed and that the 
same is true of his own knowledge, except as to those matters which 
are stated on Information and belief, and as to those matters he 
believes it to be true. 

ROBERT NEWTON. 


MORRIS R. LOCKE, 
[SEAL. ] Notary Public. 


(Here follow diagrams marked pp. 15 & 16.) 
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a No. 8,986. Reissued Dec. 2, 1879. 
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F.S DAVENPORT, : 
Assiznor to R. Nuwror. 


Gang-Plow. 
‘Reissued Dec. 2, 1879. 
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17,18,19 Unxitep STates Patent OFFICE. 
FREDERICK S. Davenport, of Jerseyville, Illinois, assignor to Robert 
Newton. 


Improvement in Gang- Plows. 


Specification forming part of Letters Patent No. 58612, dated Octo- 
ber 9, 1866; reissue No. 8986, dated December 2, 1879; applica- 
tion filed October 15, 1879. 


To all whom it may concern : 

Be it known that I, F. S. Davenport, of Jerseyville, Jersey county, 
and State of Illinois, have invented a new and improved wheel- 
plow; and I do hereby declare that the foliowing is a full, clear, and 
exact description thereof, which will enable others skilled in the art 
to make and use the same, reference being had to the accompanving 
drawings, forming part of this specification. 

The object of my inventton is to provide improved means for util- 
izing the draft of the team in raising a plow from the ground; and 
to this end my invention consists, first, in the combination, with a 
swing-axle and ground or carrying wheel, of friction-clutch me¢lian- 
ism and means for engaging and disengaging the latter with the 
ground or carrying wheel, said parts being constructed and adapted 
to raise the plow by locking the swing-axle to the carrying-wheel by 
friction-clutch engagement, and raise the plow-beam by the draft or 
power of the team: second, in the combination, with a ground- 
wheel, a swing-axle, and a plow-beam connected to the latter, of 
clutch mechanism connected to the axle and adapted by engage- 
ment with the wheel to utilize the draft of the team in turning the 
swing-axle into upright position, and thereby raise the plow-beam ,; 
third, in the combination, with a ground-wheel, a swing-axle, and a 
plow-beam connected to the latter, of a friction-clutch connected to 
the axle and adapted, by contact with the wheel, to turn the axle 
into upright position, and thereby raise the plow-beam by the aid of 
the draft of the team. 

Referring to the drawings, figure Lis a plan or top view of my 
invention. Fig. 2 is a side view of the same, partly in section, as 
indicated by the line zz, fig. 1. Fig. 3 is a transverse vertical see- 
tion of the same, taken in the line y y, fig 1. 

Similar letters of reference indicate like parts. 

This machine consists of a frame, A, made of two parailel beams 
or bars, a a, braced together near the front and back pieces 6 6. 
From each of these beams or bars depends a plow, B. 

To the front cross-piece is bolted an iron standard, C, strength- 
ened by an iron stay, D, running down to the back cross-piece. To 
the top of the standard C is attached a spring-seat, Ff, the whole sup- 
ported upon two wheels, F F, each turning upon a journal, ¢, of a 
swing-axle, G. 

It will be observed that one of the journals c is attached to the 
front or upper side of the swing-axle G, and the other to the back or 
under side, in such a manner that when it is turned down ina hor- 
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izontal position to lower the plows to the ground the wheel that runs 
in the furrow will be as much lower than the other as the depth of 
the furrow may require. The journal that carries the wheel that 
runs in the furrow is so formed that it may be removed from the 
back of the swing-axle and be secured to the front, so that the ma- 
chine may run level when there is no furrow for the wheel to run 
in, as is the case when preparing the ground for cotton-seed. 

The swing-axle G is attached to the plow-frame by two iron 
hinges, H H’, the one H on the side of the long beam forming an 
arm or lever, I, to which is attached a chain, J, which passes over a 
wheel, K, and is made fast to the plow-frame. The wheel K turns 
upon a stud in the end of a lever, L, this lever being bolted to the 
foot-board M, which is hinged to the plow-frame in the same man- 
ner and at the same place as the axle G. Tothe opposite end of the 
foot-board is bolted a bracket or stop, d, against which rests an arm, 
e, by which the swing-axle G is operated, the arm ¢ being held inthe 
vertical position by a lateh, N, which is lifted by placing the foot on 
the back part of it. ; 

Now it will be seen that to lower the plow to the ground it is only 
necessary to bring down the arm e till a block, f, which is bolted to 
its side, rests upon a stop, g, of-a lever, O, which is secured in the 
required position by a notched quadrant, N. 


It will be observed that as the lever-O is moved forward from - 


notch to noteh the plows will cut deeper and deeper, and the reverse 
as it is drawn back. By these details the driver has entire control 
of the depth of the furrow without moving from his seat or stopping 
the machine. 
Through a mortise in the top of arm e passes a small iron 
20) lever, P, to which is attached a rod, Q, connecting it with a 
brake, R, which acts upon one of the wheels F, the brake R 
working upon a pin fixed in a block of wood or an iron plate fast- 
ened to the front side of the swing-axle G. 

The object of this brake is to facilitate the operation of lifting the 
plows out of the ground when the machine is moving forward, for 
by applying but a little force to the lever P the brake is pressed suf- 
ficiently hard to the wheel to turn the swing-axle to the vertical 
position. 

The dratt-pole or tongue C* is fastened to the under side of the 
foot-board M by two bolts, a*,a number of holes being made, so 
that the tongue may be moved to the right or left to give the 
required land to the plows. The back holes 0* are made as oblong 
slots, so that the tongue can be slanted when needed. The tongue 
may, If necessary, be used on either side of the draft-line, and the 
double-tree attached to the foot-board independent of the tongue. 
This arrangement is chiefly for the convenience of using three horses 
abreast. | 

- When the swing-axle G is turned down in the horizontal position 
the lever or arm I gives the chain J, which is attached to it, eonsid- 
erable slack, allowing the tongue to move up and down without. in- 
fluencing the plows, constituting what is commonly called a “ lim- 
ber tongue.” 
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In regard to raising the plows out of the ground, it will be ob- 
served that the front part of the machine is lifted nearly two-thirds 
of its course before the lever I tightens the chain and commences to 
lift the back part. This contrivance produces an easy motion with- 
out causing either jerk or strain upon the horses or the machine. 

The hind plow can be raised or lowered independent of the other, 
the standard B’ sliding in an iron block, O*, and operated by a lever, 
A*, extending forward to the front of the seat and secured in the 
required position by notches in the side of the seat-standard, as shown 
in fig. 3. 

Having fully described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. In a wheel-plow, the combination, with a swing-axle and ground 
or carrving wheel, of friction-clutch mechanism and means for en- 
gaging and disengaging the latter with theground or carrying wheel, 
said parts being constructed and adapted to raise the plow by lock- - 
ing the swing-axle to the carrying wheel by teicibots-chetali engage- 
ment, and raise the plow-beam by the draft or power of the team, 
substantially as set forth. 

2. In a wheel-plow, the combination, with a ground-wheel, a 
swing-axle, and a plow-beam connected to the latter, of clutch mech- 
anism connected to the axle and adapted, by engagement with the 
wheel, to utilize the draft of the team in turning the swing-axle into 
upright position, and thereby raise the plow-beain, substantially as 
set forth. 

3. In a wheel-plow, the combination, with a ground-wheel, a 
swing-axle, and a plow-beam connected to the latter, of a friction- 
clutch connected to the axle and adapted, by contact with the wheel, 
to turn the axle int) upright position, and thereby raise the plow- 
beam bv aid of the « -aft of the team, substantially as set forth. 

In testimony that | claim the foregoing I have hereunto set mv 
hand this Ist dav of October, 1879. 

FREDERICK 8S. DAVENPORT. 

Witnesses : | 
HENRY D. FIELD, 

WILLIAM FORD. 
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This agreement, made and entered into this 24th day of October, 
1873, bv and between Robert Newton, of Jerseyville, Illinois, of the 
first part, and the Furst & Bradley Manufacturing Company, a cor- 
poration — under the laws of the State of Illinois, having its prin- 
cipal place of business in the city of Chicago, Hlinois, party of the 
second part, witnesseth : 

That the said Newton, in consideration of the agreements of the 
said party of the second part herein contained, does hereby grant 
and convey to the said party of the second part the exclusive right 
to make, vend, and use in all parts of the United States except the 
counties of Jersey, Green, Monroe, Macoupin, Madison, St. Clair, 
Calhoun, Randolph, Montgomery, and Christian, in the State of 
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Illinois, sulky or gang plows containing the improvements described 
and claimed in certain letters patent of the United States granted to 
F. S. Davenport, dated October 9th, 1866, for gang plows. 

This grant to be in force and continue during the full term for 
which said letters patent are or may be granted. 

The said Newton covenants and agrees that he is the exclusive 
owner of said letters patent granted to said Davenport, and that he 
will protect said party of the second part in the exclusive right 

above granted to make, vend, and use the improvements 
22 described and claimed in such patent as against any party 

or parties who may claim any right or interest thereunder ; 
and further, that he will, at his own cost and expense, for the 
further protection of said party of the second part, bring and pros- 
ecute suits against all marifest infringers of said patent; and the 
party of the first part further agrees to defend any suit or suits 
and to pay all costs and damages of such suits as may be brought 
against said party of the second part by reason of infringements of 
the above-named patent or any other. 

The said party of the second part agrees as follows: 

First. To pay said Newton royalty on such plows made and sold 
by them containing said improvements in said patent as follows : 

For the first one thousand (1,000) made and soid, the sum of five 
($5.00) dollars each. 

For the second thousand, the sum of four ($4.00) dollars each. 

For all made and sold over two thousand (2,000), the sum of three 
($3.00) dollars each. 

Second. To keep accurate books of account, showing the number 
of plows containing such improvements made and sold, which books 
at reasonable times shall be open to the inspection of said Newton. 

Third. On the first day of December in cach vear, or within fif- 
teen days thereafter, to render said Newton a statement in writing, 

certified to by the proper officer, showing the number of 
23 plows manufactured and sold during the preceding vear con- 
taining the said improvements, and at the same time to pay 
him the royalty which may then be due. : 

The statement to be rendered and payment made at the office of 
said corporation or such reasonable place as said Newton may direct. 
Said party of the second part also agrees not to engage in the busi- 
ness of making or selling any other sulky or gang plow, and, if it 
does so, the said Newton may at once forfeit this contract, and the 
rights of the party of the second part thereunder shall thereafter 
cease ; but this clause shall not prevent said party of the second part 
from occasionally manufacturing for other parties on contract other 
gang plows or sulky plows. 

Said party of the second part further agrees to use reasonable dil- 
igence to create a demand for such plows substantially as they 
endeavor to create and supply a demand for other articles manu- 
factured by them. The sulkv plow complete includes a coulter and 
evener ; its retail price is now (sixty-five) ($65) dollars. 

The gang plow complete includes two coulters, a double tree and 
neck yoke; its retail price is now ninety-five ($95) dollars. If from 
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competition these prices must be reduced, the royalty shall be re- 
duced pro rata. 
The said Newton also agrees that the said party of the second part 
shall have the right to use in the manufacture of said plows under 
this contract the improvements described and claimed in let- 
24 ters patent granted to him August 10th, 1869, for rolling 
coulters; also any other improvements in plows whieh he, 
sald Newton, nav hereafter make or own, without payment of any 
additional rovalty. 
In witness whereof the parties hereto place their hand this 24th 
dav of October, A. D. 1873. 
(Signed) FURST & BRADLEY MFG CO., 
By C. FURST, Pres’t. 
J. H. BRADLEY, See’y. 


(Here follows diagram marked p. 25.) 


265 Don’t let price be the only consideration when you go to 

buy a sulky plow. We believe in buving for as little money 
as possible, if you get the best, but be sure before you close the bar- 
gain that. you are not taking second quality. Poor goods can be 
afforded, and from necessity have to be sold eheaper than good ones. 
To the farmer who thinks one kind is as good as another we have 
nothing to say; our remarks are intended for those who ean under- 
stand that sulky plows, although they all have the same general 
appearance, varv as much in quality as do wheat, corn, oats, eattle, 
hogs, butter, cheese, or any other farm product. 

Why should the “Furst & Bradley,” with its patent friction attach- 
ment and other valuable improvements, be sold for the same price 
as one that does not have them? These improvements are valuable 
to the farmer. [sn’tit worth something to him to have a plow that 
ean be raised out of the ground by horse-power instead of having 
to be pulled out by main strength and awkwardness? [sn’t it worth 
something to havea sulky that your boy can do as much plowing 
with as you can? Isn’tit worth something to have one on which the 
main lever locks to the plow, leaving the frame and pole perfectly 
free, so that there is no pressure on your horses’ necks? And isn’t 
it worth something to have a sulky that 1s well made, of strong 
material, by an establishment that has had many vears of expert- 
ence in their manufacture? Well, we think it is. Our sulky plow 1s 
the only one in the world having a friction attachment for throwing 
the plow out, and the only one having its main lever locked to the 
plow, which features are patented and controlled by us. 

Just think of these things when you go to buy a sulky plow, and 
don’t let any agent’s “soft blarney ” make vou forget them either. 

Yours respectfully, 
FURST & BRADLEY MFG CO. 
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27 Description of the “ Furst & Bradley ” wrought frame sulky 

plow, with patent friction attachment for raising the plow 
out of the gronnd by the power of the team, together with direc- 
tions for setting up and operating same, embracing, also, a few 
testimonials from farmers and dealers, showine that those who 
have used and sold the Furst & Bradley ” are of the opinion that 
it draws light, it is easily handled, it is substantially made, and 
the best sulky plow in the market. 


nes More sold during the last vear than of any other kind. 
(Hfere follows diagram marked p. 28.) 
2!) Dyescription of the ~ Purst & Bradley” Wronght-Teou Frame 
Nuliiy Plow. with Patent leriction Attachment for Raising the 
Plow out of the Ground hy the Power of the Team. 


This sulky also embraces other patented features which no other 


sulky has, but which are necessary for perfect work and case of 


handling. 

A fact: Young, feeble, or aged persons, who have not the strength 
to operate ordinary sulky plows, can handle this with ease, provided 
thev can manage a team, 

The friction attachment is very simple and elfective, having ne 
springs, catcher, dogs, or gears to get out of order. [tis the most 
pertect appliance for the Purpose intended that has ever been pro- 
duced, 

(dt evround plow bottoms for suiky plows can be taken off the 
beam, and breaker bottoms pour in these place, OF Vice VOrst, by any 
ohne in five minwtes’ time. Extra boti o> of any style used on 


SI, ‘yonot have to aye titted before leay 4 the factory, but can be 
Ole many thie with a certainty of a portect fit. 

i plays ils freely as Ohba WaPol: consequently there Is ho 
Wei h ihe horses’ necks, neither is there a pound of side draft. 
It wi vood plowing In hard eround, where a hand plow will not 


work © ail, 
Tho criction attachment is a device by means of which the power 


of the team is made to raise the plow out of the ground, requiring of 


the operator only sufficient exertion to tighten the friction band. 
This requires very little effort: so tittle that. as we have said else- 
where, HV Person With sutherent ~treneth to thanage a teamb can 
Cr ily do tt. 
[tis illustrated and faily deserthed on preter rs 
Wrought tromand: steel have boen substituted for the cast parts 
Which were subjected to heavy strain. This enables us to use less 
naterial at the same time securing streneth to stand the most 
50) severe tests. We retain all the patented potnts contained in 
our “Star” sulky. These, with the substitution of the 
wrought tron and steel and the addition of the friction attachment, 
make it, undonbtediv, the strongest and best sulky plow im enxist- 
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Other valuable features are mentioned below, and we are sure 
that any farmer, if he will but carefully consider them, will agree 
with us in our statement that, for strength, simplicity, durability, 
ease of handling, and economy our sulky plow has no equal. 

Wheels at all times exactly opposite each other.—One of the most 
vital points that our long experience in the manufacture of sulky 
plows has developed is the necessity for having the wheels always 
opposite each other. Most sulkies are so constructed that one wheel 
runs considerably ahead of th2 other while in the ground, which is 
objectionable for several reasons. some of which are that whenever 
the relative position of the wheels of such sulkies is changed for the 
purpose of leveling up, or regulating the depth of furrow, the direc- 
tion of the plow is also changed, causing side draft. The superi- 
ority of the Furst & Bradley sulky in this respect is strikingly ap- 
parent. Its land wheel, always moving perpendicularly up or down, 
gives the plow no inclination whatever to change its course at any 
depth, while other sulkies, being set for old ground, plowing at, say, 
five to eight inches deep, are thrown decidedly out of their proper 
direction when attempting to use them as a breaker or to plow shal- 
low. 

The main lever locks to the plow itself, instead of to the frame, 
leaving the pole free, which is not the case with those sulkies where 
the lever locks to the frame, and to which frame the pole is stiffly 
bolted. The up and down movements of the plow, when working 
in rough ground, have a tendency to force the main lever for- 
ward and back. It is plain to be seen that a lever locked to the 
frame must cause an up and down pressure of the pole on the horses’ 
necks in all sulkies having the pole fastened solidly to the frame. 
Again, when a team goes through a hollow, or over a sharp knoll or 
elevation, carrying the front end of the pole up or down with them, 
and when the said pole is firmly bolted to the frame of a sulky 
plow, it is evident that the frame must be tilted forward or backward, 
as the case may be, until the plow reaches a level again. Therefore, 
when any sulky plow if so constructed that the main lever, which 
regulates the depth of furrow, is locked to the frame, any tilting of 
the frame must tilt the lever also, making the furrow too shallow or 
too deep, according to whether you are going over a hillock or 
through a hollow. This feature of locking the main lever to the 
plow is original with us, and possessed by no other sulky plow 

made. : 
31 When plowing corn ground or other uneven surfaces some 

farmers prefer to let the main lever play loosely without be- 
ing locked. We have the most simple device for this purpose in 
existence. It can be adjusted instantly, without stopping the team, 
and works to perfection. 

It will cover corn stalks and weeds of the tallest growth. 

Will work in hard ground.—Our sulky will do good work in soil 
so hard that a hand plow cannot be kept in the ground. The rea- 
sons for this are: First, our method of locking the lever to the plow, 
instead of to the frame of the sulky, does not allow the plow to 
vibrate on the crank when in hard ground, so as to throw up the 
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“heel,” as do those which are are locked otherwise; secondly, being 
locked in the manner deseribed, the plow cannot raise out without 
raising the carriage and driver. 

Another point peculiar to the “ Furst & Bradley,” and which we 
wish our friends to notice particularly, is this: When the lever is 
locked in the rack the pivoting point of the beam is thrown for- 
ward from where the plow is attached to the crank axle, to the cen- 
tre of the wheels. This makes the plow run much more steadily 
while the land wheel is passing over uneven surfaces, such as corn 
rows or other elevations or depressions, as the up and down motion 
of the wheel is brought to bear upon the plow much nearer the end 
of the beam, and affects the running of it proportionately less. Still 
another feature of importance is that in raising out of the ground 
the point comes first. Any farmer knows that by throwing the pot 
of a plow up it will run out of itself, while in raising the heel first 
the inclination is to run down into the ground, so that in raising 
those sulky plows that come out of the ground heels first the operator 
has notonly to lift the plow, but to overcome its downward ten- 
dency. The difference must be apparent to any one. 

The wheels are very'strong. They are ali iron, having cast hubs 
and rims, with wrought spokes and tire. The spokes are so made 
as to avoid the fault, so common with many iron wheels, of getting 
loose in the hub, and are set so as to thoroughly brace the rim and 
prevent springing. They are substantially built in every particu- 
lar, and with proper care will last for vears. 

Chilled hubs.-—-The inner surfaces of the hubs are east on a ehill, 
rendering them extremely hard. 

Sleeves around the axles.—These sleeves are stationery upon the 
axles, and fit into the wheel, the hub revolving upon them. The 
inside of the hub being chilled, as before stated, it follows that the 

year must come upon the sleeves only, leaving the hub and spin- 
dle intact. When worn out they can be replaced at a nominal 
cost. 
32 Plow bottoms can be changed in five minutes’ time. Breaker 
bottoms, or any other style intended to be used on the sulky 
can be fitted by any one at any time, whether bought with the sulky 
or afterwards. It is not necessary that they should be fitted at the 
shop, as is the case with most other sulky plows. 

Two or three horses abreast can be used, working equally well 
either way. When using two horses the pole bracket must be put 
on the inside of the main arch, to do which change ends with it. 

For three horses it should be kept on the outside, where it is put 
when the sulky is sent out from the factory. 

Wrought iron coulter voke—We make all of our 16-inch coulter 
vokes of wrought iron instead of malleable, which makes them 
strong enough to stand the heaviest kind of work. We also use 
malleable bushings for the coulter hub, by means of which the 
wear, Which occurs on ordinary hubs without bushings, and conse- 
quent wabbling of the blade, are avoided. | 

Improved clevis for holding up the whiffletree—Our sulky is now 
furnished with a clevis so constructed that it will not allow the 


We et | 


te ee ee ee ee 
co hey 
“Stes 


a 


crink, on which plow bear rests. 
ee 


PATENT FRICTION ATTACHMENT, 
As applied to the FURST & BRADLEY SUL SULKY PLOW, for ralsing the Plow out of the ground 


The by below represents a ponder nets our ctl Plow, with urrow whcel removed, for the | 
purposc of showing the Patent Friction Attachment. 


Expleanation.—On the axle (J), between the urrow wheel and the frame, is a _ 
tion-hub (A). . interlocked with the wheel and encircled un its inner end by a fi B 
This band is fastened by the extension (C) to the inain lever socket (G), which socket is 
ened to the bai] (M), upon which rests the plow beam. (Plow beam not shown in cut.) From 
the short tightening leaver (D) to which are connected the two ends of the band (13), there 
runs a connecting rod (E) to the lower cnd of the =o Pogeoor alse? which main as being 
eoeet so as to work backword at the lower end, pulling ah of aoe will—when 

hely pressed forward on the upper cod-sighaan Paty friction band, forces the axle 
= bail to turn with the whecl, thus raising the plow out dy the power’ ef & okay 
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AA, Friction hub; BB, friction band; CC, Half-twist strap, connecting friction bamd 
with ina‘n lever socket; D tightening leaver for friction hand; E, connecting eed F F, sec- 
tion of main lever; G, main lever socket, No. 117; H, = sleeve on axle. ‘T'bis sleeve is 
stationary on the axle (J), the wheel revolving upon it. II I, Lugs oa friction mg , ang ; 
K, section of wpe main arch; L, section of wrodght pole bracket: N, section of buil or 
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whiffletree or equalizer to drop down when the team is backing or 
turning, thus avoiding the trouble which sometimes occurs from the 
team getting their feet outside the traces. 

Depth of furrow can be instantly changed by the driver as he sits 
on his seat without stopping the team. 

No breakages.—Being almost wholly of wrought iron, malleable 
iron and steel, and having been thoroughly tested under the most 
trying conditions, and all the weak points strengthened, we can 
assure the farmer that he can rely upon the ‘Furst & Bradley” 
as the strongest sulky in the market, at the same having no excess 
of material. 3 

For use in Texas and the Southern States we attach our celebrated 
“Garden City Southern Clipper Plows,” which have proven them- 
selves to be the best adapted for the cultivation of the black lands 
and other difficult soils of that section of country. 

To the farmer about to purchase a sulky plow let us say, Don’t be 
persuaded by much talk and many promises into buying until you 
have seen the Furst & Bradley. 

Try as many as you like, and while doing so remember that all 
sulkies work well under favorable circumstanees—almost any of 
them excelling a hand plow, so that a farmer is apt to be talked 
into taking the first one he tries on that account. But, as we said 
before, don’t be hasty. Try them if you wish, but before purchasing 


see ours. It possesses valuable points—lately patented—that you 


can get in none other, and when properly understood will be appre- 
ciated. 
(Here follows diagram marked p. 33.) 


34 Directions for setting up the “ Furst & Bradley ” sulky plow. 

Our sulky plows are usually shipped “ knocked down,” by which 
we mean that the parts are separated, as shown by cuts on next page. 
They are knocked down so as to be more easily handled, and be- 
cause in that shape they take up less room in shipping, and there- 
fore lower rates of freight are charged than when “ set up.” 


To set up a sulky plow. 
First. Attach main lever (Fig. 10) to frame and axle (Fig. 1) and 


put on the wheels, as shown in Fig. 20, taking care when sulkies 


have friction attachment to put the furrow wheel with lugs (lig. 3) 
on the furrow side. which can be easily known by its having a fric- 
tion hub into which the lugs on furrow wheel hub fit. The paint 
on the inside of the friction band, and on the outside of the frietion 
hub where the band goes should be removed by scraping, or by cut- 
ting it with kerosene oil or benzine, some of which can be applied 
when first starting the plow. No lubricating oil whatever should 
be used between the friction hub and band. Thoroughly oil the in- 
side of friction hub and wheel hubs, also the outside of cast sleeve 
which goes on axle. Next, attach pole (Fig. 5) to frame, as shown 
in Fig. 21, taking care to put the malleable washer for pole bolt, No. 
104, under the pole bracket and in the forward slot. Then attach 
3—317 
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beam and plow (Fig. 2) to bail,as shown in Fig. 22; after which put 
on coulter (Fig. 7), observing the following directions: The coulter 
should be attached to the plow beam about four or five inches ahead 
of where the bail or axle attaches to the beam (see Fig. 16). The 
coulter shank goes on the Jand side of the beam. Care should be 
taken not to set it so far forward that the top of shank will strike 
the frame when the plow is thrown up out of the ground. The 
eoulter shank, when set, should be about perpendicular, as shown in 
cut. For old ground plowing the coulter should be set high enough 
(sce Fig. 16), so it can catch the stalks and trach. If set too low, as 
in Fig. 17, the blade cannot get a good hold of the trash, but is apt 
to push it along on top of the ground. For prairie breaking, which 
is generally done at a depth of two to four inches, the coulters are 
set to cut to the bettom of the furrow, as shown in Fig. 18. When 
properly set, the blade runs about 3 to } inch from the land side of 
the plow, as shown in Fig. 19. Having set the coulter, put on 
notched rack or quadrant that main lever locks into (Fig. 11); then 


(Here follows diagram marked p. 35) 


36 attach seat spring (Tig: S) to frame, and ‘asten seat (Pig. 9) to 

seat spring; put foot rest (fig. 12), and tilter (Fig. 13) on lower 
end of seat spring (the tilter goes on under side of seat spring, and 
is held by the same bolt that holds foot rest); attach three-horse 


equalizer (Fig. 14), as shown in’ Fig. 25.) Ino case vou wish to use 


only two horses, put on a double tree and eveners (the pole having 
been changed to inside of frame as noted in directions for operating 
sulky plow). When setting up sulky, all bearings except between 
the friction band and friction hub should) be thoroughly oiled and 
and trequently enough to prevent any cutting’ When oiling the 
wheels the friction hub should be taken off and oiled on the inside 
onty. Use only machine or lard oil. 


Directions for operating the ° Furst & Bradley ~ sulky plow. 


By raising the sliding dog that locks the main lever to the rack 
vou will at once sec whether the plow inclines to run deeper or 
shallower than the depth at which it was locked, beeause when un- 
locked the depth is wholly controlled by the hiteh at the clevis, 
length of traces, or heightot team. The clevis hitch should be high 
enough so that the plow when not locked will incline to run deeper 
than you wish to plow, because when locked up the plow will then 
be carried by the wheels and frame, instead of being foreed or held 
down lower than it would naturally run, as would be the ease if the 
elevis hitch was so low that the plow would run shallower than de- 
sired when not locked. When the plow Is carried it draws mueh 
easier on account of the friction beine taken off the bottom. This 
is a very Important matter In running a sulkv and should never be 
overlooked, as a proper adjustment in this respect: makes a great 
ditference in the draft. 

The traces should not be too short on a sulky plow. When such 
is the case the plow inclines to run on the heel, draws heavier, and 
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is not so easily thrown out of the ground. The harness or “gear” 
should have a pole strap running from the girth to neck yoke to pre- 
vent the neck yoke from being thrown up and striking the team in 
the nose. 

In opening up the first furrows of a land, set the main lever in the 
notch opposite the figure on the rack which indicates the depth you 
wish to plow. In order to plow a uniform depth this main lever 
should not be changed after the team is started, even though the 
furrow is not the desired depth. It is better to go through as vou 


(Here follows diagram marked p. 37.) 


38 start and get the proper depth the next time, which can be 

done by setting said lever above the notch marked P for less 
depth or below for more. Each notch changes the depth one inch. 
After having plowed the opening furrows, throw the leveling lever 
forward far enough to level the sulky when the furrow wheel is in 
the furrow. <As soon as the desired depth of furrow is obtained the 
main lever should be set in notch P and kept there while plowing, 
unless a change ip the depth of the furrow is desired. When desir- 
able to not lock the plow in the ground raise the sliding dog on the 
main lever and fasten it. Gauging the width of furrow is done en- 
tirely with the clevis. The tongue should always be set so that it 
will not crowd either of the horse 's, Which can be done by loosening 
the two bolts that bolt it to the frame and moving the front end to 
its proper place, after which screw up the bolts again. 

To close up a Jand properly it is necessary that the last furrows 
to be plowed should be of uniform width. Plow the next to the last 
furrow a little shallower than the others, while the last one should 
be a little deeper. This will give a bearing for the landside and 
hold the plow to its place, not allowing it to swing around. For 
plowing at different depths the evener should be raised or lowered, 


same as with ordinary plows. 


Directions for operating friction-baud raising attachment. 


To raise the plow out of the ground pull the main lever toward 
you, so as to get it out of lock in the cast-lever socket below, after 
which a slight forw. d pressure on the lever will raise it with little 
effort. Don’t try to .orce the plow out faster that the wheel will 
naturally carry it, as vou can in that way make harder work of it. 
Press only sufficiently hard to keep the friction band from slipping. 
After the plow is hooked up pull the lever back until it slips into 
lock in the lever socket again. 

In letting the plow down into the ground and when regulating 
the depth of furrow while the plow is in motion be careful not to 
pull the lever so far toward you as to allow it to come out of lock in 
the socket. 

For plowing extremely shallow, as when breaking prairie sod, the 
sides to clevis on end of beam should be tusned upside down. 

When 12 or 14 inch plow bottoms are used in place of 16-inch the 
beam and bail coupling must be moved nearer the furrow wheel and 
the notched rack changed. 
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39 Testimonials. 


The following testimonials, with a few exceptions, are wholly un- 
solicited. Please read them carefully, and note the pomts for which 
our sulky is especially preferred: 


“Norta Prarie, Wis., August 18, 1880. 
“ Furst & Bradley, Chicago, II. 


“GENTLEMEN: The sulky plow which I bought of W. E. Swan, 
your agent here, gives entire satisfaction. Ina public trial with 
other sulky plows yours was acknowledged to be decidedly the best. 
For superior work, lightness of draft, and ease of handling it can- 
not be excelled. 

“ Yours respectfully, 
“ (Signed) JOHN HOOD.” 


“JANESVILLE, WiIs., August 25, 1879. 
“Furst & Bradley M’f’g Co., Chicago, [1]. 

“GeENTs: * * * Send the sulky. plow ordered as soon as pos- 
sible. I have started three; they give the best of satisfaction. The 
friction attachment for throwing plow out with team is a great 
improvement and works admirably. The improved clevis for hold- 
ing whiffletrees up adds much to the value of the sulky. 

“Yours truly, 
“ (Signed) K. W. BEMIS.” 


“STERLING, ILL., August 18, 1879. 
“Furst & Bradley M’f’e Co. Chicago, Il. 

“ DEAR Sirs: I started the new sulky, with friction attachment. 
to-day, and [ must say it mects my idea of a sulky plow exactly. 
Please ship me another, same as the last one sent, as quickly as pos- 
sible. 

“ Yours respectfully, 
“ (Signed) C. BURK HOLDER.” 


“ EAGLE Grove Farm, lowa, August 22, 1879. 
“Furst & Bradley M’f’g Co., Chieago, I. : 

“ Have just come from the field, where my 12-year-old boy is run- 
ning vour sulky plow for the benetit of lookers-on. The first time be 
lifted it he looked round at me with the remark: ‘Why, it came out 
so easy It suprised me.’ Never saw its equal vet. 

“ Yours, etc., 
“ (Signed) Ss. B. HEWETT.” 
40 “ ELKADER, Iowa, August 21, 1879. 
“ Messrs. Furst &- Bradley : 


“x  * * We have sold three sulkies. Yours is the favorite 
here; even those having other makes speak in favor of the superior 
advantages it possesses. The patent friction attachment is all you 
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claim for it, and more. Think we can sell several more this fall. 
Shall not ask you to sell lower, for, considering the extra material 
and labor, it makes your sulky the che: apest and best in the market. 


“ Respectfully, | 
* (Signed) ) IF. SNEDIGAR & SON.” 


“GARNER, Iowa, August 28, 1879. 


“Furst & Bradley M’f’g Co., Chicago. 

“GENTLEMEN: We started your sulky plow, with friction attach- 
ment, in a field of wheat and weeds that was not cut, and it went 
splendidly. They all say it is the best plow on wheels. If times 
were not so hard could sell twenty this fall and not half try. 


“ Yours, ete., 
“ (Signed) T. FL FINCH.” 


“ BELLEFLOWER, ILL., August 29, 1879. 


“Furst & Bradley M’f’g Co. 

“Gents: Your wrought-frame sulky plow, with friction attach- 
ment and stitf clevis, is pronounced the ‘ Boss’ by every ere who 
sees It work. It has spoiled the sale of all others. 


“ Respectfully yours, 
“ (Signed) T. B. GROVES.” 


“STILLMAN VALLEY, ILL., September 5, 1879. 


“ Messrs. Furst & Bradley, Chicago. 

“GENTLEMEN: The sulky plow, with friction attachment, satel ‘ 
yrnteneas a few days ago from you I sold to a farmer here (Mr. . 

[. Clayton). He tried it in ground that other plows could not ic 
good work in. He says he would not take $100 for it if he could 


not get another. 
“ (Signed) J. H. WHITE.” 


“ Hesper, lowa, September 27, 1879 
“ Furst & Bradley, Chicago. 

“GENTLEMEN: Enclosed please find draft: on Chicago. 
The ‘Furst & Bradlev’ sulky plow, with friction attachment, took 
first premium at our county fair, which we were very proud of. 
We sold three sulkies on day of trial, which closed out all that we 
had. 


er ee 


“ Yours truly, 
. 66 (Signed) JONES & TAMNES.” 


4] “CARPENTER, Iowa, August 26, 1879. 
“Furst & Bradley, Chicago. 
“Gents: * * * Sulky plow works splendidly, and handles 
the easiest of any I have ever sold. 
“ Yours trulv, 


* (Signed) , J. L. DOW.” 
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“ DANVERS, ILL., September 20, 1879. 
“Furst & Bradley M’f’g Co., Chicago, IIl.: 

“We took first premium on‘ F. & B.’ sulky yesterday, over the 
Moline, Browne, Avery, Sattley, Canton, and Freeport plows. Had 
a warm time. 

“ Yours, ete., 


“ (Signed) POPPLE BROS.” i 
“WiLuiaMstown, Mo., September 19, 1879. <i | 
“S. W. Park, Esq., Quincey, Ill. F 
“Dear Sir: The‘ F. & B.’ sulky plow, with friction attachment, q 
and other goods, got the blue ribbon at our fair yesterday. | 
“ Respectfully, | 
“ (Signed) BEN KELL.” 4 
F 
s 
, ' _— 5 
“ Woonpstock, IL., September 6, 1879. 4 
4 bh a) es 
“T. J. Dacy, Esq. ., 
“ Dear Sir: T have tried the Furst & Bradley sulky plow, with 4 
friction attachment, to day, in hard clay soil,‘at all depths. It is ti 
the most complete sulky I ever saw in every respect. A pressure of aa 
five pounds on the lever will raise the plow out of the ground. I | 
also had a boy on to try it. He handled the plow with perfect i 
ease. ; 
“(Signed ) W. P. JEWETT.” and | 
“CANNON Fanus, MiInn., September 1, 1879. H | 
“Furst & Bradley, M’f’g Co., Chicago. 
P . , * ° ; 
“GENTLEMEN: * * * The friction-band sulky plows are run- | | 
ning splendidly. They are, without any exception, the boss of the A | 
whole ranch. : ee 
“Yours truly, r 
“ (Signed) S. HIGHAM & BRO.” E 
“ NORTHFICLD, ILL, August 30, 1879. | 
. Ss 1) ‘ . 4 
“Furst & Bradley M’f’g Co. : : 
“waoNTLEMEN: Started one of your new 16-inch sulky plows ves- : 
terday on the farm of Henry W. Dehne, of this town. It worked i 
to per‘ection. The friction attachment is all that can be desired. f 
Mr. Delne savs it 1s the best thing that ever came on his farm. =a} } 
“ Yours truly, — 
“ (Signed) ALFRED OLDFIELD.” 14 
4? “ ELKHORN, Wis., September 19, 1879. . 
“Furst & Bradley M’f’g Co., Chicago: j 
“We had a field trial yesterday with your sulky: plow and the .” 
Cassady, of South Bend, Ind. The Cassady has no landside, and 1 


is the crack plow of this country, and cannot be beaten, so the 


a 
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people said; but they changed their minds after the trial. [cleaned 
them out slick, and sold my plow on the spot. The farmer to 
whom I sold it (Mr. J. H. Snyder, of Elkhorn, Wis.) says it is ‘first 
alle nh tes 

“ Yours truly, 
“ (Signed) JOHN HARE.” 


“ BeELMOND, Iowa, August 18, 1879. 


“Messrs. Furst & Bradley. 

“GENTLEMEN: I have this day got four chances to sell your sulky, 
with friction attachment, but all want till next fall to pay for them. 
* * * JT can scoop everything here with it, except in the mat- 
I think we have get the‘ Weir’ and ‘Gilpin’ laid 
It must be so, for thev are now offering to sell on a 
* * * 


ter of time. 
in the shade. 
vear’s time and longer. 
“ Yours respectfully, 
“ (Signed) D. L. CUPPLT.” 
“ BLOOMINGTON, ILL., September 20, 157°). 
“Messrs. Furst & Bradley, Chicago. 
“GENTLEMEN: * * * At the great field trial, at Rock Creek 
fair, your sulky plow took first premium. * * * 
“ Yours respectfully, 
“ (Signed) 


° 


HYDE & MARTENS. 
“ WINNEBAGO City, MINN., Angust 30, 1879. 
“Furst & Bradley, M’f’g Co., Chicago, III. 

“GENTLEMEN: We will say, in regard to vour sulky plow with 
friction attachment, that they are the ‘boss.’ The two that we had 
are both out and are doing the best of work—in fact, the parties 
to whom we sold (Mr. Thos. Blair, of Bass Lake, and Mr. L. Dutton, 
of this-town) say that they have seen nothing equal to them, either 
in handling or the work they are doing. We shall probably want 
at least five more. Will let vou know first next week. oe 

“Yours truly, 
“ (Signed) McARTHUR & MERWIN.” 
“ MECHANICSBURG,. Onto, September 8, 1879. 


“Furst & Bradley, M’f’g Co., Chicago, I]. 

“ GENTLEMEN: I showed your plow on the fair grounds, and took 
first premium as a sulky general purpose plow. The ‘Champion ’ 
would not show against me. * * * 

“Yours, ete., 
“ (Signed) 
43 , MADISON, Wis., August 2?) 1879. 
“Furst & Bradley M’t’g Co., Chicago, Il. 

“GENTLEMEN: It gives us great pleasure to state that we have 
given your latest improved wrought-fraine sulky plow with friction 
band a good trial, and it worked to the complete satisfaction of all 


J. N. SHAUL.” 
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present. It was tried on the farm of Dr. Jacobs, one of the lead- 
ing men of the State. He drove it himself up one side of the field 
and then said promptly that he did not want that plow tu leave his 
farm. Many parts of the field hada heavy growth of morning- 
glory, and it would have been impossibe for a common plow to do 
good work, but the sulky went through beautifully. 
: “Yours truly, 
“(Signed) FULLER & JOHNSON.” 


“ CRAWFORDSVILLE, IND., August 26, 1879. 
“Messrs. Furst & Bradley, Chicago, III. 

“Gents: The improved sulky plow with friction attachment is 
all O. K. He ve had three field trials—first, with the ‘ Gilpin ;’ sold 
four in the field, and sent two ‘Gilpins’ back and replaced them 
with the ‘ Furst & Bradley. At each trial it came out with a glori- ri 
ous victory, so admitted by ali who witnessed the trials. We hada 
good attendance on each occasion, and are much gratified at the 
results, as we have opened up the opportunity for a splendid spring 

. : 


trade. * * 
* Respectfully, 
“ (Signed) S. H. GREGG «& SON.” : 


“ Dery, INp., Aug. 26, 1879. 
“Furst & Bradley M’f’g Co., Chicago, II. 


£ 

' 
“Dear Sirs: * * * We gave your friction-band sulky plow “ : 
a thorough trial at all depths, resulting in perfect satisfaction to all 


present. Mustsay it isa perfect model of theage. It does its work : 
much better than any other sulkies we have here. Your stiff clevis . 

adds much to its beauty and guidance. it 

. * Very truly vours, | 
“ (Signed) L. L. MITCHELL & BRO.” sees 

: i 

| < 4: 

“Mites, lowa, August 20, 1879. | 

“Messrs. Furst & Bradley M’f’g Co.: ; 


“We have tried your sulky plow with friction attachment and it ; | 
works to perfection. With the attachment it certainly makes the 


OR gee. ~ * 
a. 


most perfect sulky plow in the market. We sold it in the field if 
where we tried it. Please send another as soon as possible, and : 
oblige,  &. 
“ Yours, ete., ee 
“ (Signed) A. C. HEYNAN & CO.” 
44 “Artica, INp., September 3, 1879. 
“Furst & Bradley, M’f'g Co., Chicago, I]. 
“Gents: The last sulky plow, sent me August 30, has been tried i 
by Mr. Breney, who bought a ‘John Deere Gilpin’ last spring and m 
lately sold it, so as to buy one of your improved friction attachment f 
sulkies. He says he will give any man $100 for a plow that will F ‘ 
—<«, 
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beat the ‘F. & B.” I saw it work myself, and I do not see how any 
plow can beat. Any boy that can handle a team can plow with it, 
and do it easily. Hurry up the one I telegraphed for yesterday and 
much oblige, 


“Yours respectfully, 
“ (Signed) | ALEXANDER HOLMES.” 


“ LANARK, ILL., August 18, 1879 
“Furst & Bradley M’f’g Co. 

“Dear Sirs: We sold three sulky plows last week. Trade has 
started in good. Competition is strong. Very little trouble to sell 
your plow. We have been in the field running your sulky in the 
worst kind of tangled clover and it worked complete. The improve- 
ments you have made for raising plow out of the ground are a suc- 
cess. You will please ship us two more 16-inch sulkies with patent 
friction attachment as soon as possible. 

“ Yours truly, 


“ LINCOLN, I[Li., August 18, 1879. 
“Furst & Bradley M’f’g Co., Chicago, III. | 
“GENTS: You will please send me three wrought-frame sulky 
plows with patent friction attachment, 14-inch, right-hand ; send 
also the two left-hand ordered as soon as possible, for they are en- 
gaged. Iam selling all the sulkies that are sold here. The plow 
takes with everybody, and I have cleaned out all the sulkies here. 
They area great deal the lightest draft and easiest managed, besides 
having less machinery about them than others. Those are the 
points that make it superior to any. IT expect to sell twenty yet this 
fall. 
. Yours truly, 
“ (Signed) I’. FRORER.” 


“Verona, Itu., August 21, 1879 
“Furst & Bradley M’f’g Co. | 
“ Dear Sirs: Customer has just settled for sulky plow with fric- 
tion attachment to-day. He is very well pleased with it; says his 


little boy is working it. 
“ Yours, etc., 


“ (Signed) J. M. GREENE.” 
45 | “ CLINTON, ILL., August 20, 1879. 


“Messrs. Furst & Bradley, Chicago. 


“Gents: Please send us five more wrought-frame sulky plows 
with friction attachment. * * * We have been in the field with 
it, and have most thoroughly satisfied ourselves as to its merits. We 


do not hesitate to pronouce it the easiest selling plow manufactured. 


Its points of excellence and superiority are prominent, and have 
4—317 
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only to be seen to be appreciated. The principal objection to all 
other sulky plows—the difticulty of raising them out of the ground—is 
entirely overcome by the ‘friction attachment,’ enabling a boy capa- 
ble of managing a team to handle the plow with ease. We consider 
it a perfect success. We must, however, interpose one objection— 
and that is, you do not get the plows to us as fast as we want them. 


“ Respectfully, 
“ (Signed) HAND & LISENBY.” 


“ JoLietT, ILv., August 20, 1879. 


“Furst & Bradley M’f’g Co., Chicago. 

“GENTLEMEN: We have started the new sulky plow. The friction 
attachment is just the thing. We are satisfied you have the best 
sulky plow in the country. It will pleasethe boys. A youngster of 
ten or twelve years can handle it as easily asa man. Ship five more 
by fast freight. 

* Yours truly, 
* (Signed) *“ BROOKS & CO.” 


“York, Inu., August 19, 1879. 


‘“ Messrs. Furst & Bradlev, Chicago, Il. 

“Gents: I bought one of vour sulky plows with patent friction 
attachment from. your agent, Mr. E. A. Jackson, on testimonials as 
to its merits, without seeing sample, it being the first plow of your 
manufacture introduced in this section. I proclaim it the best plow 
on the market. The friction band is a great success. 

“Recently one of my neighbors, having seen my plow, returned 
his ‘Cassady Oliver Chilled’—being allowed to try it before pur- 
chasing—and has bought the ‘ Furst & Bradley.’ 


* (Signed) RANDOLPH FERRIS.” 


“ Kast GERMANTOWN, INb., August 15, 1879. 
“ Messrs. Furst & Bradley, Chicago, III. 
“Gents: The sulky plow with friction attachment gives entire 
satisfaction. Think it is the boss. 
“ Yours, etc., 


_ (Signed) ‘ W YSONG & WIN’ ‘'ER.” 
46 “ NAPERVILLE, ILL. August 19, 1879. 


“Messrs. Furst & Bradley M’f’g Co., Chicago, II]. 

“GENTLEMEN: On Saturday last we started one of your new sulky 
plows with friction attachment. The man tvok it on trial, and it 
pleased him so well that before we left the field he paid down the 
sash for it. 

“We must say that it is the best sulky plow we ever saw—light 
draft, no side draft, and any boy large enough to handle a team can 
plow with 1t. 

“Yours truly, 
“ (Signed) W. H. HILLEGAS & CO.” 
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“OppykE, [L., July 18, 1879. 
“Furst & Bradley M’f'g Co.: 
“T have tested vour sulky plow with friction attachment, and it 

is all you claim for it. Any boy can handle it that can drive a 
team. It is the best plow in the field, without any exception. 

“ Please send two more with the friction attachment. The order 
sent in advance of this is hereby revoked, as I want plows with the 
attachment. 


” Respectfully yours, 
‘“ (Signed) GEO. W. JONES 


‘ VALPARAISO, IND., August 15, 1879. 
“Furst & Bradley M’f’py Co., Chicago, Il. 

“GENTLEMEN: In reply to yours of 12th, in regard to plow trial, 
we had thought there would not be any, and telegraphed vou not to 
come; but the Cassady agents were on hand with their general 
agent, Mr. Listenberger, and did their best ; but with the assistance 
of W. H. Wright, your agent at Kout's Station, we beat them, and’ ” 

made a sale of the plow. * * 


“ Respectfully, 
“ (Signed) W. WILSON & SON.” 


“ NATCHITOCHES, [A., February 12, 1880. 
“Furst & Bradlev M’t’y Co., Chicago, TH. 

“Gents: The 10-inch black land sulky plow which I purchased 
from your agent at Natchitoches, La., Mr. James H. Hill, will do 
evervthing you claim for it, and with that valuable invention, the 
friction attachment for raising the plow out of the ground, I take 
great pleasure in recommending it as one of the most valuable 
sulky plows I ever saw. The draft being light, the tongue playing 
loose on the horses’ necks, and the plow being sO easily handled, 
convinces me there are no better plows made. 


“A. bE. SOMPAYRAC.” 


47 “ Lima, Inv., July 30, 1879. 
“Mr. S. W. Park, Quiney, II]. 


“ DEAR Sir: I have tried the Furst & Bradley sulky plow with 
friction attachment thoroughly this week, and 1 find it a perfect 
‘daisv’ in every respect. It runs much lighter than a common two- 
horse plow, for I have tried them both together; and my boy, ten 
vears old, can manage it to perfection. 

“ Yours truly, 
“ (Signed) O. PL JENIFER.” 


sé OLIN, Iowa, A ngust 14, 1879. 


“Messrs, Furst & Bradley. 


GENTLEMEN: Please send us, at your earliest convenience, another 
wrought-frame sulky plow with the friction attachment. 


salve 
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“We gave the last sulky you sent us a field trial yesterday, and 
it worked to perfection. A boy twelve years old can handle it easily. 
“ Yours with respect, 
“ (Signed) D. R. CARPENTER & CO.” 
“Extract from a letter received from M. Mullen, Esq., of New Ulm, 
3 Minn. 


«* * * T started some of the new Furst & Bradley sulkies 
last week. Must say it is the plow of the age. I had a boy twelve 
years old on the plow; he lifted it out of the ground with one 
finger. Your stiff clevis, of which you make no mention, isa great 
improvement over the old style of limber clevis. I think—as all 
others must think—that you have the best sulky in the world. 


“Very truly yours, 
M. MULLEN.” 


“ (Signed) 
“ OsHkosH, Wis., July 4, 1879. 

“Furst & Bradley M’fg Co., Chicago, III: 

“The new sulky with friction attachment has arrived, and it is 
a perfect beauty. I tried it this morning in the presence of about 
fifty men, who were present to see it work. We tried it at all depths. 
It is thrown out of the ground with perfect ease, and works every 
way, both for man and team, to perfection. It can’t be beat by any 
sulky plow ever made or that can be made. _ It is an entire success. 
I am satisfied that I can’t sell any other here. Every man that saw 
it says it beats them all. I want vou to make your calculations to 
furnish a lot of them inthe fall. Three parties have to-day engaged 
to take one each, to do their fall plowing with. * * * I don’t 
want any but the new kind; that is the plow. No other for me. 
Success to you. 


“ (Signed) WM. D. STROUD.” 


48 “Campti, La., February 17, 1880. 
“Mr. Jas. H. Hill, agent for Furst & Bradley M’f'g Co.: 

“The two sulky plows I purchased of you have been fully tested. 
I put a freedman on one of them at once, who, with a little instrue- 
tion, soon learned to handle it,and I am satistied that the plows will 
be a great acquisition to this country, as one of them will do as 
much or more than two ordinary two-horse plows, and do it. 100 
per cent. better. [I unhesitatingly recommend all planters to adopt 
their use. 

“Very respectfully, ete.. 


“M. PEROT.” 


“ NATCHITOCHES, La., February 15, 1880. 
“Jas. H. Hill, Esq., agent for Furst & Bradley Mfg. Co., Natchi- 
toches, La. 
“ DEAR Sir: The two 12-inch sulky plows purchased from you, 
now in use on Closeau Point plantation, prove to be all that is 
They are now giving perfect satisfaction, man- 


claimed for them. 
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aged by two freedmen who never saw a sulky plow operated before. 
TI hey can be used to throw up beds for corn or cotton. The friction 
attachment, used for the purpose of throwing the plow out of the 
ground, is one of the most perfect and effective appliances of the_ 
age, and I must say that the Furst & Bradley sulky plow, in my 
opmion, cannot be excelled by any other. There is no side draft, 
and the pole plays as freely as on a wagon; no weight on the horses’ 
necks; in short, Iam more than pleased with their work. 
“ Respectfully, ete., 
“H. M. HYAMS.” 


“CamptTi, NATCHITOCHES ParisH, La., February 20, 1880. 
“Mr. Jas. H. Hill, agent Furst & Bradley Mfg. Co. 


“DEAR Sir: The 12-inch Furst & Bradley sulky plow I pur- 
chased from you gives perfect satisfaction. It does everything the 
manufacturers claim for it, and in the easiest way possible, it seems 
tome. The friction attachment for raising the plow out of the 
ground is a wondertul invention, making the hand ing of the plow 
rem kably light. I unhesitatingly pronounce the ‘Furst & Brad+ 
ley’ the best sulky plow I ever saw. | 


Respectfully, “W.S. CAMPBELL.” 


“T have used the ‘Furst & Bradlev’ sulky plow with entire 
success, and can cheerfully recommend it to all who desire a first- 


class plow. 
“ (Signed) “R. GEO. DUN.” 
49 “ LEVASSEUR PLANTATION, NATCHITOCHES PARISH, LA., 


“ February 19, 1880. 


¢ 


“Mr. James H. Hill, agent Furst & Bradley M’f’g. Co 


Dear Sir: It affords me pleasure to say that the Furst & Bradley 
12-inch sulky plow I purchased from you is giving me great satis- 
faction. The friction attachment for raising the plow out of the 
ground by the power of the team, while in motion, is perfection. _ | 
do not see how it could be made to handle easier. Any person who 
can drive a team can soon learn to handle them, and I think vou 
deserve the thanks of farmers particularly for the introduction of 
this most valuable labor-saving implement into our country. If this 
unsought testimonial can be of any service to you, vou are at liberty 
t» use ‘it, for I feel interested in seeing those imple ments in n general 
use. 


“ Respectfully, ete., 
“EE. B. LEVASSEUR.” 


“ After a trial of several different sulky plows, I bought one of J. 
N. Shaul, the ‘ Furst & Bradley ;’ and for good quality of work and 
good steel I can recommend it to any one as superior to any I have 


tried. 
“ (Signed) CHANDLER MITCHELL.” 
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“T purchased of J. N. Shaul one of the ‘ Furst & Bradley ’ sulky 
plows with friction attachment, and will say it gives good satisfac- 
tion. The draft is light, and it is easy to raise out of the ground. I 
plowed under straw four inches deep, that other plows could not, and 
have a fine crop of wheat to show for it. 


———) W. S. BRITTIN.” 


“ HIttsporo, Onto, June 7, 1880. 
“Furst & Bradley M’f’g Co., Chicago, III. 

“GENTLEMEN: We take pleasure in saying that after selling seven 
different makes of sulky breaking plows, we consider your friction 
sulky the best plow that we have ever sold or seen work.. For light- 
ness of draft, ease of management, and for sod and stubble work it 
surpasses all others, 

“Yours truly, 
* (Signed) GLASSCOCK & QUINN.” 


“1 bought of J. N. Shaul one of the ‘Furst & Bradley’ sulky 
plows, and can use it equally well with two or three horses, doing 
good work, running light, and raising out of the ground easily. 

“ (Signed) JAMES ROBINSON.” 


50 * “NEENAH, Wis., June 10, 1880. 
“ Messrs. Furst & Bradley. 

“The sulky plow [ sold for you in 1879 gave the best satisfaction 
of any implement I ever sold. Its work is perfect. The friction at- 
tachment works to perfection. No farmer can afford to be without 
one of vour sulky plows. 


“ (Signed) W. Ss. HALL.” 


“ Hittsporo, Ouro, June 1, 1880. 
“ Messrs. Glasscock & Quinn, Hillsboro, O. 
“GENTLEMEN: We consider the ‘Furst & Bradley’ sulky breaking 
plow, which we bought of vou this spring, the best sulky plow we 
ever saw. For light draft and ease of management it is unsurpassed. 


(Signed) J. A. & J. D. WRIGHT.” 


“"PISKILWA, ILL., June 8, 1880. 
*Fursi & Bradley M’f’g Co. 

“Gents: The past spring [I bought of E. H. Harris, Esq., hard- 
ware and farm implement dealer, Tiskilwa, Il, one of your 16-inch 
wrought-frame sulky plows. [used it in breaking sod, with three 
horses, with best results and satisfaction. It was quite as easy draft 
as a 14-inch breaker which I used with another team. I used it in 
plowing old ground where the cornstalks had been cut, with great 
satisfaction, in putting the stalks all under out of sight, aud leaving 
the plowed surface level and even—far better than hand _ plowing. 
I like it so well I shall get another next spring, and lay aside all 
hand-plows. : 

“ Yours truly, 


“VERRY ALDRICH.” 
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“ AmbiA, INp., May 31, 1880. 

“Furst & Bradley M’fg Co. | 

“Dear Sirs: During the month of March, 1880, I purchased of 
vour agent at Ambia, Mr. Chas. L. White, one of your ‘ Furst & 
Bradley’ sulky plows with friction attachment. I have no fault to 
find, but words of praise. [ had it ina field contest with other sulky 
plows, and for my own use would not exchange it for any two I saw. 
My son, only ten years of age, plowed with it nearly all the season, 
breaking about seventy acres with it, and my little boy four vears 
old plowed with it two days, breaking up nearly six acres of old 
ground, and did as good work as [ or any other man can. He en- 
joved the sport so well that he cried when we took him olf; but I 


did not wish to spoil him for later vears. 
* (Signed) WM. A. FRANCIS.” 


ol i “AmBia, [xp., May, 1580. 
“Furst € Bradley M’"g Co. : 

“ Before I purchased my sulky plow [I was very much prejudiced 
against them, believing they wére made for the lame and the lazy,, 
and not the thing for a man who had charity for histeam. I was per- 
suaded by your agent at Ambia to give one a trial, and must say 
that mv horses, instead of getting poorer, as I expected, actually 
gained in flesh. My boy, only nine years old, has run it nearly all 
the time, and has done as good work as T or any one else could. — 1 


am converted, and can recommend it to my neighbors. 
“ (Signed) ANSON T. BAUER.” 


“MAXFIELD, BREMER Co., Towa, June 21, 1880. 
“Furst & Bradlev M’f’g Co. 

“Gents: I prefer the ‘Furst & Bradley’ 16-inch sulky plow to all 
other makes, especially to the sulky plow. These two were 
operated on my farm at the same time by experts and friends of 
each plow, and their operations witnessed by a number of farmers, 
all of whom preferred the ‘ F.& BI purchased the ‘ F. & B.,’ pay- 
ing therefor $7.50 more than the other was offered at. My son, aged 
sixteen years, operates this plow with entire satisfaction, using a 
team of three colts—two three-year-olds and one four-year-old—all 
medium size, plowing three acres per day. 

“ (Signed) PRED. KILLING.” 


“CONNERSVILLE, INbD.. May 28, 1880. 

“Messrs. Parry & Ellis, Connersville, Ind. 

“GENTLEMEN: The ‘ Furst & Bradley’ friction sulky plow. which 
I bought from vou last spring at the plow trial, where it was in com- 
petition with the Cassady, Hughes and Champion, has given good 
satisfaction; and for ease of management I think it exceeds any- 
thing I ever saw in the way of a sulky plow, and I cheerfully ree- 
ommend it. 


“Yours truly, 
“ (Signed) ALF. MANLOVE.” 
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“CONNERSVILLE, IND., May 29, 1880. 
“ Messrs. Parry & Ellis, Connersville, Ind. : 

“The ‘Furst & Bradley’ sulky plow with friction attachment, 
bought of you last year, gives the very best of satisfaction in every 
respect. It runs very easy, and is easily managed. I think it beats 
anything I ever saw. If I couldn’t get another like it I would 
hardly part with it at any price. 

“ (Signed) HARVEY M. PIPER.” 


52 “ BuFFALO, Wis., April 25, 1880. 

“ After much urging I was induced to try one of the ‘ Furst 
& Bradley’ sulky plows with patent friction lifting attachment. I 
took it with many doubts as to its working on my farm, which is 
stony and hilly, telling Mr. Gowran, of Portage. that if it worked on 
my farm it would work on any farm in this county. After a most 
thorough trial I pronounce it ‘the boss plow’ of the age. My neigh- 
bors, and those who know me, know that I take no stock in ‘ blow- 
ing,’ but simply say what I know to be true and right; therefore, I 
say try this plow, and you will buy it. 


“ (Signed) WILLIAM MITCHELL.” 


“ FALMOUTH, IND., June 5, 1880. 
“Parry & Ellis, Connersville, Ind. 

“GENTS: The ‘Furst & Bradley’ sulky plow, bought of you at 
the trial on Jeffrey’s farm, where the Champion, Hughes, Cassady, 
and Furst & Bradley were on exhibition, is a No. 1 plow in every 
respect, and, as such, I have no hesitancy in recommending it to my 
brother farmers. In quality of work, ease of management, and 
lightness of draft it cannot be excelled. 

“ Yours truly, 


“ (Signed) D. D. REA.” 


“ Mrami County, Onto, May 28, 1880. 
*T have used your* Furst & Bradley’ sulky plow one season, and 
hereafter will always plow my ground with the ‘ F. & B. in prefer- 
ence to any other plow ever made. The plow I use has plowed 
seventy-five acres, and is as good as new, and gives entire satisfaction. 
For regularity of depth, lightness of draft, substantial workmanship, 
and general good appearance I know of none that can equal it. 
“ (Signed) JOHN CARNES.” 


“Sr. Pau, Inp., June 8, 1880. 


“Furst & Bradley M’f’g Co. 
“Sirs: We, the undersigned, have used the ‘ Furst & Bradley’ 
sulky plow with friction attachment, and will say that it is all that 
it was recommended to be and more. We can heartily recom- 
mend it. 
“ (Signed) PHILEMON APLE. 
“JOHN McCARY. 
“SYLVESTER GOSNELL. 
“ALEXANDER GOSNELL.” 
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53 “ OTTERBEIN, INp., May 28, 1880. 


“Furst & Bradley M’f’g Co. 


“GENTLEMEN: In the section of country from which my trade is 
derived sulky plows are not much used, farmers generally complain- 
ing that the draft of those heretofore used has been excessive; con- 
sequently, in giving my order for plows to your agent last fall, I 
did not intend making sulky plows an item in that order, but, on 
representation of your Mr. Harvey (who took the order), I consented 
to try one sulky plow. After it arrived and was set up several 
farmers called in to examine it, and were highly pleased with its. 
looks, and commended the different points peculiar to this sulky, 
but none seemed willing to purchase or try it, remembering the un- 
satisfactory results of their own or neighbors’ purchase and experi- 
ence with other sulkies, and it was some time before I induced one 
of our best farmers to take the plow outand try it. After a thorough 
trial he came back and ordered me to send immediately for another, 
and he ran the two sulkies during the season with entire satisfac- 
tion. The result has been the same with all of your sulkies that I 


have sold this season. * * * mat 
“Yours respectfully, | 
“ (Signed) STEPHEN E. BAKER.” 


“ HAZLETON, INp., June 26, 1880. 
“Furst & Bradley M’f’g Co. 

“Gents: The sulky plow I bought of you last spring has proved 
to be the best thing of the kind we have ever had in this county, 
and we have had most every kind. I must say it does the best 
plowing I ever had done on my farm, and the friction attachment 
for lifting the plow out of the ground beats them all, and no mis- 
take. It is very easy draft, too, and is the‘ boss’ in every respect. 
You will sell more in this neighborhood. My son-in-law says he 
must have two of them soon. 

SAL “Yours truly, | 
“ (Signed) JOSIAH KIGHTLY.” 


“New Harmony, Inp., June 21, 1880. 
“ Messrs. E. F. Owen & Co. 

“Gents: The ‘Furst & Bradley’ friction sulky plow which I 
bought of you last season gave me the best of satisfaction. Its 
draft is light, and it handles easier than any sulky plow with which 
I am acquainted. Iam running one of the old Garden City wood 
beam sulky plows, and have seen and tried a number of other kinds 
at work, but, in comparison, I do not hesitate to give yours the 
preference. 


“ (Signed) WM. H. SCHNEE.” 
o4 “Hays, Huron Co., Micn., June 26, 1880. 
“Furst & Bradley M’f’g Co. 

“Gents: The ‘ Furst & Bradley’ sulky — I sold here give the 


very best of satisfaction. I have two of them in use on my own 
o—317 


BEL ee Oe De Sy Ee Aes oe ROE en es See rar? a: Re so ‘ : 
i aia Tl Pig eee oe FE EE eRe TT ten he et PRED Na os DERE Et EN. SET OE REE TR cn Gee Shee ee 
¥ > A ‘ i rh { Lae ar | f 5 ideale anal ads 
nats : ; : nvenmronesstant a te Rach Saabs 
ceenentemen 
> 


GE: 


7 
BRR. PEE BARS, 


Siro 5 CH. oe ee eae he es “2 i nm - 
EA . “a. —s = i Sales Ete ee ae Pe a Si wf is ata , - 3 ¥ 4 : - ¥ we oe 2. ae 4 y 

Ni Fa a LS i eine as Pg i SA SORE OO pt REBELS Sete Me PUR Wee MN Cee con eS aA CAE TREO RL Ota Met Pee: ee ee ee ara he rege . m : ‘ ig 

4 cae ee a ee a dare Seals eee weg SP Pee OM OD Re Ope ee Te Se ee PP Lae Lee er ee ee LLY SR Qo Fe lag fas) atta’ jae baa Se 


34 ROBERT NEWTON VS. 


farm. I would not be without them for twice what they cost. 
Every farmer that has seen them work pronounces them just the 


thing. I expect a good many sales in this locality. * * * 
“(Signed ) C. F. LEIPPRANDT.” 


“Tam using one of the ‘ Furst & Bradley’ sulky plows, and can 
cheerfully say it is a first-class plow, working equally well with two 
or three horses. I can plow trash, weeds, or stalks under, no matter 


how high or thick. : 
“ (Signed) D. W. C. MANN.” 


“ANDERSON, INbD., October 8, 1879. 
“Furst & Bradley M’f’g Co., Chicago, II. 

“ GENTLEMEN: I purchased of your agent, Mr. B. F. Alford, one 
of your improved sulky plows with friction attachment, and will 
sav that it gives me entire satisfaction. My small boy, twelve years 
old, broke thirty-five acres of clover sod with it, and it was remarked 
by every man that passed that it was the best breaking they ever 
saw. The friction band works splendidly. 

“(Signed) H. T. BATES.” 
| “"TEXANA, TEXAs, June 27, 1880. 
“Furst & Bradley M’f’g Co.: 

“] write vou to tell how well I am pleased with vour sulky plow. 
It is as near perfection as it can be. [ have plowed with several, 
but vours is the best. It is lighter, and is more easily regulated. 

* # “e x * * * 


* (Signed) W. BRADSHAWE GARRETT.” 


“New Hartrrorp, lowa, November 26, 1879. 
“ Messrs. W. H. Moore & Co., Waterloo, Towa. 


“Dear Stirs: That ‘ Furst & Bradley’ sulky plow that I got of 


you last spring stands the test the best, in all points, of any plow intro- 
duced in this part. No one has found a point about the plow to go 


back on. * * : 
“ (Signed) M. HAMMOND.” 


“The * Furst & Bradley’ sulky plow with friction attachment is 
all that is claimed for it, and gives entire satisfaction. We think it 
the boss. 


“ (Signed) J.C. BAKER. 
“ALBERT BROWN.” 


5d “SAUK CENTRE, Minn., February 3, 1880. 
“Furst & Bradley M’f’g Co., Chicago : 

“Last fall I purchased of Gallup & White one of your friction 
band sulkies, and after plowing seventy-five acres, with two horses, 
am convinced that it is perfect. Would rather have it than any 
other sulky by at least $15. * * * It turns the furrow perfectly, 
leaving the ground smooth and even. 


“ (Signed) FRED. SMITH.” 
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“ GREENWOOD, Miss., January 9, 1880. 
“Furst & Bradley M’f’g Co. 

“DEAR Sirs: * * * Allow me to say that I have never seen 
anything in the shape of a plow that would begin to equal your 
sulky plow with friction attachment. In fact I can’t find words 
sufficiently strong to express my appreciation of it. It does more 
and better work per day than I ever saw done before, and certainly 
nothing can ever surpass it. I have had a number of gentleman 
to see it work, and not one but was highly pleased, and all say they 


must have one this spring. * * * 
“ Very respecttully, 
“ (Signed) WM. R. PILLOW.” 


“TUSKEGEE, ALA., August 9, 1880. 
“Furst & Bradley M’f’g Co., Chicago. 

“Gents: * * * Mr. Howard, to whom I sold the sulky plow, 
is very much pleased, and says it is worth the money for the first 
season’s plowing. It is the first one ever seen in this country. 

“ Respectfully, ae 
“J.C. SMITH & BRO.” 


“GREENSBURG, INb., August 11, 1880. 


“Messrs. Furst & Bradley: 

“Gents: * * * We have beaten the ‘ Hughes’ in three trials 
the last week, and the ‘Champion’ and ‘ Weir’ in one. We have 
demonstrated the fact that the ‘F. & B. is the only plow that will 
stick in the ground dry as it is now. 


“Yours truly, 
“THOMSON «& TRUSLER.” 


“Furst & Bradley M’f’g Co.: 

“Having seen your plow work under various circumstances, | 
unhesitatingly pronounce it A 1, and cheerfully recommend it to all 
who want the best. 

~ © Verv respectfully, 
: “CHAS. GETTY.” 


56 “ Messrs. Furst & Bradley : 

“This is to certify that I bought in October, 1878, of 5. K. 
Cromwel!, oneof your 14-inch sulky plows,and have since been using 
it to my entire satisfaction on the Tennessee river bottom lands, 
where the corn grows from twelve to fifteen feet high, smart-weed 
nearly one-half as high, with crab-grass and other grass and weeds 
covering the ground out of sight. Where, heretofore, [ have been 
obliged to first cut and burn before I could plow it, your plow buries 
it completely, and I am satisfied it is the best in the market for this 
purpose. 


“Yours respectfully, 
“JAMES H. HINE.” 
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“ ATHENS, ALA., October 1, 1878. 


“Furst & Bradley M’f’g Co. 


“Gents: I am now using one of your 12-inch sulky plows, and 
though unable to follow a plow or to do many kinds of labor, I find 
that I can ride it with ease, and I regard it as a great acquisition to 
this country for killing out small brush and other trash. It is a 
perfect success, and only fun to use it. 

“ Yours truly, 


“WM. R. BAILEY.” 


‘“ ATHENS, ALA., October 25, 1878. 
“Furst & Bradley M’f’g Co. 

“Gents: Although I am a man of 70 years of age I would not 
deprive myself and boys of the sulky plow I bought of your agent, 
S. K. Cromwell, with the certainty that I could not have another, 
for the sum of $500. It will do the work of two of our two-horse 
plows, and do it vastly better. 

“ Yours, etc., 


“L. N. BLACKBURN.” 


“ATHENS, ALA., September 30, 1878. 
“Furst & Bradley M’f’g Co. 


“Gents: Having purchased of your agent, Mr. Cromwell, one of 


your sulky plows, and fully tested the same, I am convinced that 
with three good animals it will do the work that formerly required 
four niggers with four mules and four bull-tongues; and also that 
two acres plowed with it are worth three ploughed in the old way, 
and that it will pay for itself over and above other plows in the 
first thirty days of work. lam so well pleased with it that I have 
just bought a second plow. 
“ Yours, etc., 


“M. B. WALLACE.” 


' 


of “ATHENS, ALA., November 1, 1878. 
“Furst & Bradley M’f’g Co. 

“Gests: I am greatly pleased with my sulky plow, purchased of 
your agent, Mr. Cromwell, and believe it to be just the thing needed 
in this country. 

“Yours truly, 


“KE. A. BLACKBURN.” 


“ATHENS, ALA., November 16, 1878. 
“Furst & Bradley M’f’g Co. 

“Gents: I have now been acquainted with your sulky plow for 
more than a year, and cheerfully say that I believe it has no equal 
for durability, ease of handling, lightness of draft, and perfection 
of work. 

“ Yours, ete., 


“W. P. KNAPP.” 
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| “ PLEASANT HI, INp., June 4, 1880. 
“ Messrs. Rider & Brant: : : 
“The ‘Furst & Bradley’ sulky plow I purchased of vou in the 
spring of ’79 gave me entire satisfaction. For light draft, ease of 


handling, and superior work, I think it cannot be beaten. 
“CHRISTOPHER BEVER.” 


“ WAYNETOWN, IND., June 2, 1880. 
“Messrs. Rider & Brant. 

“Dear Sirs: In answer to your inquiry as to how the ‘ Furst & 
Bradley’ sulky plow suits me, I will say that it gave entire satisfac- 
tion, and I am confident it will please anyone who is disposed to 
give it a trial. 

“T am, yours respectfully, 
“ (Signed) M. V. FULLINLOVE.” 


“ HILLssporo, INp., June 15, 1880. 
Messrs. Rider & Brandt, Waynetown, Ind. 

“GENTLEMEN: In answer to inquiry in regard to how I lke the 
‘Furst & Bradley’ sulky plow, purchased of you this spring, will 
say that I would not take $100.00 for it, and do withofit it. It runs 
lighter for three small horses than any 12-inch plow does for two. 
It does better work, turns the ground better, and plows a more even 
depth of furrow than any other plow made. | 

“WM. BRANT.” 


08 Directions for Arranging Lines for Three Horses. 


The above cut shows how to arrange lines for three horses. When 
so arranged the horses are under better control than when using a 
jockey stick. Figures 1 and 2 indicate the extra lines that are to be 
added to a common pair, to make lines for three horses. 


(Here follows diagram marked p. 59.) 
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60 (2-175.) 
COMPLAINANT’S EXHIBIT, DAVENPORT’S ASSIGNMENT. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of an assignment from F. S. Davenport to Robert 
Newton, recorded in liber B'‘, page 301, and that said annexed copy 
has been compared by me with the original, and that it is a correct 
transcript thereof and of the whole of said original. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Oftice to be hereunto affixed this 
eleventh day of April, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 


[sear.] E. M. MARBLE, 


Commissioner. 
6] Exuisit “ D.” 


In consideration of one thousand dollars to me paid by Robert 
Newton, of Jerseyville, [!linois, 1 do hereby sell and assign to the 
said Robert Newton all my right, title, and interest in and to the 
letters patent of the United States No. 58612, for an improvement in 
gang plows granted to me October 9th, 1866, the same to be held 
and enjoyed by the said Robert Newton to the full end of the term 
for which said letters are granted as fully and entirely as the same 
would have been held and eunjoved by me if this assignment and 
sale had not been made. 

Witness my hand this twenty-eighth day of September, 1878. 

[u. s.] (Signed) F. S. DAVENPORT. 

Recorded May 5, 1871. Ex’d: H. M. H., E. A. M. 

Liber B', page 301. 

9 F.S. D®, Sept. 28, 1870. | 

Endorsed: Filed Oct. 11, 1880. Wm. H. Bradley, clerk. 

62 On the same day, to wit, on the eleventh day of October, 

A. D. 1880, there issued out of said clerk’s office a writ of 
subpoena in said entitled cause, which said writ, together with the 
return of the marshal endorsed thereon, is in the words and figures 
following, to wit: 

Subpoena. 

Unitrep STaTes OF AMERICA, | 
Northern District of Illinois, § **° 
The United States of America to Furst and Bradley Manufacturing 

Company, Conrad Furst, David Bradley, J. Harley Bradley, and 

Byron C. Bradley, Greeting: : 

We command vou and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
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northern district of Illinois, at Chicago, in said district, on the first 
Monday in the month of November next, to answer the bill of com- 
plaint of Robert Newton, this day filed in the clerk’s office of said 
court, in said city of Chicago, then and there to receive and abide 
by such judgment and decree as shall then or thereafter be made, 
upon pain of judgment being pronounced against you by default. 
To the marshal of the northern district of [linots to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the 
63 Supreme Court of the United States of America, at Chicago 
aforesaid, this 11th day of October, in the year of our Lord 
one thousand eight hundred and eighty, and of our Independence 


the 105th year. 
[SEAL.. ] WM. H. BRADLEY, Clerk. 


Memorandum. 


The above-named defendants are notified that unless they and 
each of them shall enter their appearance in the clerk’s office of said 
court, at Chicago aforesaid, on or before the day to which the above 
writ is returnable, the complainant’s bill will be taken against them 
as confessed and a decree entered accordingly. 

WM. H. BRADLEY, Clerk. 


Marshal’s Return. 


I have served the within writ within my district in the following 
manner, to wit, upon David Bradley, therein named, on the 12- day 
of October, A. D. 1850; also upon J. Harley Bradley, therein named, 
on the 12- day of October, A. D. 1880; also upon Byron C. Bradley, 
therein named, on the 12- day of October, A. D. 1880; also upon 
Furst and Bradley Manufacturing Company, therein named, on the 
12- day of October, A. D. 1880, by delivering a true copy of the same 
to [the] secretary, not being able to find the president; also upon J. 

H. Bradley, therein named, on the 12- day of October, A. D. 
64 1880, by personally delivering to each of them a true copy of 
the same on the aforesaifl day. I also served the same upon 
the following-named defendant, not having been able to find him 
to serve personally, by leaving a true copy for him at his usual place 
of abode, with an adult person and a member of his family, upon 
Conrad Furst on the 12- day of October, A. D. 1880, with L. Nellis. 
J. S. HILDRUP, 
U.S. Marshal. 
By J. STILLWELL, 
: Deputy. 


Endorsed: Filed Oct. 22, 1880. Win. H. Bradley, clerk. 


Afterwards, to wit, on the first day of November, A. D. 1880, caine 
the defendants, by their solicitors, and filed in said clerk’s office 
their appearance in said entitled cause; which said appearance is 
in the words and figures following, to wit: 


Sa I ara, Bae ne ge a 
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Appearance. , 
United States Circuit Court, Northern District of Illinois. In Equity. 


RoBeErRtT NEWTON 
vs. 
Furst anp BRADLEY MANUFACTURING CoMPANY, CONKAD FURST, 
Davip Brapbtey, J. HAartty Brapbwey, and Byron C. BRADLEY. 


65 We hereby enter an appearance for each and all of the 
defendants in the above-entitled cause. 
WEST & BOND, 
Sol’rs for Def’ts. 
Chicago, Ills., November Ist, 1880. 


Endorsed: Filed Nov. 1, 1880. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the eleventh day of December, A. D. 1880, 
‘ame the defendants, by their solicitors, and filed in said clerk’s 
office their answer in said entitled cause, which said answer 1s in 
the words and figures following, to wit: 


66 Answer. 
United States Circuit Court, Northern District of Illinois. 


The joint and several answer of the Furst & Bradley Manufactur- 
ing Company, Conrad Furst, David Bradley, J. Harley Bradley, 
and Byron C. Bradley, defendants, to the bill of complaint of 
Robert Newton, complainant. | 
These defendants, now and at all times hereafter, saving and _ re- 

serving tothemselves all manner of benefit and advantage of ex- 
ception to the many errors and insufficiencies in the compiainant’s 
sald bill of complaint contained, for answer thereto, or unto so much 
or such parts thereof as these defendants are advised it 1s material 
or necessary for them to make answer unto, answering, say as fol- 
lows: 

First. That they admit, upon information and_ belief, that letters 
patent of the United States were granted and issued to one Fred- 
erick 5. Davenport for an alleged certain new and useful improve- 
ment in yang or wheel plows, which said letters patent were dated 
October 9th, 1866, and were numbered 58612, all substantially as in 
the said bill alleged. 

Second. That they neither admit nor deny the allegations of the 
bill relative to the assignment of said patent to the complainant, 
but leave the complainant to make such proofs thereon as he may 
be advised is necessary or proper. 

Third. That they admit, upon information and_ belief, that the 
said letters patent No. 58612 were surrendered, and new letters pat- 
ent were granted therefor, dated December 2d, 1879, and designated 
as reissue No. 8986, substantially as set forth in said bill, but they 
deny here, as more Xa — hereinafter, that the said Daven- 
port was the original and first inventor of the said supposed im- 
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provement, as set forth and claimed in said reissue, or any 
67 material and substantial part thereof, and they aver that the 

said original patent was not lawfully surrendered and _ re- 
issued. 

Fourth. That they deny that the said original patent No. 58612 
was surrendered and reissued for a good and lawful cause, and they 
aver that the said original patent was not inoperative or invalid by 
reason of a defective or insufficient specification, or by reason of 
anv error which had arisen from inadvertence, accident, or mistake, 
and they aver that the said original patent fully set forth and de- 
scribed and claimed the alleged invention of the said Davenport, 
and that the said reissue No. 8986 is not for the same invention as 
that originally patented, nor for any distinet and separate part or parts 
thereof; nor is it for any material or substantial part or parts of the 
said supposed invention set forth and claimed in the said original 

atent. And they furtheraver that by the reissue the said supposed 
invention of the said Davenport has been unlawfully enlarged and 
made to contain and embody and include and cover new matters 
and things not invented by the said Davenport nor shown and de- 
scribed in the said original patent No. 58612, and therefore the said 
reissue is void, either as to the whole or some material or substan- 
tial part thereof. 

Fifth. That they admit that the defendant, The Furst & Bradiey 
Manufacturing Co., entered into an agreement with the complain- 
ant relative to the manufacture of gang or wheel plows, under and 
in accordance with the invention set forth and claimed in said orig- 
inal patent No. 58612, on which the said company were to pay roy- 
alty, all substantially as set forth in the said bill. And they admit 
that the said company have made gang or wheel plows containing 

said invention of the said original patent No. 58612; and 
68 they aver that on the plows so made the royalties have been 

paid in accordance with the said agreement, except as here- 
inafter stated. 

Sixth. That they aver that the features of the invention of the 
said original patent which the said company used, and on which 
they were to pay royalty, and did pay royalty, were a swing board 
axle, to which the forward ends of the plow beems were attached, a 
brake beam carrying a shoe to engage the periphery of one of the 
carrying wheels, and a lever and connecting rod for causing the shoe 
to engage with the wheel, which features were combined with others 
to complete the machine; which said features, combined and ar- 
ranged as shown in said original patent No. 58612, constituted that 
part of the complete invention intending to operate as a lifting de- 
vice to utilize the power of the team and assist in raising the plows 
out of the ground, and is the specific and only lifting device which 
the said defendant corporation had the right to use under the said 
agreement. 

Seventh. That they aver that after entering into said agreement 
with the said complainant various changes were made therein with 
reference to the royalty to be paid and territory 1a which said com- 


. pany were to sell plows made under and in accordance with said 
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original patent No. 58612, and with these changes the said agree- 
ment continued in force (and royalties have all been paid for plows 
made and sold up to the date of said reissue No. 8689) until on or 
about the 31st day of March, [880, at whieh time the complainant 


revoked the said license, to take etfect three months from the day of 


revocation, said revocation being based on the clause in said agree- 
ment authorizing the compiainant to revoke in case the said com- 
pany should manufaciure any other form of plows than that speci- 

fied in the agreement ; and they admit that the said company 
69 has sold since the date of the reissue a tow plows contaming 

the said construetion and combination of lifting devices, 
shown and described in the original patent ; but they aver, upon in- 
formation and belief, that the said company are not liable for the 
royalty therefor by reason of the surrender and reissue of the said 
original patent by which the invention was enlarged, so as to cause 
the reissue to be null and void. | 

Kighth. That they aver that the complainant gave to the said 
company at the time of entering into the said agreement an exclu- 
sive license authorizing it to manufacture and sell plows in accord- 
ance with said agreement, containing the invention of the said Dav- 
enport, as described and claimed in said original patent, and they 
aver that the complainant, prior to the revocation of the said agree- 
ment, granted licenses to other parties, to use the said invention In 
the manufacture of plows, which acts the said complainant had no 
right to perform until after the revocation aforesaid. 

Ninth. Phat they deny, upon information and belief, that the said 
Davenport was the original and first inventor of the several matters 
and things described and claimed in the said) patent reissue No. 
89586, and they aver that prior to the said supposed invention by the 
said Davenport of the several matters and things so described and 
claimed in the said reissue No. 8986, the same matters and things, 
or some material and substantial part or parts thereof, had been pat- 
ented by and were shown and described in letters patent of the 
United States as follows, to wit: 

Patent granted and issued to C. F. Anderson, dated April 13th, 
1858, No. 19902, for seeding-machine. 

Also patent granted and issued to H. H. Baker, dated December 

Lith, 1860, No. 30863, for improvement in plows. 
70) Also patent granted and issued to C. W.S. Heaton, dated 
January 20th, 1863, No. 37474, for improvement in culti- 
vators. 

Also patent granted and issued to T. J. Cornell, dated May 15th, 
1866, No. 54693, tor gang plow. 

Alsu patent granted and issued to E. J. Fraser, dated September 
25th, 1860, No. 30136, for improvement in plows. 

Also patent granted and issued to 8. Sapham, dated November Ist, 
1855, No. 10197, for improvement in cultivators. 

Also patent granted and issued to F.S. Davenport, dated February 
9h, 1864, No. 41491, for gang plow. 

Also patent granted and issued to D. B. Rogers, dated January 
16th, 1849, No. 6037, for improvement in cultivators. 
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Also patent granted and issued to J. J. Squire, dated December 
23rd, 1856, No. 16318, for horse rake. 
Also patent granted and issued to D. B. Woodward, dated Feb- 
ruary 19th, 1861, No. 31507, for horse rake. 
Also patent granted and issued to J. D. Jones, dated May 9th, 1865, 
No. 47644, for horse rake. : 
Also patent granted and issued to F. Stewart, dated February 6th, 
1866, No. 52458, for horse rake. 
71 Also patent granted and issued to J. W. Fawkes, dated De- 
cember 13th, 1859, No. 26422, for steam plow. 
Also patent granted and issued to W. H. H. Millen, dated Decem- 
ber 11th, 1860, No. 30884, for steam plow. 
Also patent granted and issued to W. B. Ready, dated December 
3rd, 1861, No. 33851, for gang plow. 
Also patent granted and issued to G. Simonson, dated April 24th, 
1866, No. 54224, for steam plow. 
Also patent granted and issued to W. Hammond, dated Mav 29th, 
1866, No. 55093, for wheel cultivator and gang plow. 
Also patent granted and issued to D. 8S. Powers, dated November 
18th, 1862, No. 36966, for grain drill. pe 
Also patent granted and issued to H. W. Cady, dated April 29th, 
1856, No. 14762, for excavator. 
Also patent granted and issued to 8. W. Soule, dated April 28th, 
1857, No. 17174, for excavator. 
Also patent granted and issued to H. W. Sabin, dated December 
$rd, 1850, No. 7813, for horse bay rake. 
Also patent granted and issued to A. EF. Allen, dated April 20th, 
1858, No. 19975, for revolving rake. 
Tenth. That they aver that the said defendants, Conrad 
72 Furst, David Bradley, and J. Harley Bradley, are officers of 
the corporation, the said Furst & Bradley Manufacturing Co., 
and that the said defendant, Byron C. Bradley, is superintendent, 


and has charge of the manufacturing department of said corpora- 


tion, Furst & Bradlev Manufacturing Co., and they aver that they 
nor either of them bave not been engaged since the organization of 
said company or since the date of said reissue No. S986, individu- 
ally, in the manufacture and sale of gang or wheel plows, except 
as such officers or superintendent. 

Eleventh. Thatthey admit that the Furst & Bradley Manufacturing 


Co. has, since its organization and since the date of reissue No. 8986, 


been engaged in the business of manufacturing and selling gang or 
wheel plows and sulky plows other than those made and sold con- 
taining the invention described and claimed in the said original 
patent No. 58612, but they deny that the other plows manufactured 
and sold by the said company infringe in any manner upon any of 
the supposed rights of the complainant in and under the said reissue 
No. 8086. 

Twelfth. That they aver that the other sulky plows which bave 
been made and sold by the defendant, the Furst & Bradley Manu- 
facturing Co., used an entirely different form and arrangement of 
devices fur utilizing the power of the team in raising the plows out 
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of the ground than the form and arrangement shown and described 
in said original patent No. 58612, on which the said reissue No. 
8986 is based; that the other sulky plows manufactured by said 
company use for the lifting device a friction hub connected with the 
hub of one of the carrying wheels, and located on the axle or wheel 
spindle, a friction band passing around said friction hub, and con- 
nected at one end by a strap with a lever socket, and at the other 

end with an arm or lever connected by a link or rod with the 
73 end of the main lever which projects below its socket, which 

device is made under and in accordance with letters patent of 
the United States No. 219,799 and No. 219,800, both dated Septem ber 
23, 1879, which said patents the said Furst &. Bradley Manufactur- 
ing Co. have the right to use; and said lifting device is used in con- 
nection with a bail or crank on which the plow beam and plow are 
supported. , 

Thirteenth. That they deny that other plow manufacturers have 

been induced by the example of these defendants, or any of them, 
to violate any of the supposed rights of the complainant, and to In- 
fringe on his said letters patent; and they aver that such other 
ore manufacturers commenced the manufacture of their said plows 
efore the defendant corporation began to make plows containing 
the lifting device referred to in the last preceding paragraph ; which 
acts were done by such other manufacturers without the license or 
authority of the complainant, and he has made no effort to stop 
such manufacture and use, although if the lifting devices used by 
such other manufacturers infringed upon his right be was bound 
by said agreement to bring and prosecute suits againt them for in- 
fringement ; and that even under these circumstances the defendant, 
the Furst and Bradley Manufacturing Co., were willing to pay, and 
did pay, the license fee called for by the agreement on the plows 
containing the specific lifting device of the original patent, and 
would be willing now so to do if said patent had not been reissued, 
as they believe, soas to render it null and void. : 

Fourteenth. And this defendant denies all and all manner of un- 
lawful combination and confederacy wherewith he is by said bill 
charged. : 
Without this, that any other matter or thing material or 
74 necessary for these defendants to make answer unto, and not 

herein or hereby well or sufficiently answered unto, con- 
fessed or avoided, traversed or denied, is true to the knowledge or 
belief of these defendants; all which matter and things these de- 
fendants are ready to aver, maintain, and prove as this honorable 
court shall direct, and humbly pray to be hence dismissed with their 
reasonable costs and chargesin that behalf most wrongfully sustained. 

[SEAL] FURST & BRADLEY MIF'G CO. 

C. FURST, Pres’t. 
C. FURST. 
DAVID BRADLEY. 
J. H. BRADLEY. 
BYRON C. BRADLEY. 
WEST & BOND, 
Sol’rs for Def’ts. 
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Endorsed: Filed Dec. 11,1880. W. H. Bradley, cl’k. 


Afterwards, to wit, on the thirteenth day of December, A. D. 1880, 
came the complainant, by his solicitors, and filed in said clerk’s 
office his replication to the answer of said defendants in said entitled 
cause, Which said replication is in words and figures following to 
wit: : : 


(i: ae Replication. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Rospert NEWTON 
| v8. 
Furst & BRADLEY MANUFACTURING COMPANY et als. 


The replication of Robert Newton, complainant, to the answer of 
Furst & Bradley Manufacturing Company, Conrad Furst, David 
Bradley, J. Harley Bradley, and Byron C. Bradley. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficien- 
cies of the said answer, for replication thereunto savs that he will 
aver, maintain, and prove his bill of complaint to be true, sufficient, 
and certain in the pete to be answered unto; and that the said 
answer of the said defendants is untrue, uncertain, and insufficient 
to be replied unto by this repliant; without any other matter or 
things whatsoever in the said answer contained material or effectual 
in the law to be replied unto, and not herein and hereby well and 
sufficiently replied unto, confessed and avoided, traversed and 
denied, is true; all which matters and things this repliant is and 
will be ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays as in and by his said bill he has 
already praved. 

Chicago, IIl., Dee. 13, 1880. 


COBURN & ‘THACHER, | 
Sol’rs for Compl't. 


Endorsed: Filed Dee. 13, 1880. W.H_ Bradley, el’k. 


Afterwards, to wit, on the twenty-seventh day of July, in 

the July terin of said court, A, D. 1881, in the record of the 

proceedings thereof in said entitled cause before Hon. Thomas Drum- 
mond, circuit judge, is the following entry, to wit: 


Order. 


RoBERT NEWTON 
a In Chancery. 
Furst AND BRADLEY MANUFACTURING CoMPANY ef al. 


On motion of Mr. Bond, solicitor, leave is given defendants to file 
an amended answer herein. 
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On the same day, to wit, on the twenty-seventh day of July, A. D. 
1881, came the defendants, by their solicitors, and filed in said clerk’s 
office their amended answer in said entitled cause, which said 
amended answer is in the words and figures following, to wit: 


Amended Answer. 
United States Circuit Court, Northern District of Illinois. In Equity. 


ROBERT NEWTON 


v8. 
77 Furst AND BrapLEY MANUFACTURING COMPANY, CONRAD 
Furst, David Bradley, J. Harley Bradley, and Byron C. 


Bradley. 
Amendment to answer. 


: And now come ‘the said above-named defendants, leave of the 
. court being first had and obtained, and amend their answer hereto- 
| fore filed in the above-entitled cause as follows, to wit: 


Page 123, after the words and figures “No. 19979, fur revolving 
rakes,” in the 16th line thereof, add and insert “also patent granted 
and issued to George H. Daley and Robert M. Treat, dated Novem- 
ber 11, 1862, No. 36897, for an improvement in horse rakes; also 
patent granted and issued to Robert M. Treat, dated June 10, 1862, 
No. 35572, for an improvement in horse rakes.” 

We hereby consent to the entry of the foregoing ainendment. 


Chicago, July 25, ’81. 


COBURN & THACHER, 
SoPrs for Compl’. 


Endorsed: Filed July 27, 1881. Wm. H. Bradley, el’k. a 
78 Afterwards, to wit, on the second dav of November, A. D. 


1882, there was filed in said clerk’s office a stipulation in said 
entitled cause, which said stipulation is in the words and figures fol- 
lowing, to wit: 

Stipulation. 
United States Circuit Court, Northern District of [inois. In Equity. 


Rospert Newron vs. THe Furst & Braptey M’r’G Co. et al. 


It is hereby stipulated and agreed that the Furst and Bradley 
Manufacturing Company has acquired a right to use in its business 
the letters patent No. 219,799, to Byron C. Bradley for an improve- 
ment in sulky plows, dated September 23, A. D.1879, and No. 219,800, 
to Byron C. Bradley and Charles A. Hague foran improvement in sulky 
plows, dated September 23, A. D. 1879, and that said patents may 
be read in evidence for ali purposes for which such patents are 
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almissible, and subject to all objections that may be made to the 


introduction of junior patents. 
COBURN & THACHER, 
Sol’rs for Complainant. 
WEST & BOND, 
So Urs for i of ts 


Endorsed: Filed Noy. 2, 1882. W. H. Bradley, cl’k. 


W Afterwards, to wit, on the the third day ee November, in 

the adjourned October term of said court, A. D. 1882, in the 
record of the proceedings thereof in said entitled cause, before Hon. 
Henry W. Blodgett, district judge, is the following entry, to wit: 


Order. 


RoBERT NEWTON 
eo .. 

THe Furst anp BrapLeEy MANUFACTURING CoM- 
PANY et al. 


| In Chancery. 


Now come the parties, by their solicitors, and, this cause being set 
down for hearing upon the pleadings and proof, and the same being 
now heard in part, the further hearing thereof 1s hereby postponed 
- until Wednesday next. 


Afterwards, to wit, on the ninth day of November, in the adjourned 4 
October term of said court, A. D. 1882, in the rec ord of the proceed- 
ings thereof in said entitled cause before Hon. He nrv W. Blodgett, 
district Judge, is the following entry, to wit: 


Order. 


ROBERT NEWTON 


Us 
. . j In Chancery. 
THe Furst anp BrapLtey Masxuracturine Come ( 
_ PANY ct al. . 
8() Now come the parties, by their sear and this cause 


coming on again to be heard pursuant to the order of post- 
‘ponement entered herein on the third instant, and the same being 
now heard in part, the further hearing thereof is hereby postponed 
until to-morrow morning. 


Afterwards, to wit, on the tenth dav of November, in the ad- 
journed October term of said court, A. D. 1882, in the record of the 
“~ erie 9 thereof in said entitled cause before Hon. Henry W. 
lodgett, district judge, is the following entry, to wit: 
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Order. 


Rosert NEWTON : 
v8. In Chancery. 


Furst AND BRADLEY MANUFACTURING CoMPANY et al. 


Now again come the parties, by their solicitors, and the hearing of 
this cause being now resumed, and the arguments of counsel con- 
cluded, the court, not. being sufficiently advised in the premises, 
takes time to consider. 


81 Afterwards, to wit, on the twenty-seventh day of November’ 

in the adjourned October term of said court, A. D. 1882, in 
the record of the proceedings thereof in said entitled cause before 
Hon. Henry W. Blodgett, district judge, is the following entry, to wit: 


Decree. 


RoBERT NEwTon 
vs. 
Furst aNpb BRADLEY MANUFACTURING Company, 7? In Chancery. 
Conrad Furst, David Bradley, J. Harley Bradley, | 
and Byron C. Bradley. J 


Now again come the parties, by their solicitors, and the:court hav- 
ing considered upon the matters submitted herein, and being fully 
advised in the premises, finds the equities with the defendants, and 
that they do not infringe upon the rights of the complainant, as in 
said complainant’s bill herein is complained of against them, it is 
thereupon ordered and adjudged that this cause be, and the same 1s 
hereby, dismissed at the costs of the complainant, and that execution 
issue therefor. Thereupon the complainant, by his solicitor, prays 
an appeal herefrom to the Supreme Court of the United States, 
which is allowed upon the complainant filing his bond herein 
within sixty days in the penal sum of five hundred dollars, to be 
approved by the court. 


82 Afterwards, to wit, on the eighteenth day of January, A. D. 

1883, there was filed in said clerk’s office an appeal bond in 
said entitled cause, which said appeal bond is in the words and 
figures following, to wit: 


Appeal Bond. 
Circuit Court of United States for the Northern District of Illinois. 


RoBERT NEWTON 
s. 
Fursr & Brap.Lrty M’y’r’G Co., Conrap Furst, Davip BRADLEY, 
J. HARLEY BRADLEY, and Byron C. BRADLEY. 


Know all men by these presents that we, Robert Newton, of Jer- 
seyville, in the county of ; og in the State of Illinois, principal, 
and Prentiss D. Cheney and William H. Fulkerson, all residing in 
Jerseyville, in the county of Jersey and State of Illinois, as sureties, 
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are held and firmly bound unto Furst & Bradley M’n’f’g Co., a cor- 
oration, Conrad Furst, David Bradley, J. Harley Bradley, and 
yron C. Bradley, all doing business at and residing in Chicago, in 
Cook county, Illinois, in the sum of five hunared dollars, lawful 
money of the United States; for the payment of which, well 
83 and truly to be made, we bind ourselves and each of us, our 
7 heirs, executors, administrators, jointly and severally and 
firmly by these presents. 

In witness whereof the said Robert Newton, Prentiss D. Cheney, 
and William H. Fulkerson have hereunto set their hands and seals 
this 9th day of January, A. D. 1883. 

Whereas the above-named Robert Newton has been allowed an 
appeal to the Supreme Court of the United States from decree of 
circuit court of United States for-the northern district of Tilinois, 
rendered by said court in the above-entitled cause and entered on 
record therein November 27th, A. D. 1882: 

Now, therefore, the condition of this obligation 1s such that if the 
above-named Robert Newton shall presecute his said appeal and 
effect an- answer of costs in case he shall fail to make good his plea, 
then this obligation shall be void; otherwise remaining in full ferce 
and effect. | 

ROBERT NEWTON. [SEAL._ 
P. D. CHENEY. SEAL. 
WM. H. FULKERSON. | [sEat._ 


Approved. 


H. W. BLODGETT, Judge. 
Endorsed: Filed Jan’y 18, 1883. Wm. H. Bradley, clerk. 


84 Afterwards, to wit, on the sixteenth day of May, A. D. 1883, 

there was filed in said clerk’s office a stipulation in said enti- 
tled cause, which said stipulation is in the words and figures follow- 
ing, to wit: 7 


Stipulation. 
United States Circuit Court, Northern District of Illinois. In Equity. 


RoBert NEWTON 
vs. 
Furst & BrapLEy MANUFACTURING CoMPANY, CONRAD Furst, 
Davin Bravery, J. HARLEY Brapiey, and Byron BRADLEY. 


It is hereby stipulated and agreed by and between the parties in the 
above-entitled cause, through their counsel, that the printed books 
herein referred to and designated on the title page thereof as “ Record 
and Testimony for Complainant,” “ Defendants’ Testimony,” and 
“ Patent Exhibits,” respectively, and further identified as A, B, and 
C, over the signature of the clerk of said court, are a full and cor- 
rect transcript of the pleadings and testimony, except as to the 
exhibits, the. unprinted ones to be added in the usual manner to 
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complete the record in this cause upon which the same was 
Sd submitted, heard, considered, and decided in said circuit 
court; and that the same, with the orders of record in said 
circuit court in said cause, may be certified by said clerk to the 
Supreme Court of the United States as and for the record in said 
Supreme Court upon the appeal taken and allowed in said cause. 
It is further stipulated and agreed that all the models referred to 
in said record and used at the hearing of said cause in said circuit 
court shall remain in the custody of the parties producing the same, 
respectively, and may be produced and used upon the- hearing of 
said appeal in said Supreme Court to the same effect as though cer- 
tified in and made part of said record. 


Chicago, I]]}., March Ist, 1883. 
COBURN & THACHER, 
Solicitors and of Counsel for Compl'ts. 
WEST & BOND, 
Solicitors and of Counsel for Def’ts. 


Endorsed: Filed May 16, 1883. Wm. H. Bradley, clerk. 


86 Judge's Certoficate. 
United States Circuit Court, Northern District of Illinois. In Equity. 
Ropert NEWTON 
vs. 
Furst & BRADLEY MANUFACTURING Co. e¢ al. 


1, Henry W. Blodgett, district judge of the northern district of 
Illinois, sitting as circuit judge in said district, do hereby certify that 
the above-entitled cause in which a final decree was made and en- 
tered of record on the 27th day of November, A. D. 1882, was sub- 
initted to, considered, and decided by said circuit court upon the 
pleadings and proofs of the respective parties as found in the printed 
copies endorsed on the covers “Record & Testimony for Com- 
plainants,” and “ Defendant’s Testimony,” and further identified 
by “A” and “B,” over the signature of the clerk of the court, 
together with the model exhibits and the paper exhibits, patents, 
and others exhibited by the respective parties, referred to in said 
books “A” and “B,” a part of said paper exhibits being found in 
the book endorsed on the cover “Patent Exhibits,” and further 

identified as “ C,” over the signature of the clerk of the court, 
87 which said books, model exhibits, and paper exhibits are re- 

ferred to by the above description in a stipulation filed in 
said cause on the 16th day of May, 1883, signed “‘ Coburn & Thacher, 
solicitors and of counsel for complainant,” and “ West & Bond, solic- 
itors and of counsel for defendants.” | 

Chicago, Illinois, May —, A. D. 1883. 

H. W. BLODGET, Judge. 


Endorsed: Filed May 16, 1883. Wm. H. Bradley, clerk. 
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88 A. 
Record and Testimony for Complainant. 


In the United States Circuit Court, Northern District of Tlinois. In 
Chancery. 


Rospert NEwTon 
US. 
Furst & BRADLEY MANUFACTURING Co., ConRAD Furst, Davip 
BraDLeEY, J. HARLEY Brapb.ey, and Byron ©. BRADEY. 


Coburn & Thacher, solicitors for complainant. 
Wm. H. Bradley, clerk. 


89, 90, & 91 Testimony for Complainant. 
United States Circuit Court, Northern District of Ilinois. 


RoBertT NEWTON 
Us, 
Furst & BRADLEY MANUFACTURING COMPANY et al. 


Pursuant to notice hereto attached, at Chicago, in the northern 
district of Illinois, on this 21st dav of March, A. D. 1881, before me, 
John C. MacGregor, a notary public within and for Cook county, 
Illinois, residing in Chicago, in said district, at the offices of Coburn 
& Thacher, Ashland Block, Chicago, Illinois. : 

Present: Coburn & Thacher on behalf of complainant, and West 
& Bond on behalf of defendants. 


And thereupon the following proceedings were had before me in 
said cause: 


By consent of counsel the taking of testimony was postponed until 
Monday, March 28, 1881, at 10 o’clock a. m., at same place. 
JNO. C. MacGREGOR, 
Notary Public. 


Monpay, March 28. 1881. 


Met pursuant to adjournment. 

Present: Same as before. 

By consent of counsel the taking of testimony is adjourned until 
10 o’clock a. m. Thursday, March 31, 1881, at same place. 


THurspay, March 31, 1881. 
Met pursuant to adjournment. 
Present: J. M. Thacher, Esq., of Coburn & Thacher, on the part 
of complainant, and L. L. Bond, Esq., of West & Bond, on the part 
of defendants. 


Davip J. Powers, a witness produced on behalf of complainant, 
being first duly sworn to tell the truth, the whole truth, and 

92 nothing but the truth, in answer to interrogatories pro- 
pounded by counsel for complainant, testified as foilows: 
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o2 ROBERT NEWTON VS. 
Q. 1. What is your name, age, residence, and occupation ? 

A. David J. Powers; age, 66 years; residence, Chicago, Illinois ; 
by occupation, mechanical engineer. 

Q. 2. What experience have you had in connection with mechan- 
ics, mechanical structures, and inventions and patents generally. ? 

A. I have been engaged in mechanical pursuits most. of the time 
for fifty years, involving the manufacture and operation of many 
kinds of machinery, both for manufacturing and agricultural pur- 
poses. For some fifteen years I gave considerable attention to the 
improvement and manufacture of various agricultural machines, 
and to the sale and use of them. During most of that period [ cul- 
tivated a large prairie farm, on which I used and tested various 
machines in use at that period. For the last twenty-five years I 
have had considerable to do with patents and patented inventions 
of my own and those of other parties, and have often been em- 
ployed as an expert witness in patent litigations before United States 
courts. 

Counsel for complainant here offered in evidence duly autbenti- 
cated copy of letters patent No. 58612, granted to Frederick S. Dav- 
enport October 9, 1866, for “improvement in gang plows,” and 
requests that the same be marked “ Complainant’s Exhibit) Daven- 
port Original Patent;” alsoa printed copy of letters patents reissue 
No. 8986, granted to Frederick S. Davenport, assignor to Robert 

Newton, December 2, 1879, improvement in gang plows, and 
95 requests that the same be marked “ Complainant’s Exhibit 

Davenport Reissue Patent” (certificate waived); also a duly 
certified copy from the transfer records of the Patent Office, and re- 
quests that the same be marked “ Complainant’s Exhibit Daven- 
port Assignment ;” also a modei of a gang plow, and requests that 
the same be marked “ Complainant’s Exhibit Model Davenport 
Plow.” 


Q. 3. Have you examined the letters patent reissue No. 8986 ? 
And, if so, please explain what vou understand to be the invention 
therein described and claimed, referring, as you may have occasion 
In vour answer, to the patent and model exhibits already introduced 
and before vou. 

A. I have examined the patent referred to in the question, and 
believe I understand the same, and I find the invention therein con- 
tuined to consist of an improved means for lifting the plows by the 
draft of the team, and the means employed for that purpose consist 
in a swinging or crank axle carrving the ground wheels of the ma- 
chine and also the plow frame and certain clutch mechanism adapted 
to engage with the wheel so as to carry said swing axle upward as 
the wheel revolves, thus lifting the plows out of and above the 
ground. This combination of devices for the purpose stated is more 
particularly enumerated in the first claim of the patent, as consist- 
ing in a combination in a wheel plow with a swing axle and ground 
or carrying wheel of friction-clutch mechanism and means for en- 
gazing and disengaging the latter with the ground or carrying wheel, 
said parts being constructed and adapted to raise the plow by lock- 
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ing the swing axle to the carrying wheel by friction-clutch engage- 
ment so as to raise the plow-beam by the draft or power of the 

team. Thesecond claim is for the combination ina wheel plow 
04 with a ground wheel, a swing axle, and a plow beam con- 

nected to the latter, of cluteh mechanism connected to the 
axle and adapted bv engagement with the wheel to utilize the 
draft of the team in turning the swing axle into upright  po- 
sition and? thereby raise the plow beam, substantially as set forth. 

‘The third claim is for the combination, in a wheel plow with a 
ground wheel, the swing axle and plow beam connected to the lat- 
ter, of a friction clutch connected with the axle, and adapted, by 
contact with the wheel, to turn the axle into an upright position, 
and thereby raise the plow beam by aid of the draft of the team, 
substantially as set forth. ; 

These three claims, it will be noticed, all refer substantially to the 
same devices and combinations for the purpose of effecting the ob- 
ject in question, but differing somewhat in the details and arrange- 
ment of parts for the purpose. The theory and principle of the 
invention, it will be seen, consist in the adaptation of a swinging or 
crank axle upon the axis of the ground wheels in such a manner 
from a horizontal to an upright position, or nearly so, as to raise the 
plow or plow frame to a higher plane, and this being effected, when 
desired, by locking the swinging axle to the rotating wheel, so that 
the power of said rotating wheel is applied to the said raising or 
lifting purpose, the power of the wheel being imparted to it by the 
draft of the team or force operating the machine. 

From the foregoing the invention, In short, consists in such a Jift- 
ing or swinging crank axle, as stated substantially, carrving the 
plow or plow frame, and devices for clutching or locking said axle to 
one of the carrving wheels of the machine, the same being made 
operative by requisite subordinate devices to secure the proper 

result. 
95 Q. 4. Please now explain a litthe more definitely the mech- 
anism which you find described and shown in the patent for 
carrying out the operation which you have explamed. 

A. The mechanism, more in detail, consists in an axle for the 
wheels, with an extensien upon one side of it laterally, and the ex- 
treme of that extension hinges to the plow frame in such a manner 
that said extension can be placed in a horizontal position, and thus 
lower the frame that it carries ; and said) extension, being elevated 
toa vertical position, also raises the frame that it carries, and conse- 
quently the plow supported by said frame. To this swinging axle 
is attached a lever, extending upward within the reach of the oper- 
ator of the machine when the frame or plows are elevated, and also 
measurably within his reach when they are lowered. Connected 
with this lever, at the top, is also a sub-lever, so pivoted in the main 
lever that its lower or short end, extending out bevond the pivotal 
point, is connected by a rod with a pivoted brake device secured 
upon the extended side of the swinging axle in such position es to 
bring a brake shoe upon the periphery of one of the ground wheels, 
all arranged in such a manner that when the operator wishes to 


isthe eT ee 


ce Pe ae ee te is am is ” 
£2 gern nt tina ht aes spe Sve os is se} Pa Gee a ee a ‘ pave 4? A . p 
OM Salis Sas eee ST PPM Db Rath RE DERE BRS) i adh wins A 
: . ce es ia a tas 


eh ett ipl oo gee To Tigents 


ee pia, il SA a peg 
oe RS Lee 


ROBERT NEWTON VS. 


elevate the plows he can do so by exerting force upon the handle of 
the sub-lever, which applies the friction brake to the periphery of 
the wheel, and thus comects the swinging axle with the said wheel, 
which, by its rotation, carries up the swinging axle and elevates the 
plows and plow frame upon said axle (in a vertical position), thus 
raising the plow frame or plows out of and above the ground. It 
will be noticed that the power of the operator can be more or less 
utilized and made to cowork with the lift of the wheel from the fact 
that the force he applies in bringing the brake upon the wheel also 
operates more or less in the same direction to aid the lifting. 
96 However, this assistance of the operator would not practically 
be necessary ordinarily, for the reason that the brake force 
upon the wheel would usually be ample for the purpose. It will be 
noticed that there is a latch upon the plow frame structure adapted 
to engage with a pin upon the main lever to secure the axle in its 
upright position as long as desired. 

From the description of the foregoing mechanism it will be readily 
seen that the operator, sitting upon the machine, is enabled, with- 
out any material exercise of force on his own part, to raise and lower 
the plow devices at pleasure through the force of the team, thus en- 
bling any person of ordinary judgment and care, whether old man 
or boy, or even a woman, to operate the machine, though ponder- 
ous and heavy, just as efficiently and easily as a stout and robust 
man. 

Q. 5. Will you please state whether the Exhibit “ Model Daven- 
port: Plow” contains an embodiment of this mechanism as shown 
and described in the patent? If you find any differences between 
the models and the drawings and description of the patent please 
point them out. 

A. The model referred to appears to be substantially identical in 
all material respects so far as I can see and in conformity with the 
specifications and drawings of the patents. 

Q. 6. In your opinion, then, doves the model correctly represent 
the construction of the plow shown in the drawings of the patent? 
A. I consider that it does. 

Q. 7. I notice that in your explanation of the patent you have 
used the expression “swinging or crank axle.” Is it your under- 
standing that a swinging axle, or “swing axle” as the term is in the 
patent, means what is also known under the term “crank axle?” 

A. I do not consider a swing axle to be what would 

7 usually be understood as a crank axle, but they are alike so far 

as having an operating part extending transversely from their 

axis. In other words, in some respects a swinging and crank axle 

are alike and in others they might be unlike, but, as applied in this 

plow device, a double crank axle would be substantially the same as 

a lifting device, as the axle with the extended side or swinging por- 

tion as shown in the model Exhibit “Davenport Plow.” — [will add 

that by a donble crank axle I mean an axle with a crank or laterally- 
bent portion at both ends inside of the axis of the wheel. 

Q. 5. In your explanation of the patent referring to the claims 
you quoted substantially the language of the claims without defin- 
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ing particularly the difference between them. Will you please state 
what you understand to be the distinguishing feature or “ features 
of each claim” by means of which the improvement therein desig- 
nated is distinguished from that detined in the others ? 

A. I understand the first claim to more particularly enumerate 
the devices of the swing axle, ground or carrying wheel, and friction- 
clutch mechanism and means for engaging the latter with the ground 
or carrying wheel without reference to whether the plow beam is 
connected directly with the swinging axle or not, but being of a 
character to raise the plow beam by the draft of the team, while in 
the second claim the combination recited is, with a ground wheel, a 
swing axle and plow beam connected to the latter, of cluteh mechan- 
ism connected to the axle and adapted by engagement with the wheel 
to utilize the draft of the team, &e. This claim, it will be seen, 
differs from the first in putting the plow beam in direct connection 
with the swinging axle, and also in enumerating a “clutch meehan- 

ism” instead of a “friction-cluteh mechanism ;” thus this claim 
YS appears to be narrower, so far as the locating of the plow beam 

is concerned, than the first, and broader, so far as the clutch 
mechanism is concerned, Inasmuch as any kind of clutch would 
answer this requirement of the claim, whilea friction cluteh is called 
for by the first claim. 

The third claim puts in combination a “ground wheel, swing 
axle, and plow beam connected to the latter, of a friction cluteh, 
connected to the axle and adapted by contact with the wheel to turn 
the axle into an upright position.” This claim, it will be noticed, 
differs only from the first claim in connecting the plow beam with 
the axle, and from the second in the substitution of a friction clutch 
instead of a clutch mechanism. There may be other differences that 
do not present themselves without further study and consideration, 
but the foregoing are what occur to me at the present. 


Counsel for complainant here offers in evidence a full-sized plow 
of complainant’s manufacture, and requests that the same be marked 
“Complainant’s Exhibit Complainant's Plow.” 

Also a full-sized plow of defendants’ manufacture, and the same 
ix marked “ Complainant's Exbibit Defendants’ Plow.” 

Counsel for defendants admits that the Exhibit “ Defendants’ 
Plow” is a plow manufactured by the defendants, and that) said 
plow, or an identically similar plow, was made by the defendants 
prior to ¢he commencement of this suit and subsequent to the date 
of complainant’s reissued patent No. 8985. 

Counsel for defendants objects to the Exhibit “ Complainant’s 
Plow” for the reasons, first, that it docs not represent the plow 
shown and described in the patent; second, that it lacks many of 

the features which are essential to a plow constructed like 
of) that shown in the patent: third, that its introduction tends to 
confusion and the raising of false or immaterial issues; and, 
fourth, that it has no standing in the case, for the reason that the 
defendants are not liable for copying Newton's plow, when said plow 
does not follow the patent, and is not of Davenport’s invention, or, 
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if of his invention, not set forth or described in the complainant’s 
patent. 

Q. 9. Have vou examined the full-sized plow designated “ Com- 
plainant’s plow ;” and, if so, will you please state how it compares, 
in your opinion, with the description and drawings of the Daven- 
port patent reissue No. 8986? In your answer will you please point 
out fully similarities and differences in construction, and _ state 


a 


an improper way of building up a case. 

A. I have examined the full-sized plow referred to in the ques- 
tion, and compared all of its material devices with the correspond- 
ing ones in the patent exhibit, and as yet have not been able to dis- 
cover any material or substantial differences between the elements, 
combinations, and arrangement of parts of the said plow and _ the 
one described and shown in the patent, more particular reference 
being had to the devices embodied in the claims of the patent. 
True, | tind different material used in the construction of some parts 
of the full-sized plow from what is indicated in the drawings and 
specifications of the patent; but I find no greater changes between ; 
those corresponding parts than would ordinarily and naturally | 
: occur where metal was substituted for wood or vice versa. In mak- | 

at ing the wooden swinging axle, as shown and described in the 
patent, the cutting out of the under portion of the axle to : 


| reasons in full for any opinion which you may express as to iden- 
| tity ? 
| Objected to for the reasons-stated in objecting to plow as an ex- 4 
4 hibit, and for further reasons-that it is immaterial, incompetent, and ‘ 
°F 
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100) throw it into a lighter shape and more of a crank form was 
omitted: while, in making the swinging axle as shown in | 


the full sized machine, and making it of iron for durability, it was | 
natural and proper to make it merely in the crank or bail form ; 
instead of making ‘it solid as in the wooden axle, especially as the’ ” 
under portion of the axle performs no function in either case, except 
to give strength to the wooden one. Therefore, while I refer to this 
mechanical difference, | do net consider it in any sense a material 
difference between the full-sized machine and the patent device, as 
it is obvious that both are adapted to perform identically the same 
functions and in all respects to be substantially identical except 
so far as lightness of appearance and durabilitv are concerned. 
It is «a well-known practice in| mechanics in substituting metal 
a for wood to lighten the metal construction in all cases as n§uch as 
" is permissible so far as strength and adaptation are concerned. — | 
sce no difference, as aforesaid, between the swinging axles in the 
plows except as already pointed out. 
; So far asthe other devices foradapting the plow beains to the swing- 
a ing axletree, or the clutching devices of the axle to engage with the 
: Wheel or the lever instrumentalities for bringing them into action | 
and use are concerned, I'see no substantial or material differences 
between those upon the plow and those shown and deseribed in the 
patent. True, more or less immaterial modifications may be noticed 
of a purely mechanical character, but not such as in any way 
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materially affect or modify the devices and combinations enumer- 
ated in the claims of the patent. Thus, on the whole, and as far as 
I have examined and compared the full-sized plow and its devices 
with those of the patent exhibit, I consider them to be substantially 
alike in all material respects and the plow to be in substantial con- 
formity with the corresponding device shown, described, and claimed 
in the patent. 


101 Answer objected to by defendants’ counsel for the reasons 
above stated. 


Q. 10. Have you examined the full-sized exhibit plow designated 
“ Defendants’ Plow,” and do you understand its construction and 
operation ? 

A. I have examined said plow and believe that [ fully under- 
stand its construction and operation. 

Q. 11. Please state whether or not, in your opinion, this exhibit 
“ Defendants’ Plow” contains the invention described and claimed 
In complainant’s patent as you understand it. In vour answer 
please state fully your reasons for any opinion which you may 
express. ? | 

A. I do consider that the said defendants’ plow does clearly con- 
tain the invention set forth, described, and claimed in the patent 
exhibit, for the reason that it contains all of the elements enumer- 
ated in the several claims of the patent, combined and operating 
in a substantially identical manner with those enumerated in the 
patent and for the same identical purpose. Thus, in defendants’ 
plow, which is a wheel plow, i find the combination of the first 
claim of the patent, to wit, a swing axle and ground or carry- 
ing wheel, and the friction clutch mechanism with means for engag- 
ing and disengaging the same with the ground or carrying wheel, 
said parts being constructed and adapted to raise the plow by lock- 
ing the swing axle to the carrying wheei by a friction clutch en- 
gagement so as to raise the plow beam by the draft or power of the 
team substantially the same as is done by the devices and combina- 
tions enumerated in the said first claim of the patent. I find no 
material difference between thes aid devices of defendants’ plow and 
the patented devices of the complainant's. 

True, the clutching device in defendants’ plow is applied 
102.) ina different place upon the wheel from that in the patent, 
and operates with a friction band instead of a rubber ‘or 
brake shoe. But as far as principle or operation is concerned, in 
the language of the patent they are both friction clutching devices, 
and applied to the ground wheel of the machine in substantially the 
sume manner. Both of the rubbing devices act upon a periphery of 
the wheel. In defendants’ machine the periphery is smaller in di- 
ameter than in complainant’s, but the leverage in defendants’ 
machine applied to the brake is cerrespondingly greater, so that 
there is no material difference in their action, operation, or use. 

I also find in defendants’ plow all of the elements and combina- 
tion contained in the second claim of the patent, to wit, “a ground 
wheel, a swing-axle, and a plow beam connected to the: latter,” in 
$—317 | 
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combination with clutch mechanism connected to the axle and 
adapted by engagements with the wheel to utilize the draft of the 
team in turning the swing axle into an upright position, thereby 
raising the plow beam substantially as set forth. 

Defendants’ plow contains the elements and combination of this 
claim for the reason that its plow beam is connected directly to the 
swinging axle, and for the further reason that it has the clutch 
iwechanisin as stated in the claim, though the clutch mechanism in 
the defendants’ machine is a friction clutch, vet in general terms it 
is a clutch, as enumerated in the second claim. 

Defendants’ plow also contains the elements and combination of 
the third claim of the patent, as it has the ground wheel, swing axle, 
and plow beam connected to the latter, and a friction clutch con- 
nected to the axle and adapted, by contact with the wheel, to turn 
the axle into an upright position and thereby raise the plow beam 

by aid of the draft of the team. 
1033 Thus I find defendants’ machine to clearly and unques- 

tionably contain all of the elements and combination as enu- 
merated in the first, second, and third claims of the patent exhibit, 
there being no material difference between them except in form and 
mechanism, and, maybe, subordinate modifications not material in 
themselves or not covered by the broad and proper construction of 
the claims of the patent exhibit. 

Cross-examination by L. L. Bonn, Esq.: 

C. Q. 12. What is a gang plow ? 

A. I understand a gang plow to be a machine that carries more 
than one plow. | 

C.Q. 15. With your familiarity in mechanics and agricultural 
implements, if you was given the complainant’s patent and requested 
to make a plow in accordance with the specifications and drawings, 
would you make a sulky plow or a gang plow” 

A. IT should make either, according to the request of the party 1 
was making it for, and should not consider that there would be any 
difference whether it was a sulky or gang plow, except that if a 
single or sulky plow I might make the parts somewhat lighter (the 
same as | abt. make a one-horse wagon lighter than 1 would a 
two-horse), or heavier if a gang plow, according to the number of 
plows it was expected to carry. ; 

C.Q. 14. Have you experted this case with the understanding 
that a request was superior to a specification. 

A. Certainly not; nevertheless, under some circumstances a re- 
quest might be superior to a specification as to guiding and direct- 
ing one’s action, but not, of course, as to disregarding the specific 
instructions of a specification if one was working under a patent. 

C. Q. 15. Please point out in the complainant’s patent No. 

S956 and quote any direction or jnstruction you may 
104. find for making a machine under the patent with one plow, 
with the understanding, of course, that the claims are no part 
of a description, and that this question does not call for any quota- 
tion from the claims. 
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A. I will quote from the second column of the printed specifica- 
tion: “The swing-axle G is attached to the plow-frame by two iron 
hinges, H H’, the one H on the side of the long beam forming an arm 
or lever, I, to which is attached a chain, J, which passes over a wheel, 
K, and is made fast to the plow-frame The wheel K turns upon a 
stud in the end of a lever, L, this lever being bolted to the foot- 
board, M, which is hinged to the plow-frame in the same manner 
and at the same place as the axle G. To the opposite end of the 
foot-board is bolted a bracket or stop, d, against which rests an arm, 
e, by which the swing-axle, G is operated, the arm e being held in 
the verticle position by a latch, N, which is lifted by placing the 
foot on the back part of it. 

“ Now, it will be seen that to lower the plow to the ground it is 
only necessary to bring down the arm e till a block, f, which is 
bolted to its side, rests upon a stop, g, of a lever O, which is secured 
in the required position by a notched quadrant, N.” 

This quotation appears to be in the singular number all through, 
and relates to a plow instead of plows, and is the only part of the 
description that I have noticed that specifically speaks of a plow or 
plow frame. Yet it is noticable that most of the specification treats 
the matter in the singular number. Pe 

C. Q. 16. What do you understand the term “long beam,” of the 
part Just quoted, to refer to? 

_A. “ Long beam” probably referred to the beam carrying the 
rear plow. 

C.Q. 17. What devices are shown and described for assisting in 

raising the long beam ? 
105 A. The chain J, wheel K, and lever L are the main de- 
vices for that purpose. 

C. Q. 18. If you were going to leave out one beam, which would 
you omit, the long or the short one ? 

A. If I was going to leave out one beam, and to make a plow with 
one share, | think it would be most natural to leave out the long 
one, although I see no reason why either could not be used for a 
single or sulky plow, and work practically, either better or worse. 

C.Q. 19. I find in the specification, near the bottom of the first 
column, these words: | 

“This machine consists of a frame, A, made of two parallel beams 
or bars, a a, braced together near the front and back pieces, 5 b. 
From each of these beams or bars depends a plow, B.”— Do vou find 
any such construction in the defendant’s plow as the one described 
in this quotation from the patent? 

A. Yes; [ find substantially the same construction adapted for a 
single plow that the one described is for a double plow, and under- 
stand the inventor in this part of his description to show one way of 
carrying out his invention, as is required in practice in describing 
an Invention for a patent. 

C. Q. 20. Does the patentee show or describe any other way than 
the one stated in the quotation ? 

A. I am not aware that he does, but, on the theory that the greater 
includes the less, when he shows how to put in two, beams he must 
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presumably indicate sufficiently clear how one may be applied in- 
stead of two. 

C. Q. 21. Will you point out by apt words, su that the court can 
understand vou, where vou find in the defendant’s machine two par- 
allel bars each performing the office of a plow beam and both con- 

nected together by cross-bars so as to form a frame? 
106 A. I do not find such construction in defendants’ plow, forthe 
reason that it is adapted for only asingle share or plow. How- 
ever, it hasthe breadth and support «’hereattached to theswinging axle 
necessary to keep it in proper line in operation as fully as the frame 
structure in complainant’s patent. 

C. Q. 22. How are the plow beams attached to the axle in the com- 
plainant’s patented machine ? | 

A. By a metallic circular bar passing loosely through eyes at- 
tached to the swinging axle and other eyes attached to the front 
ends of the plow beams in such manner as to make a free hinge 
joint vertically to said beams. 

C. Q. 23. Do vou find any such attachment in the defendants’ 
plow? 

A. Yes; substantially just such an attachment in principle and 
operation, consisting of sockets upon the plow beam adapted loosely 
to the round portion of the swing axle so as {0 make a hinge to the 
plow up and down. The details mechanically differ, but, as before 
stated, they are substantially alike in principle and operation. 

Adjourned to Friday, April Ist, 1881, at ten o’clock a. m., at same 
place. 

Met pursuant to adjournment at same place, at ten o’clock a. m., 
Friday, April Ist, 1881. Present: Same as before. 


Cross-examination of Mr. Powers continued: 


C. Q. 24. At what point on or part of the beam is the attachment 
made in the complainant’s plow and in the defendants’ plow ? 

A. Somewhere near the centre of the beam in both cases. 

C. Q. 25. Witness will please understand that whenever I 
107 suse the term complainant’s plow I refer to the patented 
Davenport plow, and not to the unpatented Newton plow. 

With that understanding, please answer the last question. 

A. In that case I find the beams attached to the axle of the Daven- 
plow at their forward ends, and in the defendants’ plow at or near 
the middle of the beam. 

C. Q. 26. When the plow beam is attached to the hinge board or 
swing axle at its front end, and the axle is swung, does the swing- 
ing of the axle do anything more than to run the plows out of the 
ground and leave the plows dragging on the ground behind ? 

A. Yes; it not only lifts them out of the ground, but lifts them 
up out of the way of the ground. 

C. Q. 27. How ? | 

A. By virtue of adaptations that enable the lifting of the plows in 
that wav. 

C. Q. 28. Please explain how it is possible in the Davenport plow, 
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as shown and described, to lift the plows clear of the ground with- 
out the lever L and chain J of the patent. 

A. I don’t suppose it would be possible without the lever L and 
chain J, or some other equivalent device, to balance the plows; nor 
do I suppose defendants’ plow can be lifted without some correspond- 
ing device to keep it in a horizontal position ; nevertheless, it is ob- 
vious that both plows are lifted by the swinging axle. Devices for 
keeping them poised in proper horizontal line are equally necessary 
in both cases. 

C. Q. 29. Then your understanding as an expert is that the simple 
balancing of a plow beam across the axle is equivalent as a device to 
the lever L and chain J of the Davenport patent, is it? 

A. No; it is not; but that the lifting it as in defendants’ plow 

and the controlling it in a horizontal position is produc- 
108 = ing substantially the same result, so far as the questions In 

: controversy under the complainant’s patent are concerned. 

C. Q. 30. What are the questions in controversy under the com- 
plainant’s patent ? : 

A. As [ understand them, they relate to combinations in a wheel 
plow of certain devices by and through which to lift the plow by 

the draft of the team, and without any reference, to just how the 
_ plows are connected to the lifting device or just how they are  bal- 
anced, except that they are presumed to be done as shown in com- 
plainant’s patent, or in some manner substantially the same. Of 
course the lifting is the main point to be accomplished. 

C. Q. 31. If one will work and the other will not, is it not im- 
portant to pay some attention to devices ? 

A. Of course the devices must be practical and operative to be of 
“any account, but under the first claim of complainant’s patent it 
does not strike me that it is limited to any precise subordinate 
devices. 

C. Q. 32. If it should turn out, as a matter of fact, that 1t is abso- 
lutely impossible to lift the plow from the ground or to raise the 
plow by the combination recited in the first claim, as is stated in 
said claim to be the purpose of the combination, then would it not 
be important to consider what other devices are essential in the Da- 
venport organization to accomplish the stated purpose ? 

A. I fail to see how any such impossibility could be found under 
the language of that claim, as it is expressly set forth in the claim that 
the parts are adapted to do it and the language of the claim is such 
as would warrant the use of the particular devices pointed out or 
any other equivalent device adapted for the purpose. It is obvious 

that if the power is in the team and wheel to raise the plow 
109 by the swinging axle, though the plow is attached at its end, 
that means would readily suggest themselves such. as are 
pointed out in the specification of the patent, or some similar means, 
to cause the rear end of the plow beam to go up with the front end. 

C. Q. 33. Do you wish the court to understand that vou have ex- 
perted this case upon the theory that the gang plow shown and de- 
scribed has nothing to do with the claims? If not, explain why 
you made such an answer as your last one? 
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A. I wish the court to understand that I have experted the case 
with the understanding that the claims are the basis of the pending 
case, and I have made my answers with a full understanding of that 
fact; not only the last answer, but all my answers. 

C. Q. 34. Will vou now state whether the gang plow shown and 
described in the patent has anything to do with the claims, in your 
opinion ? | 

A. Iam not aware that it has, but I understand it is in accord- 
ance with the claims, substantially, in all respects. 

C. Q. 35. Then why do you say that a -machine which has its 
plow lifted by balancing the beam across the axle and is lifted with 
a clutch movement bodily by such balancing is the same thing as 
a plow that first lifts the front end of the beam by the clutch and is 
afterwards lifted from. the ground by separate and independent 
devices ? 

A. For the reason that both are lifted, which is the essence of the 
patent, and not just how they are balanced nor what the details are. 
I understand that in both cases they are lifted by the draft of the 
team and not by any other outside or additional force. Both are 
lifted by a swinging axle with which the plows are connected and 
by the draft of the team through the instrumentality of a clutching 
device connected to the axle and applied to the wheel. That is why 

I sav they are the same, substantially, in all material respects. 
110 C. Q. 36. Do you understand that Davenport was the first 

to lift a single or a gang of plows from the ground by the 
power of the team” 

A. [do not understand that he was the first to do it in any way, 
but so far as I am at present informed [Tam of the opinion that he 
was the first to do it in his way, to wit, by a swinging axle and a 
clutch device attached to it so as to be brought into contact with the 
wheel, thus enabling the raising of the plows by the rotation of the 
Wheel. Tam aware that swinging axles are old and that clutehing 
devices are old and various, and that the applying of friction to wheels 
is old; but, as at present advised, [am not aware that any one, be- 
fore Mr. Davenport, connected a plow beam to a swinging axle, and 
a clutching device to said axle, adapted to engage one of the ground 
wheels of a wheel plow, in such a manner as to render it  practica- 


ble to raise the plow by the draft of the team. 


C. Q. 37. What is a cluteh ? , 

A. In mechanical parlance it is a device adapted to engage or 
connect loose or free parts, so as to make them) substantially rigid 
and to release the same at will. In short, an engaging and disen- 
paging device. 3 

C. Q. 38. In your opinion, would the eommon sliding clutch hav- 
ing notches or studs upon its end or working face to engage with 
corresponding notches or studs upon a similar face on the rotary 
part be a clutch within the meaning of the term “clutch” or 
“eluteh mechanism ” as used in the complainant’s patent ? 

A. TI see no reason why it would not, especially as enumerated in 
the second claim. As I understand it, every clutch is a clutch ; but 
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every one 1s not a friction-clutch, one being general and the other 
special. 

C. Q. 39. Do the specification and janie describe or show any 
different form of clutch for the second claim than that deseribed 

and shown for the first and third ? 
111 A. The specifications and drawings show only one style of 
clutch, but I do not understand that they are limited to that 
specific clutch. To comply with the requirements of the oftice thev 
had to show one way of operating their device, and would be enti- 
tled to all then known equivalent wavs of doing it, [ suppose. 

Cc. Q. 40. Then why would not the notched eluteh be an equi vat- 
lent for the clutches named in the first and third claims, as well as 
for the second claim ? 

A. They might be held to have limited themselves in those two 
—o to a special clutch. 

C. Q. 41. Does it not require a little draft on the imagination to 
make a clutch out of a wagon brake? 

A. It might or might not, as It sometimes performs the functions 
of a clutch, though usually ‘called a brake as applied to wagons. In 
the case of a wagon it will be noticed that the application is to re- 
sist the wheel or to arrest rotary motion, which is a «different use 
from that of clutches ordinarily. Davenport applied it as a clutch, 
it will be noticed, to communicate motion, and not as a brake to 
arrest motion. 

C. Q. 42. Is not the Davenport clutch called a brake and described 
as such in the body of the specification? Your attention is par- 
ticularly called to the top of the second column of page 2 of the 
specifications. 

A. It appears to be so called in that one instance, and may be in 
others; but it is also called in other places a clutching device, and 
is one of those verbal contradictions that is often found in specitica- 
tions which in no way changes the real character of the device asa 
matter of fact. 

(. Q. 43. You have already stated that it would not change 

112 =the character of the Davenport axle to cut out the under 

portion, so as to leave it in double crank form; would it 

change its character or operation to cut out the upper portion, so as 
to leave a straight axle with two projecting arms ? 

A. I suppose a straight axle might have extensions adapted to it 
to operate substantially the same as an axle with an extended side, 
and to that extent would perhaps be substantially the same thing 
asa side extension or double erank arrangement. However, this 
would depend apon how it was done, and what it was when done, 
and what could be done with it. 

C. Q. 44. The question referred solely to the Davenport axie ; 
please answer it in respect to that axle, and say whether or not it 
would change the character of that axle to cut out the wood at the 
top between the coupling irons, so as to reduce it to a straight axle 
with arms? 

A. I do not see as any difference would be caused by cutting out 
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the wood between the arms to an extent not impairing the strength 
of the axle. 

C. Q. 45. Can you operate a brake clutch, by applying it to the 
hub of a wheel, practically in lifting the plow? By a brake clutch 
I mean a clutch like that shown and described in complainant’s 
patent. 

A. I see no reason why it could not be done; provided the hub 
was somewhat enlarged, with a proper periphery and a sufficient 
lever purchase applied to lock the parts together. 

C. Q. +6. Would a brake entirely surrounding the wheel and ap- 
plied to the periphery or tie be operative ? 

A. I think not, for the purpose of communicating power. 

CU. Q. 47. As the Davenport wheel is constructed, would it operate 
the defendants’ clutch ? : 

A. I think not, without sheht modification. 
113 ©. Q. 48. As the defendants’ machine is constructed, could 
you apply the Davenport clutch to it without material modi- 
fications ? 

A. I see no reason why it could not be applied by merely me- 
chanical modifications. 

C. Q. 49. Do you understand that in the defendants’ machine the 
clutch is apphed direct to any part of the wheel? 

A. Yes, certainly ; to a part of the wheel. 

C. @. 50. To what part? 

A. To an enlarged periphery upon the hub of the wheel, or a sub- 
hub introduced and connected with the hub so as to move with it 
the same as if it were solid and a part of the hub. 

C. Q. 51. Why do vou call the enlarged periphery a sub-hub, 
when the entire wheel, with its hub, can be removed without re- 
moving that? 

A. Because it isin connection with the hub. [It is not necessarily 
called a sub-hub; it might be called anything else. But it is im- 
mediately in connection with the hub, and operates continuously 
and in conjunction with the wheel in all respects the same as if it 
were a part of the wheel and cast solid thereto. 

C.Q. 52. How much, or about how much, would a Davenport 
plow made of wood and iron, as shown in the patent, weigh? 

A. I have no means of knowing, with any degree of definiteness, 
how much it would weigh. 

('. Q. o3. Supposing it to weigh 400 pounds without the driver; 
how much of that weight would come upon the furrow or clutch 
wheel when the plows were down ? 

A. One-half of the superincumbent weight of the whole structure 
less any support or lightening which might be caused by the bear- 

ing of the plows upon the ground. 
114 C.Q. 54. Do you mean by that that 200 pounds’ weight 
would come upon the furrow wheel when the plows were 
down ? | 

A. Maybe 200 pounds as near as anything, if the position of the 
plows did not affect the weight. | 
C. Q. dd. So you think that in a plow weighing 400 pounds as an 
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entirety with the plows, which are the heaviest part, supporting their 
own weight and connected with the axle by a free joint, there would 
be 200 pounds’ weight on one of the wheels, do you ? 

A. I have not expressed any such opinion whatever, as I am 
aware; but, instead thereof, that there would be 200 pounds upon 
one of the wheels if the machine was supposed to weigh 400 pounds 
and entirely supported by the wheels clear of the ground; or, in 
other words, was not modified by the parts in contact with the 
ground. 

C. Q. 56. Do not all the questions relating to this inquiry state the 
plows to be down; and when they down, how can you get their 
weight onto the wheels? 

A. [ understood the questions to refer to the condition that the 
plows were down, and answered, in substance, that, under those cir- 
cumstances, I could not tell how much weight would be upon the 
wheel. It is obvious, however, that, as the plows are hitched, some 
portion of their weight must be upon the axle; and further, that a 
certain amount of draft upon the front end of the beam must be 
exerted downward upon the axle when the plow is at work upon the 
ground, and more in hard ground than in soft, and more when 
plowing deep than shallow; all of which modifying circumstances 
render it entirely difficult to determine, with any degree of accuracy, 
what amount of weight may be upon the wheel at any given time. 

(. Q. 57. Have I asked you to make any draft computations or to 
suppose the machine In any other condition than sitting on the floor 

or on four pairs of scales? 
115 A. If I recolleet right, the condition was that the plows 

were upon the ground and not upon a floor or on seales; and 
I naturally concluded reference was had to the plow in action, as I 
could see no bearing in the question, except to show the impractica- 
bility of raising the plow by the draft of the wheel through alack of 
traction force upon the ground for lack of weight. If I have misap- 
prehended the question or the conditions T shall be glad to ake 
any proper corrections when shown what may be required in that 
respect. 

C. Q. 58. Will you now state how much weight would come upon 
the furrow wheel, supposing the plow to weigh 400 pounds and to 
be standing on the floor with the plows down ? 

A. It would be utterly impossible for me to make any statement 
of amount, except as a pure conjecture. [ can-guess, however, that 
one-third of it, more or less, would come upon the furrow wheel. 

C. Q. 59. When the Davenport machine is sitting on the floor with 
the plows down, with the free hinge connection that there is in that 
machine between the plow beam and axle, how can you get any 
more weight on the wheels than the weight of the axle itself, the 
foot board, and the tongue ? 

A. By adding the weight of that portion of the plow beams which 
the axle :upports, all of the brake devices, whiffletrees, etc., whatever 
is attached to or bearing upon the axle directly or indirectly. 

C. Q. 60. So you think those parts would weigh 267 pounds out of 
400 for the whole plow, do you? 

9—317 
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A. I do believe they would. They might, however, weigh some- 
what more or somewhat less. 

C. Q. 61. When a clutch is applied to the rim or tire of a wheel, 
can the clutch be made to lift more than the weight upon the 

wheel ? 
116 A. I should suppose not, as a general proposition. How- 

ever, it is obvious that the wider the tread is upon the wheel 
the greater would be its traction, with the same weight even ; or if 
the wheel has lugs upon its face or other roughnesses that cause it 
to attach more firmly to the ground, then it oecurs to me that it 
might lift more than its weight, and more especially if the clutch 
is mounting onto the wheel above its axis during the process of 
lifting. | 

C. Q. 62. How is it obvious that spreading a given amount of 
weight over a greater surface Increases traction ? 

A. For the fact that traction fails where the surfaces can slip upon 
each other; and where the contacting parts are broadened, within 
certain limits, it strikes me that the clinging function would be in- 
creased thereby, supposing the earth traveled upon to have ordinary 
solidity. It is quite obvious that a broad sled-runner draws harder 
upon the ground, usually, than a narrow one; which seems to illus- 
trate my position as to the tread of a wheel with a wider or narrower 
face. 

C. Q. 65. Is not the law of traction this: that if you have 50 
pounds weight on a wheel having an inch tire that you have 50 
pounds bearing to the inch in width, and that if you broaden the 
tire to five Inches vou then have a bearing of ten pounds to the 
Inch, and tnat the traction is identical in both cases ? 

A. The proportion of weight upon the inch may be as stated 
when carried to the difference of five to one, and correct in theory ; 
but, in practice, a certain width, dependent upon the nature of the 
soil to be traveled upon, would be likely to perform the most satis- 

factory—inore satisfactory than a narrower or greater width. 
117 C. Q. 64. How, or through what parts, is the power of the 

team applied in the Davenport machine for moving the plows 
through the soil? | 

A. Through the axletree and the wheels, I suppose. 

C. Q. 65. How through the axletree? Would not the Davenport 
plow be an operative machine for turning the soil if you remove 
the wheels and axle? | 

A. Through the axle, because the plow is attached to the axle. 
The Davemport plow might be operated without the wheels and 
axle to some extent and by some adaptation, but it would not then 
be a wheel-plow nor properly represent the invention of Davenport. 

C. Q. Go}. Is it not a fact that, in the Davenport machine, like 
many others of this class, that the plow beams push the axle along 
without in any way affecting the draft of the plow other than the 
extra power required to push the wheel and axles along ? 

A. It may be the fact that the plow beams and axles travel to- 
gether, as they are connected to each other, and that the power is 
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mainly communicated through the tongue or the traces attached to 
the eveners. 

C. Q. 66. Isn’t the power in the Davenport machine, when at work, 
transmitted from the team through what is called the foot board to 
the front end of the beams, and through the beams to the plows, 
without being transmitted through the axle, or, in other words, in- 
dependent of the axle? | | 

A. I think the power is transmitted mainly as stated in the ques- 
tion; but, as the axle is interposed between the foot-board attach- 
ments and the plow attachments, [ think the power may be said to 
be transmitted through the axle from the team to the plows, but not 
by the axle. 

C. Q. 77. As shown in the patent, are not the axle, the foot board, 

and the front ends of the plow beams all pivoted on the same 
118 rod; and, if this is so, how can you transmit power from the 
team to the plows through the axle? 

A. The parts are pivoted upon the same rod, as stated, and by 
transinitting power through the axle I wish to be understood that 
the power passes the axle in going from the team to the plows 
merely. ! : 

C. Q. 68. How? : 

A. The same as a current of electricity would pass from one point 
to another through or by an interposed body. 

C. Q. 69. Do you mean by that to have it understood that the 
axle is one of the instrumentalities through which the power applied 
yusses, and that if you remove the axle the connection would be 
Scohen the same as the removing of the wire from the telegraph 
poles would break an electric connection ” 

A. No, I do not wish to be so understood. 

C. Q. 70. How do you wish to be understood when you say that, 
in transmitting power from the team to the plows proper, the power 
passes through the axle ? 

A. I wish to be understood that the power passes from the team 
to the plows, and passes the axle in its course, and, in a_ technical 
way of speaking, passes through it, because it passes the plane of or 
across the locality of it. 

C. Q. 71. When there is a free joint between the foot board and 
the front end of the plow beam, and a free Joint between the rear- 
ward projecting axle and the front end of the plow beains, so that 
there Is a free movement in rear of the axis of the wheels, how are 
you going to put-any additional weight onto the wheels by the draft 
or by the plow beams? Explain fully how vou can do it, if you say 
It can be done. 

A. The swinging axle in the plow, when horizontal, be- 

119 comes fixed, and ceases to be a free joint downward from that 

point, and consequently supports the front ends of the plow 
beams attached to it and their weight, whatever it may be. 

C. Q. 72. What fixes the joint and prevents it from being free ? 

A. Its downward course is arrested by the brake lever being 
brought in contact with the roller upon the lever O, thus preventing 
its going any further in a downward course. 
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C. Q. 73. As the roller g of the lever O, which acts as a stop for 
the bar e, extending rearward from the foot board, is considerably 
behind the point of the plow on the beam to which the lever O is 
pivoted, would not the extra weight by any down draft of the beam 
be thrown upon the plow itself, and not upon the wheel, which may 
play up and down, notwithstanding this connection ? 

A. The roller g does not appear to me to be materially behind the 
supporting part of the plow, but rather forward of it, and conse- 
quently I do not think it would be calculated to throw the weight 
upon the plow wholly, or to materially lighten the weight of the 
beam upon the axle. : 

C. Q. 74. In making that answer did you look at figure 2 of the 
patent? And, if you did, please explain how a plow is supported if 
the wheel g is in front of the support of the forward plow. 

A. I was entirely familiar with figure 2 of the drawings, which 
shows wheel g in the same position as does the model, and did not 
state that the wheel g was forward of the plow, but rather forward 
than backward of it, and consequently supports the plow naturally 
in part upon the axle, as hitherto stated. 

C. Q. 75. If you draw a vertical line through the center of 

120s the wheel g, is it not further from that line to the tip of the 

plow point than it is to the heel of the landside, which 1s its 

most extended rearward support? Will you please take your meas- 
urements from the drawing, and not from the model? 

A. By drawing such a line as requested, and with wheel g in its 
most extreme backward position, I find the vertical iine to show Just 
a fraction more of the point forward of the line than of the land- 
side rearward. But if the wheel g was in its central position I think 
the line would be nearer the point than the landside of the plow. 

C. Q. 76. If, from any cause, there was a tendency to depress the 
front end of the beam below its natural standing position, would 
not a weight applied to the beam anywhere back of the extreme 
front point of the plow tend to throw up the front end of the 
beam ? . 

A. I think not. But a weight applied so far back upon the beam 
as to be in the rear of the central support of the plow, thus making 
the plow a pivotal support, would be caleulated to throw up the 
front end of the beam; but not otherwise. 

C. Q. 77. Do you find the lever O and the wheel g in the defend- 
ants’ machine? 

A. Ido not find them in defendants’ machine; nor regard them 
as essential in complainant’s machine, so far as the patented devices 
and combinations are concerned. 

C.Q. 78. In the complainants’ machine as shown in the patent, 
is not the driver’s seat supported solely upon the plow beams ? 

A. I think it so appears. . 

C. Q. 79. In the defendants’ machine, is not the driver’s seat sup- 
ported solely upon the axle? 

; a - is supported upon a bew above and connected with the axle, 
think. 
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C. Q. 80. Is not the part which you call bow the axle of the de- 
fendants’ machine ? 
121 A. It appears to be the axle of the defendants’ machine 
upon one side of it—the side opposite the clutch device—but 
not the swinging axle, which is below and adapted to be actuated 
by the clutch device and the axle proper of the machine, as I un- 
derstand it. ; : 

C. Q. 81. Do vou find in the Davenport machine, as shown and 
described in the patent, such an axle as you find in the defendants’ 
machine? : 

A. Yes; so far as its being a swinging axle Is concerned, but not 
the same in all its details. 

C. Q. 82. When the Davenport plow is constructed in accordance 
with the patent, or like the Complainant’s Exhibit “ Model Daven- 
port Plow,” do you find a single piece or part, with the exception of 
the tongue, that could be used interchangeably in the defendants’ 
machine ? 

A. Yes. 

C. Q. 83. State which ones. 

A. The wheels could be used upon the defendants’ machine, 
either of them, upon the non-clutching side of the machine, for 
aught that I can see; and, also, the lever with which the friction is 
applied, by slight mechanical adaptation. : 

C. Q. 84. Does not the Davenport patent have a special provision, 
entirely outside of a clutching device, for raising and lowering one 
plow? 

A. Yes; I so understand it. 


Redirect examination by J. M. THacuer, Esq. : 


R. D. Q. 85. Do you understand a sulky plow to inean a machine 
‘arryving only one plow ? If not,. please explain vour understand- 
ing ? : 

A. I do not so understand the term sulky plow as being limited 
to one plow, or to any particular number of plows, but to be a two- 
wheeled vehicle adapted to carey one Operator and one or more 

plows. 
122 R. D. Q. 86. Please give your reasons for this explanation. 
A. I understand that to be the definition of the authorities 
upon the subject. My recollection is that Webster defines a sulky 
to be a two-wheeled carriage adapted to one rider; and Knight, and 
I think Appleton, gives the same definition as that given above. I 
find the following definition in Knight’s Mechanical Dictionary : 

“Sulky cultivator—One having a seat for the rider, who manages 
the plows, moving them to the right or left as the plants in the rows 
may require. 

“Sulky harrow.—One having a wheel carriage and seat for the 
rider. The fore part of the harrow rests upon an adjustable caster, 
and is connected to the front end of a flexible bar attached to the 
sulky hounds. The draft hook is at this pout. 

“Sulky plow.—One having a seat for the plower. In the example 
a portion of the seat is just apparent beyond the pulley G, on which 
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the plow-supporting chain winds. The Bayeux tapestry, which rep- 
resents the invasion of England by William I, and the death of 
Harold at Hastings, shows a plow having a pair of wheels on which 
a man rides and drives a horse.” 

This quotation appears to establish substantially what a sulky 
plow is. 

Adjourned till Saturday, April 2, 1881,at 10 o’clock a. m., by con- 
sent of counsel. 


Met, pursuant to adjournment, on Saturday, April 2, 1881, at 10 
o’clock a. m., at same place. 
Present: Same as before. 


Examination of Mr. Powers resumed : 


R. D. Q. 87. Suppose you remove the plow from the longer beam 

in the Davenport patent; how would the machine then operate, and 
would it still be practically operative ? 

123 A. For any reason that I can see it would operate just as 
well, except that it would cut one furrow instead of two. To 

all appearance it would be just as practical in all respects with one 

share or plow as with two or three, more or less. ‘ 

R. D. Q. 88. The device for engaging the axle and the wheel in 
defendants’ plow by friction—please state whether or not, within 
your knowledge, it is an old and well-known device for applying 
friction for simple purposes. 

A. It is an old and well-known device, and, to the best of my 
knowledge, has been used for a long time in this country, more fre- 
quently in the machines known as elevators and coa! lifts. 

R. D. Q. 89. How far back does vour knowledge of this friction- 
band device extend ? 

A. More than twenty vears. 

R. D. Q. 90. Please state whether this device is called a cluteh or 
a brake generally. 

A. I believe it is called by both or either name, the terms being 
held to be substantially synonymous. Its function is to clutch, and 
its effect is to brake. 

R. D. Q. 91. In defendants’ plow, when the friction clutch is ap- 
plied to engage the wheel and axle, does the swinging up of the axle 
of itself lift the plow bodily out of the ground, or does it draw it out 
as the machine is drawn along ? 

A. It commences to lift and raises the point, which runs the plow 
out of the ground as it goes forward, and continues to be lifted, but 
does not lift it directly up in the same vertical plane, for the reason 
that the plow is advancing as it lifts and only lifts when it advances. 

R. D. Q. 92. Is not this precisely the same operation as in the 
Davenport patented plow ? | 

A. T can see no difference between the two operations in these re- 

spects. 
124 R. D. Q. 95. In defendants’ machine is the plow balanced 
on the swing axle; if not, on which side of this axle is the 
greater weight? 
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A. The plow is measurably balaneed upon the axle, but not ab- 
solutely balanced, and the greater weight is in the rear. 

R. D. Q. 94. Don’t you think an axle constructed like that shown 
in the Davenport patent and model can be put right into defend- 
ants’ plow without any substantial change ? | 

A. I seeno reason why a mechanic skilled in the art of plow- 
making could not adapt the axles of the complainant’s machine to 
the defendants’ machine without any changes but those of a me- 
chanical character, save and except the adjustable axle arm upcn the 
left-hand side‘of the machine ; and even this a mechanic could readily 
adapt to complainant’s axle if he na: defendants’ machine. to look 
at as a suggestion upon this point. 


Recross-examination by LL. Bonxp, Esq. : 


R. ©. Q. 95. When and where have you seen a friction device like 
that found in the defendants’ machine applied to a traveling wheel 
or wheels running upon the ground, twenty vears ago, or prior to 
the date of the original Davenport patent? 


A. [It does not now occur to me that I have seen a friction like: * 


the one referred to applied to a wheel traveling upon the ground 
prior to the date of complainant’s patent, but [ fail to see what dif- 
ference it would make as between a wheel traveling upon the ground 
or upon its axis, provided, of course, that the friction was applied 
elsewhere except upon the portion of the wheel that came in con- 
tact with the ground. 

R. C. Q. 96. You think, do you, that a friction band would be the 

same thing, and operate as well when applied to the periph- 
125 ery of a wheel revolving freely upon a shaft or spindle as to 
a wheel rolling on the ground and carrying its) spindle 

along ? 

A. I see no reason why it would not operate the same as to ar- 
resting motion or communicating power, If properly adapted. 

R. C.Q. 97. Do you think it requires a greater exercise of the 
inventive faculty to adapt a common wagon brake to arrest the mo- 
tion of a traveling wheel [than it would to adapt a friction band 
entirely encircling the wheel to the arresting of its motion ? 

A. I fail to see how a friction band could be adapted to the 
periphery of a traveling wheel, practically, and think it) would 
‘require more invention to apply it thus and make it work success- 

fully than to apply a brake or shoe device to the periphery of the 
wheel. Of course I mean the outside periphery. 

R.C. Q. 98. In the defendants’ machine ts not the double-tree or 
draft device applied directly to the front end of the plow beam ? 

A. I believe it is. 

R. C.Q. 99. Now, when you apply power near the plow proper to 
litt the plow, the draft being direct upon the front end of the beam, 
an vou apply sufficient power to lift the plow by the team without 
lifting the heel of the plow as fast as vou do the point ? 

A. I see no reason why vou cannot, with a proper adaptation of 
parts. 
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R. C. Q. 100. We were talking about the defendants’ plow; is that 
properly adapted to lift the point of the plow and allow it to drag 
along on its heel? | 

A. I should not think it was adapted to lift the point of the plow 
and allow it to drag along on its heel. 

R. C. Q.101. Would the operation of the defendants’ plow, hav- 
ing a stiff beam, remain the same in lifting if you should put a 
free joint. in the beam back of the point where the crank lift 1s ap- 

plied ? 
126 <A. Ido not think it would if left without anything to con- 
trol its motion. = 

R. C. Q. 102. Would not the plow, in the free-jointed condition of 
the beam supposed in the last question, require some additional lift- 
ing devices to clear it from the ground ? 

A. It could be cleared from the ground by having some device to 
make the beam rigid in the supposed Joint. 

R. C. Q. 103. Would not that be an additional device when ap- 
plied to a previously free joint ” 

A. It might be of a subordinate character. 

R. C. Q. 104. Why do vou say “ it might be?” 

A. Because it is a supposed feature or condition, and therefore 
difficult to answer definitely. 


2d redirect examination by Mr. THACHER: 


2d R. D. Q. 105. In defendants’ machine, where the clutch or 
brake is applied as the machine is drawn forward, is not the effect 
at first to lift the plow at the point, so that it will run out of the 
ground, and does not this action continue until the plow-beam 
strikes a stop attached near the foot board in front of the axle ? 

A. Tso understand it; this being a natural consequence, because 
the plow is heaviest in the rear, and because the soil tends to hold 
the wedge of the plow in it with considerable resistance until it is 
released from it. 

2d k. D. Q. 106. If the stop near the foot board should be removed 
would the operation of the swinging axle through the wheel and 
clutch mechanisin lift the plow bodily from the ground so as to per- 
manently clear the ground ? 3 

A. Certainly not: for the reason that the plow, being consider- 
ably the heaviest in the rear and being attached to the beam by a. 
fee vertical joint, would, from its own gravity, rest upon the heel of 

the plow. : 
127 2d R. D. Q. 107. As the draft is attached to the front end of 
the plow beam, wouldn’t the heel of the plow bob along on 
the ground, now up awhile and then down ? : 

A. Asa mattter of course the draft affects it somewhat, but would 

not prevent the heels resting more or less upon the ground. 


2d recross-examination by Mr, Bonn: 


2d KR. C. Q. 108. Do you know it to be a fact that in the defend- 
ants’ machine the overweight of the plow behind is sufficient to 
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make it drag, as against the evener, whiffle trees, and power of the 
team applied to raise it ? | 

A. I do not know it as a fact, not having seen it demonstrated ; 
but, under the circumstances of its arrangement of parts and their 
operation in use, [ have no doubt. but what the plow would usually 
balance down behind, under the circumstances stated, without some- 
thing in the way of a stop, somewhere, to prevent it. 

2d R. C. Q. 109. Have you ever used, practically, a wheel-plow 
having a power-lift, or seen one in actual use in the field ? 

A. I never have used one personally, but have seen them on ex- 
hibition at fairs and in trials. 

2d R. C. Q. 110. When and where ? 

A. The first one I recollect to have seen was a steam-plow, and 
was at Freeport, in this State; as near as I can recollect, in the year 
of 1859. [also saw wheel-plows for horses on exhibition and used 
at a St. Louis fair in the year of 1866. I also saw them on the fair 
grounds of the State fair of [linois, at Ottawa, I think in, the year 
1872—it may have been 1873; I cannot tell without reference to 
memoranda. 

DAVID J. POWERS. - 


128 The next witness, FREDERICK S. DAvENportT, being called 
and duly sworn, testified as follows: 


Q. 1. What 1s your name, age, residence, and occupation ? 

A. Frederick 8S. Davenport; 55 years of age; residence, Jersey- 
ville, Lllinois; occupation, mechanical engineer. 

Q. 2. Are you the 8. F. Davenport to whom letters patent No. 
58612, dated Oct. 6, 1865, were granted ? 

A. Iam. 

(). 3. Please state, if, you. know, when, where, and by whom the 
model -marked “ Complainant’s Exhibit Model Davenport Plow” 
was made, and also what it represents. 

A. The model Davenport plow was made in Jerseyville, by me, 
in 1866. | 

The model represents a wheel plow designed for three, four, or 
more horses, and adapted to carry one, two, or three plows, and cor- 
rectly embodies all the distinctive features of my patent of 1866, 
and is: provided with clutch mechanism adapted to raise the plows 
out of the ground by the power of the team. The mode of apply- 
ing the power to raise the plows out of the ground consists in the 
application of a clutch or brake to the periphery of one of the car- 
rying wheels in such a manner as to arrest the rotary motion of the 
wheel upon its own axis and transfer that motion to the swinging of 
the axle and of the beams, so as to raise the latter, and with them 
the plows. 

Q. 4. How does this model compare with the model you sent to 
the Patent Office with your application for the patent No. 58612? 

A. It is precisely the same in every respect down to its most 
minute details. It was made at the same time. 
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: Q. 5. Did you ever manufacture, or have manufactured 
129 for you, any plows constructed like this exhibit model now 
before you? If so, when, and about how many? 

A. I never manufactured them myself, nor had them manufact- 
ured for me; but I superintended the manufacture of about 200 of 
them, it might have been more or Jess—and these were made in the 
years 1866 and 1867, at Jerseyville, Ilinois. 

Q. 6. Did these plows, to vour knowledge, go into use? 

A. Yes. 

(). 7. Did you ever see any of them work ? 

A. Yes. | 

(). 8. Will you please state whether they worked successfully as a 
practical plow ? aa 

A. They worked perfectly successfully ; and in no case, to the 
best of my knowledge, failed to give entire satisfaction. 

Q. 9. Will you please explain how the lifting mechanism for 
raising the plows by the draft operated as a practical device. 

A. The clutch mechanism is brought into use by means of the 
small lever, or sub lever as it is called, at the upper end of the long 
arm secured to the swing axle in such manner that the power em- 
ployed to turn the axle actuates the clutch mechanism, said power 
thus having the double effect of turning the axle and bringing Into 
use the clutch mechanism. The efficiency of this device proved, 
upon actual trial, to be such that with the finger alone the driver 
could lift the plow out of the ground ; and, further, the plow has 
frequently been worked by a boy only fourteen years of age. 


Cross-examination by Mr. Bonn: 


C. Q. 10. Was the model exhibit made before you had made any 
full-sized plow ? 
A. No. 
130 C. Q. 11. How long before you made the model did you 
superintend the making of the working machines or the first 
one of them ? 

A. Well, about three or four weeks; I couldn’t say to a week. 
The model was made as soon as I had satisfied myself that the ex- 
perimental plow was all I desired. 

C. Q. 12. How long was the exhibited model made before you sent 
your application for a patent to the Patent Office ? 

A. About three or four days. 

C. Q. 13. The machine shown in your 1866 patent, in its general 
construction, is similar to the one shown in your 1865 patent, is it 
not? 

A. I have none in 1865. 

C. Q. 14. Your earlier one, 1864 or 1865 ? 

A. Well, in some respects it is. My patent of 1864 shows no 
clutch mechanism, and only resembles that of 1866 in having a 
swing axle; which, however, differs somewhat in the axles not being 
reversible. 

C. Q. 15. By the term “axles” you mean the wheel spindles bolted 
ou at the ends of the hinged board, do you not? 


See 
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A. I mean the metallic extremities of the swing axle upon which 
the wheels are journaled. 7 

C. Q. 16. Were the 200 plows, more or less, the making of which 
you superintended, constructed in all particulars like the one shown 
in the patent drawings and the model exhibited to illustrate the 
patent ? 

A. They were; strictly so. 

C. Q. 17. Do vou know whether any others have been made in a 
strict accordance with the details of the patent since 1867 ? 

A. I think that some were made in 1868; but [am not positive | 

about that as to the date. 3 

131 C. Q. 18. Explain how in your patented machine the plows | 
are lifted clear from the ground. In your answer name all 
: of the parts which contribute to the producing of that result ? 
| A. The plows are raised clear from the ground by turning the | 
axle from the horizontal position to one more or less near a vertical | 
position. This operation brings into action a short arm attached to 
the swing axle which, by means of a chain passing over a sheave | 
attached to the rear extremity of an arm secured to the foot board, 
lifts the rear end of the plow after the front end of the beam has 
oy ed been sufficiently raised to cause the plaws to run out of the ground. 

C.Q. 19. That arm and chain, or some equivalent device, are , 
necessary to clear the plows from the ground, are they not, as the | 
patented plow is made ? | 

A. Yes. 
’ C. Q. 20. If they or their equivalent were omitted the effect of the | 
clutch device alone would be to lift the front end of the plow beams, 
run the plows out of the ground, and leave them dragging on their | 
heels, would it not ? 


A. Yes. 
C. Q. 21. Was vour original patent, No. 58612, reissued at your 
eq) Instance or request ? 


A. Well, it was subject to my advice in behalf of Mr. Newton. 

C. Q. 22. Why did vou advise the reissuing of the original patent? 

A. Because I considered the original patent as containing a mis- 
take; it did not, in my opinion, wholly cover my invention, and 
that was the only legal remedy I had. 

C. Q. 23. Did not the original patent have more claims and cover 
more points than the reissue ? 

A. Not in my opinion. 


| 132 C. Q. 24. Did not the original patent have eight claims ? 
A. Idon’t know; I could not say positively without I looked | 
f them over. (Examines patent.) Yes. 
C. Q. 25. The original fourth claim was as follows: “ Lifting the 


hind part of the machine by means of the lever or arm [, in connec- 
tion with the chain J, wheel K, and the lever L, these parts operat- 
ing together substantially as and for the purposes described.” Do 
vou think that claim was a mistake ? : 

A. No; I don’t. 

C. Q. 26. When did it first occur to you that your original patent 
was insufficient and contained any mistake ” 
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A. When I found that it was being infringed. | 

C. Q. 27. How long, or about how long, ago was that ? 

A. To the best of my recollection, about two years; I can’t be posi- 
tive as to time. : 


Redirect examination by Mr. THACHER : 


R. D. Q. 28. In the plow shown in your patent and the exhibit 
model, does the device for lifting the rear end of the beam so as to 
raise the plows above the ground come into play before the plows 
have run out of the ground by the action of the swing axle? _ 


A. No. 3 
FREDERICK S. DAVENPORT. 
Subscribed and sworn to before me this 2d day of April, A. D. 


1881. 
JNO. C. MacGREGOR, 
Notary Public. 


Adjourned till Monday, April 4th, 1881, at 11 o’clock a. m., at 
same place, by consent of counsel. 


133 pa CuicaGo, April 4, 1881—11 a. m. 


Met pursuant to adjournment. 

Parties present as before. 

The next witness, RopertT NewTon, being called and duly sworn, 
testified as follows: 

Q. 1. What is your name, age, residence, and occupation? 

A. Robert Newton; Jerseyville, Illinois; 45 years of ave; occu- 
pation, dealer and manufacturer of agricultural implements. 

Q. 2. You are the complainant in this case ? 

A. Yes, sir. 

Q. 3. Have you ever made any plows like that shown and de- 
scribed in the patent reissne No. 8986, and illustrated by the ex- 
hibit “Model Davenport Plow ;” if so, when did you begin to make 


. them ? 


A. I have made them, and commenced in 1866 making them. 

Q. 4. Were these plows identical with the construction shown in 
the patent? 

A. They were. 

Q. 5. How long did you continve to make the plows in this stvle, 
and about [how] many did you make? 

A. About three years; I couldn’t tell exactly, but about that time. 
I made between two and three hundred. | 

Q. 6. Did these plows go into use; and, if so, with what success ? 

A. Yes; a decided success, I thought. g 

Q. 7. Did the friction device for stopping the wheel and swinging 
up the axles to raise the plow beams prove successful for lifting the 
plows out of the ground ? 
| Yes. | 

Q. 8. Do you know whether any difficulty was experienced in the 
operation of this device by the slipping of the wheel? 


y 
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134 A. Sometimes when the ground was wet the driver would 
have to exert more power on the friction brake, and at such 
times only. | 
Q. 9. After 1868 or 1869 what was the style of the plow you 
manufactured ? 

_ A. Substantially the same, except the removing from the’rear of 
the plow the stop to the front part of the same by extending the 
beams in front far enough to attach the tongue to. [ mean the stop 
to raise the heel of the plow, the device marked in the patent chain 
J running over pulley K, on arm L. 

Q. 10. Is the Exhibit “Complainant’s Plow ” one of your manu- 
facture ? | 

A. Yes. | : 

Q. 11. Does it correctly represent this change in the stop device 
which you have mentioned ? 

A. With the exception of material used, it does. 

Q. 12. Please state how, in other respects, this full-sized machine, 
“Complainant’s Plow,” compares with the plow you began to make 
about 1869. Ro 


Objected to by defendants’ counsel as irrelevant and immaterial, 
and for the further reason stated in the objection to the introduction 
of said plow as an exhibit. 

A. It is the same, with the exception of iron axle in the place of 
wood. The adjustable furrow wheel I have added to it since; and 
that is all that I know. 7 

Q. 13. In these plows that you made in 1869 and subsequently 
is the beam hinged to the axle any nearer to the plows than it was 
in the old plows made precisely as shown in the Davenport patent ? 

No. 
Q. 14. Does the draft-lifting mechanism operate in these later plows 
precisely the same as in the old plows that you first made ? 
135 A. Yes. 
Q. 15. After vou became the owner of the Davenport patent 
did you make an agreement with the Furst & Bradley Manufactur- 
ing Company for their use of the Davenport patented invention. 

A. Yes. 

Q. 16. Please took at this paper and state what it 1s. 

A. It is an agreement made between meand the Furst & Bradley 
Manufacturing Company giving them the right to make, use, and sell 
sulky or gang plows containing the improvements as described in 
letters patent granted to F. 8. Davenport October 9th, 1866. 

Counsel for complainant here offers in evidence the paper shown 
witness, and requests the same be marked “ Complainant’s Exhibit 
Furst and Bradley Agreement.” 

Q.17. Did the Furst & Bradley Manufacturing Company com- 
mence the manufacture of plows under this agreement? And, if 
so, please describe the style or styles of the plows they made. 

Objected to by defendants’ counsel as irrelevant, immaterial, and 
incompetent. 
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A. They made both gang and sulky plows, with a wood axle, and 
a stop in front of the axle instead of the rear. 

Q. 1%. How did this stop compare in construction with the one on 
your plow; I mean the full-sized exhibit plow designated “ Com- 
plainant’s Plow?” 

Same objection. 


A. Precisely the same, except in material used. 
(). 19. State, if you know, by what name this Furst & Bradley 
plow was known. 7 
A. By the name of the Garden City plow. 
(). 20. Please look at these papers which I now hand you and 
state what they are. 
136 A. They are statements showing the amount of plows man- 
ufactured and sold by Furst & Bradley Manufacturing Com- 
pany, dated respectively Jan. 11th, 1875, Jan. 20th, 1876, Jan. 19th, 
1877, Jan. 25th, 1878, Jan. 6th, 1879, and Dee. 19th, 1879. 


Counsel for complainant offers in evidence the documents referred 
to, and requests that the same be marked “ Furst & Bradley State- 
ments” and numbered from 1 to 6 respectively. 


Q. 22. When did you first have knowledge of the machine like 
the full-sized plow designated “ Defendants’ Plow ?” 

A. The first knowledge I had of it was about the 20th to the 24th 
of March, 1878. 

Q. 22. At your next settlement after this with the Furst & Brad- 
ley Manufacturing Company did they refuse to pay royalty under 
vour agreement with them on the plows of this style like the Exhibit 
“ Defendants’ Plow ?” 

A. Yes. 

(J. 25. What course did vou take then with reference to the license 
and agreement ? 

A. I verbally notified them and also wrote them a letter. 

(). 24. Notified them of what ? 

A. That [T considered the contract broken, and forbid them mak- 
ing them for any part of the United States. [can’t give the exact 
words. 

QJ. 25. Please state, if you know, what was the construction of the 
plow or plows made by the Furst & Bradley Manufacturing Com- 
pany in L877 and on which they paid vou royalty that year. 


Objected to for the reasons, first, that whatever they were they 
are settled for, and, second, that the date inquired after is prior to 
the reissue of the patent. 


137 A. They made and paid me royalty on gang and sulky 

plows, one of which, namely, the three-horse or sulky plow, 
was made mostly ofiron, very similar to their plow on exhibit here, 
the one marked “ Defendants’ Piow.” The only marked difference 
was the friction clutch applied to the periphery of the wheel, the 
sate as plows before made and settled for. T am not positively sure 
that all the sulky or three-horse plows were made as described above, 
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but think they made some of each kind, wood and iron, and some 
—— all iron, as represented in “ Defendants’ Plow” or the 
‘urst & Bradley plow. J] am not positive that they made gang plows 
all iron, but they made gang plows as they did in previous years. 


Cross-examined by Mr. Bonp : 


C. Q. 26. How were the gangs attached to the axle? 

A. By hinges fastened to the beam and a rod or shaft passing 
through the same, coupling together with hinges on the swing axle- 
tree. . 

C. Q. 27. All of the plows which the company settled for had the 
brake lift applied to the tire of the wheel, did they not ? 

A. Yes. | 

(. Q. 28. When was it that vou verbally notified the company to 
quit? : . : 

A. At the last settlement that we had, [ think; I won’t be positive ; 
with the exception of. California and Oregon, I think. I told them 
that, until [I made any other arrangements, they could still sell ‘n 
those States ; this was verbally to Mr. J. H. Bradley, secretary. 

C. Q. 29. The last settlement is one of the papers introduced by 
vou, and dated Dec. 19, 1878, is it not? 

A. I couldn’t tell without referring to the dates; I don’t recol- 

lect. 
138 C. Q. 30. How did it happen that this last settlement in 
.1872 was made in December instead of January following 7 

A. It was our custom to settle from the latter part of December 
to the fore part of January, as I happened to come up to make 
settlements with them. 

C. Q. 31. You forfeited the contract or agreement, did you not, 
under that clause which provided for its forfeiture in case the com- 
pany engaged in the business of making and selling any other sulky 
or gang plows than the Davenport ? 

A. Verbally I did ; afterwards in a letter I wrote to them. 

C. Q. 32. You forfeited for the same reason in vour written notice 
that you did in your verbal one, did you not? 

A. The written notice that I wrote them was to revoke the verbal 
agreement to sell in California and Oregon. 

C. Q. 33. At what date, or about what date, did vou send or serve 
the written notice? 

A. I couldn’t tell the exact date. I don’t keep a copy of my letters 
generally, so couldn’t say. [t was early in 1579. 

C. Q. 34. About how long after the verbal notice was the written 
one sent? 

A. Probably within two or three months. 

C. Q. 35. Why did you change your plows for, the season of 1869 
and subsequent seasons from the form shown in the patent ? 

A. It was more simple; I found by use of the friction brake that 
I had sufficient power to warrant the change, and it made it cheaper 


to manufacture. : | 
C. Q. 36. In your answer to the 8th question you say in substance 


, Se ee ee ; say 
OE ae 0 EPI en i Ole EF Lae nea ee er a 


80 ROBERT NEWTON VS. 


that the wheel would sometimes slip when the ground was 
139 ~—_—-wet, in which case the driver would have to exert more power 

on the friction brake. How could he do that if the wheel 
already slipped ? : 

A. By applying this friction brake to the wheel the ground in 
sume places would be drier than others, and at that point it would 
raise out of the ground by the draft of the teain. However, the 
slipping occurred very seldom. 


C. Q. 37. Is not the plow so arranged in reference to the method 


of applving the brake from the rear end of the long arm e that the 
driver, by pulling on the lever P, could lift the front end of the plow 
beam without the brake ? 

A. I think he can. 

C.Q. 38. When the slipping did occur, at what point did it 
occur—by the slipping of the wheel on the ground, or by the slip- 
ping of the shoe on the wheel ? 

A. By the slipping of the wheel on the ground. 

C. Q. 39. Was it carrying the plow beams over the axle and hitch- 
ing direct to the front end of the plow beams that enabled you to 
dispense with what you have called the stop for raising the heel of 
the plow’? 

A. Not particularly for that reason only ; it was to simplify and 
cheapen the manufacture. 

C. Q. 40. Did not the carrying the beams over in front avoid the 
joint which existed in the Dave enport machine between the point of 
applying the power and the plow bottoms? 

A. I dispensed with that and carried the beam forward of the 
swing axle a sufficient distance to create that stop to elevate the heel 
of the plow after the plows were out of the ground, securing by that 
means a limber tongue when in the ground and stiff tongue when 
out of the ground. 

C. Q. 41. If you put a joint in vour plow beam at the point 
140 ~—of_ its connection with the axle then you would ha’ e to retain 
the Davenport stop or a similar one, would you not, to lift the 

plow above the ground ? 

A. I would have to have it,or something as a substitute of a sim1- 
lar nature. 

C. QQ, 42. You have used the terms “sulky plow” and “gang 
plow;” as those terms are commonly used, what kind of a plow i is 
understood to be meant by each one of them? 

A. A wheel-plow, where two, three, or four horses are used ; where 
one, two, or more plows are usel under the operation of a driver 
riding on the same. 

C. Q. 43. As you have used the two term; “gang plow” and 
“sulky plow,” have you used them as meaning the same kind of a 
plow? 

A. [ have, and am making them at this time by adding two plows 
to the one beam, which makes two plow bottoms to what is termed 
a sulky or three-horse plow; and as IT understand it more than one 
plow means a gang. 

C. Q. 44. In your answer to question 25 you say that the plows 
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made by Furst & Bradley Manufacturing Company in 1877 were 
“gang and sulky plows.” Why did you use both names, if they 
both mean the same plow? 

A. Because some of thein had two plow bottoms on the frame 
and some had one; and in our settlement we generally designated 
them as such. 3 

C. Q. 45. Which kind did you designate as sulky and which kind 
as gang plows? 

A. The three-horse plow is commonly called a sulky, as is also 
the gang or two plows, because they are both riding plows. 

C. Q. 46. Did you not draw the line between sulky and gang 
plows between those which carried one plow bottom and those that 

carried more than one, without any reference as to whether 
141. ~—s the plow had the two or three horse evener on it or was 
arranged for fourteen horses, as they sometimes use them ? 

A. I do. : 

C. Q. 47. Have you brought suit against any other parties than 
these defendants under the reissue patent No. $986? 

A. No. 

C. Q. 48. Did the Furst & Bradley Manufacturing Company call 
on vou to bring suit under the clause of the agreement relating to 
this matter against parties who were making power-lift sulky or 
gang plows operated by one of the wheels and a clutch connecting 
the wheel with a crank axle? 

A. Not that I recollect of. 

C. Q. 49. Did they not complain to you that Deere & Co., of Mo- 
line, and Brewster, Dodge & Co., of Peru, Illinois, were making 
wheel plows in which the power of the team was used by means of 
a swinging-axle wheel and connecting cluteh for lifting the plows 
out of the ground ? 

A: [ have no recollection of it. 

C. Q. 50. Have you not known that the two companies named in 
the last question uave been making such plows for at least five 
vears? 

A. I have not. 

C. Q. 51. If not for five years, for how long have you known it, if 
at all? 7 

A. The past year, 1880, I knew that Brewster, Dodge & Huse ex- 
hibited a plow with a clutch device—at the St. Louis fair iast fall, I 
believe. I cannot positively state that I ever saw a power lift on 
Deere & Co.’s plows. 

C. Q. 52. Was not your attention called by the Furst & Bradley 
Manufacturing Company at least two or three years ago to the fact 

that Deere & Co. were making power-lift plows? 
142 A. I do not recollect any such information. I will state, 
in connection with that, that they called my attention to the 
slow made by Deere & Co. as having a swing axle similar to mine, 
ut have no recollection of power lift being mentioned. 

C. Q. 53. Did the company at any time call your attention to the 
fact that Brewster, Dodge & Huse were making power-lift plows? 
If so, when did they first do it ? 

11—317 
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A. I have no recollection of their ever calling my attention to 
such a plow. 

C. Q. 54. Why did you reissue the 1866 Davenport patent, No. 
58612? 

A. Because I thought there was a mistake and a deficiency in the 
patent, and also I didn’t consider that other manufacturers respected 
the patent. 

C.Q. 55. In what respects did you consider the original patent to 
be deticient ? 

A. By simply applying the friction brake to the periphery of the 
wheel, and believed the specification of the original patent was en- 
titled to cover different methods of clutch mechanism or friction- 
clutch devices; also that IT might be better prepared to protect 
mvself from infringers. 

C. Q. 56. Was the limitation of the application of the friction 
clutch or brake to the periphery of the wheel a mistake as well asa 
deficiency of the original patent ? 

A. I don’t know. 


Redirect examination by Mr: THACHER : 

R. D. Q. 57. Has the application of the Davenport power lift) to 
plows proved a valuable Improvement ? 

A. Decidedly so. 

R. D. Q. 58. How have plows with this improvement stood in com- 
petition witn other riding plows? 

A. To the best of my knowledge, thev have excelled. 
145 R. D.Q.59. About how many have vou made and sold? 
A. | couldn’t state; from three to five thousand probably. 

R. D. Q. 60. Have you ever had any expression of opinion from 
the Furst & Bradley Manufacturing Company as to the value and 
importance of this power lift? If so, what ? 

A. Nothing more than what they publish as being the best plew 
in the world. 

R. D. Q. 61. Was the written notice to the Furst & Bradley Man- 
ufacturing Company sent before or after the last settlement—state- 
ment dated December 19, 1879, and numbered 6 in the exhibits ? 

A. I think it was sent afterwards. 

R. D. Q. 62. Did vou not forfeit the agreement with the defendant 
company also because they refused to pay you royalty on the plow 
with the friction-band attachment? 

A. Yes. 


Recross-cxamination by Mr. Bonn: 


hk. ©. Q. 63. Did not the company pay you for all machines that 
had the brake on them applied to the periphery of the wheel, and 
did vou not accept rovalty of them for all such machines made and 
sold up to the first of December, 1879 ? 

A. T accepted royalty as represented in the statement No. 6, dated 
December 19,1881. I can’t answer the first part of the question. 

R. C. Q. 64. Did you ever find fault with any of the statements 
rendered to you by the company under the agreement ? 
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A. No. 
144 R. C. Q. 65. What reason or reasons, if any, did the com- 
pany give vou for their course in putting another plow onto 
the market? | 

A. They wrote me the trade demanded an iron plow. 

R. C. Q. 66. Did either you or the company ever attempt to make 
an iron plow that could be operated by the Davenport brake ap- 
plied to the rim of the wheel? If so, with what success ? 

A. I made one and the company made one. [ understand that 
the iron plow made by the company with the Davenport patent 
worked successfully, and they do now advertise it In their catalogue. 
I never made but a few, say a dozen. I had no demand for them, 
and my facilities for making them were such that I could not make 
any money at it, but did sell wha [ had made, and they gave good 
satisfaction. 

R. C. Q. 67. You have spoken of the Davenport power lift. What 
kind of a lift is that? | 

A. Simply a friction brake applied to the wheel to arrest its mo- 
tion and to transmit that power to the axle where it is hinged to 
the beam so as to throw the swing axle it6 an upright position, 
thereby raising the point of the plow out of the ground by the draft 


of the team. 
ROBERT NEWTON. 


Subscribed and sworn to before me this 4th day of April, 1881. 
[NOTARIAL SEAL. ] JNO. C. MacGREGOR, 


Notary Public. 


145 = Strate or ILLINots, |... 
County of Cook, jf - 

I, Jno. C. MacGregor, a notary public in and for the county of 
Cook, in the State of Illinois, do hereby certify that the foregoing 
depositions of David J. Powers, Frederick S. Davenport, and Robert 
Newton were taken by me and before me, pursuant to the notice 
hereto annexed, at the time and place therein specified; that the 
parties to the said cause were present at the taking of the same: 
complainant by his counsel, J. M. Thacher, Esq., and defendants by 
their counsel, L. L. Bond, Esq., as therein appears; that said testi- 
mony is taken on behalf of the complainant, to be used upon the 
hearing of a certain cause now pending in the circuit court of the 
United States for the northern district of Illinois, wherein Robert 
Newton is complainant and The Furst and Bradley Manufacturing 
Company et al. are defendants; that before deposing, the said David 
J. Powers, Frederick S. Davenport, and Robert Newton were by me 
respectively sworn to testify the trath, the whole truth, and nothing 
but the truth, in the cause aforesaid ; that these depositions were re- 
duced to writing before me from their statements, and the same 
duly subscribed and sworn to by each respectively, as therein ap- 
pears. ae 

And I do further certify that I am neither attorney nor of counsel 
for any of the parties in said depositions or caption named, and ain 
in nowise interested in the result of said cause. 


84 ROBERT NEWTON VS, 


In testimony whereof I have hereunto set my hand and notarial 


seal this 4th day of April, A. D. 1881. 
[NOTARIAL SEAL. ] JNO. C. MacGREGOR, 
| Notary Public. 


Endorsed: Filed Oct. 13, 1881. Wm. H. Bradley, cl’k. 


146 Rebutting Testimony for Complainant. 
United States Circuit Court, Northern District of Illinois. In Equity. 


RoBpert NEWTON 
vs. 
Furst & BRADLEY MANUFACTURING COMPANY et al. 


By consent of counsel], at Chicago, in the northern district of Ili- 
nois,on this 26th day of August, A. D. 1881, before me, John C. 
MacGregor, a notary public within and for Cook county. Tllineis, 
residing in Chicago, in said district, at the offices of Coburn & 
Thacher, Ashland Block, in said Chicago—pres.nt, J. M. Thacher, 
Esq., on behalf of complainant, and L. L. Bond, Esq., on behalf of 
defendants. 

And thereupon the following proceedings were had before me in 


said cause: 
i}l- 


Davip F. Powers, a witness produced on behalf of complainant. 


being first duly sworn to tell the truth, the whole truth, and noth- 
ing but the truth, in answer to questions propounded to him by 
counsel for complainant, testified as follows: lv. 
om 
vd 


Q. 1. What is your name, age, residence, and occupation ? 

A. David J. Powers; age, 67 years; residence, Chicago, Illinois ; 
by occupation, mechanical engineer. 

Q. 2. You have heretofore been examined as an expert in this 
cause, have vou not? 

A. Yes. 

Q. 3. Have you examined, and do you understand the several let- 
ters patent, copies of which have been introduced as defendants’ 

exhibits, and marked “Anderson Patent,’ Baker Patent,” 
1470 “Sabin” Patent,” “Stoddard Patent,” “ Powers Patent,” 

“Squire Patent,” “ Huie Patent,” “ Davenport 1864 Patent,” 
and “ Daley & Treat Patent”? 

A. Ihave examined said patent exhibits, and believe I under- 
stand the inventions therein described. 

Q. 4. Please state whether or not vou find in the Anderson patent 
the combination of devices or equivalents thereof which are specified 
in either of the claims in the Davenport reissued patent on which 
this suit is brought. In your answer please explain the Anderson 
patented machine, and give reasons fur any opinion which you may 
express. . 

A. I do not find in said Anderson patent anv devices or combina- 
tion of devices corresponding with or substantially like those enumer- 
ated in either the first, second, or third claims of the Davenport 
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patent exhibit. The Anderson machine is a grain drill, and con- 
structed upon an entirely different principle from the Davenport 
so far as enumerated in the claims of the Davenport patent. 
True, the Anderson machine is so constructed that the body 
or seeding portion can be elevated in a vertical direction by 
the draft of the team through the instrumentality of a cam-clutch 
device upon the axle, the clutch device being adapted to engage 
with the inner hub of the driving wheel when desired to elevate the 
body of the machine. The Anderson machine has only a_ plain, 
straight axle, supplied with the cams before mentioned, and has no 
lateral swinging extension as provided in the Davenport patent, nor 
has no plow beams connected to it In any part. This Anderson 
axleis notso adapted that the Davenport plow could be practically and 
readily connected with it so that the plow could be raised and lowered, 
asin the Davenport machine. Therefore I do not find,as before stated, 

in the Anderson patent, the devices and combination of the 
148 first claim of Davenport, for the reason that there is no swing- 

ing axle or equivalent therefor in the, Anderson machine 
by which the plow beams can be raised, first In front and then in 
the rear, as shown and described in the Davenport patent. Neither 
do I find in the Anderson the elements and combination found in 
the second claim of the Davenport patent, to wit, a swing axle and 
a plow beam connected to the latter; and the same of the third 
claim of the Davenport, which calls for a swing axleand plow beam 
connected to the latter In combination with a friction Suteh con- 
nected to the axle, and adapted by contact with the wheel to turn the 
axle in an upright position. None of the foregoing combinations 
are found in the Anderson, or any substantial equivalent for them, 
the Anderson machine being, as aforesaid, constructed on an en- 
tirely different principle, and having no resemblance to the Daven- 
port machine whatever. True, it is adapted -to have its seed box 
raised and lowered by the draft of the team, but by altogether dif- 
ferent devices from the Davenport. For the forgoing reasons I am 
pursuaded that the Anderson machine in nowise anticipates the 
invention of the Davenport machine as summed up in the several 
claims. 

Q. 5. In your opinion, could a plow beam be applied to the axle 
in the Anderson patentso as to operate as described in cemplainant’s 
patent and contemplated by the claims thereof” 

A. No, certainly not, without new mechanical adaptations, the 
cam being merely a smooth surfaced eccentric upon its periphery, in 
no way adapted to have a plow beam connected with it in any ordi- 
nary mechanical manner. 

Q. 6. In a similar way please explain the Squire patent, and state 
whether it contains the Improvements or their equivalents of com- 

plainant’s patent. 
149 A. The Squire patent shows only a plain, straight, round 
shaft axle, with no lateral swinging portion, as found in 
Davenport, nor any equivalent therefor. The Squire machine is a 
horse rake, and has its teeth arins hung free upon the axle, and con- 
nected at their rear portion by a tranverse bar and chain coupling, 
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patent exhibit. The Anderson machine is a grain drill, and con- 
structed upon an entirely different principle from the Davenport 
so fer as enumerated in the claims of the Davenport patent. 
True, the Anderson machine is so constructed that the body 
or seeding portion can be elevated in a_ vertical direction by 
the draft of the team through the instrumentality of a cam-clutch 
device upon the axle, the clutch device being adapted to engage 
with the inner hub of the driving wheel when desired to elevate the 
body of the machine. The Anderson machine has only a_ plain, 
straight axle, supplied with the cams before mentioned, and has no 
lateral swinging extension as provided in the Davenport patent, nor 
has no plow beams connected to it in any part. .This Anderson 
axleis notso adapted that the Davenport plow could be practically and 
readily connected with it so that the plow could be raised and lowered, 
asin the Davenport machine. Therefore I do not find,as before stated, 

in the Anderson patent, the devices and combination of the 
148 first claim of Davenport, for the reason that there Is no swing- 

ing axle or equivalent therefor in the Anderson. machine 
by which the plow beams can be raised, first in front and then in 
the rear, as shown and described in the Davenport patent. Neither 
do I find in the Anderson the elements and combination found in 
the second claim of the Davenport patent, to wit, a swing axle and 
a plow beam connected to the latter; and the same of the third 
claim of the Davenport, which calls for a swing axleand plow beam 
connected to the latter in combination with a friction clutch con- 
nected-to the axle, and adapted by contact with the wheel to turn the 
axle in an upright position. None of the foregoing combinations 
are found in the Anderson, or any substantial equivalent for them, 
the Anderson machine being, as aforesaid, constructed on an en- 
tirely different principle, and having uo resemblance to the Daven- 
port machine whatever. True, it is adapted -to have its seed box 
raised and lowered by the draft of the team, but by altogether dif- 
ferent devices from the Davenport. For the forgoing reasons I am 
pursuaded that the Anderson machine in nowise anticipates the 
Invention of the Davenport machine as summed up in the several 
claims. 

Q. 5. In your opinion, could a plow beam be applied to the axle 
in the Anderson patentso as to operate as described in cemplainant’s 
patent and contemplated by the claims thereof” 

A. No, certainly not, without new mechanical adaptations, the 
cam being merely a smooth surfaced eccentric upon its periphery, in 
no way adapted to have a plow beam connected with it In any ordi- 
narv mechanical manner. 

Q. 6. In a similar way please explain the Squire patent, and state 
whether it contains the improvements or their equivalents of com- 

plainant’s patent. 
149 A. The Squire patent shows only a plain, straight, round 
shaft axle, with no lateral swinging portion, as found in 
Davenport, nor any equivalent therefor. The Squire machine is a 
horse rake, and has its teeth artns hung free upon the axle, and con- 
nected at their rear portion by a tranverse bar and chain coupling, 
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Said bar being operated by arms attached rigidly to the axlein such’ 
manner that when the axle is rotated by a clutch device engaging 
one of the wheels the said cross-bar is elevated, and raises the teeth 
arms with it. But it will be noticed that these teeth arms are pivoted 
upon the axle in such manner that when they are raised their rear 
end goes up first and most. This is the proper motion for a tooth 
arm of a horse rake, and none other would be suitable, as in dis- 
charging, the hay being raked, it is necessary to elevate the rear of 
the rake head and tooth first and most; but in a wheel plow of the 
Davenport construction an altogether different motion is necessary 
for proper working, to wit, the front end of the beam-must first be 
elevated to run the plow out of the ground preparatory to being 
lifted at both front and rear. It is obvious that no such motion 
‘an be obtained in a machine constructed upon the principle of 
the Squire rake, with the arms or beams pivoted at their front 
upon the axle; therefore the Squire rake in nowise anticipates the 
Davenport invention, for the following reasons: It has no swing axle 
nor any equivalent therefor ; ithas no plow beams connected with the 
extended portion of the swing axle, nor rake-tooth arms so connected 
that their front ends can be first raised, and then their rear ends, as in 
the Davenport patent. The Squire device, not containing a swing 
axle, nor plow beams, nor rake arms connected therewith as 
in [the] Davenport, it therefore does not contain the principal 
elements or combinations of claims in the Davenport patent. It 

is verv obvious that the Davenport plow beams could not, 
150) in any manner, be applied tothe axle of the Squire machine 

and made to operate in their raising and falling motions as 
are necessary to proper work, and as are attained by the swing axle 
and devices of Davenport ; neither could the rake arms and devices 
of Squire be applied to the Davenport machine, and made to work 
properly for a rake, without material and substantial reconstruction 
of parts. The Squire rake tilts up from behind, as it should for a 
‘ake, and the Davenport plow beam lifts first in front, as it should 
for a plow; thus, while the machines have some degree of resem- 
blance at first sight, they will be found to be wholly unlike each 
other, on a more careful comparison, both in principle and opera- 
tion. For the foregoing reasons, I am fully of the opinion that the 
Squire device is no way anticipates the Davenport patent, either in 
elements or combinations, as summed up in the claims of said patent. 

Q. 7. In a similar way, will vou please explain and compare with 
the complainant’s patent the three remaining horse-rake patent ex- 
hibits, viz., “Sabin Patent,” “ Dalev & Treat Patent,” and “Stoddard 
Patent?” 

A. The question in relation to the Sabin, Daley & Treat, and 
Stoddard Patents is substantially answered by what I have said in 
relation to the Squire rake patent. The Sabin rake teeth are pivoted 
at their front end to the axle of the machine, in such manner that 
they are simply capable of tilting up in the rear as in the Squire 
patent, and have no means of raising in front. as do the Davenport 
plow beams. The Daley & Treat rake and Stoddard rake have their 
teeth secured upon heads separate and independent from the axle of 
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the machine, and only so that they raise up at their outward ends to 
discharge the hay or grain, and without any capability of being 
raised at all at their inner ends. True, the Daley & Treat 
151. ~—srake has a brake, adapted to be operated by the wheels, to lift 
the rake; but onlv to lift the rake upward, at its outer end, 
by means of a frame-work attached to the rear of the axle, composed 

of two transverse arms and the rake head. 
It is obvious that this frame, extending as it does beyond the wheels 
at rear, and laterally, could not serve the purpose of the swing axle 
et = of Davenport without entire reconstruction ; and. that, as shown in 
: - the Daly & Treat patent, it has no plow-beams pivoted to it, nor any 
equivalent for them, nor would it be practicable to pivot plow beams 
| to such a frame so that they would operate as in the Davenport 
patent, without material modification and reconstruction, as before 

stated. 

The rake teeth, rigidly attached to their head in the Dalev & Treat, 
certainly cannot be held to be the equivalent of the pivoted plow- 
beams in the Davenport patent. The brake, adapted to be operated : 
by the wheel, is the only feature that T find in Daiey & Treat thfit 3 
bears any material resemblance to the corresponding device in Da- 
, venport, but as it is not in combination with a swing axle, and a 
plow-beam pivoted thereto, it clearly does not contain the elements 
or combination of either of the claims of the Davenport patent. 

In the Stoddard patent the axle is not adapted to rotate at all, and 
consequently cannot, in ary sense, be considered a swing axle. The 
rake head in Stoddard is adapted to rotate, and has its teeth pivoted 
upon it, but the organization of the machine is such that the said 
teeth are only capable of being raised at their outer ends, as is true 
of all the rake patents, as a rule. I see nothing in the Stoddard 
patent that can possibly be construed, with any fairness, to antici- 
pate the elements and combinations of the claims in the Davenport 


. 7 patent. : 
152 For the foregoing reasons, | do not find in the patent ex- 
hibits of Sabin, Daley & Treat, or Stoddard, the inventions, ‘ 
or any of them, set forth and summed up in claims of the Daven- 3 


port reissued patent exhibit. 

Further taking of testimony is here adjourned until 10 0’clock 
a.m., August 27, 1881, at same place. | 
AuGUsT 27, 15S]. 
Met pursuant to adjournment. 

Present: As before. 


& 
4. Examination of witness D. J. Poweks resumed : 
: 


Q. 8. Please explain, now, the remaining patent exhibits of de- 
fendants—" Powers patent,” “Baker patent,” “Davenport 1864 patent,” 
“Huie patent,” and “Soule patent”’—com paring the structures with 
the complainant’s patent, and state whether or not you find the 
improvements claimed in the said complainant’s patent embodied, 
either identically or substantially, in any one of the said exhibits. 

A. The Powers patent shows a yrain drill having a device for 
lifting the shovels by the draft of the team, said device consisting 
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of a roller and pinion meshing into a gear-wheel upon the axle, 
together with pawl and ratchet devices to sustain the shovels when 
raised. This elevating device is wholly unlike the swing axle and 
brake of Davenport, and raises the drill shovels in an entirely differ- 
ent manner, to wit: at the rear end only, instead of in front and 
rear, as in Davenport. The said lifting device is all that I find in 
the patent that has any resemblance to the Davenport invention, 
and it clearly does not contain the elements or combinations of any 
of the claims of the said Davenport patent. This patent was my 
own invention, and hence I may be supposed to understand its 
scope and operation. 
The Baker patent shows and describes a wheel plow, with 
153s a rising and falling supplemental frame, adapted to move in 
a vertical direction, to which are attached plows. Trans- 
verse shafts and segment chain-wheels and chains are adapted to 
lift this frame by pin devices upon the side of one of the wheels of 
the machine. Thus this Baker machine has a device for lifting the 
plows by the draft of the team, but it is wholly different in devices 
and organization from Davenport. It has no swing axle or its 
equivalent; it has no‘plow beams pivoted toa swing axle, nor clutch 
device connected with said axle, nor plow beam or equivalent device 
‘apable of being raised, first in front and then in rear, like Daven- 
port. Ina word, it contains none of the elements (except a clutch 
mechanism) or combinations of Davenport, either identical or sub- 
stantial, and consequently cannot be held to anticipate either of the 
claims of the Davenport patent exhibit. The Davenport patent of 
1864 appears, in its organization, to be somewhat different from the 
Davenport reissued patent of 1879. It showsa swing axleand plow 
beams thereto — by a link, but no clutch mechanism to lock said axle 
to the wheel, but Instead thereof a swing axle operated by a hand- 
lever, and with a capacity only of raising the plows sufficient to run 
them out of the ground. It is entrrely wanting in the clutch device 
with which to lift the plows by the draft of the team. 
It has a swing axle, such as it is, and that is all the resemblance 
I see in it to the devices and combinations of the reissued patent 
of 1S79. This 1864 plow of Davenport’s, or the specifications of the 
patent, would clearly have been entirely insufficient in themselves 
to have instructed a plow maker to have made the plew of the 
Davenport reissue patent of 1879. | 
Therefore, T do not consider that, in any sense, it anticipates the 
invention or the claims of the 1879 patent. | 
The further taking of testimony is here adjourned until 2 o'clock 
p. m., same day and place. 
154 Met pursuant to adjournment. 
Present: As before. 


Examination of D. J. Powers resumed : 


The Huie wheel plow consists of a frame supported upon a crank 
axle, with the wheels upon the outer arms of the cranks, said axle 
having a hand-lever rigidly attached to it, with which the operator 
can throw down the cranks and wheels, or, in other words, throw 
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up the body of the crank beneath the frame carrying the plows, and 
thus elevate them at the rear end, so as to take them out of the 
ground. 

This construction, it will be seen, is substantially unlike Daven- 
port’s, and handles the plow-beams and plows in substantially a 
different manner, to wit: raising them out of the ground by elevating 
the rear ends of the beams only, instead of first elevating the front 
and then the rear ends, as in the Davenport. 

As I have before explained, this manner of elevating the plow 
beam at the rear end first does not cause the plow to run naturally 
out of the ground, and is not a _ practical mode of disengaging the 
plows from the ground. The uie plow has no clutch device of 
any description with which to raise the plows by the draft of the 
team. Thus I find the Huie plow substantially different so far as 
its construction and operation is concerned, and wholly without any 
clutch mechanism for operating the device by the draft of the team. 
Therefore I consider it falls entirely short of containing the elements 
or combination of either of the claims of the Davenport reissued 
patent exhibit. on 

The Soule patent shows a common cart, with excavating shovels 
adapted to be worked with it; but the construction and operation of 
the cart and shovels show very little, if anything, corresponding to 
the devices and combination of Davenport. The cart has only short 

axles at its sides, attached rigidly to the framework, and the 
155 ~— arms of the excavating shovels are attached to the rear of it, 

also to the body of the machine, and have lugs which engage 
with corresponding lugs on the inside of one of the wheels, so that 
said scoop or shovel is carried up when the cart moves forward, and 
discharges its contents into the body of the cart. : 

It will be seen, without further description, that the construction 
and operation of this excavator Is nears different from that of the 
Davenport plow, it having no swinging axle or plow-beams pivoted 
toit. True, it has an elevating cluteh device very little resembling 
that of Davenport’s, but does not show the elements or combination 
of any of the claims of Davenport, or anything approximating to 
them. 

Thus I do not find in any of the exhibits embraced in the ques- 
tion the eleme its, identical or substantial, or the combinations of 
elements, that are summed up in the claims of the Davenport re- 
issned patent exhibit. True, some of the exhibits show one or more 
of the elements of the Davenport, with more or less resemblance, 
but no one of the patent exhibits shows them all as shown in Daven- 
port, nor any equivalent for them. 

Q. 9. It has been said that the swinging device to which the plow 
beam is pivoted in defendants’ plow is not an axle; please give your 
opinion on this point and your reasons. 

A. It is very clear to my mind that the part referred to in the 
question is the axle of the machine. — If it is not the machine has 
no axle whatever. The fact that one of the wheel arms is detached 
and adjustable upon the axle for the purpose of adapting it to run- 
ning in or out of a furrow makes it none the less the axle of the 
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machine, as in use that arm is as rigidly a part of the axle as is the 

arm carrying the otber wheel. In my opinion the crank- 
156 shaped axle in defendant’s machine is an axle proper and a 

swing axle, and performs all the functions substantially as 
does the swing axle in Davenport machine. The adjustable arm in 
the defendants’ machine is only an added subordinate feature to its 
axle, and in no way modifies its action in raising the plow beams 
pivoted to it. 


The cross-examination of the witness D. J. Powers, by request of 


counsel for defendants and by consent, is adjourned to Wednesday, 
31st day of August, A. D. 188], at 10 o’clock a. m., at the same place. 
JOHN C. MacGREGOR, 
Notary Public. 


Rospert NEWTON, a witness introduced on behalf of complainant, 
being first duly sworn to tell the truth, the whole truth, and nothing 
but the truth, in answer to questions propounded by J. M. THACHER, 
Esq., testified as follows : 


Q. 1. What is your name, age, residence, and occupation ? 

A. Robert Newton; my age is 46 years last May; residence, Jer- 
sey ville, Illinois; and occupation, manufacturer and dealer in agri- 
cultural implements. 

Q. 2 You have before been examined in this cause as a witness, 
have you not? 

A. Yes. 

Q. 3. State, if you know, whether or not the plow made by Deere 
& Co., at Moline, Hlinois, about which Mr. J. H. Bradley, in his 
answer to Interrogatory 9, has said he has had some correspondence 
with vou in 1879, had any mechanism for connecting the swing axle 
to the wheel, so as to lift the plow by the draft of the team. 

A. I saw a great many of their plows that year. None of them 
had such a device attached to them, and I never heard of their using 
such a device until within the past year. ; 

157 Q. 4. In your settlement with defendants in December, 1879, 
did you give a receipt in full for royalties under your contract 
with them ? 

A. I did not. 

Q. 5. Why not? 

A. Because I claimed that the plows they were making, with fric- 
tion band attachment, ought to be included in their report and set- 
tlement. 

Q. 6. Did you claim royalty for these friction-band plows, made 
by the defendants in 1879? 

A. I did, verbally, in conversation with J. H. Bradley. 

Q. 7. Did vou ever claim, in your transactions with the defend- 
ants, or any of them, that your Davenport patent covered broadly a 
swing axle? 

A. I did not. I always understood the patent to be for the swing 
axle, in connection with a power lift, and so represented it to them, 
us well as others. 
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The cross-examination of the witness Robert Newton, by request 
of counsel for defendants and by consent, is adjourned to Wednes- 
day, 31st day of August, 1881, at 11 o’clock a. m., at same place, and 
the further taking of testimony is therefore adjourned until Wednes- 


day, Aug. 31st, 1881. 
JNO. C. MacGREGOR, 
Notary Public. 


WEDNESDAY, August 31, 1881. 
Met pursuant to adjournment. | 
Present: As before. 
By ccnsent the further taking of testimony was continued until 
10 o’clock a. m., Thursday, September 1st, A. D. 1881. 


THurspay, Sept. 1st, 1881. 


Met pursuant to adjournment. 

Present: As before. 

By consent the taking of further testimony is adjourned until 2 
o'clock p. m., same day and place. _ .« 


158 2 O'CLOCK P. M., THursSDAY, September 1st, 1881. 


Met pursuant to adjournment. 
Present: As before. 


Cross-examination of witness D. J. Powers by L. L. Bonn, 
Esq., counsel for defendants : 


C. Q. 1. In the Anderson machine is not the plow, or are not the 
plows, elevated out of the ground by a quarter rotation of the axle ? 

A. I understand that they are elevated by cam devices on the axle, 
which rotate with the axle. 

C. Q. 2. Is not a drill machine a machine carrying a gang of 
small plows ? 

A. Not ordinarily, I think, as the implement used upon drills is 
usually called a shovel, having a point like a pointed shovel or 
spade instead of a shear and Jandside, as found in plows proper. 

» Q. 3. Shovel plows are generally passed and recognized as plows, 
are they not? 

A. I think I have heard the name so applied to them, as plows, 
and it is so applied. 

C.Q. 4. Is not the plow shown by Anderson one of the kind 
known as double mold-board plows ? 

A. It is one of the kind known as a shovel plow, having two cor- 
responding angular faces to the mold board. 

C.Q. 5. Would not the cams or eccentrics raise or lower the plows 
in the Anderson machine just as well and just the same with the 
seed boxes off as on? 


A. I presume so. 
C. Q. 6. Would not the action of the Anderson machine be the 


same if that portion of the axle which is between the cams was cut 
out and the cams connected together at the parts farthest aver 
from the axle centers, and, in that form, would it not be a cran 


axle ? 
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159 A. I think in the form suggested it would practically be a 
crank axle, but it would obviously be a different mechanical 
construction from what is shown in the Anderson patent. 

C. Q. 7. Is a swing axle anything other or different than a rotat- 
ing axle having a part rotating at a distance from the axial centres, 
which in these machines are the wheel spindle? If so, state what 
the difference is. ) 

A. In a broad sense, any portion extending laterally from an axle 
may be held to bea swing axie,or its substantial equivalent ; but an 
axle with eccentrics upon it is not ordinarily considered a swing 
axle, although it may be capable of performing similar functions, 
in some respects, as a swing axle. 

C. Q. 8. Do not the cams or eccentrics in the Anderson machine 
perform the crank functions of the Davenport machine; and is not 
the eccentric cam frequently used in the place of a crank, as in 
operating the valve gear of a steam engine, and in numerous other 
place ? 7 

A. The cams in the Anderson machine perform the lifting func- 
tions in that machine; and it is nothing unusual to find eccentrics 
performing the functions of cranks in places where it 1s not practi- 
cal to use cranks. For instance, in the middle of shafts like the 
driving or main shaft of a steam engine. 

C.Q. 9. The Davenport axle board would have the same action 
if the front or straight portion was cut out so as to form it intoa true 
cranked axle, would it not ? 

A. I suppose plows pivoted to its external portion, as in the Dav- 
enport patent, would be raised the same with the inner or central 
portion cut out as when it is solid, as shown in the patent. 

C.Q. 10. Do you understand that to come within the terms of 
the second claim of the complainant's patent a friction clutch is re- 

quired ? 
160 A. Thesecond claim of the Davenport patent is not in terms 
limited to a friction clutch, as the element enumerated is a 
“elutch mechanism.” Just bow the court will construe the specifi- 
‘ation and claim Jam not prepared to determine, or hardly called 
upon, perhaps, as an expert witness to determine. 

C. Q. 11. Then you have no idea as to the meaning or scope of the 
second claim, have vou ” 

A. I have a clear idea that the language of the claim warrants a 
clutch mechanism of any sort, but am not as certain that a court 
will take as broad a view of the matter as the language of the claim 
would seem to warrant. [should consider it probable, however. that 
the patentee would not be held strictly to the friction clutch he 
shows and describes, tut would be entitled to use any well known 
clutch mechanism at the date of his invention in combination with 
the other elements of his several claims. 

C. Q. 12. With that understanding, the Anderson clutch would be 
the full equivalent for the clutch mentioned as one of the elements 
in each of the three combinations claimed in and by the complain- 
ant’s Davenport patent, would it not ? i 

A. I think not, as two of the claims in the Davenport are limited 
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to friction clutches, whereas the Anderson is a positive cluteh and 
in no way a friction clutch. 

C. Q. 13. If the Davenport invention is broad and radical enough 
to entitle him to the second claim, why would it not be proper to so 
apply the doctrine of mechanical equivalents as to take them out- 
side of the frictional limitation when it appears, as it does in this 
record, that the same frictional clutch is older than the complainant’s 
patent ? 
A. T understand that if a patentee limits himself in his claims 
161 ~~ that he cannot go beyond those limitations; whether Daven- 

port needed to have thus limited bimself in his first and third 
claims I am not prepared tu determine, but he obviously did so limit 
those claims, whether necessary or not on his part. 

C. Q. 14. Has Davenport in his first and third claims limited 
himself to his particular clutch or to one of several classes of old 
clutches ? 

A. It would not appear from the language of the claims that he 
is limited to his particular clutch—that Is, just as and where applied— 
but to a friction or slipping clutch, to wit, a clutch which imparts or 
stops motion gradually, in contradistinetion to a cluteh that acts 
positive and Instantly. 

C. Q. 15. In the Anderson machine is not the frame to which the 
plows are attacned the equivalent of a plow beam ? 

A. It probably is in the sense of supporting the plow, but not in 
the sense of a pivoted beam as in the Davenport or defendant’s 
plow. 

C..Q. 16. Are the pivots of the Davenport plow beams or plow 
frame any part of the combination claimed in either of the claims of 
the complainant’s patent ? 

A. The pivoting or connection of the plow beams to the axle is a 
condition of the claims as recited in the Davenport patent, as [ un- 
derstand it. 

C. Q. 17. Please quote the condition recited in each of the three 
claims which makes the pivot necessary for connecting the beams 
with the axle by joint or joints ? 

A. 1 do not find the condition recited in the first claim, but) will 
quote as follows from the second claim: “ Ina wheel plow the com- 
bination with a ground wheel, a swing axle, and a plow beam con- 
nected to the latter.” From the third claim I quote: “In a wheel 

plow the combination witha ground wheel, a swing axle, and 
162. a plow beam connected to the latter.” The word “connected ” 

is used instead of “ pivoted,” and the c'aims read in connec- 
tion with the specification an] drawings show that the connection 
was a free joint or pivotal one. Thus [ find the condition referred 
fo in th second and third claims of the patent. 

©. Q. 18. Then you really find it in the words “ substantially as 
set forth” of each of the claims, do you not? 

A. The words “ substantially as set forth,” 1f intended to apply to 
the whole claim in each case, might also refer to the specifications 
generally, but I think the language, as used in the conclusion of 
second and third claims, relates to the manner 07 raising the plow- 
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beam, but whether it does or does not would make no difference in 
ordinary practice, as all claims must rest substantially upon the 
specification and drawings that precede them. 

©. Q. 19. Is there not, in the Anderson machine, the combination 
with a ground wheel, rotating axle, and a plow beam or frame of a 
clutch mechanism connected to the axle and adapted by engage- 
ment with the wheel to utilize the draft of the team in turning the 
axle and thereby raise the plow ? 

A. In the Anderson machine there is a ground wheel and rotating 
axle and a frame structure to which plows or shovels are attached, 
and also a clutch mechanism adapted to engage with the ground 
wheel to rotate the axle which has cams upon it, which, through 
certain Instrumentalities, raises the frame in.a vertical direction, that 
‘arries the plows or shovels. There is no doubt but what the An- 
derson machine is organized and operates substantially as stated, 
but its organization and operation is peculiar, and substantially 
different from any other found in the record of this case, or else- 

where, as far as I am aware. 
163 C. Q. 20. In answer 5 of vour direct examination, you state 

that plow beams could not be applied to the Anderson ma- 
chine without new mechanical adaptation. Does it not require as 
many or more new mechanical adaptations to convert the defend- 
ants’ plow into a Davenport plow, as shown and described in the 
patent, as it would to change the Anderson into a Davenport? If 
you say no, explain vour reasons. 

A. [I say no, and principally for the reason that the Anderson 
plow has no free working beam as found in the Davenport and de- 
fendants’ plows. To make a Davenport plow of Anderson’s it would 
appear to be necessary to take the shovels or plows from off of his 
rigid frame and apply them = to regular plow beams, and to connect 
those beams with a swing axle, or in some manner, if practicable, 
with the eccentric or cam devices of Anderson, in such a manner 
and with such a beam that the beam and plow would first raise in 
front and then in rear when taken out of the ground. On the other 
hand, defendants’ plow will be found to have a free-jointed beam, 
carrying its plow or plows, and so connected with the swing axle of 
the machine that in taking it out of the ground it is first raised in 
front until it comes in contact with limitations between the beam 
and frame-work that causes it also to raise in the rear also, substan- 
tially, identieally as does the Davenport plow. 

For the foregoing reasons T find the difference both substantial 
and material between the Davenport and Anderson, and mainly 
mechanical and immaterial between defendants’ and Davenport’s. 


Further taking of testimony is here adjourned until 9 o’clock 
a.m., Friday, September 2d, 1881. 
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164 Fripay, September 2d, 1881. 


Met pursuant to adjournment. 
Present: As before. 


Cross-examination of witness D. J. Powers resumed: 


C. Q. 21. Is there not in the Dalev & Treat horse rake the combi- 
nation of a swing axle, ground or carrying wheel with a friction 
clutch mechanism and means for engaging and disengaging the 
latter with the ground or carrying wheel, said parts being constructed 
und adapted to raise the rake tooth, plow, or whatever else is attached 
thereto, by locking the swing axle to the carrying wheel by friction 
clutch engagement, and raise the teeth or plow beam by the draft 
or power of the team, substantially the same as in the Davenport 
machine ? 

A. In the Daley & Treat horse rake I do not find what T consider 
a swing axle, but, on the other hand, an axle that may be turned 
upon its centers, and to which is attached a rear-extending frame- 
‘work consisting of two arms supporting a rake head as a-oross-bar, 
to which rake head are rigidly attached ordinary rake teeth. Upon 
the top of this extended frame is located another cross-bar with fric- 
tion ciutch devices adapted to be engaged with the wheels, so as to 


- raise the rake frame and teeth at their rear end from the ground. 


True, in Daley & Treat there are ground wheels and such a swing- 
ing frame connected with an ordinary axle as [ have described, and 
also a clutch mechanism for raising such frame and rake teeth as 
stated, but not substantially as in Davenport, as [ have previously 

ointed out in my direct testimony. 

What I then said [ now fully endorse, and repeat that the Daley 
& Treat horse rake would be entirely impracticable for a plow like 
Davenport without material reconstruction and supplying of devices 


. not shown or described in the Daley & Treat patent for causing the 


plow to be raised in a proper manner, as in Davenport. 
165 CU. Q. 22. Is not that part of the Dalev & Treat device which 
operates as a rake head firmly attached to the outer ends of 
the lateral swinging arms which project from the straight axle? 

A. Yes, I presume so. 

C. Q. 23. What reconstruction would be necessary, then, to attach 
the clevis of a plow beam to the Daley & Treat rake head, so that in 
rotating the rake head by the friction clutch mechanism there shown 
the power of the team would raise the front end of the plow beam ? 

A. It obviously would be a reconstruction to attach a plow beam 
to the Daley & Treat rake head with a free joint, so that it could be 
raised in front, as the rigid teeth of the Dalev & Treat rake head 
suggest no such adaptation of a plow beam; and, further, it is equally 
obvious that if a plow beam were so connected to the Daley & Treat 
rake head, still other devices and conditions would be necessary to 
raise the plow in rear as well as at the front. So, under the most 
favorable circumstances of the Daley & Treat, it will be seen that it 
not only lacked a properly connected plow beam, but also the in- 
strumentalities for properly raising the same. 
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C. Q. 24. If vou take a clevis made of two half boxes to encircle 
an axle or a rod, such as is common in cultivators, what reconstruc- 
tion would it take to place such a clevis around tho rake head and 
have a free joint ? | 

A. It will be noticed that the rake head of Daley & Treat is square, 
as shown in the drawing, and in that respect it would not be well 
adapted for the cirele connection. True, it might be so hitched on, 
but it is obvious that if a plow were hitched onto a frame extending 
so far in the rear of an axle, it would be calculated to raise the plow 

too much in front, and that said rear frame would be a very 
166 unsuitable swing axle for a plow like Davenport’s without 
being cut down to entirely different dimensions. 

C. Q. 25. Does not this question of size depend upon the fact that 
Daley & Treat use larger wheels than Davenport ? 

A. Maybe, and also upon the fact that a rake, in order to let go of 
hay, must be raised very much higher and very differently, as T have 
before explained, than a plow like Davenport's, in order to work 
properly in each case. 

C. Q. 26. If we attach a plow to the Daley & Treat rake bead as 
supposed in cross-question 24 the front end of the beam would be 
raised while the plow bottom or plow proper would drag upon the 
ground, would it not ? 

A. I should suppose so. 

C. Q. 27. Is not that the identical operation of each of the combi- 
nations claimed in the complainant’s patent ? 

A. I think not, for the reason that in complainant’s patent the 
swing axle is adapted to raise both the front and rear end of the plow 
beams. ; : 

C. Q. 28. Please explain how the rear ends of the plow beams are 
raised so as to lift the plows above the ground in the Davenport 
machine. 

A. Through the instrumentality of an extension of the swing axle 
in the arm H and J, which, through the instrumentality of a chain 
and pulley, raises the rear end of the plow beam soon after they com- 
mence to raise In front. 

C. Q. 20. Then vour understanding of the combinations claimed 
is,is 1t not, that the devices for raising the rear endsof the plow beams 
enter into and form a part of the claimed combinations in complain- 
ant’s patent? 

A. Tunderstand the claims to refer to a swing axle adapted to raise 
the plow by locking with the wheel as recited in the first claim as 
follows: “Said parts being constructed and adapted to raise the plow 

by locking the swing axle to the carrying wheel by friction 
167 ~—s clutch engagement and raise the plow beam by the draft or 

power of the team, substantially as set forth.” That arm I 
operates as a part of the swing axle appears obvious and need not 
be regarded as a separate element from said axle. 

C. Q. 30. Does not the principal difference between the Davenport 
64 and ’66 machines consist in the addition of the brake clutch and 
the lever H 1 with its chain and palley and pulley supporting arm 


e 


of the ’66 machine to the 64 macebine ? 


THE FURST & BRADLEY MANUFACTURING CO. ET AL. 97 


A. The principal differences between the patents of ’64 and ’66 of 
Davenport consists in applying clutch mechanism and necessary in- 
strumentalities in lieu of hand levers of the ’64 patent for raising 
the plows, the clutch mechanism being adapted to raise the plows by 
the power of the team. In the ’64 patent two separate hand levers 
were used for raising first the front and then the rear of the plow, 
a swing axle being used in the front, while a swing axle in the ’66 
plow is made to raise both front and rear by the draft of the team 
and a single operation. 

C. Q. 31. Is not the lever for raising the front end of the plow beam 
in the 64 machine retained in the ’66 machine ? 

A. I believe it is, or one similar to it. 

C. Q. 32. Is not this lever so combined with the clutch mechanism 
in the 66 machine as to aid in raising the front end of the plow 
beams ? | 

A. It apparently may be so used, but obviously is not necessary 
as an adjunct of the clutch mechanism for that purpose. 

C. Q. 33. Why did you conclude that the plow beams in the Baker 
machine were not “ capable of being raised first in front and then ine 

rear like Davenport ?” 
168 A. I stated in relation to Baker that its plow beam was not 

raised in front and rear like Davenport’s, but by different in- 
strumentalities in not being raised by a swing axle. The specifica- 
tion recites instrumentalities that raise frame G vertically and with- 
drawing the plowsfrom theearth. It has subsequent devices pointed 
out by which said frame may first be raised in front; but said in- 
strumentalities are different from those employed by Davenport for 
the same purpose. 

C. Q. 34. Do vou not find from page 6 of Baker’s specitication that 
the devices used by him are so arranged as to first lift the front ends 
of the plow beams, and then lift the rear ends afterwards? 

A. I believe that I so stated that I so found, in my last answer, 
but that they were different devices from Davenport's for the same 
purpose. 

C. Q. 35. If you cannot find a swing axle in the Daley & Treat 
patent, how can you find one in the defendants’ machine ? 

A. For the reason that they are so entirely different from each 
other in this respect, the Daley & Treat showing a plain straight 
axle with a rear frame attached and extending back and beyond the 
wheels, while in defendants’ machine the axle proper is merely bent 
into a crank or bale form, with no such amount of lateral extension 
as in the Daley & Treat as its primary feature. Its lateral extension 
corresponds substantially in amount to the principal part of the 
Davenport swing axle, and is adapted to and used for the same pur- 
pose as the Davenport axle. 

C. Q. 36. Is not the Davenport swing axle composed of a straight 
axle and two arms rigidly attached thereto and extending beyond 
the peripheries of the wheel, and connected together at their outer 
ends by a cross-rod, as shown in figure 3 of the patent, and in the 
manner of construction are not the Davenport and the Daley & Treat 
axles substantialiy identical ? 
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169 A. The Davenport swing axle is straight upon one side, 

and has a side extension upon the other, making it a swing 
axle, to which are attached hinges, H H, carrying a cross rod or 
pivot which connects their plow beams at their front to said swing 
axle. This construction is substantially unlike the axle and frame 
in Daley & Treat, except that each of them have a lateral or side 
extension from their axis of motion, the one, as before stated, being 
adapted for carrying and operating a horse rake and the other for 
carrying and operating plows. : 

C. Q. 37. Are the plow beams in the Davenport machine, as shown 
and described in the patent, attached to the lateral extension of the 
axle proper, or are they attached by means of two arms extending 
bevond the axle board ? 

A. The plow beams are attached, as recited in the specification, 
by two hinges which do not extend any further beyond the axle 
board than appears to be necessary to permit the hinged Joints to 
work freely. 3 

C. Q. 38. Do the two arms of the Daley & Treat swing axle extend 
any further back than appears to be necessary ? 

A. The two arms of the Daley & Treat axle extend far enough 
back for a proper horse rake, apparently, being fairly back and out 
of the way of the wheels and machinery. 

C. Q. 39. Do not the two irons or arms of the Davenport machine 
extend back bevond the wheel tires ” 

A. The two iron hinges, which [ suppose are referred to as arms, 
appear in the drawing of the patent to be about even with the wheel 
tires. 

C. Q. 40. Is it not a fact that the Daley & Treat axle, composed of 
two arms connected together at their outer ends, so that the parts all 
swing together, is much nearer the construction of the Davenport 
axle than what you have called the axle in the defendants’ ma- 

chine is? . 
170 A. I do not think it is a fact that the Daley & Treat axle 

is composed of two arms; but the Daley & Treat has a regu- 
lar straight axle merely, to which is connected rearward two arms, 
extending out beyond the wheels and carrying cross-bars, thus mak- 
ing more properly a swinging frame attached to a plain axle; and 
this swinging frame and axle I do not consider so nearly resembling 
the Davenport swing axle as does the axle in defendant’s machine, 
the Davenport, for reasons that I have before given. 

C. Q. 41. Then, in your opinion as an expert, a straight axle 
having two rearward extending arms connected to the parts at- 
tached to their rear end, so as to lift them by a crank motion, is not 
a swing axle? 

A. In my opinion, the device constructed as is the Daley & Treat 
device may more properly be termed a swinging frame than a swing 
axle. T would not be understood to say that it would be impossible 
to construct a swing axle with a straight axle and lateral arm 
attachments within the scope and kindred to the axle; that might 
constitute a swing axle, but to answer definitely, I should need see 
the device inquired about. 
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C. Q. 42. If you found in the defendants’ machine a device iden- 
tically like the Daley & Treat, with the plow beams attached to it, 
would vou not readily conclude that it was the Davenport swing 
axle or its full equivalent? __ 

A. If I found in the machine a device precisely like the Daley & 
Treat, with plow beams attached to it, substantially as in Daven- 
port, so that they could be consecutively lifted in front and rear, as 
in Davenport, and found that the machine from its construction and 
proportion appeared to be practical, and that the swinging frame of 

Daley & Treat could be made to operate like the swing axle 
171 = of Davenport, then I should be inclined to consider it sub- 

stantially embodying to that extent the features of the Dav- 
enport machine. 

C. Q.43. Is it not a fact that the Daley & Treat axle, with its 
arms and cross-bar, has a much greater resemblance to the Daven- 
port axle than the defendants’ axle has? 

A. No; I think not, but that the faet is right the other way—the 
defendants’ machine much more nearly resembling Davenport 
than Davenport does Daley & Treat. 

DAVID J. POWERS. 


Subscribed and sworn to before me this 2d day of September, A. 


D. 188f. 
JNO. C. MacGREGOR, 
Notary Public. 


Cross-examination of witness, Roprerr Newton, by L. L. 
Bonn, Esq., counsel for defendants: 


C. Q. 1. Deere & Co. make a variety of plows, do they not ? 

A. They do. 

C. Q. 2. The power-lift plow made by them is known as the Gilpin 
Moore plow, is it not? 

A. I never saw one with power-lift on. 

C. Q. 3. Not up to this date? 

A. I have no recollection of seeing one; I have heard of it only. 

C. Q. 4. Was you not informed that Deere & Co. were making a 
power-lift plow for the California market as early as 1876? 

A. I think not, sir. 

©. Q. 5. Where and by whom were you first informed, if at all, 
that Deere & Co. were making some kind of a power-lift plow ? 

A. I couldn’t state the time, nor by whom was in- 

172 formed that they was making the power-lift plow until 

the past year by Mr Boswell, who is a traveling man from 

Deere, Mansur & Co., St. Louis, Missouri, who stated to me that they 
were making a power-lift plow. 

C. Q. 6. Did not the defendants, or some one connected with the 
defendant corpuration, complain to you several years ago that Deere 
& Co. had a competing machine competing with the Davenport in 
the market ? | 

A. Mr. J. H. Bradley, in a conversation with me, called my atten- 
tion to the plow made by Deere & Co, known as the Gilpin Moore 
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plow; that he thought their plow was an infringement upon Daven- 
port’s patent owned by me, from the fact that it contained a swing 
axle or bale made of iron, same as the Davenport. The reply I 
made to him, to the best of my recollection, was, I would look up 
the matter and see if the claim could be sustained, as he represented 
to me. I found from advice that I obtained that it was a question 
whether I could sustain the swing axle separated from the other 
claims, so did not consider, by the use of that part, that the Daven- 
port patents were infringed. | 

C. Q.7. Have you a copy of the receipt for the 1879 settlement 
with the defendant ? : 

A. I have nothing except the statement as rendered by them to 
me, which I heretofore exhibited in this cause. 

C. Q. 8. The verbal claiin which you say you made in conversa- 
tion with J. H. Bradley, that the defendant’s band plows should pay 
royalty, was made at the time of the 1879 settlement, was it not? 


_A. It was, to the best of my recollection. 
| ROBERT NEWTON. 


Subscribed and sworn to before me this 2d day of September, A. 


D. 1881. 
JNO. C. MacGREGOR, 
Notary Public. 
Notary’s Certificate. 


173. = STATE OF ILLINOTs, 
County of Cook, 


I, Jno. ©. MacGregor, a notary public in and for the county of 
Cook, in the State aforesaid, do hereby certify that the foregoing 
eas oe : : dl " 
depositions of David J. Powers and Robert Newton were taken by 
me and before me, by consent of parties, at the time and place therein 


specified ; that the parties to the said cause were present at the. 


taking of the same, complainant by his counsel, J M. Thacher, Esq., 
and defendants by their counsel, L. L. Bond, Esy.; as therein ap- 
pears ; that said testimony is taken on behalf of complainant, to be 
used upon the hearing of a certain cause now pending in the circuit 
court of the United States for the northern district of I]linois, wherein 
Robert Newton is complainant and Furst & Bradley Manufacturing 


Company ef al. are defendants ; that before deposing the said David 


J. Powers and Robert Newton were by me respectively sworn to tes- 
tify the truth, the whole truth, and nothing but the truth in the 
cause aforesaid; that these depositions were reduced to writing by 
me from their statements, and the same duly subscribed and sworn 
to by each, respectively, as therein appears, before me. 

And I do further certify that Iam neither attorney nor of counsel 
for any of the parties in said deposition or caption named, and am 
in no wise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 2d day of September, A. D. 1881. 

JNO. C. MacGREGOR, 
Notary Public. 


Endorsed: Filed Oct. 13, 1881. Wm. H. Bradley, cl’k. 
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174 B. 
Defendants’ Testimony. 


In the United States Circuit Court, Northern District of Illinois. 
In Equity. 


Rospert NEWTON 
vs. 
Furst & BRADLEY MANUFACTURING CoMPANY et al. 


Coburn & Thacher, for complainant; West & Bond, for defend- 
ants. 
Wm. H. Bradley, clerk. 


175 ~—s United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Ropert NEWTON 
. v8. eee 
Furst & BRADLEY MANUFACTURING CoMPANY ef al. 


At Chicago, IIl., on this 29th day day of June, A. D. 1881, before 
O. W. Bond, notary public. 

Present: J. M. Thacher, Esq., for complainant; L. L. Bond, Esq., 
for defendants. 


At 10 o’clock in the forenoon, pursuant to agreement between 
counsel, the parties to the said cause, by their counsel as above, met 
at the offices of Messrs. West & Bond, 51-54 Honore Block, Chicago, 
Ill., when the following proceedings were had : | 


CHARLEs A. HaGug, a witness produced on the part of the defend- 
ants, being first duly sworn, deposes and says in answer to interrog- 
atories to him propounded by L. L. Bonp, Esq., as follows: 


Int. 1 What is your name, age, residence, and occupation ? 
Ans. Charles A. Hague; age, 31 vears; residence, Chicago, Ll. : 
occupation, mechanical engineer. 
176 Int. 2. For whom are vou now at work, and in what ¢a- 
acity ? 

Ans. The Furst & Bradley Manufacturing Co. ; assistant superin- 
tendent. 3 

Int. 3. In your employment as assistant superintendent, what, if 
anything, have you had to do with the making of wheel plows? 

Ans. I have assisted in experimenting and designing and perfect- 
ing the wheel plows. 

Int. 4. Have you examined, and are you familiar with, the Com- 
plainant’s Exhibit Model Davenport Plow und the Complainant’s 
Exhibit Defendants’ Plow ? 

Ans. I have examined it; Iam familiar with it. 

Int. 5. Please state, in reference to the Davenport plow, as illus- 
trated by the complainant’s model, what devices, or combinations of 
devices, you find embodied therein for raising the plows by the 
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power of the team. In your answer state fully the construction and 
operation of the devices which contribute to that result in the Daven- 
port plow, as illustrated by the model. 

Ans. I see a swing board axle, with the wheels attached at one 
edge, and the plow beams pivoted to the opposite edge. When the 
plow is in the ground the swing board axle is about level with the 
wheels at the forward edge. The pole and foot board is pivoted in 
the same point with the plow beams. To the swing board axle is 
rigidly attached a support for an ordinary wagon brake, so arranged 
that the brake can be brought to bear on the face of the wheel tire 
by a suitable arrangement of lever, so that when the brake is applied 
to the wheel the swing board axle is carried by the motion of the 
wheel upward and forward to a vertical position, thereby raising the 

forward ends of the plow beams. A bar is rigidly attached 
177 ~— to the foot board, extending backward toward the rear of the 

plow beam ; a sheave is attached to the rear end of this bar; 
a chain secured near the rear end of the plow beam passes up and 
over this sheave and forward to a projecting arm on the swing board. 
When the plows are at work this chain is slack, and the arm on the 
swing board projects backward ; but when the swing board is raised, 
and has reached an angle of about 45 degrees the chain becomes 
taut, and, as the swing board continues its motion toa vertical posi- 
tion, the draft on the chain acting over the sheave raises the rear 
end of the plow beams. 

Int. 6. What kind of mechanism do you find on the Davenport 
plow, as illustrated by said model, for connecting the plow with the 
wheel for turning the axle or swing board. Explain its construction 
and operation fully. 

Ans. There ts a rigid bar fastened to the swing board, 1n a slot on 
the upper end of which is pivoted a lever; a fulcrum for the brake 
bar is secured to the corner of the swing board, and extends radially 
so as to bring the brake in position for applying it to the wheel tire. 
The inner end of this brake bar is connected by a rod to the lever 
pivoted in the slot at the end of the bar first mentioned. When it 
is desired to raise the plows fromm the furrew, the team being in mo- 
tion, the brake is applied to the wheel by pulling upward and_ for- 
ward on the iron lever. The pull on this lever is in a direction 
that will lift the plows without the brake, if sufficient power can 
be applied, but the friction of the brake materially assists the oper- 
ator In raising the plow. 

Int. 7. State whether or not the slotted bar, as you have termed 
it, has any lever action; and to what extent, if any, its action or 

operation assists in raising the front end of the plow beams. — 
178 Ans. By considerable effort the plow beams could be raised 

without the brake, by virtue of the lever which the bar 
forms, with the center of the wheel as a fulerum. 

Int. 8. Please state whether or not the slotted wooden bar to 
which the iron hand lever is attached forms any essential or import- 
ant part in tLe construction and operation of the “clutch mechan- 
ism.” of the Davenport plow ? 
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Ans. As a part of the “clutch mechanism” exclusively, it simply 
affords a fulerum for the handle of it. : 

Int. 9. Is that all that it does” 

Ans. No, it is not. 

Int. 10. Please explain what further use or purpose it subserves 
in the operation of the Davenport plow ? 

Ans. It is used as a means of regulating the depth of the plow, 
by determining how far the swing-board axle shall depress the tor- 
ward end of the plow beam; this is accomplished by allowing the 
slotted bar to rest on an adjustable stop secured to one of the plow 
beams, the stop being controlled by a lever pivoted to the beam, and 
engaging with the notches of the quadrant. If this stop should be 
entirely removed the depth of the plowing could not be regulated, 
but the plow would go in to an impracticable depth. The bar also 
assists as a lever in raising the forward ends of the beams. 

Int. 11. Please state, in reference to the defendants’ plow exhibited 
in full size, what devices or combinations of devices you find therein 
for raising the plow by the power of the team. In your answer 
state fully the construction and operation of the devices which con- 
tribute to that result in the defendants’ plow. 

Ans. There is a vertical are, with wheel spindles attached at the 

lower outer extremities. Inside the lower ends of the arch is 
179 ~~ pivoted a bail or crank, one end of which extends through 

the arch and forms a:spindle for one of the wheels. The 
plow beam is pivoted to the crank part or pin at a point on the 
beam nearly directly above the point of the plow, the plow beam 
extending forward of this pivot about two-thirds of the beam/’s 
length. Three lugs are formed on the inner end of the wheel hub; 
these lugs engage with corresponding recesses ina friction cluateh, 
the free part of which clutch revolves with the wheel; the friction 
clutch is operated by a lever pivoted to the crank or bail; the power 
of the clutch is transmitted by a connection between the cluteh band 
and the bail. When the lever is pushed forward) by the operator 
on the seat the two portions of the friction clutch are brought into 
contact with each other, causing the crank or bail to move with the 
wheel, and thus raise the plow from the ground. The plow and 
beam is so balanced on the pivot that the plow is raised clear of the 
ground without other lifting devices. 

Int. 12. What difference does it make in the operation of the plows 
in lifting, and in other operations, whether the plow beam is at- 
tached to the crank back of the front end of the plow beam as in 
the defendants’ plow, or whether the plow beams are attached to the 
crank at the front ends of the beams as in the Davenport ? 

Ans. When the attachment for lifting the beams is at the forward 
ends of the beans only it is impossible to lift the plow clear of the 
ground without some other device for raising the rear end of the 
beam, but by moving the lifting point on the beam toward the rear 
a position may be reached that will locate the preponderance of 
weight forward of the lifting voint, so that when the plow proper 
comes out of the ground the forward end of the beam overbalances 
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the rear and the plow is lifted clear of the ground, the forward end 

of the beam being held up by the traces attached to the team. 
180 Int. 13. Please compare the defendants’ plow, as an entire 

machine in its construction and operation, with the Davenport 
plow, show in the model as an entire machine, and state to what 
extent, if any, you find them to be unlike in construction and oper- 
ation, and to what extent, if any, differences in construction produce 
differences of operation in the two machines. 

Ans. As plowing machines there is one main difference in prin- 
ciple. In the complainant’s machine the team is hitched to the 
pole or foot board, has no vertical adjustment, and is not directly 
connected with the plow beams, the adjustment of the depth in 
plowing being made by means of levers and stops; whereas in the 
defendants’ machine the team is hitched directly to the end of the 
plow beam, and the adjustment of the depth in plowing is effected 
by changing the hitch vertically at the clevis at the forward 
end of the beam. In the .complainant’s plow the weight of 
the rider is supported on the plow beams and _ the rider is 
raised when the beams are elevated. In the defendants’ plow the 
weight of the rider rests upon the main arch independent of the 
plow beam, so that the beam and plow only is raised when the plow 
is raised from the ground. In the complainant’s plow both wheel 
spindles are attached to the same piece, viz., the swing-board axle, 
and when the plow beams are raised the rider must also be raised 
the difference in height due to the depth in plowing. — In the defend- 
ants’ machine the rider is simply raised by the wheel rolling out. of 
the furrow. In the complainant’s plow three levers are used in 
regulating the depth and raising the plow beams. In the defend- 
ants’ plow one lever is used in steadying the plow at the required 
depth, and in applying the power to the friction clutch by means of 
which the plow is raised. In the complainant’s plow there is no 
provision tor changing the level of the plow crosswise, except 

that afforded by the fixture of the spindles on the 
181) swing board. In the defendants’ plow the land wheel may 

be adjusted vertically, entirely independent of the furrow 
Wheel, thus affording the necessary adjustment at any desired depth. 
In the complainant’s plow the tongue or pole is not entirely inde- 
pendent of the plow beams, being restricted by the chain which 
passes from the swing board over the sheave to the reer end of the 
plow beam. In the defendants’ plow the pole is at all times com- 
pletely independent of the plow beam when the machine is at work 
In the complainant’s plow, when hard soil is enco:intered, the plows 
proper could force upward the point formed between the swing 
board and the plow beams, thus varying the depth of the plow. In 
the defendant's plow, when the main lever attached to the crank is 
engaged with the teeth of the quadrant attached to the beam, the 
pivot is destroyed between the crank and the plow beam, rendering 
the crank and the beam rigid with each other, and transferring the 
pivotal point to the center of the furrow wheel, so that when the 
plow strikes hard soil it is necessary to lift the entire machine before 
the depth of the plowing can be changed. In the complainant’s 
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plow it is necessary to apply a device additional to the friction 
mechanism to raise the plows clear of the ground. In the defend- 
ants’ plow the arrangement of parts are such that when the. power 
of the team is applied through the medium of the friction clutch 
the plow is raised and held clear of the ground. 

Int. 14. To what extent will the wheel, the swing board, or axle, 
and the clutch mechanism of the complainant’s machine lift the 
plows or plow beams without the aid of additional devices? 

Ans. It will only lift the forward end of the beams, and leave the 

rear end of the plows proper dragging on the ground. 
182 Int. 15. To what extent does the wheel, the clutch mechan- 
ism, and the bail of the defendants’ machine lift the plow 
or plow beam ? 

Ans. They form additional ease of operation ; but the plow could 
be raised in a case of necessity, and sufficiently easy for practical 
or 2 pm with a lever alone, and without the aid of a friction clutch. 

his is owing to the fact that the weight of the rider, in the major- 
ity of the machines, rests upon the wheel spindles at all times, and 
in no case is raised by the operator while throwing the plow out of 
the ground. It lifts the plow clear of the ground; that is, when the 
friction clutch is applied the bail or crank is revolved coincident 
with the wheel, starting the point of the plow upward first; then, as 
the rear end of the plow proper comes out of the ground, the pre- 
ponderance of the weight at the forward end of the beam, due to the 
position of the pivot on the plow beam, causes the rear end of the 
plow to clear the ground. 

Int. 16. State whether or not the clutch mechanism of the com- 
plainant’s plow and the clutch mechanism of the defendants’ plow 
are substantially the same; and if you should say they are not, give 
vour reason for such conclusion. 

Ans. They are not. In the complainant’s machine the power of 
the team is applied through the medium of the shoe brake operat- 
ing upon the face of the wheel tire. In the defendants’ plow the 
power of the team is utilized through the medium of a friction 
clutch engaged with a specially devised wheel hub. In the com- 
plainant’s machine the friction mechanism could be operated upon 
any ordinary wheel of the correct diameter. In the defendants’ 
plow the friction clutch would not be utilized without a wheel hub 

specially adapted to the purpose. In the complainant’s ma- 
183 ~—s chine, if the rim should be removed from the wheel and the 

plow supported on the spokes, the friction mechanism could 
not be utilized. In the defendants’ machine, if the rim was removed 
from the wheel, the plow would be supported by the spokes, and the 
friction clutch would operate as before. The friction devices of the 
two machines are not interchangeable. The vital parts of either one 
will not take the place of the other. 

Int. 17. What effect would it have in the defendants’ machine to 
attach the draft by the pole or three-horse evener to the foot board? 

Ans. It would have the effect of forcing downward the point of the 
beam until the poimt of the beam and the point of the plow proper 
balanced the draft of the team by dragging on the ground. The 
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rear end of the plow proper would be out of the ground and in a 
very useless position. 

Int. 18. You have stated, in reference to the clutch mechanism, 
that the devices and parts of devices could not be interchangeably 
used between the complainant’s and the defendants’ plows; please 
state now as to the interchangeability of the other parts of the two 
plows. } 

Ans. The plow proper without the beam, the wheels, if the diam- 
eter was correct, the whiffletrees, if the three-horse evener were used, 
and the seat could be interchanged; but these parts being found in 
common with most riding plows could be as easily interchanged with 
other machines. The essential parts of the two plows in question 
could not be interchanged without considerable alteration. 
(‘ross-examination by J. M. THACHER, Esq. : 
X Int. 19. What familiarity have you with agricultural machinery ? 
Ans. I have been intimately connected with the manufacture 
1s+ of the goods produced by the concern [am now with. IT have 
a moderate acquaintance with the leading features of most 
goods made in our line of business. | 

X Int. 20. What experience have you had in the practical opera- 
tion of machines of this kind, including sulky plows, in the field ” 

Ans. I have experimented in the field several times a year for the 
last four vears, with the view of determining the relative merits of 
different devices used in the construction of these goods. 

X Int. 21. In these experiments you used only the Furst & Brad- 
ley plow, did vou? 

Ans. In constructive experiments I used only these plows, but 
have operated some of the other makes, with the view of determin- 
ing for myself the different claims to merit. 

X Int. 22. What other makes of sulky plows ? 

Ans. The Gilpin sulky plow, made by John Deere & Co.; the 
Brown sulky, made by Buford & Co.; the Weir sulky, made by the 
Weir Plow Co. 

X Int. 23. How much have you operated each of the different 
plows named in your last answer ? 

Ans. Sufficiently to become acquainted with their general prin- 
ciples. 

X Int. 24. How many times and how long have you operated these 
plows mentioned in your answer to cross-interrogatory 22? Answer 
for each one separately. | 

Ans. I cannot answer that exactly. 

X Int. 25. State as near you can. 

Ans. Half a dozen times each. 
185 X Int. 26. How long have you been in the employment of 
the Furst & Bradley Manufacturing Co. ? 

Ans. Since the Ist of September, 1876. 

X Int 27. As assistant superintendent all of the time? 

Ans. No. 

X Int. 28. In what other capacity ? 

Ans. Master mechanic. 
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X Int. 29. For how long? 

Ans. One was merged into the other so gradually that it is hard to 
determine. 

X Int. 30. Are you able to tell exactly how a machine will operate 
when in practical use simply from a sinall model without anvthing 
else before vou ? 

Ans. If a model is accurately made, and [ am acquainted with 
the duty which the machine is expected to perform, I can determine 
approximately the operation of the mechanical devices. 

X Int. 31. You have stated that in defendants’ machine the plow 
may be lifted by the lever without the friction device. Do you mean 
the lever by which the friction device is applied ? 

Ans. I mean the lever by which the friction device is operated 
upon by the rider. | 

X Int. 32. The operation of this lever by the rider applies the 
friction device, does it not, when this device is present in the ma- 
chine? 

Ans. The application is at the will of the operator. If he does 
apply the friction device it is by the lever indicated. 

X Int. 33. Now, when the rider operates this lever te apply 
186 the friction device, doesn’t it have the same tendency to lift 
the plow by the lever asthough the friction device was absent ? 

Ans. The tendency is in the same direction, but the power re- 
quired to apply the friction is very slight compared with that 
required to raise the plow. 

X Int. 34. You stated that when the friction device is applied in 
defendants’ machine the first effect is to raise the point of the plow. 
This will run the plow out of the ground, will it not, as the machine 
moves forward ? 


Ans. Yes. 
X Int. 35. Is it possible in defendants’ machine when at work 


plowiny to lift the plow vertically and directly up out of the ground 
by the operation of tue wheel clutch mechanism and swinging axle 
or bail, with the draft power ? 

Ans. It will not lift it in a direct vertical line. 

X Int. 36. In defendants’ machine is not the friction band or 
clutch applied to a part which is virtually the hub of one of the 
wheels—I mean a part which is an extension of the wheel hub? 

Ans. Practically it 1s. 

X Int. 37. If this circular piece was made in one piece with the 
hub—that is, the wheel hub elongated inward—the operation would 
be the same, would it not? 

Ans. Yes. 

X Int. 38. Is the hub a part of the wheel ’ 

Ans. Every wheel I ever saw had a hub. 

X Int. 39. Then, if I understand you, the hub is one of the essen- 
tial parts of a wheel, or at least a wheel with spokes ? 

Ans. Yes. 
1S7 X Int. 40. Now, if in defendants’ machine the hub should 
not onlv be extended inward, but the circular seat for the 
friction band should also be extended or enlarged, so as to be con- 
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siderably larger than the hub proper, the friction band could still be 
applied to this enlarged seat, could it not? 

Ans. If we should change the form of the defendants’ machine, as 
it now appears in the present case, and increase the diameter of the 
seat for the friction band by making adequate changes in other parts, 
the friction band could beappled asnow. _ By seat for the friction band, 
I mean what would be known as the friction hub, and suppose you 
mean the same. 

X Int. 41. I do, and we will use the term friction hub hereafter. 
Now, suppose this friction hub was enlarged in diameter, as sug- 
gested, and attached to the spokes on the inside of the wheel, the 
band could still be applied, could it not? 

Ans. Within certain limits of enlargement, it could. 


Adjourned until Thursday, June 30, A. D. 1881, at ten o’clock 


a.m. 
O. W. BOND, 
Notary Public. 


THursbDAy, June 30, A. D. 1881—ten o’clock a. m. 


Met pursuant to adjournment. 
Present as before. 


X Int. 42. In the Exhibit “ Model Davenport Plow,” if a metal 
ring should be made, somewhat smaller in the diameter than the 
wheel to which the friction device is applied, and attached to the 
spokes on the inside of this wheel, could not the friction shoe be ap- 
plied to that ring just as well as to the rim of the wheel ? 

Ans. As far as the application of the brake shoe to the 

188 metal ring is concerned, there is nothing impossible, out if a 

full-sized plow were made after the Davenport model, with 

this change in the application of the brake shoe, the pressure that 

would be necessary to apply to the shoe to obtain sufficient raising 

power through the friction of the shoe would probably render im- 

practicable any material reduction in the’ diameter of the cirele to 
which the brake is applied. 

X Int. 45. In defendants’ machine the friction device, by means 
of which the swing axle and wheel are locked together, is applied by 
one lever, is it not? | ; 

Ans. Considering that the short arm connecting the ends of the 
band portion of the device is an essential part of the friction device, 
the application is made by one lever. 

X Int. 44. T intended to refer only to the hand lever for the rider. 
Now, in the Davenport model, is not the friction which locks the 
axle and wheel together also applied by a single hand lever? 

Ans. In the complainant’s model the hand lever is brought to a 
convenient position for the rider by being pivoted at the end of the 
slotted bar or lever, secured to the swing board. Without this bar 
secured to the swing board some radical change would be necessary 
to obtain a convenient position for the brake lever proper. 

X Int. 45. But there is only one hand lever by which the “brake,” 
as you call it, is applied to the wheel ? : 
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Ans. That is all. | 

X Int. 46. In the defendants’ plow, what is the purpose of the bent 
arm attached to the lower end of the seat standard just below the 
foot support ? 

Ans. To steady the plow when coming out of the ground, and 

when hooked up for carrying. 
189 X Int. 47. How does it steady the plow when coming out 
of the ground ? | | 

Ans. The forward portion of the plow beam comes in contact with 
the bent arm, and as the plow continues to rise the beam slides under 
the bent arm. 

X Int. 48. Are you the Charles A. Hague who, jointly with Byron 
C. Bradley, obtained a patent for an improvement in sulky plows, 
September 23, 1879, No. 219,800 ? 

Ans. I am. 

X Int. 48. Do you know whether a patent was granted to Byron 
C. Bradley, alone, the same date, and numbered 219,799, for an im- 
provement in sulky plows? -« 

Ans. There was one granted of the above number and date. 

X Int. 49. Are the Furst & Bradley plows, like the Exhibit “ De- 
fendants’ Plow,” made under either of these patents ? 

Ans. They are made under both these patents. 

X Int. 50. Do those patents correctly describe the operation of the 
devices for raising the plow out of the ground as embodied in the 
Exhibit “ Defendants’ Plow ?” 

A. The friction clutch, including the short bar by which the ends 
of the band are joined, is identical in both patents, but the hand lever 
and socket is described only in patent No. 219,799. 

X Int. 51. Is not a friction band passing around a hub or wheel 
an old and well-known mechanical device for applying friction ; 
and, if so, how long have you known of such a device? 

Ans. As a friction device on hoisting drums, and in similar posi- 

tions, the application of the band is old and well known, but 
190 ~— in this friction clutch, as described in the patent, the band is 

only a member of a clutch that we consider new in construc- 
tion and application. The application of the band to hoisting drums 
has been known to me about 15 vears. 

X Int. 52. At the time you got up this friction clutch mechanism 
with Mr. Bradley was not the Furst & Bradley Manufacturing Co. 
using the Davenport friction device on their riding plows ? 

Ans. They were using the Davenpart device to fill special orders, 
but the majority of their wheel-plow productions was not furnished 
with the Davenport device. 

X Int. 53. At the time vou first entered the employment of this 
company what, if any, friction device was used on the riding plows 
made by the company for locking the axle to the wheel ‘ 

Ans. I was unfamiliar with their goods before [ entered their em- 
ploy. 

X Int. 54. How was it after you entered their employ ? 

Ans. They were using the Davenport friction brake on their wheel 
plows. 
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X Int. 55. Since you have been with the Furst & Bradley Manu- 
facturing Co. have not all of their riding plows been connected to 
the swing axle back of the forward end of the plow beam—that is, 
where a swing axle was used ? 

(Objected to for the reason that it is immaterial to the issues of 
this case to show what departures were made from the patent. 


Ans. In the riding plows which the company manufactured the 
crank axle was connected to the beam back of the forward end, in a 
form of riding plow which, it is my impression, was of their design, 

but thev used the Davenport friction attachment for raising 
191 the plows. They have never made, to my knowledge, plows 
identical with the Davenport model now on exhibition. 

X Int. 56. In those plows referred to in vour last answer, made 
by the company, was the draft attached to the forward end of the 
plow beam ? 

Ans. It was; by these plows, I mean the ones to which the Dav-. 
enport raising device was attached. 

Redirect : 

Int. 57. In your answer to cross-interrogatory 51 you state that 
a band, passing around a drum for the purpose of applying friction, 
is old. State whether or nota brake was old, for the purpose of ap- 
plying friction to the rim of a wheel ; and, if so, how long you have 
known of the use of such a device. 

Ans. A brake for applying friction to the rim of a wheel, sub- 
stantially as shown in the Davenport model, has been used, as far as 
I can remeinber, about 25 vears. 

Int. 58. In answer to cross-interrogatory 45 vou stated that the 
Davenport brake was applied by one hand lever. Please state 
whether the application of the Davenport brake brings into action 
any levers which are not hand levers; ind if vou say that it does, 
state what the other lever or levers are, und what service they per- 
form. 

Ans From my knowledge of the wheel plows which the Furst 
& isra Manufacturing Co. have made, and to which they have 
appli .he Davenport friction device, as embodied in the model on 
exhibition. | would state that the hand lever was pivoted to a longer 
lever attached to the swing axle and extending outward about 
as far as the outer end of the hand lever; and that when the plows 

were raised from the bottom of the furrow, this longer lever, 
192 to which the hand lever was pivoted, verv materially assisted 

as a lever, with the wheel as a fulerum, in raising the plow ; 
and I believe that, if the hand lever was applied in a manner that 
prevented it from assisting in raising the plows by direct leverage 
and independent of the friction device, the device would fail, to a 
very serious extent, in accomplishing the object in view. 

Int. 59. State whether or not the friction clutch of defendants’ 
machine, in its application to the friction hub, will swing the bail 
into an upright position ; in your answer give the movements of the 
bail, to which the plow beam is attached, in the operations of the 
plow. 


THE FURST & BRADLEY MANUFACTURING CO. ET AL. 111 


Ans. It has: been found in practice, in machines as placed on the 
market, that a very slight pressure on the hand lever will produce 
sufficient friction to raise the plow, by means of the bail, from the 
bottom of the furrow sufficiently high to hook up the bail and carry 
the plow proper elear of the ground. The absence of unnecessary 
weight to be lifted contributes to this result. The bail, when in 
ordinary plowing position, is so situated that when the wheel is in 
the furrow the bottom of the plow proper and the lower edge of 
the wheel are in the same horizontal plane. When the bail i 
hooked up so as to support the plow clear of the ground the bail is 
at an angle of about 45 degrees; when both the wheels rest on un- 
plowed ground the plow proper is allowed to pass into the ground 
by swinging the bail downward to an angle of about 45 degrees be- 
low the horizontal. 

TInt. 60. Could these movements of the bail above and below a 
horizontal position take place if a swing board like that in the 
Davenport plow was used in its place, with the beams attached: 
thereto back of their front ends? He 

Ans. A swing board axle attached to the plow beams as exhibited 

in this Davenport model would strike the under side of the 
193 pole or foot board when very near a horizontal position; and, 

the under side of the pole and beams = brought to the 
saine horizontal line, the result, as to the swing board, wouid be the 
same, to whatever position in the length of the beam the joint should 
he attached, and, in the construction ‘shown in the model the Swing 
board could not be made to assume an angle materially below the 
horizontal line. If a flatswing board, as shown in the model, should 
be attached back of the forward end and close under the beam, the 
swing board could not be brought materially below the horizontal 
line, but could be raised into a vertical position, with the beams 
above the swing board. If the swing board should be attached 
back of the forward end and close above the beams, the swing board 
could not be raised to a vertical position, without bodily lifting the 
plow beams to the same vertical position. 


CHARLES A. HAGUE. 


Subscribed and sworn to before me this 30th day of June. A. D. 


1881. 
W. BOND, 
Notary Public. 


Byron C. BrapDLey, a witness produced on behalf of the defend- 
ants, being duly sworn, testifies as follows: 


Int. 1. What is your name, age, residence, and occupation? 

Ans. Byron C. Bradley ; age, 42 vears ; residence, Oak Park, Cook 
county, IIL; occupation, ‘superintendent of the Furst & Bradley 
Manufacturi ing Co. 

Int. 2. How long have you been superintendent ? 

Ans. Since 1867. 
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194 Int. 3. How long have vou been familiar with the construc- 
tion and operation of agricultural implements, particularly 
plows with and without wheels ? 

Ans. Twenty-seven years. 

Int. 3. Have you examined and are you familiar with the con- 
struction and operation of the Davenport plow, as illustrated by 
Complainant’s Exhibit “ Model Davenport Plow,” and with the plow 
(full size), Complainant’s Exhibit “ Defendants’ Plow ?” 

Ans. I have examined the model of the Davenport plow and am 
familiar with tho construction of the same. I am also familiar with 
the Complainant’s Exhivit ‘“ Defendants’ Plow.” 

Int. 4. Referring to the “ Model Davenport Plow,” state, in refer- 
ence thereto, what devices or combinations of devices operate in 
lifting the plows by the power of the team and their operation in 
producing that result. 

Ans. I see in the Davenport model wheels, with axle attached to 
the lower edge of swing-board axle, with hinge on the outer edge of 
foot beard, and pole hinged to the outer edge of the axle; beams, 
hinged on the same centers, and lever extending from swing board 
axle parallel with beams; lever and stock attached to the side of the 
beam ; the end of lever extending from swing axle is slotted to re- 
ceive hand lever, which is connected to a brake by a connecting rod, 
the brake arm connected to the post on swing axle; the main lever 
arn, attached to the foot board, passing parallel with the beams to 
which is attached a sheave, over which passes a chain, one end of 
which is attached to the beam, the other end being attached to the 
post extending out from the swing axle. 

Int. 5. State to what extent the friction clutch or brake, the swing 

axle and the wheel will lift the plow beam in the Davenport 
195 plow, as shown by the model, without the devices on the left- 
hand side of the plow carrying the sheave and chain ? 

Ans. In applying the brake, when swing-board axle is in nearly 
a horizontal position, the power of the team lifts swing-board axle 
toa perpendicular position, lifting the point of the beams, hinged to 
the upper edge of the axle, to the height of the swing-board axle, 
leaving the heel of the plow dragging on the ground. 

Int. 6. What devices or combinations of devices are there in the 
defendants’ plow which operate in lifting the plows by the power of 
the team ? 

Ans. There is a wheel, extension clutch, friction band and con- 
necting lever to the band, adjustable connection, lever, and crank 
or bail, by which the plow is lifted free from the ground. There is 
a connecting lever from the bail to the friction band. 

Int. 7. To what extent do the friction clutch, the bail, and the 
wheel lift the plow beam in the defendants’ plow ? 

Ans. Applying the power of friction to it, it lifts it clear from the 
ground. 

Int. 8. How near, or about how near, to the vertical line does the 
bail come in defendants’ plow when the plow is lifted clear from the 
ground? 

Ans. About 45 degrees. 


oe. 
By 
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Int. 9. How near does the swing-board axle come to a vertical 
position in the Davenport machine when the plows are lifted clear 
from the ground ? 

Ans. It comes very nearly to or a little past the vertical position. 

Int. 10. What is the effect or operation in the Davenport plow of 
the projecting arm into which the brake hand lever is slotted and 

pl voted ? 
196 Ans. It has the effect of giving them greater leverage and 
raising the swing-board axle in a vertical position. 
Int. 11. Please state whether or not this projecting arm is an im- 
portant or material part or feature of the Davenport clutch mechan- 
Is. 
Ans. I consider it necessary to the working of the machine sue- 
cessfully. | 
Int. 12. Please state what effect the sheave arm, projecting from 
foot board, has in the raising of the plows, and to what extent it is 
material or important in clearing the plows from the ground as the, 
Davenport machine 1s organized. 
Ans. As the Davenport plow is organized, with a lever, a sheave, 
chain, and connection perform the operation, lifting the heel of the 
plow from the ground, when the swing-board axle is brought up 
vertically by means of a lever or brake. . 
Int. 13. By what means is the foot-board chain arm operated 
when it acts to lift the plow heels clear of the ground ? 
Ans. The pole being held in the neck voke attached to the horses, 
the brake being applied to the wheel, in the movement of the swing 
axle to its vertical position, the post or lever on swing axle, to which 
one end of the chain was attached, in its movement forward, the 
chain passing over the sheave, lifts the rear end of the beam. 
Int. 138. What device or devices, if any, do you find in the defend- 
ants’ plow for separately raising the plow heel after the plow has 
been run out of the ground ? 
Ans. The plow beam of defendants’ plow, in its movement. for- 
ward, strikes an extension stop at the point of the spring or foot 
board. 
197 Int. 14. What difference or differences does it make in the 

structure or operation of the wheel plow whether the axle 
and beam are connected together at the front end of the plow beam 
or back of the front end ? 

Ans. A plow connected at the front end of the beam is lifted, rais- 
ing the point of the plow out of the ground, the rear end still remain- 
ing on the ground. The plow beam attached to the front end at 
the proper distance from the crank, in its movement forward the 
point of the plow is lifted until it is out of the ground, when it 
swings free from the ground on the bail or crank. 

Int. 15. What difference, if any, does it make whether the team is 
hitched directly to the front end of the plow beams or to an inter- 
vening draft pole or board hinged to the front end of the plow beam, 
as in the Complainant’s Exhibit “ Defendants’ Plow” and “ Daven- 
port Model ”? 

Ans. In hitching to the foot board pole is what we term “ high 

10—317 


Pai 
ra iF 
. ih 
> 7 
: Bees 
: Sey 
+: bet 
mm tt 
he } 
| 
| 
ey | 


tk 
SF 


: t 
i 
ei eee 
bitiibail 
H ete: 
tii] 
; 
; 
‘ H 
th 
t 1} 
‘ eo 
a Bae 
iis 
eisas 
7 Lis 
toys 
| ; 
i 
' 7 
‘ ; 
’ : 
. H 
7 
. ; 
ti ; 
big titbert 
it tit} 
t 
rae | Sti 
BES szF 
Peeihary 
tant arett 
H Agst iti 
eetiees: 
eitiaat 
gE Ste 
ity 
eee Ee 
‘Ff ; > 
eat 
+a Lh? 
; es 7) 
reads ta: 
Hots 
seats 
S45 343 
ty t 
ery ( 
Perr ti 
tt 
, > 
, babed i] 
7 S bee 
iftrit 
; 
-f 7 
ad ee 
; 
i ; 
4 3 ; 
. biti 
hat bras 
2 Ee 
tee 
pena th 
i¢ 
ei a 
Lette 
pier es 
ei; 
1a} 
as 
ree eae: 
p43: 
ee Sar 
Pa Re ik: 
Sr oiit 
Beast 
94 
ieee 
Peas 4 
fi 4 
bays ft 
% *¢ 
i teil 
eR 
sts 
ites 
net .e’ 
ee) 
Ba 
ai * 
PB 3 
33 
ae 
3 $fe3 
‘i 
a% 
2: 
xi 


» - : ae % = Ratt ee 
‘ he ven ete whe ese fonrges 
NRE RICE LE RIOR IEEE NRO 
nocroaihcceeprenaeatiammalincts = Salen Ao 
5 sane: ee Se Ste ae 


j 


oe met 


Ta a ae ah ik) RD oe 
$¢- MOE UME a OE ds ee 
Oe Re ees = Pe at - 


3 ss eae Lt ai recat ho 
FORE Toe ae Ee 5 pes a ea 


1 | ROBERT NEWTON VS. 


hitch,” or hitching above the line of draft, while in defendants’ plow 
the hitch can be got in the line of draft by means of adjustment on 
the clevis. | | 

Int. 16. In defendants’ plow how is the friction band arranged to 
form a clutch with the traveling wheel ? 

Ans. The wheel with a peculiar-shaped extension hub to match 
with the seat on its inner end to receive the friction band which 
passes around it, and connecting links attached to lever. The con- 
necting strap to crank on friction band moving, the: movement of 
the lever forward draws the ends of the band together. The move- 
ment of the wheel forces forward the crank. 

Int. 17. State whether, in your opinion, the clutch mechanisms of 
the Davenport machine are substantially the same as or substan- 
tially different from the clutch mechanisms found in defendants’ 

plow, and give your reasons. 
198 Ans. They are different ; the application of the brake upon 
the outside of the wheel throwing the strain between the axle 
and the pivoting point of the post on the swing board ; and on the 
defendants’ plow the extension hub and seat is clasped by the band, 
throwing the strain from the point of the lever to the point on crank 
where the connection from crank to band is made. 

Int. 18. At what point or part of the movement of the wheel is 
the brake of the Davenport machine the most efficient in power and 
in lifting the plows when it is applied in actual use? 

Ans. The nearer the swing board axle gets to a vertical position 
the more power it has in lifting the points of the plow beam. 

Int. 19. State whether or not the axle of the defendants’ plow isa 
swing axle, and to what extent it differs from the swing axle of the 
Davenport machine. 

Ans. As I understand it a swing axle requires two wheels attached 
to it, one at each end. In the defendants’ machine one end of the 
bail swings in the upright; the other end passes through the 
opposite side of the frame upon which the friction clutch and wheel 
revolve. 

int. 20. As the Davenport plow is organized, and the defend- 
ants’ plow is organized, do you consider them to be substantially 
the same or substantially different machines, and give your reasons. 

Ans. In the organization of the two machines I consider them 
ditterent. The weight of a man being carried on top of the beam, 
the beams being hinged at their joint, and the hitch being taken 
from the foot board and pole, and device for lifting the rear end of 
the plow from the ground in complainant’s exhibit, while in the 

defendants’ plow the weight of the man is carried on the arch, 
19 ~~ or being carried by the bail independent of the frame, while 

at work, the team being hitched directly to the point of the 
beam or clevis, leaving nothing but the plow and beam to be lifted 
from the ground when thrown out of the ground. 


Adjourned until Friday, July 1, A. D. 1881, at ten o’clock a. m. 
~O. W. BOND, 
Notary Public. 
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Fripay, July 1, A. D. 1881—ten o’elock a. m. 


Met pursuant to adjournment. 
Present: As before. 


Int. 21. When did you first bring out or put upon the market 
machines like the defendants’ plow ? 

Ans. I think we brought out the defendants’ machine in the spring 
of 1879. 

Int. 22. What caused you or your company to bring out a new 
plow and put it upon the market? 

Ans. The sulky that we had for the trade was losing its prestige 
with our customers. 

Int. 22. What sulky did you have for the trade, and what were 
the objections made to it? 

Ans. We had the Davenport sulky; one of the objections was, 
the man’s weight being upon the beam and plows, and the height 
of the wheels. 

Int. 23. Who owned or represented the Davenport improvements? 

Ans. Robert Newton, Jerseyville, [linois. 

Int. 24. State whether or not Mr. Newton’s attention was called to 
these objections to the Davenport plow; and, if so, with what 

result. 
200 Ans. We had had conversations on the improvements, and 
the necessity of making a sulky plow that would meet the 
demands and competition through the country amongst our agents. 
We had samples of improvements sent to our factory from Mr. 
Newton, and found the same difficulties in them that we found in 
the machine we were already making. 

Int. 25.. When did vou commence your attempts to improve the 
plow on your own account ? 

Ans. I think it was th= fall of 1876. | 

Int. 26. State what efforts, if any, vou made to retain the Daven- 
port brake clutch in the improved plow, and what success you had 
in any attempts at retaining It. 

Ans. After investigating the plow thoroughly, [ made up my 
mind that to make a plow successful for our trade that the carrying 
frame for the man should be independent of the beam, and that the 
wheels should be the proper height to meet the trade’s demand, and the 
beam should be independent of the pole and frame. Taking those 
points I constructed the machine similar to the defendants’ plow 
with the Davenport lifting attachment attached to it. After we had 
completed, we spent one day in the field with it, and found that it 
did not work satisfactorily. After making other changes in it we 
spent one more day in the field, and still found that it was not satis- 
factorv. We then threw the lifting device aside, and by means of 
bolting the lever solid to the crank and rack, as in Exhibit Defend- 
ants’ Plow, we had no further trouble. 

Int. 27. In the form last mentioned what kind of a clutch did you 
have? 

Ans. We had no clutch at all. 

Int. 28. When and for what reason did you apply the clutch now 

on the Exhibit Defendants’ Plow? 
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201 Ans. We applied the clutch’ on defendants’ plow in the 
spring of 1879 to make the operation of lifting the plow from 
the ground easi:-r to the operator. 

Int. 29. After you had the plow reorganized, with axle, large 
wheels, and plow beam, hung as in the Exhibit Defendants’ Plow, 
did you make any attempt to apply the Davenport brake clutch? 
If so, state what success you had. 3 

Ans. After getting those parts together we applied the Davenport 


lifting device, and found it impracticable upon our machine as then 


constructed. 
Int. 30. Why? 


Ans. The diameter of the wheel, making a very long leverage, 


was inconvenient in the operation of the plow in the field, the weight 
of the frame and man being off from the plow beam ; the plow beam 
being-hinged to the bail about the center of the balance, made the 
plow, very unsteady in the ground, without applying some extra 
device for holding the brake arm down. 

« Int. 31. For what purpose or purposes is the bent arm or stop 
applied in the defendants’ plow to the underside of the foot board? 

Ans. It was applied by us in the first machines that we used it 
upon to protect the foot board and feet of the man on throwing the 
plow out of the ground. 

Int. 32. What difference, if any, is there between the Davenport 
plow and the defendants’ plow in getting up to fences, and getting 
the plows out of the ground at the ends of travel ? 

Ans. If the Davenport plow was not thrown out of the ground 
before the team stops, or any obstruction of that kind, the operator 
is obliged to get off from the plow and throw the swing axle 
202 = into an upright position by the main lever, without the use 
of the power of the brake. In the defendants’ plow it allows 
the extension clutch—the extension clutch is so constreted that when 


the wheel is stationary the operator can apply the friction band to. 


extension clutch, and lift the plow from the ground while upon the 
seat. 

- Int. 33. Is there any benefit or advantage in sulky plows in hav- 
ing the land wheel adjustable as to height? If so, state what that 
benefit or advantage is. ; 

. Ans. By the means of an adjustable land wheel the operator can 
at will level his plow at any desired depth. It is a great advantage 
in the turning of the soil on rolling or sliding ground. It is also 
an advantage to. keep the plow as near level as possible in plowing 
for the different depths required by the farmer for his various crops 
or braking. 


Cross-examination by J. M. THacner, Esq. : 


_X Int. 54. Are you a stockholder of the Furst & Bradley Manu- 
facturing Co.? 
- Ans. Lam. 
X Int. 35. Are you an officer of the company ? 
Ans. I am notan officer, but a director. ‘ 
-X Int. 86. Who are the stockholers of the company ? 


ae 
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Ans. David Bradley, J. H. Bradley, and B. C. Bradley. 

xX Int. 37. In your company’s use of the Davenport friction lift- 
ing devices did you employ the projecting arm showmin the Daven- 
port model, to which the lever is pivoted, by which the friction is 
applied to the wheel ? 

Ans. Not exactly as itis shown in the Davenport model on ex- 
hibit. : 
X Int. 38. Please explain how the hand lever and brake 
203. clutch were arranged in your plows in which you used the 

brake clutch shown in the Davenport modei—that is, one 
acting on the rim of the wheel? 

Ans. It is a wooden lever attached to swing-board axle, passing 
back parallel with beams, with mortise passing through the same, to 
which was pivoted a hand lev er, which was connected te the brake by 
a connecting rod. 

. X-Int. 39. In defendants’ plow one e of the wheels is mounted on 
the outer end of the device which you have called a bail, is it not? 

A. Yes. : : 

X Int. 40. Do you understand that a device to be an axle must 
have “two wheels attached to it, one at each end?” 

. Ans. -That is the way I have understood an axle was applied toa 
vehicle. 

X Int. 41. Then in defendants’ plow there is no axle at all, 
there? ! 

Ans. There are axle arms. As I understand, the axle arm is the 
part which the wheel revolves upon, and that part between the 
wheels or arms is the axle; the two parts combining, as we term 

them in the shop, make the axle. 

~X Int. 42. Isn’t an axle arm a part of the axle? 

Ans. It is, when it is attached to the axle. 

X Int. 48. When was it you made the change in the dite: Inen- 
tioned in the last part of your answer to Int. 265, 3 In which vou threw 
aside the lifting device ? 


Ans. I think it was in the fall of 1576 that I experimented with’ 


that machine, and it came out in the spring of 1877, to the best of 
my recollection. 

X Int. 44. Did vour company make and sell the sulky plow with 
this construction ; if so, how long? 

Ans. We made them up to the season of 1879. 
20-4 * Int. 45. In this plow the plow was lifted by the rider 
using the hand lever without any assistance from the draft, 

Was It not? 


Ans. At that time we had no mechanical device to assist in lift- 


ing the plow from the ground. 

X Int. 46. Did you give your sulky plows of this type a special 
name; 1f so, what was it? 

Ans. We h: id at that time a allie plow which we named the Star 
sulky plow. 

X Int. 47. Was that plow, called the Star, different from the one 
about which vou have testified in the last few answers in which 
there was no mechanical device for lifting the plow by the draft? 


Ale 
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Ans. No particular difference, with the exception of the material 
with which they were made. One was constructed, the Star, of cast 
iron and wrought iron combined in the arch. The other was con- 
structed of wrought iron, like Complainant’s Exhibit Defendants’ 
Plow 

X Int. 48. Was there any material difference in the organization 
of those plows—the Star and the wrought iron plow and the Exhibit 
Defendants’ Plow—except the friction mechanism for utilizing the 
draft in raising the plows? . 

Ans. None, with the exception of the leveling device. 

X Int. 49. How long have you known of wheel plows in which 
one of the wheels was adjustable vertically for the purpose of lev- 
eling ? 

Ans. For 14 vears. 

X Int. 50. How long have you known of wheel plows in which 
the draft attachment was made to the forward end of the plow beam 
instead of to the pole or some other fixed part of the machine? 

Ans. About six or seven years; it may be more and it 
205 may be less that my attention has been called particularly to 
that principle. 

X Int. 51. Do you know whether or not it is a much older mode q- 
of construction in wheel plows ? 

Ans. I have not examined into it or given it my attention enough 
to warrant me in giving an answer. 

X Int. 52. In your answer to Int. 29, is the experiment there men- 
tioned by you the same as the one you testified about 1n answer to 
Int. 26? 

Ans. Those two days’ experiments were the only ones that I made 
with the Davenport brake attachments apon experimental plow, 
and, as I understood the questions, they referred to the same time. 

X Int. 53. When did your company begin to use the Davenport | 
device on your plows? “ge 

Ans. [ could not give you the vear or the season ; I think about 
‘74 or “75. 

XN Int. 54. Before that time the company had been making sulky 
plows without mechanism for using the draft in lifting the plows, 
had it not? 

Ans. [ not being in the emplov of Furst & Bradley trom ‘60 to 
66, and as [have heard that they made sulky plows during that 
time, I could only answer from hearsay. 

X Int. 55. How was it from 1867, when you became superintend- 
ent, to 1874? > 

Ans. To the best of my memory, we made no sulky plows dur- | 
ing that time, or up to the time that we took hold of the Davenport 
plow. 

X Int. 56. Were you successful in introducing the Davenport 
plow; did it take the trade ? 

Ans. .As there was no competition at that time in sulky 

206 plows, and with our facilities for distributing them through 
the country, we had no difficulty in placing large quantities 

of them in the farmers’ hands, and for a few seasons we lad what 
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we considered a good trade in them. 
chines came into the market our trade commenced to decline, until 
it was comparatively of no account. 

X Int. 57. Are you the patentee to whom was granted letters pat- 
ent No. 219,799, September 23, 1879? 

Ans. I am the B. C. Bradley mentioned in patent No. 219,799. 

X Int. 58. And you are the joint patentee with C. A. Hague, to 
whom the patent No. 219,800 was granted, are you not ? 

Ans. I am. 

X Int. 59. Please examine this circular pamphlet, which IT now 
show you, and state if it was issued by the Furst & Bradley Manu- 
facturing Company ; and, if so, if it was issued the year that appears 
on the cover and title page. 


Ans. I have examined the pamphlet; it bears all the stamps of 


the Furst & Bradley issue of the year 1875; not being familiar 
with the time that these pamphlets were issued, I could not say posi- 
tively that it was issued or published in the year 1575. 

BYRON C. BRADLEY. 


Subscribed and sworn to before me this Ist day of Juiy, A. D. 1881 
O. W. BOND, 
Notary Public. 


Counsel for defendants here offers in evidence certified copies of 

letters patent granted and issued by the United States as follows, to 
wit: 

207 No. 4149", dated February, 9, 1834, to F. S. Davenport for 
an improvement in gang plows, and the same is marked De- 

fendants’ Exhibit Davenport 1864 Patent. O. W. B.,N. P. 

No. 19,902 dated April 13, 1858, to Charles IF. Anderson for an 
improvement in seeding machines, and the same is marked Defend- 
ants’ Exhibit Anderson Patent. O. W. B., NP. 

No. 30863, dated Deeember 11, 1860, to H. H. Baker for an im- 
provement in plows, and the same is marked Defendants’ Exhibit 
Baker Patent. O. W. B., N. P. 

No. 7813, dated December 3, 1850, to Harvey W. Sabin for an im- 
provement in horse rakes, and the same is’ marked Defendants’ 
Exhibit Sabin Patent. O. W. B., N. P- 

No. 30007, dated September 11, 1860, to J. C. Stoddard for an 
improvement in horse rakes, and the same is marked Defendants’ 
_ Exhibit Stoddard Patent. O. W. B., N. P. 

No. 36966, dated November 18, 1862, to D. J. Powers for an im- 
provement in grain drills, and the same is marked Defendants’ 
Exhibit Powers Patent. O. W. B., N. P. 

No. 17174, dated April 28, 1857, to Sam’l W. Soule for an im- 
proved excavator, and the same is marked Defendants’ Exhibit 
Soule Patent. O. W. B., N. P. 

No. 16318, dated December 23, 1856, to John J. Squire for an 
improvement in horse rakes, and the same is marked Defendants’ 
Exhibit Squire Patent. O. W. B., N. P. 
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And, as illustrating the older art, No. 39,483, dated August 
208 . 11, 1863, to H. R. Huie, for an improvement in gang plows’; 
and the same is marked Defendants’ Exhibit Huie Patent. 


O. W. B., N. P. 


WILLIAM S. Bares, a witness produced on behalf of defendants 
being duly sworn, deposes and testifies as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. William S. Bates; age, 29; residence, Chicago; occupation, 
civil and mechanical engineer. | 

Int. 2. What opportunities have you had for becoming familiar 
with patents and patented improvements in general? State particu- 
larly what opportunities you have had for becoming familiar with 
the construction and operation of gang, sulky, and other plows. 

Ans. I was for a number of vears engaged to a large extent as a 
solicitor of patents, during which time I prepared and_ prosecuted 
applications for letters patent for a great variety of inventions, In- 
cluding a great many for improvements in plows of various kinds, 
and I have been and _ still am frequently called upon to examine 
specifications and drawings of letters patent, and to compare them 
with each other, and with various mechanical devices to determine 
questions of similarity or difference in construction and operation, 
and J am frequently called upon to testifv to such comparisons as 
an expert In patent cases. During my professional career my at- 
tention has been called quite frequently to plows of various kinds, 
and [ have examined a good many patents for improyements in 
plows. 

Int. 3. Have vou examined and are you familiar with the com- 
cere patent, “Complainant’s Exhibit Davenport Reissue 

atent ’ 


? 


Ans. I have examined and am familiar with it. 

209 Int. 4. State what vou understand to be the improvements 
described in said patent, as set forth and particularized in 

the several claims thereof. 

Ans. The improvement set forth in the first claim of said patent 
is a combination of a swing axle, a ground or a carrying wheel, a fric- 
tion clutch mechanism for locking the two together, and means for 
throwing it in and out of engagement, the purpose being, as stated 
in the claim, to raise the plow beam by the draft or power of the 
team. This is effected by turning the axle from a horizontal to an 
upright position, whereby the front ends of the plow beams, which 
are hinged to the axle, are elevated. The back end of the plow- 
beam is raised through the medium of a lever aida chain running 
over a pulley on the end of this lever, the chain being attached to 
the back end of the plow beam and to an arm on the swing axle, 
so that as the axle is turned into an upright position the chain is 
drawn taut, and pulls up the back end of the plow beams; and I 
understand that this arrangement is an essential part of the alleged 
improvement set forth in this claim, for the reasons, first, that the 
claim recites that the parts shall be so constructed as to raise the 
plow ; and, second, that they will not raise the plow if this arrange- 
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ment of cuain and lever be omitted. I therefore understand this 
improvement to consist in the combination of the swing axle, the 
ground wheel, the friction clutch mechanism for locking the two 
together, the lever for throwing it in and out of engagement, and 
the lever marked L in the drawing. | 

The second claim sets forth a combination of a ground wheel, a 
swing axle,and a plow beam connected to the swing axle, and clutch 
mechanism connected to the axle and adapted to lock the wheel and 
axle together, so as to utilize the draft of the team. This claim does 
not differ materially from the first, except that it contemplates 

any kind of clutch mechanism, instead of simply friction- 
210 = clutch mechanism; and I understand that the lever marked 

LL is a necessary element in this claim for the reasons already 
set forth, that the turning of the axle will not raise the plow if this 
lever and its connections be omitted. I therefore understand this 
second claim to be foracombination of aground wheel with aswing 
axle, a plow beam connected with the axle, a clutch mechanism con- 
nected with the axle to lock the wheel and axle together, and the 
lever marked L, whereby the plow beam is raised by turning the 
axle to an upright position, and the draft of the team is utilized in 
so turning the axle. 

The third claim specifies in combination a ground wheel, a swing 
axle, a plow beam connected to the axle, and a friction clutch con- 
nected to the axle and adapted by contact with the wheel to turn 
the axle into an upright position, the purpose being to raise the 
plow beam by aid of the draft of the team, for the reasons already 
given, to wit, that the plow beam won't be raised without the pe- 
culiar construction which includes the lever marked L in the draw- 
ing; I understand this lever as a necessary element, by implication, 
of this claim. 

This is, broadly speaking, my understanding of the improvements 
set forth in the claims of this patent. 

Int. 5. Have youexamined and are you familiar with the defend- 
ants’ patent exhibits, “Anderson patent,” “ Baker patent,” “Sabin 
patent,” “Stoddard patent,” “ Powers patent,” “Squire patent,” “ Hue 
patent,” and “ Davenport 1864 patent?” 

Ans. I have examined and am familiar with them. 

Int. 6. Please state, in reference to each of the said patent exhibits, 
what devices, or combinations of devices, you find shown and de- 
scribed for utilizing the power of the team in raising the plows or 
teeth from the ground? . 

Ans. I will consider said patents in the order in which they are 
mentioned in the question. 


211 Anderson Patent. 


This patent is for improvements in grain drills. In it are two 
carriage wheels mounted on an axle, one of said wheels and the 
axle being provided with a clutch mechanism, by which the two 
may be locked together at the will of the operator, so that the axle 
will be caused to revolve. The plow shares or teeth are mounted 
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on a beam or frame, which is mounted on eccentrics keyed to the 
axle. When it is desired to raise the teeth from the ground the 
operator simply throws the clutch mechanism into engagement, 
whereby the axle is caused to revolve, the eccentrics revolving with 
it, and the frame and teeth are raised by the draft of the team as 
the machine moves forward. 


Baker Patent. 


This patent is for improvements in plows. In it a main frame is 
mounted on two wheels, the plow beams being so connected with 
this main frame that they can rise and fall independently of it. The 
lifting mechanism consists of two rock shafts connected so as to rock 
together, and each provided with sectors and chain. Its chains are 
also connected to the plow beams, so that by the rocking of the 
shafts the beams and plows are raised from the ground. The fore- 
most rock shaft is provided with a lever having a hook which 
catches on pins on one of the ground wheels, so that the shafts are 
rocked and the plows raised by the draft of the team. The chains 
attached to the forward ends of the plow beams are somewhat shorter 
than those at the rear, so that, when the lifting mechanism is thrown 
into engagement with the ground wheel the plows will be tilted up -| ~ 
so as to be run out of the ground. : 


212 Sabin Patent. 


This is a horse hay rake. In it are two carriage wheels, one of 
which is fast to the axle, so that the axle revolves with it. The axle 
has a pin which revolves with it, and which may be caused to en- 
gage with pins in the face of the disk mounted loosely on the axle, 
the pin and disk constituting the clutch mechanism. Connected 
with the disk is a bail, which acts upon the projecting ends of the 
teeth, and lifts the teeth when it is pressed. When it is desired to ee 
elevate the teeth the operator throws the clutch mechanism into en- | 
gagement by means of a hand lever, so that the bail is depressed 
and the teeth raised by the power of the team. 


Stoddard Patent. 


This is a horse hay rake. In it the teeth are raised by the power 
of the team as follows : 

The machine is mounted on two carriage wheels. The teeth are 
mounted on a rock shaft, and this shaft is caused to rock by means 
of a friction device, which is thrown into engagement with one of 
the ground wheels by means of a foot lever, so that the teeth are 
raised by the power or draft of the team at the will of the operator. 


Powers Patent. 


This is a grain drill. The lifting devices in it are as follows: 

The frame of the machine is mounted on two carriage wheels, and 
carries a roller, to which the drill teeth are hung by chains. To the 
hub of one carriage wheel is attached a spur gear, and a pinion on 
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the roller may be thrown into gear when desired. In use the ope- 
rator throws the pinion into gear with the spur wheel by 
213° +means of a foot lever, whereby the rolleris caused to revolve. 
The chains are wound up, and the drill teeth are raised by 
the power of the team. 


Squire Patent. 


This is a horse hay rake. In it are two carriage wheels mounted 
on an axle. To the axle are keyed two backwardly-projecting 
arms, supporting a beam, to which the teeth are hung. <A clutch 
mechanism, operated by a foot lever, locks the axle and one of 
the ground wheels together, thereby causing the axle to revolve, 
and bringing the two arms and the beam into an upright position, 
thereby raising the teeth by the draft of the team. 


Hwie Patent. 


This is a gang plow. In it the plow-beams are hinged to a bail 
or cranked axle, on which the ground wheels are mounted, the 
beams projecting in front of the axle, and the tongue is attached to 
their forward ends. When it is desired to raise the plows, the crank 
axle is turned by means of a hand lever, aided to some extent bv 
the direct draft of the team, thereby raising the beams of the plows 
from the ground. . 


Davenport 1864 Patent. 


This is an improvement in plows. In it the plow beams are 
hinged at their forward ends toa swing axle, and the plows are 
raised as_ follows: 

The front ends of the beams are raised by turning the swing axle 
into an upright position by means of a hand lever, and the back 
ends of the beams are raised by means of a second hand lever, act- 

ing on a castor-wheel standard. The swing axle and hand 
214 ~— lever for raising the front ends of the beams are very similar 

in their construction, operation, and effect to the Davenport 
reissue, to which I have been referred, the only difference being 
that, in the latter, there is a device for utilizing the draft of the team, 
and the arrangements for raising the back ends of the plow beams 
are different. 

Int. 7. As the Davenport machine ts organized, in the structure 
shown in the Complainants’ Exhibit Davenport Model, and in the 
reissue patent, is it essential or important that the swing board axle 
be thrown into an upright position, in its practical operation? Give 
vour reasons for any opinion you may express. 

Ans. As this machine is organized, I should consider it’ essen- 
tial that the axle be turned imto an upright position in order to 
raise the plows, for the reasons that, during the first half of the 
motion of the axle toward the upright position, its effect is simply 
to raise the forward ends of the plow beams, and if it did not move 
beyond this point the plows would simply drag on their heels, and 
not be raised at all from the ground; and if the arrangements for 
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elevating the back ends of the beams were changed, so as to raise 
the plows clear of the ground without turning the axle to an up- 
right position, there would not, in my opinion, be sufficient power 
to do this by the draft of the team, owing to the greatly-increased 
leverage which the resistance would have, due to the inclination or 
oblique position of the axle and the fact that the weight on the 
ground wheel is so very slight that it would ship when the friction 
brake was applied to it. 


Adjourned until Saturday, July 2, A. D. 1881, at ten o’clock a. m. 
O. W. BOND, 
Notary Public. 
215 SATURDAY, July 2, A. D. 1881—ten o’clock a. m. 
Met pursuant to adjournment. 
. Present: As before. 


Int. 8. Compare the Anderson, Baker, Davenport 1564, Squire, 
and such other of the defendants’ exhibits as you may choose to 
mention, with the Davenport reissue patent, and say whether or not 
you find in them, or either of them, the devices described in the 
complainant’s said Davenport reissue patent and specified in the 
claims thereof. 

Ans. I have made the comparison requested with the following 
results: In the Anderson patent [ find a ground wheel and an axle, 
a clutch mechanism for locking the two together, and a lever 
mechanism for throwing the clutch in and out of engagement. The 
ground wheel is in all respects, in construction, function, and pur- 
pose, the same as the Davenport wheel. This Anderson axle is not 
exactly the same as the Davenport swing a-le, but, taken in con- 


junction with its eccentrics, it is in all respects a full equivalent of 


the Davenport swing axle so far as its function of raising the oper- 
ating parts from the ground is concerned, for the reason that it 
operates In a similar manner or for a similar purpose. The clutch 
mechanism in this Anderson patent is not a friction cluteh, but is 
an ordinary clutch, and accomplishes the same result as the Daven- 
port friction clutch. I find, therefore, in this Anderson patent a 
ground or carrying wheel; an axle and eccentrics, which are the 
equivalent of the swing axle; a clutch mechanism, which is the 
equivalent of the friction clutch; and a hand lever for throwing the 
clutch in an out of engagement, so as to lock and unlock the axle 
and ground wheel for the purpose of raising the operating parts from 

the ground, and these parts are combined together and oper- 
216 = ate In a substantially similar manner to the devices men- 

tioned in the first claim of the Davenport reissue. I do not, 
however, tind in this Anderson patent any lever, corresponding to 
the lever L of the Davenport. reissue, for raising the back end of a 
plow beam. 

So far as concerns the second claim of the Davenport. reissue, I 
find in the Anderson patent a ground wheel, an axle and eccentrics, 
equivalent to Davenport swing axle, and a clutch mechanism for 
locking the axle to the ground wheel and utilizing the draft of the 
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team in turning the eccentrics to an upright position and thereby 
raising the operating devices from the ground. I do not find any 
plow beam in this Anderson patent, but there is a frame to which 
the drill teeth and shares are attached, and which is therefore equiv- 
wtlent to the Davenport plow beam; and I therefore find in this An- 
derson patent the fall combination expressed in the second claim of 
the Davenport reissue, with the single exception of the lever L for 
raising the back end of the plow beam. 

So far as concerns the third claim, it differs from the second only 
In specifying the friction clutch Instead of any kind of a clutch, and 
I therefore find in the Anderson patent the devices and combination 
of this third claim, with the single exception of the lever L already 
mentioned, and with the further exception that the clutch is not a 
friction cluteh; but this latter difference I consider immaterial, as it 
performs the same functions In the same manner and for the same 
purpose. 3 

For these various reasons I consider this Anderson patent to con- 
tain all the devices or their equivalents described in the Davenport 
reissue and specified in the claims thereof, with the single exception 
of the lever L; and these devices are combined and operated in a 
similar manner for the accomplishment of a similar purpose. 

In the Baker patent I find a ground wheel like that of 
217 =the Davenport reissue; I find a clutch mechanism, which, 
however, is .not the friction clutch; and | find means for 
engaging and disengaging the clutch mechanism with the ground 
wheel for the purpose of raising the plows by the power or draft of 
the team ; and this patent possesses the additional point of identity 
with the Davenport of raising the front end of the plow beams first, 
so as to run the plow out of the ground. There is not, however, in 
this Baker patent any swing axle nor any lever equivalent to the 
lever L of the Davennort reissue. 

In the Squire patent there is a ground wheel like that of the 
Davenport reissue. There is an axle baving a swinging portion, 
which makes ita swing axle. There is a cluteh mechanism for 
locking this swing axle to the ground wheel, so as to raise the oper- 
ating parts from the ground by the draft or power of the team. 
There is a means for throwing said clutch mechanism into and out 
of engagement. There is no plow beam in this Squire patent, but 
there is the full equivalent of a plow beam in the beams which 
support the rake teeth. The clutch mechanism is not a friction, but 
is an ordinary clutch, which is the full equivalent of a friction 
clutch for this purpose. There ts In this patent no lever correspond- 
ing to lever L in the Davenport reissuc, but with this exception this 
Squire patent, In my opinion, contains the devices described in the 
Davenport reissue, and specified in’ the claims thereof, and these 
devices are combined and operate in a strictly analogous manner 
for the accomplishment of an analogous purpose, the difference being 
that one is a plow and the other a rake. 

In the Davenport 64 patent T find a ground wheel exactly like 
that of the reissue, and [ find a swing axle exactly like that of the 
reissue; and when said axle is turned to an upright position the 
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forward ends of the plow beams are raised, exactly as is the 
218 case in the reissue, and the whole construction and arrange- 

ment of this 1864 machine is exactly like that of the reissue 
machine, with the sole exception that there is no clutch mechanism 
for locking the wheel and axle together; but, as clutches were old 
and well known devices, and were commonly used for locking 
wheels and axles together in agricultural machinery, for raising the 
operating parts from the ground by the power of the team, as shown 
in most of the exhibits to which I have been referred, and were 
used with swing axles, as shown in the Squire and Anderson patents, 
for example, and as friction clutches were well-known equivalents 
for common clutches for this purpose, a friction device being shown 
in the Stoddard patent, I am of the opinion that any ordinary 
mechanic would add such a clutch to the 1864 machine so that the 
axle would be turned up by the power of the team, thus making the 
1864 machine identical with the machine described and claimed in 
the rcissue, so far as concerns the raising of the front ends of the 


ploy ‘ooms. As for the devices for raising the rear ends of the 
plow « ains, they are different in the two patents. 


fii. t. Please compare the devices described and shown in the 
complainant’s reissue patent, and illustrated in the Complatnant’s 
Exhibit Model Davenport Plow, with those of the Complainant’s Ex- 
hibit Defendants’ Plow, and state to what extent you find the devices 
of the two machines in controversy like or unlike in their construc- 
tion and operation, and give your reasons for any opinions you may 
express in the course of vour analysis and comparison of the said 
two machines. 

Ans. I have made the comparison, and find the two machines to 
be entirely unlike in their construction and operation. My reasons 
are as follows: 

In the defendants’ plow there are two ground wheels on an 

219 arched axle, which axle supports the driver’s seat, foot board, 
tongue, etc. To the spindle of one of the wheels is attached 

a bail, which carries the plow beam in such manner that, by turn- 
ing this bail up or down, the plow may be raised or lowered. On 
this bail is a hand lever by which it may be turned up or down, and 
the plow raised by hand. This lever is also connected to the fric- 
tion band, passing around a drum, which it may be made to clasp 
by means of the lever. This drum is loosely coupled to the wheel, 
so that it ean be turned forward without turning the wheel, so that 
the plow can be raised by hand when the machine is stationary. 
The plow beam is hinged on the bail at such a point as to be nearly 
balanced, so that by turning up the bail the entire plow will be 
raised when the share is free, and when the share is in the ground 
it will be simply turned up so as to run out of the ground, and will 
then be lifted. The other ground wheel of the machine has its 
spindle attached to a sliding piece, by which it is adjusted up and 
down to any desired degree to preserve the level of the machine. 
The depth of plowing is gauged by means of a curved rack attached 
to the plow beam, with which a stop on the hand lever engages. 
Comparing this machine with the Davenport, | tind them to differ 
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in every respect. For example, in the Davenport there is a swing 
axle which is turned up to elevate the plow beam. In the defend- 
ants’ machine there is no swing axle, and no axle which turns to 
elevate the plows. On the contrary, the axle is fixed and the plow 
is elevated by means of a bail or crank, which is formed on a con- 
tinuation of one of the wheel spindles. In the Davenport there. is 
a clutch mechanism for locking one of the ground wheels to a swing 
axle. In defendants’ machine there is no swing axle, and conse- 
quently no clutch locking such an axle to the ground wheel. There 
is, however, a clutch mechanism for connecting the bail to a drum 

coupled to the ground wheel. Inthe Davenport machine the 
220 = front ends of the plow beams are directly raised by turning 

up the swing axle, and the back ends are raised through the 
medium of a lever and chain, operated by the turning of the swing 
axle. In the defendants’ machine there is no such arrangement. 
The plow beams are raised, both front and back ends, directly by the 
turning of the bail. In the Davenport machine, when the axle is 
turned up, there must be lifted the weight of the foot board and 
tongue, the driver on the front ends of the plow beams, which offers 
a very great resistance, and does not increase the power available 
for lifting, to wit, the friction of the wheel on the ground. In the 
defendants’ machine the weight of the driver, the foot board, tongue, 
etc., are borne upon the stationary axle, and directly on the centers 
of the wheels, and are not raised at all, but act simply to increase 
the friction between the wheel and the ground, and offer no_resist- 
ance to the lifting of the plow. Inthe Davenport the friction cluteh 
is in the form of an ordinary wagon brake, and 1s much less efficient 
than the defendants’ coupling. In the Davenport the depth is 
gauged by an arrangement of two levers and stops and a rack, while 
in defendants’ there is but a single lever. In the Davenport ma- 
chine there is no arrangement for adjusting one of the wheels up 
and down to preserve the level of the machine, while in the defend- 
ants’ machine there is such an arrangement. 

So far as concerns the devices in controversy, I do not find in the 
defendants’ machine any swing axle, nor any friction clutch mech- 
anism for locking a swing axle to the ground wheel, nor do I find 
any arrangement by which the plow beam or plow is raised by turn- 
ing any swing or other axle into an upright position ; neither do | 
find any arrangement corresponding or equivalent, or in anywise 

similar to the lever L of the Davenport reissue, and for these 


221 ~—reasons I do not find in the defendants’ plow the devices or 


combinations expressed in the claims of said Davenport. re- 
issue, and for all these reasons I am clearly of the opinion that the 
devices and combinations of devices which go to make up the de- 
fendants’ plow and the Davenport reissue machine, respectively, are 
entirely different in their construction and operation, and that the 
two machines are different. 


Cross-examination by J. M. THacuer, Esq.: 
X Int. 10. What, if any, practical experience have you in the 
operation of riding plows? 
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Ans. I never used a riding plow in the field. 

X Int. 11. Have you ever seen them used for plowing in_ the 
field ? 

Ans. [ believe I have, but I haven’t taken especial notice of them. 

X Int. 12. Where do vou find “the language,” in the first claim 
of complainant’s patent, which states that the combination of de- 
vices expressed is for “the purpose of raising the plow entirely from 
the ground ”? 

Ans. It is not stated in the claim in words that the intention 1s to 
raise the plow entirely from the ground, but it speaks of raising the 
plow, which, together with the reference to the specification and the 
fact that in machines of this kind the plows are always adapted to 
‘aised from the ground, is sufficient ground for the inference that 
that is the purpose of the combination. 

X Int. 15. It is only an inference, then, by which vou obtain this 
explanation of the meaning of this first claim,-is it? 

Ans. You mav eall it so, if you like. It is a fair inference, as 

there can be no other object in raising the plows. 
222 X Int. 14. You don’t consider it, then, a desirable object in 
the construction of riding plews to apply a mechanism = by 
means of which the plow is lifted or raised out of the ground by the 
draft ? 

Ans. Not especially, for the reason that the plow can be run out 
bv simply turning it up a little, and with a much less expenditure 
of force than would be required to lift it out. 

X Int. 15. Don’t you think that when the plow is at work in the 
ground it will require more power to raise the beam so as to cause 
the plow to run out of the ground than it will to simply lift the 
plow up after it has been run out of the ground and is pertectly 
free ? 

Ans. That would depend upon the size and shape of the plow. I 
should say, ordinarily, that 1t would be easier to tip up the front end 
a little than it would be to lift the entire plow. 

X Int. 16. Please quote the language in claim two of complain- 
ant’s patent which says anything about raising the plow ? 

Ans. Claim two speaks of raising the plow beam, but says noth- 
ing about raising the plow itself. 

X Int. 17. And this is the fact with claim three of the same pat- 
ent, is it not? 

Ans. Yes. 

X int. 18. If [ understand your statements in vour direct exam- 
ination, vou do not find in either of the exhibits, Anderson patent, 
Baker patent, Sabin patent, Stoddard patent, Powers patent, Squire 
patent, Hule patent, and Davenport 1864 patent, the combination of 
devices actually specified in either of the three claims of complain- 
ant’s patent. Am I correct in this understanding of your testi- 

mony ? 
223 Ans. Not exactly correct, as [ find in soine of said exhibits 
the combinations specified, with the difference that, instead 
of using all the elements exactly as specified, one or more of them 
are replaced by equivalent elenients. 
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X Int. 19. But you do not find the actual clements of the several 
combinations specified in the three claims of the patent, do you? 

Ans. Not exactly as specified in any of the exhibits to which I 
have been referred, either the patents you have mentioned or the 
exhibit defendants’ plow. 

X Int. 20. Will you please state now which one or more of the 
patent exhibits referred to shows a machine embodying the devices, 
or their proper equivalents, entering into the combination defined 
in either of the claims of complainant's patent ? 

Ans. The Anderson patent, with the exception that the devices to 
be lifted are drill teeth and shares instead of plows; the Squire 
patent, with the exception that the devices to be lifted are rake teeth 
Instead of plow8. 

X Int. 21. Will you please state what device in the Anderson 
patent is a plow beam or the equivalent of a plow beam such as are 
used in a machine for plowing the ground? 

Ans. The frame of the machine, which supports the furrow teeth 
and covering shares. : 

X Int. 22. Please explain how this frame performs the function 
of a plow beam, and 1 substantially the same way as a plow beam, 
in a riding plow ?. . 

Ans. It performs the same office for the parts which operate upon 
the soil in the drill that the plow beam does in the plow. It sup- 
ports them, holds them up when raised, and drags them over or 

through the ground when down and operating. 
224 X Int. 23. Can you attach plows to that frame in place of 
the drill teeth or shovels ? 

Ans. I probably could if it were strong enough and not too high 
from the ground. 

X Int. 24. Now, suppose you should attach plows to that frame, 
as you think you can, and should put in operation the draft-lifting 
mechanism when the plows were at work in the ground; would it 
lift up the points of the plows so as to run them out of the ground 
by the further progress forward of the machine? 

Ans. No, it would not. 

X Int. 25. Will you please state what device in the Squire patent 
is a crank or swing axle or its equivalent? 

Ans. The arms C, beam J, and axle L. 3 

X Int. 26. What device in this Squire patent is a plow beam or 
the equivalent of a plow beam ? 

Ans. The arms G. | 

X Int. 27. To what are these arms G attached or secured ? 

Ans. They are attached to the axle L and beam J. 

X Int. 28. Isn't that axle La common straight axle? 

Ans. Apparently it Is. 

X Int. 29. Suppose vou should connect a plow beam to that axle ; 
what effect would the simple rotation of that axle have upon the 
plow beam when the axle and the wheel were locked together by 
the clutch ? 

Ans. No effect. 
225 X Int. 30. Then suppose you connect the plow beam to the 
17—317 
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bar J by a chain asin the patent; what would be the effect on 
the plow when at work in the ground if the axle and wheel were 
locked together ? 

Ans. It would be lifted out of the ground if there were sufficient 
power. It is more probable, however, that with so slight a machine 
the wheel would slip. 

X Int. 31. Would not the operation be, on the contrary, to lift the 
plow up at the heel and turn or keep down the point ? 

Ans. Yes, except as to keeping the point down. 

X Int. 32. What do you mean by an axle? . 

Ans. I mean the transverse piece which has the wheels at its ends, 
the parts on which the wheels revolve being the spindles, and the 
rest of it the axletree. 

X Int. 53. Must this device necessarily be in one piece ? 

Ans. No. 

X Int. 34. If made in two or more pieces must thev necessarily be 
rigidly connected together ? 

Ans. No. I do net consider absolute rigidity as essential, provided 
that it is sufficiently so to keep the wheels in their proper relative 
positions, that, together with supporting the frame or body, when 
there is one, being the ordinary office of an axle. 

X Int. 35. What do you understand by swing axle as used in 
wheel plows? 

Ans. As used in reference to the Davenport reissue it means the 
swing board te which the wheel spindles are attached, and to one 
edge of which the plow beams and other parts of the machine are 

hinged. I never met with the term in connection with other 
226 ~=machines, and assume it to be simply a descriptive term used 
with this machine. 

[AX] Int. 36. You don’t know, then, what a swing axle is, as the 
term 1s applied to a device commonly used in wheel plows, do you? 

Ans. Not if it 1s different from what I have just stated. Iam not 
familiar with the term. 


Redirect : 
Int. 37. What parts constitute the axle in the defendants’ plow? 
Ans. The spindles upon which the wheels revolve, taken together 
with the upright arch to which the seat spring is fastened. 


WM. S. BATES. 


Subseribed and sworn to before me this 2d day of July, A. D. 1881. 
O. W. BOND, 
Notary Public. 


It is hereby stipulated and agreed by and between counsel for the 
respective parties that the pamphlets, Complainant’s Exhibit De- 
fendants’ Circulars, numbered, respectively, 1, 2, 3, 4, and 5, were 
issued and circulated by the defendant corporation during and for 
the years marked thereon; that the Exhibit No. 4 was issued in 
various editions, and circulated for the years 1876, ’77.’78, ’79 and 
80; and that Exhibit No. 5 was issued and circulated for the year 
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1881; also that the Exhibits Nos. 1, 2, and 3 were circulated in large 
numbers, and the Exhibits 4 and 5 were issued to the trade and not 
generally circulated among the farmers; and that the five pamphlets 
may be used as evidence for such purposes as may be desired, so far 
as they are competent evidence. 

O. W. BOND, 


Notary Public. 


227 JosEPH H. BRADLEY, a witness produced, being duly sworn, 
testifies as follows: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Joseph H. Bradley; age, 36 years; Chicago ; secretary and 
treasurer of the Furst & Bradley Manufacturing Company. 

Int. 2. How long, or about how long, have you known Robert New- 
ton, the ee in this cause ? 

Ans. Nearly 10 years. : 

Int. 3. What dealings have your company had with the said Newe « 
ton ? 

Ans. We have manufactured for a number of years a plow under 
the Davenport patent owned by him. 

Int. 4. What amount of license fees or royalties have you paid the 
said Newton, and when did you cease paying them, and for what 
reason ? 

Ans. We paid him in all $19,762.50 up to December 19, 1879. 
Our reason for discontinuing the royalty was that Mr. Newton had 
the Davenport patent reissued, and under it we did not continue to 
manufacture his patent. 

Int. 5. When did you first bring out or put on the market a dif- 
ferent machine from the Davenport, and what caused you to bring 
out anew plow? | 7 

Ans. We began experimenting with a different sulky in the fall 
of 1877; manufactured the same tor 1878 and spring of 1879. Our 
reason for making the change was that the Davenport sulky was 
constructed of wood and with very low wheels, and so constructed 

that the operator’s or driver’s weight rested to a great extent 
228 on the plow, and manufacturers of other sulkies took particu- 

lar pains to show this up to the farming community, which 
made the competition so strong that our customers made complaints 
that they must have something different to offer to their aaa 

Int. 6. What was the retail price of the Davenport machines wien 
vou began, and what was the price when you quit making them ? 
~ Ans. Ido not remember the exact retail list; I think it was 
$70.00: we sell principally to dealers or agents to sell again ; when 
we first began making the Davenport sulky our price to agents 
ranged from $50.00 to $55.00; in some cases we made a slight re- 
duction from this price to large jobbers ; we have since, or just before 
we gave up the manufacture under the Davenport patent, sold the 
same style of Davenport sulky, as far as finish Is concerned, to our 
general trade at $30.00 to $35.00 and to large jobbers as low as 


$28.00. 
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Int. 7. How did the trade in the Davenport plows hold up from 
the time you began up to the time you quit? | 

Ans. I think up to the third year it increased ; after that it de- 
creased very rapidly, which was caused by other manufacturers put- 
ting onto the market improved and much more attractive sulkies. 

Int. 8. State whether or not you called the attention of Mr. New- 
ton to the cause of this decline, and whether any attempts were 
made by him to so improve the Davenport plow that it would main- 
tain its position in the market. ie 

Ans. Wedid, both verbally and by correspondence; Mr. Newton 
made several attempts, but did not succeed in producing a sulky 

that would meet our views or that of our jobbing trade; we 
229 = also made a special effort to get up a sulky that we could apply 

the Davenport patent to, and did finally get one up but did 
not meet with good success in selling it. 

Int. 9. Have you any of the correspondence referred to in your 
last answer; if so, will you produce it, or copies thereof, to be ex hib- 
ited in this case? 

Ans. We have a number of letter-press copies of letters written to 
Mr. Newton during the years 1875, 1876, and 1877, urging upon him 
the necessity of improving his sulky to meet the demands of our 
trade. 


Counsel for defendants offers in evidence the letter-press copies 
produced, and the same is marked Defendants’ Exhibit 12 Letters. 
O. W. B., N. P. 


I have also a letter from Mr. Newton, dated March 9, 1879, 
acknowledging the receipt of one from our firm, dated March 4th, 
to which we call his special attention to a plow made by John Deere 
& Co., at- Moline, Ill., known as the Gilpin More Patent; also to 
Gilbert’s patent sulky plow, manufactured or owned at Champaign, 
Ill. Our reason for calling Mr. Newton’s attention to these two 
patents was that he agreed, in his contract with us, to protect us in 
the exclusive use of the Davenport patent, and we understood at the 
time that the Davenport patent covered the swing board axle, and 
Mr. Newton led us to believe that he could stop Deere & Co. from 
using the crank or bail to which the plow was fastened, which we 
were especially anxious to have him do. 


Counsel for defendants offers in evidence the Newton letter pro- 
duced, and the same is marked Defendants’ Exhibit Newton Letter. 


O. W. B., N. P. 


230 Int. 10. Have you made any effort by yourself, or by your 
order, to find the letter of March 4th referred to in the “ Ex- 
hibit Newton Letter;” and, if so, with what success ? 

Ans. I had search made for it to-day, and failed to find it indexed 
in our letter copy-book. We went through the letters of March 4th, 
but failed to find the same. 

Int. 11. Has your company at any time refused or declined to 
pay royalties under the Davenport patent for such machines as you 
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understood embodied in their structure any of the Davenport 
patented improvements? 

Ans. No. 

Int. 12. Have you paid any license fee- or any royalties to Mr. 
Newton, under the Davenport patent, for machines like the Exhibit 
Defendants’ Plow ? 

Ans. No. 

Int. 13. Did you make any settlements with Mr. Newton for royal- 
ties under the Davenport patent when he was aware that such 
machines were omitted; 1f so. how many and for what vears ? 

Ans. I think we made one settlement on which we paid rovalty 
on the Davenport patent after we began manufacturing the plow 
exhibited by the complainant as defendants’ plow. | 

Int. 14. State whether or not there is competition in sulky plows, 
and what effect a defect would have upon the trade. 

Ans. The competition in sulky. plows is very great, and the least 
imperfection, either in manufacturing, construction or operation, 

makes it almost impossible to make sales. 
931 Int. 15. Would a wheel plow in which the heels of the 
plow proper dragged on the ground when the lifting power 
was exhausted be a salable or practical plow? 
Ans. It would not, in my opinion. 


Cross-exumidnation: 


X Int. 16. Did the Deere plow, of which you notified Mr. Newton, 
as shown by one of your letters offered in evidence, have a mechan- 
ism for raising the plow out of the ground by locking the axle to 
the wheel ” | 

Ans. As we understood it at the time, the sulky and gang plow 
manufactured by John Deere & Company had a device for throwing 
the plow out of the ground by power of the team. 

X Int. 17. Do you know whether or not, as a matter of fact, this 
Was so ? 

Ans. Not being familiar wit! the mechanism of the Deere plow, 
anv more than as to its genera! construction, [ cannot give a posi- 
live answer. 

X Int. 18. How was it, in respect to this mechanisin, in the Cham- 
paign plow of which you have spoken, and to which Mr. Newton 
alludes in his letter of March 9th, 1875, offered in evidence ? 

Ans. I do not understand that it has any lifting device, but it has 
the crank or bail to which the plow is fastened. : 

X Int. 19. Did you ever make an tron frame plow, for which vou 
paid Mr. Newton royalty under the Davenport patent? 

Ans. We did. 

X Int. 20. What stvle of plow was it that you brought out the 
fall of ’77, and manufactured for ‘78 and ‘79, to which you refer in 

vour answer to Int. 5? 
232 Ans. Very similar to the one exhibited by complainant as 
defendants’ plow, except many of its parts were made of cast 
iron instead of wrought iron, as shown in the one exhibited, and 
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had no device for throwing the plow out of the ground by power of 
the team. ae 

X Int. 21. What nume did you give to this plow? 

Ans. It was known as the Star sulky. 7 

X Int. 22. After the device for throwing the plow out of the 
ground by power of the team was applied to the plow, did not Mr. 
Newton ask royalty from you under his contract? 

Ans. Not that I know of, until some time after. 

X Int. 23. In a plow with only two wheels do you think: it would 
be practicable to hold the plow suspended above the ground for any 
considerable length of time by a swing axle alone without any other 
support or stop for the beam, either in front or rear of the axle? 

Ans. Mechanics not being my forte, I shall be obliged to decline 
the answer. 


Redirect : 


R. D. Int. 24. Was it before or after the reissue of the patent that 
Mr. Newton claimed royalties on the plow, like the full size “ Ex- 
hibit Defendants’ Plow,” and was his only complaint the non-pay- 
ment of royalty? 

Ans. I don’t remember of Mr. Newton ever claiming royalty on 
the plow exhibited by complainant as defendants’ plow until after 
the reissue and just before suit was commenced. And that was not 
his only complaint. Mr. Newton and I had a verbal understanding 
that should we decide at any time during the life of his agreement 

with us to experiment or to put any other sulky plow on the 
233 market that we would give him notice, so that he could ar- 

range elsewhere, if he desired, which I did, and at that time 
arranged with Mr. Newton to continue the manufacture of his sulky 
until such time as he might arrange with some one else to manu- 
facture the same; this arrangement was also made so that we could 
work off the finished and partly finished stock for his sulky. 


Re-eross: 


«Int. 25. When was the last settlement between vour con:pany 
and ‘ir Newton under the Davenport patent contract ? 

Ans  ihink it was December 19, 1879. 

R. ©. [nt. 26. Have vou made and sold plows since that date with 
the friction device, the same as used by vou before, and for which 
vou had paid royalty. 

Ans. We have. 

R. C. Int. 27. Was not the verbal arrangement of which you speak 
in the last part of vour 24th answer redirect in reference to the 
Star sulky, and did it not occur before the friction device was ap- 
plied, as in the Exhibit Defendants’ Plow ? 

Ans. This conversation or understanding was had at the time we 
began making the Star sulkv. 

It is agreed that the defendants may introduce in evidence New- 
ton’s notice of forfeiture, and print the same with defendants’ record. 
O. W. BOND, 

Notary Public. 
J. H. BRADLEY. 
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} Subseribed and sworn to before me this 2d day of July, A. D. 1881. 
O. W. BOND, 
Notary Public. 


. 234 United States of America, Northern District of I)linois. 


| STATE OF ILLINOIS, Bry 
County of Cook, {~~ ° 


I, Oscar W. Bond, a notary public in and for the county of Cook, 
in the State aforesaid, do hereby certify that the foregoing deposi- 
tions of Charles A. Hague, Byron C. Bradley, William 8S. Bates, and 
Joseph H. Bradley were taken by and before me, by agreement, at 
the time and space therein specified ; that the said depositions were 
taken on the part of the defendants to be used upon the hearing of 
a certain cause now pending in the circuit court of the United States 
in and for the northern district of Illinois, wherein Robert Newton 
is complainant and the Furst € Bradley Manufacturing Company 
et al. are defendants; that the parties to the said cause were present .- 
at the taking of the same, complainant by his counsel, J. M. Thacher, 
| Esq., and defendants by their counsel, L. L. Bend, Esq., as ‘herein 

appears ; that before deposing the said Charles A. Hague, i.) con C. 
: Bradley, William S. Bates, and Joseph H. Bradley were each ty me 
respectively duly sworn to testify the truth, the whole truth, and noth- 
| ing but the truth in the cause aforesaid ; that their depositions were 
reduced to writing by me from their respective statements, and the 
same duly subscribed and sworn to by them, as therein appears. 

And I do further certify that Iam neither attorney nor of coun- 
sel for any of the parties in said depositions or caption named, and 
am in nowise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and affixed 
my notarial seal, this 2d day of July, A. D. 1881. 

QO. W. BOND, 


a Notary Public. 
935 United States Circuit Court, Northern District of Illinois. In 
; Equity. 
Ronert NEWTON 
v8. 


Furst & BRADLEY MANUFACTURING COMPANY e€ al. 


It is hereby stipulated and agreed that the Furst & Bradley Manu- 
facturing ——s has acquired a right to use in its business the 
letters patent No. 219,799 to Byron C. Bradley for an improvement 
in sulky plows, dated September 25, A. D. 1879, and No. 219,800 to 
Byron C. Bradley and Charles A. Hague for an improvement in sulky 
plows, dated September 25, A. D. 1879, and that said patents may be 
read in evidence for all purposes for which such patents are adinis- 
sible, and subject to all objections that may be made to the introdue- 
tion of junior patents. 

COBURN & THACHER, 
Solicitors for Complainant. 
WEST & BOND, 
Solicitors for Defendants. 
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236 United States Circuit Court, Northern District of [Hlinois. In 
Chancery. 


RoBert NEwron 
vs. 
Furst & BRADLEY MANUFACTURING COMPANY ef. al. 


At Chicago, III, on this 15th day of August, A. D. 1881, before O. 
W. Bond, notary public. TRS 

Present: J. M. Thacher, Esq., for complainant; L. L. Bond, Esq., 
for defendants. 


At 2 o'clock in the afternoon, pursuant to agreement between coun- 
sel, the parties to the said cause, by their counsel as above, met at 
the offices of Messrs. West & B Sond, No. 51-54 Honore Block, Chicago, 
Ill., when the following proceedings were had : 


W.S. Bares recalled: 


Int. 1. Are vou the same Bates who testified heretofore ? 
Ans. I am. 


Counsel for defendants, under the amendment of the answer, offers 
in evidence letters patent of the United States No. 36897, dated No- 
vember 11, 1862, to George A. Daley and Robert M. Treat for an im- 
provement in horse rakes, and the same is marked “ Defendants’ Ex- 

hibit Daley and Treat Patent.” O. W. B., N. P. 
237 Also letters patent, referred to in the Exhibit Daley and 
Treat Patent, patent No.35572, to Robert M. Treat and = rate 
H. Daley, assignees of said Treat, dated June 10, 1862, and granted 
for an improvement in horse rakes, and the same is marked “ De- 
fendants’ Exhibit Treat Patent.” O. W. B., N. P. 


Int. 2. Have you examined and are you familiar with the patent 
Domaliaued Exhibit Daley and Treat Patent ? 

Ans. I have examined and am familiar with it. 

Int. 5. State what devices vou find therein shown and described 
for utilizing the power of the team in elevating or raising the rake 
teeth, and to what extent, if any, the devices or combination of de- 
~vices therein shown and described are similar to the devices shown 
and described in the complainant’s patent reissue No. 8986, for raising 
the front end of the plow beams. 

Ans. I find the following devices: The axle has a rearward ex- 
tension which supports the rake head. On this rearward extension 
isa beam carrying two. ordinary brake shoes, which are pressed 
against the ground wheels by means of a lever and connecting links, 
within reach of the driver on the seat. This lever, marked m in the 
drawings, has its bearing or fulcrum in brackets, n, and is acted upon 
by the tuot of the driver. 

In operation, when it 1s desired to raise the rake teeth, the operator 
presses upon the lever m, thus bringing the brake shoe into contact 
with the wheels, and the rake teeth are elevated by the friction of 
the brakes on the wheels turning the axle and its extension to an up- 
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right position, and the pressure of the operator on the lever m 
238 assists the operation, this lever being so arranged that the force 
on it 1s in the same direction as the force of the ground wheels, 
exerted through the brakes. Compared with the complainant’s re- 
issue, I find the following points of identity in the two machines: 

In the complainant’s reissue there is an axle with a rearward ex- 
tension, and in the Daley & Treat patent there is an axle with a rear- 
ward extension, the only difference between them being that one is 
solid and the other framed. In both the reissueand the Daley & Treat 
patent the lifting function Is peformed by the turning of this rear- 
ward extension into an upright position, the parts to be lifted being 
in both cases attached to the back edge of the rearward extension. 

In the Daley & Treat patent, as in the reissue, there is a brake at- 
tached to the axle, which brake is thrown into contact with the 
ground wheel at the will of the operator, and bv its friction with the 
wheel the axle is turned up as the machine moves forward. In the 
Daley & Treat patent the brake is operated by means of a lever, 
pressure upon which assists the turning up of the axle; and the sim-~ 
ilarity extends still further, as in both the lever is hinged or pivoted 
to a similar device; in the reissue to a long arm and in the Daley & 
Treat patent to a short arm or bracket, and the uses to which these 
devices, as combined in the two patents respectively, — are entirely 
analogous, and the two kinds of machines are commonly built in the 
same shops, and if the front end of a plow beam were attached in 
place of the rake in the Daley & Treat patent, as it is in the com- 
plainant’s reissue, it would be raised exactly as it 1s raised in the 
complainant’s reissue machine. I therefore consider that the devices 
and combinations shown and described in this Daley & Treat patent 
for raising the rake teeth by the power of the team are substantially 

identical with the devices and combinations shown and de- 
239 — seribed in the complainant’s reissue No. 5986, for raising the 
front ends of the plow beams. 

Int. 4. Please look at the model, now shown you, and state to what 
extent it correctly represents the devices shown and described in the 
Defendants’ Exhibit Daley & Treat Patent, in reference to its con- 
struction and operation ? 

Ans. It is the same as the patent, and is a correct representation 
of the devices there shown and described, with the single exception 
that in the model the foot board and seat standards are a trifle too 
far back. They should be just far enough forward to be clear of 
the lever m, which operates the brakes. 


Model shown witness offered in evidence; and the same is marked 
“ Defendants’ Exhibit Dailey & Treat Model. O. W. B., N. P.” 
Cross-examination by J. M. THacner, Esq. : 


X Int. 5. In the Dailey & Treat patent there is a straight axle, as 
you have defined an axle in your former deposition, is there not? 

Ans. Yes. 

X Int. 6. The frame, as it is called in the patent, to which the 
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rake head is attached, is an additional feature which is attached to 
this axle, is it not? 3 


Ans. Yes, sir. 
WM. S. BATES. 


Subscribed and sworn to before me this 13th day of August, A.D. 


1881. 
O. W. BOND, 
Notary Public. 


Counsel for defendants, under the stipulation at the end of the 
deposition of J. H. Bradley, here offers in evidence the Newton letter 
there referred to, and the same is marked “ Defendants’ Exhibit, 
Newton’s Notice. O. W. B., N. P.” 

And thereupon defendants rest. 


Endorsed: Filed Nov. 2, 1882. Wm. H. Bradley, clerk. 
240 C. 
Patent Exhibits. 
United States Circuit Court, Northern District of Illinois. In Equity: 
Ropert NEwrTon vs. Furst & BRADLEY M’F’G Company ef al. 


Coburn & Thacher, for complainant; West & Bond for defend- 
ants. 
Wm. H. Bradley, clerk. 


(Here follows diagram marked p. 241.) 


24? DEFENDANTS’ ExuHisit SABIN PATENT. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unitep States PAtTent OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Harvey W. Sabin Decem- 
ber 3, 1850, No. 7813, for improvement in horse rakes. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eighi 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[L. s.] Kk. M. MARBL<«, 
Commissioner. 


HI Sabin. Q : qe 
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No. 7818. 
UNITED STATES OF AMERICA. 


To all whom these letters patent shall come: 


Whereas Harvey W. Sabin, of Canandaigua, N. Y., has alleged 
that he has invented a new and useful improvement in horse rakes, 
which he states has not been known or used before his -application ; 
has made oath that he isa citizen of the United States; that he 
does verily believe that he is the original and first inventor or dis- 
coverer of the said improvement, and that the same hath not, to the 
best of his knowledge and belief, been previously known or used ; 
has paid into the Treasury of the United States the sum of thirty 
dollars, ‘and presented a petition to the Commissioner of Patents 
signifying a desire of obtaining an exclusive property in the said 
improvement, and praying that a patent may be granted for that 
purpose : : 

These are, therefore, to grant, according to Jaw, to the said Har- 
vev W. Sabin, his heirs, administrators, or assigns, for the term of 

fourteen years from the third day of December, one thousand 
243 =eight hundred and fifty, the full and exclusive right and 

liberty of making, constructing, using, and vending to others 
to be used the said improvement, a + doe tion whereof is given in 
the words of the said Sabin in the schedule hereto annexed, and is 
made part of these presents. | 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this third day 
of December, in the vear of our Lord one thousand eight hundred 
and fifty, and of the Independence of the United States of America 
the seventy-fifth. 

[SEAL. ] ALEN’R H. H. STUART, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
THOS. EWBANK, 


Commissioner of Patents. 


The Schedule Referred to in these Letters Patent, and Making Part of the 
Same. 


To all whom it may concern : 

Be it known that I, H. W. Sabin, of Canandaigua, in the county 
of Ontario and State of New York, have invented a new and useful 
improvement on a horse rake, and [ do hereby declare that the fol- 
lowing is a full, clear, and exact description of the construction of 
the same, reference Lcing had to the annexed drawings, making a 
part of this specification, in which Fig. 1 represents a top view and 
Fig. 2 a transverse section. Similar, letters indicate like parts in 
each figure. Letters A A represent Zhe wheels, which are attached 
to a rotary axle, B B.D Disa tilting bar attached to the axle at 
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d d, and is intended to act upon the stocks to which the teeth of the 
rake are hung at ff. It is governed by the handle a! a’, which is 
fixed to a coupling, projecting from the edge of which is a pin, g, 
touching the tilting bar D D. 
244 The bar E E, attached to the axle e e, is for the purpose of 
holding the stocks down, and is governed by the handle a a. 
The bar F F supports the stocks at the angle made by the teeth of 
the rake, and is made firm to the thills extending back; it also 
answers the purpose of clearing the hay from the points of the teeth 
as they are raised. ” 

The principal point of my invention consists in the operation of 
the coupling K. By means of the handle e e working upon a fulerum 
at L the coupling is moved to the right or left upon the axle; when 
moved to the left the clutch 2, fixed into and revolving with the 
axle, is caught upon pins, 0 0 0, fixed into the left side of the coupling 
K, Fig. 1. The clutch z, being caught upon a pin, turns the coup- 
ling, and by that means all the stocks are raised. When the pin g, 
projecting from the coupling, meets the inclined plane C, and moving 
down the side y y y, the pins clear the clutch and the stocks again 
fall, and thus by moving the handle ¢ e, acting as a lever upon the 
fulcrum L, the operation is repeated at will. 

What I claim as my invention and desire to secure by letters 
patent in my improved horse rake is the devices for raising the 
teeth simultaneously to clear them of the hay and dropping them 
again by means of the apparatus, substantially as described, being 
worked by the draught of the team when thrown into gear at the 
will of the operator. | 

The above specification of my improved horse rake signed and 
witnessed this fifth day of October, 1850. 

HARVEY W. SABIN. 

Witnesses : 

J. H. ADAMS, Jr. 
H. H. YOUNG. 


Ex’d: J. A.W. M. McK. 
Endorsed: Filed Nov. 3, 1882. Wm. H. Bradley, clerk. 


245 DEFENDANTS’ EXHIBIT SQUIRE PATENT. 


2-175. 
DEPARTMENT OF THE INTERIOR, 
UNITED StaTEs PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted John J. Squire December 
23, 1856, No. 16518, for improvement in hay rakes. ) 

In testimony whereof I, E. M. Marble, Commissioner of patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eight hun- 
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dred and eighty-one, and of the Independence of the United States 


the one hundred and fifth. | 
[L. s.] Kk. M. MARBLE, 


Commissioner. 
(Here follow diagrams marked pp. 246, 247.) 
No. 16318. 
Unirep STATES OF AMERICA. 


To all whom these letters patent shall come: 

Whereas John J. Squire, of St. Louis, Mo., has alleged that he has 
invented a new and useful improvement in hay rakes, which he 
states has not been known or used before his application ; has made 
oath that he is a citizen of the United States; that he does verily 
believe that he is the original and-first inventor or discoverer of the 
said improvement, and that the same hath not, to the best of his .. 
knowledge and belief, been previously known or used ; has paid into 
the Treasury of the United States the sum of thirty dollars, and pre- 
sented a petition to the Commissioner of Patents signifying a desire 
of obtaining an exclusive property in the said improvement and 
praying that a patent may pe granted for that purpose : 

These are, therefcre, to grant, according to law, to the said John 
J. Squire, his heirs, administrators, or assigns, for the term of fourteen 

vears from the twenty-third day of December, one thousand 
248 eight hundred and fifty-six, the full and exclusive right and 
liberty of making, constructing, using, and vending to others 
to be used, the said improvement, a description whereof is given in 
the words of the said Squire in the schedule hereunto annexed, and 
is made part of these presents. 

In testimony whereof I have caused these letters to be made 
patent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty- 
third day of December, in the year of our Lord one thousand eight 
hundred and fifty-six, and of the Independence of the United States 
of America the eighty-first. 


[SEAL. ] ROBERT McCLELLAND, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
C. MASON, 


Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the 
Same. 


To all whom it may concern : 

Be it known that I. John J. Squire, of the city of Saint Louis, in 
the county of Saint Louts and State of Missouri, have invented a 
new and useful improvement on harvest rakes, to be used in gather- 
ing hav or grain; and I do hereby declare that the following 1s a 
full and exact description of the same, reference being had _ to 
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the accompanying drawings and the letters of reference marked 
thereon. 

Figure 1 is a plan; figure 2 is a transverse section at X; and fig- 
ure 3 is a plan of tooth and arm, which I design using in connection 
with this machine should it be found necessary. 

The object of my invention is to place an efficient means, under 
the control of the driver, by which the rake can be lifted from the 
ground and lowered again at pleasure by the power applied to draw 
it. " 

To do this I place on the axle a clutch, made to work oma feather 

at D, figure 1, and to mesh in a corresponding clutch on the 
249 ~=wheel, as shown also at D. I connect a lever to this clutch 

and carry its end under the seat of the driver, as shown at B, 
figures one and two, or at some other convenient place, where the 
driver may have it under his control. I place on the axle at F 
anarm and connect it to the end of the lever at B by means of the 
chains, shown also at B. This arm is secured to the axle so as to 
turn with it. The arms C C are also secured to the axle at one end, 
and to the cross-bar J at the other, to which the arms G G G, «e., 
are suspended by a chain, shown at K. The arms G G G, &c, are 
swung on the axle at L, so as to vibrate freely, and being suspended 
at the other end, and kept down merely by force of gravity, they can 
accommodate themselves to any irregularity on the surface of the 
ground. , : 

Let the rake be in the position shown on the drawing, and let it 
be desired to raise the arms so that the rake shall discharge its load. 
The driver, sitting in the seat at A, puts his foot on the end of the 
lever B, and throws it forward in the direction of the arc I, tigure 1, 
which throws the clutch D in gear and causes the axle to turn with 
the wheels so that the arms © C and their attachments are made to 
raise in the direction of the are H, shown in red, figure 2. The arms 
CC having lifted far enough in the above-mentioned direction to 
discharge the rake of its load the chain on the lever F acts on the 
lever B and detaches the clutch D, thus allowing the rake to fall 
back to its position on the ground. | 

If it is desired to keep the rake off from the ground it is only nec- 
essary to catch it, when it is raised up by the clutch, under the hook 
lever E, figure 2. 

What I claim and desire to secure by letters patent, is— 

The clutch, and levers operating the same, in combination with 
thearm F of the rake shaft, and the connection between said arm 
and lever B, whereby the rake is lifted by the moving power, and 
automatically released, substantially as specified. : 

JOHN J. SQUIRE. 

Witnesses : 

R. H. COLE, 
AMOS BROADNAN. 


ex: J. A.W. M. Meck. 
Fidorsed: Filed Nov. 3, 1882.) Wim. H. Bradley, clerk. 


(Here follows diagram marked p. 250.) 


950 


C. F. ANDERSON. 


Grain-Drill 


Patented Apr. 18. 1858. 


No. 19 902. 


| 


‘rm 


e 
| | 
a a 
' 


le om an Wi 


4/ 


cial | 
IE _ ayn rE — — 4 WE “4 
. aii ew Wt 7 NS 


iy BAW Ite: 


prevent 74 ¢ -—— 
? _ 


. Zuast * one § 


In fg G@. 


Th 
lev 
wh 
the 
“als 
CC 
dise 
leve 
bach 

It 
essal 
level 

W 

Th 
thea 
and | 
autor 


Wi 


a 
Deeg ie PE RA Ie 
ane OE 4 EN + wu w : iz ¥ Tey yer 7 


ARORA AABN OM PERSE TBE ne 


- £ 2. ae a ate} PSK AS ate - os a tat 
RSS PO i BME oe ER CR e eS Stet CAS ges ee 
¥. *. APTS 3 . e: wae ae S Y ote hail 
aes Me =, PE ey An lee ee 7 rat BY Sy 


THE FURST & BRADLEY MANUFACTURING CO. ET AL 143 


251 DEFENDANTS EXHIBIT ANDERSON PATENT. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Charles F. Anderson A pril 
13, 1858, No. 19902, for improvement in seeding-machines. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth. 

[x. s.] KE. M. MARBLE, 
, Commissioner. 


No. 19902. 
UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come: 


Whereas Charles F. Anderson, of Charlestown, N. H., has alleged 
that he has invented a new and useful improvement in seeding- 
machines, which he states has not been known or used before lis 
application ; has made oath that he is a citizen of the United States; 
that he does verily believe that he is the original and first inventor 
or discoverer of the said improvement, and that the same hath not, 
to the best of his knowledge and belief, been previously known or 
used ; has paid into the Treasury of the United States the sum of 
thirty dollars, and presented a petition to the Commissioner of Pat- 
ents signifying a desire of obtaining an exclusive property in the 
sail improvement, and praying that a patent may be granted for 
that purpose : 

These are, therefore, to grant, according to law, to the said 

Charles F. Anderson, his heirs, administrators, or assigns, for 
252 the term of fourteen vears from the thirteenth day of April, 

one thousand eight hundred and fifty-eight. the full and ex- 
clusive right and liberty of making, constructing, using, and vend- 
ing to others to be used, the said improvement, a description whereof 
is given in the words of the said Charles F. Anderson in the sched- 
ule hereunto annexed, and is made part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this thirteenth 
day of April, in the year of our Lord one thousand eight hundred 
and fifty-eight, and of the Independence of the United States of 
America the eighty-second. 

[SEAL. ] JACOB THOMPSON, 
Secretary of the Interior. 
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Countersigned and sealed with the seal of the Patent Office. 
J. HOLT, 


Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the 


Same. 


To all whom it may concern: 


Be it known that I, Charles F. Anderson, of Charleston, in the 
county of Sullivan and State of New Hampshire, have: invented a 
new and improved seeding machine; and I do hereby declare that 
the following is a full, clear, and exact description of the same, ref- 
erence being had to the annexed drawings, making a part of this 
specification, in which— 

Fig. 1 is a side sectional elevation of my improvement, taken in 
the line x z, Fig. 3. 

Fig. 2 is also a vertical section of do., taken in the line (y) (y), 
Fig. 3. 

Fig. 3is a plan or top view of do. , 

Fig. 4 is a front view of do. 
253 Fig. 5 is a detached vertical section of one of the bearings 
of the shaft which communicates motion from the driving 
wheel to the seed slides. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

This invention relates to an improvement in that class of seeding 
machines in which two distributing devices are combined, for the 
purpose of distributing different kinds of seeds with one and the 
same driving mechanism ; and the invention also relates to a pecu- 
liar device for marking the hills at certain points, and to a novel 
arrangement of means for elevating the body of the machine, so that 
the seed’ conveying tubes and shares may be readily elevated, free 
from the ground, while the machine is being drawn from place to 
place, or at any time, when the distribution or planting of the seed 
is not required, while the machine is in motion, as In turning 2t the 
end of rows, ete., ete. 

To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it: 

A represents an axle, and B B’ are wheels, which are placed loosely 
on the ends thereof. CC’ are eccentrics which are placed on the 
axle, one near each end, and are secured thereon by jam nuts (a) (a). 
The eccentrics C C’ are encompassed by straps D D, cne to each, and 


. ‘ 
4 


these straps are attached to the under side of a rectangular frame, EF, 
which carries two seed boxes, F G, and also the mechanism by which 
the seed slides are operated. The eccentric C’ is provided with a 
flanch (6) at each side, said flanches being of double cam or oblique 
shape, so as to form shoulders (c), two at each side of the eccentric 
and at opposite points of its circumference. H isa slide rod fitted 
in suitable bearings at the under side of the frame E, and operated 
by a lever, 1. On the rod H two pendants (d) (d) are placed, a pend- 
ant being at each side of the eccentric C’, and on the outer end of 
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the rod IT a pendant fork (c) is fitted, said fork enco:n passing a clutch 
(f), which, when desired, engages, by adjusting the rod H, the axle A 
with the wheel B. 

On the inner end of the hub of the wheel B’ a spur wheel, J, is 
placed, and on the frame FE, between the two seed boxes F G, and 
parallel with them, a shaft, K, is placed. One end of this shaft is 
fitted in a bearing () attached to the frame E, and the opposite end 
is fitted in a tube or collar (i), which: is fitted in a bearing (7) attached 

to the frame. Both bearings (/) ()) are fitted on vertical rods 
254 = =(2’) («’) attached to the frame E, and the bearings are allowed 

to slide freely upand down on said rods, and are secured at 
any desired points by set screws (¢”). The tube or collar (é) is allowed 
to slide longitudinally, to a certain extent, in its bearing (7), but is 
prevented from turning therein by means of a feather (4) which 
works in a groove (/) in the bearing. See Fig.2. The portion of the 
shaft K that is fitted within the tube or collar (7) has a zigzag groove 
made in it, as shown in Fig. 2. The portions (m) (m) of the groove 
are parallel with the shaft K, but the portions (mn) (m) are of spiral 
or screw form, and communicate with the portions (m) (m) at oppo- 
site ends, so as to form a continuous groove. This will be clearly 
understood by referring to Fig. 2. From the inner side of the tube 
or collar (¢) a pin (0) projects, said pin fitting in the zizzag groove. 
To the end of the shaft K a pinion, L, is placed. This pinion has its 
outer edge formed.of two oblique portions (p) (p). See figs. 2 and 3. 
On the shaft. K a collar, M, is placed loosely, and is allowed a certain 
degree of play or movement thereon when a stop, N, is removed. 
This stop is constructed similar to a spring clamp; it grasps the 
shaft K, and is retained thereon by its own elasticity, the stop being 
fitted between one end of the collar M and a shoulder (p’) on the 
shaft K.° A conical boss or shell, O, is also placed on the shaft K, to 
receive one end of the collar M, which at said end is of conical or 
taper form and of increased diameter, as shown more_ particularly 
at (q) Fig. 2. The collar M is encompassed by a loop (7) which is 
attached to a lever, P, the lower end of said lever being pivoted to a 
pendant (r’) of the framing. See Figs. 1, 2,and 4. 

At the bottom of the seed box F a slide, Q, 1s placed. This slide 
has an aperture (s) made through it near its center. At the bottom 
of the seed box G a similar slide, R, is fitted, which also has an aper- 
ture (¢) made through it near its center. Both seed boxes F G have 
a guard or partition (w) at their center, said guards covering the 
orifices of conveying tubes S 8, the dower ends of which are con- 
nected, as shown clearly in Fig. 1. To the tubes S a furrow share, T, 
and covering share U are attached, as shown clearly in Fig. 1. 

The two slides Q R are connected by a cross plate (w), and to this 
plate a standard (at) is attached, said standard having one end of a 
curved rod, W, attached to it, by passing through a slot (6+) made 
therein, so that the rod may rise and fall, the opposite end of the rod 

resting on the collar M, and bearing against the boss or shell O. 
200 Through the front cross piece (att) of the frame E a verti- 
cal spindle (bff) passes, and the lower end of this spindle is 
connected by a link (ctf) with a horizontal shaft (dtt), the bearings 
19—317 
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of which are secured to the under side of frame E. To the inner 
end of the shaft (dtt) a vertical rod (eft) is attached, and a blade or 
scraper (f tt) is attached to the lower end of the rod (eff), the blade 
or scraper penetrating the ground a suitable depth. A spiral spring 
(gtt) is placed on the spindle (Ot), said spring having a tendency 
to keep the blade or scraper (f tt) by the side of the share T. 

The operation is as follows: As the machine is drawn along, the 
spur wheel J rotates the shaft K, through the medium of the pinion 
L, and the shaft K has a longitudinal vibratory movement given it, 
as well as a rotary one, by means of the zigzag slot in the shaft, in 
connection with a spring (ct) attached to the cross plate (w) of the 


slides F G. The spiral portions (2) (n) of the zigzag groove, In con- 


sequence of acting against the pin (0) of the tube (2), throws the 


shaft K-inwards, and when the outer ends of said portions (n) of the 


groove reach the pin (9) the shaft K is thrown back to its original 
position by the spring (ct), the parts (m) of the zigzag groove allow- 
ing the shaft to return directly back. In consequence of the double 
oblique form of the outer side of the pinion L, said pinion, at every 
semi-revolution, passes out of gear with the wheel J, and the shaft | 
K is allowed to return freely back to its original position without 
causing any binding of the gearing LJ,a contingency likely to 
occur if provision were not made to prevent it, as the shaft K can- 
not turn when the pin (0) is in either of the grooves (m). The longi- 
tudinal movement of the shaft K gives the reciprocating movement 
to the slides Q R, through the médium of the rod W, which serves 
as a latch,and when it is designed to stop the slides Q R the stop N 
is Withdrawn from the shaft Ik, and the lever P moved in the direc- 
tion of the arrow (see Fig. 5) and the collar M will raise the rod or 
latch above the enlarged portion (q) of the collar M, and the spring 
(ct) will throw the end of the latch or rod over the boss or shell O, 
and the. slides will be stopped. The pinion L will also at the same 
time be thrown out of géar with the wheel J, and the necessary longi- 
tudinal movement of the shaft K, necessary to effect this, is obtained 
at any time, irrespective of the position of the zigzag slot and pin 
(0), by means of the sliding collar (i). By means of the rod or latch 
W, operated as shown, the slides Q R are allowed to be thrown 
256 back by the spring (c+), when the pinion L is out of gear with 
wheel J, and the aperture in slide Q will be thrown under the 
guard («), forming a perfect and quick acting cut-off. The slide Q, 
it will be understood, distributes the corn or other seed which is 
planted in hills, and the aperteres of the two slides.Q R distribute 
their seed respectively at opposite sides of the guards(u). The slide 
R will distribute its seed in almost a continuous stream, as the seed 
is distributed as the shaft K is moved outward from the wheel B’, 
and this movement is slow compared with the return movement 
given it by the spring (ct), and as the seed in hopper F is distributed 
during the quick backward movement of the shaft K, it follows, as 
a matter of course, that the latter slide will distribute the seed in 
hills. 
The conveying tubes S and shares T U may be raised free from 
the ground at any time by operating the lever I so that the clutch 
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(f) may connect the axle A with the wheel B’; the axle will then 
rotate with the wheel B’ and the eccentrics C C’ will raise the frame 
E, one-half of a revolution of the eccentrics elevating the frame to 
its highest position. The shoulders (c)(¢c) on the flanches (6) (0d) of 
the eccentrics serve as stops, and arrest the rotation of the eccentrics 
at each half revolution, and at the two points of adjustment of the 
frame. The shares may also be retained at any desired height by 
varying the position of the eccentrics on the axle A. 
ss In commencing each row the position of the first hills planted are 
designated or marked by depressing the spindle (6++), by which the 
blade or scraper (f t+) is operated or thrown outward, so as to leave 
a depression or mark distinetly visible to serve as a guide at the 
commencement of the succeeding row, thereby insuring the perfect 
planting of seed in check rows. 
Having thus described my ee I claim as new and 
| desire to secure by letters patent is— 
| Ist. Actuating the seed slides Q R by means of the shaft K, oper- 
ated from the wheel B’ by the spur wheel J, pinion L, beveled or 
made of double oblique form on its outer side. the tube or collar (2); * 
provided with the pin (0), and the zigzag groove in the shaft K, 
- and the spring (ct), the above parts being arranged to operate as 
and for the purpose set forth. 
2nd. The latch or catch W, connected with the slides Q R, and 
used in connection with the sliding collar M, and the boss or shell 
QO, on shaft K, substantially as and for the purpose set forth. 
257 3rd. I claim the blade orscraper (ft), attached to the rod 
(ett), and actuated, when desired, by means of the spindle 
(htt), ab (d++), and link (ett), and spring (g++), substantially as 
and for the purpose specified. 
4th. Raising and lowering the frame E of the machine, by means 
of the éccentric CC’, attached to the axle A, in connection with the 
¢ - straps D D, and clutch (f), substantially as and for the purpose 


herein specified. 
CHARLES F. ANDERSON. 


Witnesses: 
, HENRY HUBBARD. 
LOUISE WEST. 


M. Mck. J. A. W. 
Filed Nov. 3, 1882. Wm. H. Bradley, Clerk. 


Iex.: 


Endorsed : 


258 DEFENDANTS EXHIBIT STODDARD PATENT. 

(2-175 

DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 


To all persons to whoin these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted J. C Stoddard September 
11, 1860, No. 30007, for improvement in horse rakes. 
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In testimony whereof, I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 


the one hundred and fifth. 
[L. s.] E. M. MARBLE, 


Commissioner. 


(Here follows diagram marked p. 299.) 


No. 30007. 
UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come: 
Whereas J. C. Stoddard, of Worcester, Massachusetts, has alleged 
that he has invented a new and useful improvement in horse rakes, 
which he states has not been known or used before his application ; 
has made oath that he isa citizen of the United States; that he does 
verily believe that he is the original and first inventor or discoverer 
of the said improvement, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used; has paid : 
into the Treasury of the United States the sum of thirty dollars, and 
presented a petition to the Commissioner of Patents signifying a de- 
sire of obtaining an exclusive property in the said improvement, and 
praying that a patent may be granted for that purpose : 
These are, therefore, to grant, according to law, to the said J. C. =. 
Stoddard, his heirs, administrators, or assigns, for the term of four- 
teen years from the eleventh day of September, one thousand 
260 eight hundred and sixty, the full and exclusive right and 
liberty of making, constructing, using, and vending to others 
to be used, the said improvement, a description whereof is given in 
the words of the said J. C. Stoddard in the schedule hereunto an- on 
nexed, and is made part of these presents. 
In testimony whereof [ have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 
Given under my hand, at the city of Washington, this eleventh 
day of September, in the year of our Lord one thousand eight hun- 
dred and sixty, and of the Independence of the United States of 
America the eighty-fifth. 
[SEAL. ] JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
PHILIP F. THOMAS, 


Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the 


Same. 


To all whom it may concern: 
Be it known that I, J. C. Stoddard, of Worcester, in the county of 
Worcester and State of Massachusetts, have invented a new and 
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improved horse hay rake, and I do hereby declare that the follow- 
ing is a full, clear, and exact description thereof, reference being had 
to the accompanying drawings forming a part of this specification, 
In which— 

Figure 1 represents a vertical Jongitudinal section taken through 
my machine, showing the device for operating the rake, with the 
parts in two positions. 

Figure 2 is a plain view of my machine, with a section taken 
through the wheel that operates the rake. The red lines in this fig- 
ure represent a device which I shall apply to my rakes for gather- 

ing in windrows. 
261 Similar letters of reference indicate corresponding parts in 
both figures. 

This invention is an improvement in raising and holding the 
tines of the rake down upon the ground, by which this operation 
can be effected instantaneously and with little or no exertion on the 
part of the driver; hand levers may be dispensed with; consequently 
the driver, who may be a boy, will havea free use of both hands for 
handling the reins and controlling the horse. 

The power required to raise or keep the rake teeth down on the 
ground during raking is exerted by the horse drawing the machine, 
without gearing, and by a very simple and efficient contrivance. 

For effecting this object ny invention consists in imposing be- 
tween a projecting flange, on one of the wheels for supporting the 
rake, frame, ete., and a friction collar on the hub of said wheel, a 
friction wheel having its bearings in a movable piece, which is op- 
erated by the driver, so as to alternately bring this friction wheel in 
contact with the collar on the hub of the driving wheel, and the 
flange at the circumference of this wheel. The motion thus obtained 
by bringing the friction wheel respectively in contact with two op- 
posite surfaces moving in the same direction will, by a suitable 
attachment of the friction wheel with the rake head hereinafter de- 
scribed, elevate, or by the contact of the friction wheel with the 
periphrey of the collar, keep the rake teeth down firmly upon the 
ground with a force which is controlled by the driver, all in the 


‘manner hereinafter described and represented. 


To enable those skilled in the art to fully understand my inven- 
tion, I will proceed to describe its construction and operation. 

In the accompanving drawings, A A! represent flanged wheels 
upon which the rake, with the mechanism for operating it, is sup- 
ported, A! being the wheel for operating the rake, as will be herein- 
after described. B!' is the axle, a little to one side of which are at- 
tached thills D. The driver’s seat (not shown) is mounted upon the 
axle B. Eis a longitudinal beam, attached to the axle on one side 
of the machine, and on the inside surface of the wheel A'. This 
comprises the frame-work of the machine, which 1s made light and 
strong in the usual manner. 

Upon the beam FE, recessed into the axle B, and seated between 
suitable guides, is a movable bearing block F, which is held down 

| in its place by a suitable button, a, and bent plate, 6, but al- 
262 lowed to have a slight longitudinal movement, which move- 
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meat is imparted to it by the driver, through the medium of 
foot levers d d, their shaft c, and vibrating arm e; the shaft c has its 
bearings in a longitudinal middle piece, G, and piece, f, respectively ; 
the ; ee fis fixed to the front end of the beam E. 

Jis iriction wheel, which is keyed securely to its shaft K, which 
shaft lias its bearings in movable block F, and in the rear end of the 
longitudinal middle piece G; the opposite end of the shaft K to the 
friction wheel J carries an arm, L, which arm is connected to a sim- 
ilar one, L’, projecting from the rake head M, bv a rod, g, which rake 
head has its bearings in brackets hh, projecting out from either end 
of the axle B. The arm L/ is fixed at the middle of the rake head, 
so that the power to be applied for operating it will be equally dis- 
tributed over its entire length, and in both of its end bearings. 

The friction wheel J is interposed between the flange & of wheel 
A’, and a friction collar or wheel, N, formed on the insideof the hub 
of wheel A’; the diameter of the friction wheel J is slightly less 
than the distance between the periphery of the collar N and the in- 
side surface of flange k of wheel A’, so that the periphery of the 
friction wheel J will not come in contact with the two surfaces abeve 
mentioned at one time. It will be here seen that two such friction 
wheels as that lettered J may be used, and thus dispense with the 
collar N by bringing each wheel alternately in contact with the 
wheel’s (A’) flange, at Opposite points, but the device herein de- 
scribed will be preferable on account of the side draft, which would 
be caused’ by bringing a friction surface to bear hard upon the cir- 
cumference of one driving wheel, in order to keep the rake teeth 
down upon the ground. 

The funetion and operation of the several parts constituting my 
invention T will briefly describe as follows : 

It will be seen by the above mrss 0 that I dispense with 
toothed gearing, an objectionable feature to all machines for raking 
hav, and at the same time accomplish the work of raking up and 
leaving the hay in windrows by raising the rake at a suitable time 
and dropping and holding the teeth down to the ground ina siniple 
manner; and Itransfer the labor, heretofore required of the driver, 
to the horses: still T place under control of the driver the applica- 
tion of this power at the desired intervals. To this end the friction 

Wheel J is used, which can be brought in contact with the 
263 wheel's flange, or the collar N, on the hub of this wheel, 

while the machine is in motion, by a simple movement of 
the feet on the pedals dd, and the friction of contact, between the 
wheel J and the flange &, or the collar N, will give motion to the 
the rake: and if it is desired to keep the rake teeth down on the 
ground, by placing the foot on the nearest pedal the wheel J will 
force the rake teeth down and retain them in this position so long as 
the foot is kept on the pedal; and by increasing very slightly the 
pressure on the pedal the rake will be held hard down by the in- 
creased friction of the two wheels J N. At a proper time for raising 
the rake teeth by gently depressing the opposite pedal, the wheel J 
will be brought in contact with the flange & of the driving wheel, 
and the rake will be instantly elevated; by relieving the wheel J 
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again, the rake will fall by its own gravity, and be held down as 
above described. 

The ends of the teeth of my rake, 1t will be seen in the drawings, 
are bent up, as shown at P, figure 1. This will form a shoe which 
will prevent the tines from gathering dead grass or scraping too 
deep into the ground, drawing up dead roots, ete., which increases 
the draft on the horses and is very apt to injure the rake teeth 

Having thus described my invention what I claim and desire to 
secure by letters patent is— ' 

Operating the rake so as to raise or hold it in a depressed state, 
by means of the friction wheel, hung in movable bearings, and be- 
tween the rim or flange of the driving wheel and a friction rolle., 
essentially as set forth. 

J. C. STODDARD. 

Witnesses : 

R. T. CAMPBELL. 
M. M. LIVINGSTON. 


Ex’d: C.F. E. L. L. 
Endorsed: Filed Nov. 3, 1882. Wm. H. Bradley, clerk. 


(Here follows diagram marked p. 264.) 


OGD DEFENDANTS’ Exnispit DaLey & Treat PAtrenrt. 


DEPARTMENT OF THE INTERIOR, 
Unirep Srates Parent OFFice. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed Is a true copy from the records 
of this office of the letters patent granted George H. Daley and 
Robert M. Treat November 11, 1862, No. 36897, for improvement in 
horse rakes. 

In testimony whereof 1, Ek. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of August, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and sixth. 

[1. s.] Kk. M. MARBLE, 
Commissioner. 
No. 36897. 
UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come : 

Whereas George H. Daley and Robert M. Treat, of Morris, Con- 
necticut, have alleged that they have invented a new and useful im- 
provement i horse rakes, which they state has not been known or 
used before their application; have made oath that they are citizens 
of the United States, that they do verily believe that they are the 
original and first inventors or discoverers of the said improvement, 
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and that the same hath not, to the best of their knowledge and be- 
lief, been previously known or used ; have paid into the Treasury 
of the United States the sum of thirty- five dollars, and presented a 
petition to the Commissioner of Patents signifying a desire of ob- 
taining an exclusive property in the said improvement, and praying 
that a patent may be granted for that purpose: 


These are, therefore, to grant, according to law, to the said 
266 George H. Daly and Robert M. Treat, their heirs, adminis- 
trators, or assigns, for the term of seventeen years from the 
eleventh day of November, one thousand eight hundred and sixty- 
two, the full and exclusive right and liberty of making, construct- 
ing, using, and vending to others to be used, the said improvement, 
a description whereof is given in the words of the said George H. 
Daley and Robert M. Treat in the schedule hereunto annexed, and 
is made part of these presents. 

J:. testimony whereof I have caused these letters to be made patent, 
and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this eleventh 
day of November, in the year of our Lord one thousand eight hun- 
dred and sixty two, and of the Independence of the United States of 
America the eighty -seventh. 

[SEAL. ] CALEB B. SMITH, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 


Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the 
Same. 


To all whom it may concern: 

Be it known that we, G. H. Daly and Robt. M. Treat, of Morris, 
in the county of Litchfield and State of Connecticut, have invented 
a new and useful improvement in wheeled horse hay rakes, and we 
do hereby declare the following to be a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawings, 
forming part of this specification, in which— 

-1 is a side elevation of our horse hay rake, with brake applied 


. 21s a plan of the same, and— 
3a vertical longitudinal section of do. 
Similar letters of reference in the several figures indicate corre- 
sponding parts. 

267 This invention consists in a friction brake for horse bay 
rakes, said brake consisting of a transverse bar, blocks, springs, 
connecting rods, curved foot lever frame, and hinging bri ickets, all 
constructed and operating in combination with a rake head and the 
wheels of a horse hay rake in such manner that the driver by press- 
ing his foot down upon the lever frame produces frictional contact 


*.) 


THE FURST &€ BRADLEY MANUFACTURING CO. ET AU. 153 


between the wheels and the brake blocks, and thus insures the auto- 
matic elevation end emptying the rake teeth through the leverage 
of the wheels alone. 

This arrangement of brake attachments to horse hay rakes greatly 
simplifies the rake, and the parts are brought together in such man- 
ner as to be very convenient for operating, and very effective in their 
action. 

To enable others skilled in the art to make and use the invention 
the same will now be described minutely with reference to the 
drawings. 

A, in the several figures of the-drawing, represents a wheeled 
horse hay rake, patented by Robt. M. Treat, June 10th, 1862. The 
wheels a a revolve, and the axle } turns in the path of a circle ver- 
tically. The thills ¢ ¢ are jointed losely at dd to the axle, and the 
driver’s seat sis suspended upon the same. The rake head B is 
attached rigidly to the axle by means of a framee, or bars e’ e’, which 
extend out at right angles from the rear side of the axle; and it (the 
take head) is set in rear of the wheels, and extends laterally beyond 
the outer faces of the same. The lever C, by which the rake head ts 
raised, is fastened rigidly in the top of the axle, and is connected to 
the rake head by a diagonal rod, f. This lever is retained in any 
desired position, after the rake head is elevated, by means of a pivoted 
‘atch, g, or a perforated bracket, h, and stop pin, ¢. 

To the rake thus described the brake is applied as follows: The 
bar D with blocks D’ D’ is placed on the top of the frame e e’ e’ so 
that the blocks stand behind the circumference or periphery of the 
wheels aa. In this position it is confined so as to have back and 
forward (but not upward) play by means of half boxes 7 7 screwed 
upon the rear ends of the bars e’ ¢’, as represented. These half boxes 
form oblong slots £ %, between themselves and the bars, and in said 
slots the brake bar D slides, so as to come with its blocks in fractional 
contact with the periphery of the wheels a a. Flat springs ll are 

attached to the front side of the brake bar D, and with their 
268 free ends bear against the front shoulders of the boxes 77, and 

thus keep the break blocks out of contact with the periphery 
of the wheels a a when the rake head is not elevated, and while the 
teeth thereof are raking up hay from the ground. The brake block 
thus arranged is connected to the axle 6 by means of a curved foot 
lever frame m m’ m’, hinging brackets n n, and link, connecting 
rods 9 0, as reprented. The brackets n n screw to the under side of 
the axle at a suitable distance apart, and extend bevond the rear of 
the same. The lever frame is formed of two segment arms or side 
bars m’ and a transverse bar,2, and hinges by the lower ends of 
its segment arms to the brackets; and the connecting rods link to 
the brake bar D, and also to the segment arms just above the hinge 
of the brackets. The brake thus applied is readily operated as the 
lever frame extends, by reason of its curve form, under and below 
the driver's seat. 

The operation ts as follows: The driver, sitting upon the seat with 
his hand upon or off the hand lever, the rake is drawn over the 
field — the teeth have collected the proper quantity of hay; 
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which he states has not been known or used before his application ; 
has made oath that he is a citizen of the United States; that he does 
verily believe that he is the original and first inventor or discoverer 
of the said improvement, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used ; has paid 
into the Treasury of the United States the sum of thirty dollars, and 
presented a petition to the Commissioner of Patents signifying a 
desire of obtaining an exclusive property in the said improvement, 
and praying that a patent may be granted for that purpose : 
These are, therefore, to erant, according to law,to the said H. 
271 —_-H. Baker, his heirs, administrators, or USSIENS, for the term of 
fourteen yeai~ from the eleventh day of December, one thou- 
sand eight hundred and sixty, the full and exclusive right and lib- 
erty of making, constructing, using, and vending to others to be 
used the said improvement, a description whereof’ is given in the 
words of the said H. H. Baker in the schedule hereunto annexed, 
and is made a part of these presents. 

In testimony whereof I have caused these le tters to be made patent, 
and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this eleventh 
day of December, in the year of our Lord one thousand eight hun- 
dred and sixty, and of the “Independence of the United States of 
America the eighty-fifth. 

[SEAL. ] JACOB THOMPSON, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
PHILIP F. THOMAS, 


Commissioner of Patents. 


The Schedule Referred to in these Letters Patent and Making Part of the 
Same. 


Be it known that I, H. H. Baker, of New Market, in the county of 


Middlesex and State of New Jersey, have invented certain new and 
useful improvements in plows, and I do hereby declare that the fol- 
lowing is a full and exact deseription thereof, which I have prepared 
with a view to the obtaining of letters patent for the same. 

The accompanying figures form a part of this specification. 

Fig. 1 is a side elevation. 

Fig. 2 is a longitudinal section on the line S 5S. 

Fig. 3 is a plan view. 
Fig. 4 is a plan of the share. 

Fig. Sis an end view of the same. 

Similar letters of reference denote like parts in all the fig- 

ures. | 

272 The nature of my invention Consists— 

Ist. In the mounting of the plowshares upon wheels, ar- 
ranged relatively thereto in the manner shown, through the medium 
of a frame which slides vertically within, and is supported and 
guided by an exterior or principal frame, as shown in the drawings. 
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2nd. In raising the plows at will by the motion of the bearing 
wheels in the manner explained below. 

3rd. In certain means for holding the plows in an inclined posi- 
tion while being raised. 

4th. In the combination of a spring with the landside wheel. 

5th. In the means of adjusting the said spring. 

6th. In the use of a certain wheel to indicate the proper stiffness 
of the spring. 

To enable others skilled in the art to make and use my inven- 
tion I will proceed to describe its construction and operation by the 
aid of the drawings. 7 

A isa frame. B is a bearing wheel to run on the unplowed earth. 
C is a bearing wheel on the other side to run in the bottom of the 
furrow made on the previous passage of the machine. 1 and 2 are 
plowshares, and D is the tongue by which the machine is drawn. 

The wheels B and C are not in line, but are located as repre- 
sented, the wheel C in advance of the other. The wheel C may be 
adjusted by a pinching screw, c’, so as to stand at any point desired 
in the standard c. To allow the first furrow to be plowed the 
wheel C is centered at the top of this standard. Afterwards it 1s 
placed lower, and serves, by adjustment in this standard, to gauge 
the depth of the furrow. 

G is a frame capable of vising and sinking within A. To G the 
plowshares 1 and 2 are affixed by means of the crogs-bars g g. The 
bars g g are adjustable for varying the position of the plows 1 and 2 
relatively to each other, and to the wheel C,for the purpose of vary- 
ing the width of the furrows, and. of varving at pleasure the direc- 
tien in which the plows incline to travel in the earth. Parallel to 
the axis of Cis mounted a shaft, H, extending across the frame A. 
On its extremity nearest C is an arm, H, carrying a spring catch, L. 
On the shaft H are mounted two pulleys or segments, h h, from which 
chains extend to the frame G. Another shaft, I, similar to H, is 
mounted over the rear G, carrying similar pulleys or segments, ¢ 2, 

from which chaihs descend to the rear end of G, as repre- 

273 ~—s sented. =I receives its motion from H by means of levers P 
and P’ and link p. H receives its motion as follows: The 
spriig catch L, being operated by suitable means through a treadle, 
I, beneath the driver’s seat, or a lever at his side, is caused to catch 
over a pin or projection, K,in the side of C, whereby the motion of 
C is imparted to H’, and through that and the shafts H and I to the 
frame G, raising the latter vertically and withdrawing the plows 
from the earth. The chains from h h are shorter than the chains 
from 77, and on the turning of the shafts H and I the chains from 
hh come into play before the chains from ii. The consequence is 
that the frame G is elevated and sustained by the chains in an in- 
clined position, the forward being higher than the rear portion. 
This inclination changes the effect of the plows 1 and 2 in the earth, 
and allows them to be more easily lifted. On lowering them to 
their places for work the frame G rests on the shelves and not on the 
chains, and therefore stands in its proper horizontal position for 
work. When H’ arrives at the position shown in Fig. 2 a spring 
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‘atch, a, catches under a projection extending from the frame A, 
while at the same instant the horn c’’ unlatehes L from K, and G 
remains suspended while the machine goes on. On depressing a 
lever,a’, by means of suitable mechanism connected with the treadle 
T’, the catch a is released and the plows fall into action again. 

The wheel B is not centered on the frame A, but is mounted ona 
spring bar, KE, as shown in Fig. 3. Without this spring the furrow 
would correspond with all the inequalities of the ground, which in 
old ground are considerable. By means of the spring the wheel B 
may ride over corn hills and other slight elevations or depressions 
without effecting the depth of the plows. The wheel C running in 
the furrow needs no such spring. The rigidity of the spring E must 
vary according to the different strata of soil, the depth of the fur- 
rows, the inequalities of the surface, and weight of the driver. A 
sliding piece, S, attached to the frame A embraces the spring E, by 
adjusting which nearer to the wheel the spring may be made more 
rigid at pleasure. 

A wheel, M, is provided at the forward corner, on the landside, 
which serves to indicate when the parts are properly adjusted. 
When M presses too heavily on the ground the spring EI is too lim- 
ber, and the side S must be set nearer to the wheel ; when M touches 

the ground about half the time only, then the spring FE. is 
274 ~—s rightly adjusted. The wheel M is adjusted to the depth of 
the furrows by a slotted standard, m. 

The wheels B ane © run soas to nearly balance the machine 
thereon, C standing before the plows and B behind them, so that 
the strain is received upon them properly. Cis placed forward of 
the plows that the furrow turned by 1 may fall behind it, and B ts 
just enough behind them to hold them in the proper position and 
balance. The tongue D is attached to A in such a position as to 
cause the line of draft to fall in a line therewith, and is capable of 
being bolted to A at varving positions to correspond with the vary- 
ing positions of the plows, or when the number of the latter is varied, 
as shown by the bolt holes dd. By this adjustment no side strain 
is thrown on the team. 

The plow shares 1 and 2 are of such form that the furrow exca- 
vated by each has no perpendicular face or side, but the land side 
of each furrow is curved. This form of the shares is shown by Fig. 
4, and gives the least line of cut for the amount of soil turned over, 
which reduces the power required to operate the machine, and it 
also reduces the frictional surface of the share, which contributes to 
the same effect. 

The bars g g, being capable of adjustment at either end, may be 
set out of parallel to the side of the frame, so as to bring the axes of 
the plows in such a position relatively to the line of draft as to throw 
the least possible side strain upon the wheels’ and give the least 
friction upon the share. These bars must be adjusted to suit the 
different varieties of soil to give the best effect, and I am not aware 
that other plows have been edjuusted in a similar manner. 

In the operation of my plow the whole weight of the machine, as 
also the strain of lifting the earth from the furrows, 1s supported by 
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the wheels Band C. There is little pressure or friction produced 
against the earth, except on the upper side of each share. The side 
strain, produced by the turning over of the furrows, is resisted by 
the disinclination of the wheels Band C to slip laterally, and not by 
any pressure of the parts 1 and 2 against the unplowed earth. 

The friction being all on the upper side of each share, the upper 
side alone is brightened and worn away by use; the under side of 
the point is not worn off obliquely as usual, which allows the point 

to remain longer in a workable condition. 
270 I am aware that plows have been before supported on 

wheels, which I do not claim, and Tam also aware that they 
have been caused to run out.of the earth by being tilted, whieh ar- 
rangement [also disclaim. Neither do I claim receiving the side 
strain of the plows upon the wheels, as that has been before done. 
Neither do I claim the use of a number of plows in one frame, as I 
am aware that they have been used in gangs, nor do I wish to be 
contined to any special number, as any convenient number may be 
used without altering the nature of my invention ; but, | 

Having now fully described my invention, what [ claim as new 
therein and desire to secure by letters patent is— 

First. The mounting of the plow shares upon wheels, arranged in 
the manner shown by Band C, through the medium of a frame, G, 
which slides vertically within, and is supported and guided by an 
exterior or principal frame, A, as herein shown and described. 

Second. Raising the plows 1 and 2 vertically at will by the motion 
of the bearing wheel C, through the aid of mechanism, substantially 
as above set forth. 

Third. The means, substantially as herein shown and deseribed, 
for holding the forward side of the plow frame G higher than the 
rear side thereof when the act of being elevated, in combination 
with means, substantially as herein shown and described, for hold- 
ing the said plow trame level when it is fully lowered, for the pur- 
pose herein set forth. 

Fourth. In combination with the wheels Band C, frame A, and 
plows 1 and 2, the emplovinent of the springE for the purpose des- 
ignated. 

Fifth. The employment of the adjustable standard S, in combina- 
tion with the spring E, for adjusting the rigidity of the latter in the 
manner and for the purpose shown. ) 

Sixth. In combination with the adjustable spring E, the employ- 
ment of the wheel M for the purpose herein set forth. 


H. H. BAKER. 
Witnesses : 
THOMAS D. STETSON. 
G. H. BABCOCK. 
Ex.: M. Mck., J. A. W. 
Endorsed: Filed Nov. 3, 1882.) Wm. H. Bradley, el’k. 


(Here follows diagram, marked p. 276.) 


F. S&S. DAVENPORT. 2% 
. Gang-Plow. 


No. 4).491. Patented Feb. 9. 1864. 
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277 DEFENDANTS’ Exuipit DAVENPORT 1864 PATENT. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed 1s a true copy from the records 
of this office of the letters patent granted F. 5. Davenport, February 
9, 1864, No. 41491, for improvement in gang-plows. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the vear of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth. 

ft. 8.)- ki. M. MARBLE, 


Commissioner. 
No. 41491. 
UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come : 

Whereas F. S. Davenport, of Jerseyville, Illinois, has alleged that 
he has invented a new and useful improvement in gang-plows, which 
he states has not been known or used betore his application; has 
made oath that he is a citizen of England; that he does verily be- 
lieve that he is the original and first inventor or discoverer of the said 
improvement, and that the same hath not, to the best of his knowl- 
edge and belief, been previously known or used: has paid into the 
Treasury of the United States the sum of thirty-five dollars, and 
presented a petition to the Commissioner of Patents signifving a 
desire of obtaining an exclusive property in the said improvement, 
and praying that a patent may be granted for that purpose, these 

are, therefore, to grant, according to law, to the said F.S. 
278 ~~ Davenport, his heirs, administrators, or assigns, for the term of 
seventeen years from the ninth day of February, one thousand 
eight hundred and sixty-four, the full and exelusive right and lib- 
erty of making, constructing, using, and vending to others to be 
used the said improvement, a description whereof is given in the 


words of the said F. S. Davenport in the schedule hereanto a vexed, 
and is made part of these presents. 
In testimony whereof [ have caused these letters to oe le 


patent, and the seal of the Patent Office has been hereunte alii ed. 
Given under my hand, at the city of Washington, this ninth dav 
of February, in the year of our Lord one thousand eight hundred 
and sixty-four, and of the Independence of the United States of 
America the eighty-eighth. 
[SEAL. ] J. P. USHER, 
Acting Secretary of the Interior. 
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Countersigned and sealed with the seal of the Patent Office. 
D. B. HOLLOWAY, 


Commisioner of Patents. 


The Schedule Referred to in these Letters Patent and Making part of the 
Same. 


To all whom it may concern: 


Be it known that I, F. S. Davenport, of Jerseyville, in the county od 
of Jersey and State of Illincis, have invented a new and improved | 
gang plow; and I do hereby declare that the following is a full, clear, 
and exact description of the same, reference being had to the accom- | 
panying drawings making a part of this specification, in which— 

Figure 1 is a plan or top view of my invention. 

Figure 2 [is] a side sectional view of my invention, taken in the line 
x x, figure 1. 

Similar letters of reference indicate corresponding parts in the two 
figures. : 

This invention consists in a novel and improved means for gaug- ) 

ing the depth of the penetration of the plows into the earth, | 
279 and for raising them out of the earth when designed to be ms 
inoperative. The invention also consists in a novel and im- 
proved means for guiding the machine and turning it at the ends 
of the furrows, as hereinafter fully set forth. | 

To enable those skilled in the art to fully understand and con- 
struct my invention I will proceed to describe it. “{ 

A represents a horizontal frame, which may be constructed of 

| 
7 
H 
? 


three parallel bars, a, connected near their front and back ends by 
cross-bars 6. B represents the driver’s seat, which is attached to an 
upright, c, at one side of the frame A, and C is a foot piece for the 
driver, attached to said frame directly in front of the seat B. 

To each side of the frame A, at its front end. there is attached a . 
short bar, d, and said bars projecting beyond the front end of the 
frame, and having each a vertical bar or stop, e, attached by a screw, | i : 
f. Each of these stops may have two or more screw holes made in ) 
them to admit of being adjusted higher or lower, as may be required. 

D is an axletree, which is at the under side of the bars d d, and 1s. 
attached thereto by rods g, which work on bolts h, driven in the bars 
d, and admit of the axletree D being adjusted in an upright or hori- 
zontal position, as may be required and as shown in figure 2, the 
horizontal position being shown in brown tint and the upright posi- 
tion in red outline. The axietree is thus adjusted bv a lever, E, 
attached to it. D’ D’ are the wheels of the axletree D. 

To the back part of the frame A, at one side of it, there is attached 
a vertical sliding bar, F, which may be retained in proper position 
. by serews or bolts 7 passing through vertical slots 7 in the bar F, and 
* into parts attached tothe frame A. The length of the slots 7 is such 
4 as to admit of a requisite length of vertical movement of the bar F. 
To this bar F there are attached two bearings, k &, in which a ver- 
tical shaft, G, is fitted and allowed to turn freely. This shaft G has 
a caster wheel, H, at its lower end, and at its upper end there isa 
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erank,I. J isa lever, the fulerum pin J of which passes through the 
outer end of the lever into the frame A. The bar F is attached to 
the lever J by a screw or pin, m, which passes through a longitudinal 
slot, n, in the lever and into the bar. See Fig. 2 

K is the draught pole, the back end of which has an eye, 0, attached 
to it, through which a screw or bolt , P,; passes into the frame A and 
eye 0, being allowed to turn freely on the screw or bolt p. The 

draught pole passes through a yoke or guide, L, which is 
280 attached to the front end of the frame A by screws, and may 

be adjusted, at a greater or less distance to the right or left of 
the center of the frame A, so as to vary the line of draught, in the 
same way as may be done by the adjustment of an ordinary plow 
clevis. 

To the frame A there are attached a number of inclined plow 
standards 7, having plows M attached to their lower ends. These 
plows are of narrow gauge, and are placed, one slightly in advance 
of the other and in an oblique line, like those of other gang plows. 

From the above description it will be scen that as the machine 
is drawn along and the plows M at work or in the ground the axle- 
tree D will be in a horizontal position, or nearly se,with its front 
edge bearing against the stops e¢, and, as these stops may be ad- 
justed higher or lower, it will be seen that the depth of the penetra- 
tion of the plows may ‘be eraduated as desired. 

In order to raise the plows M above the surface of the ground, 
with a view of moving the machine from place to place, the axle- 
tree D is turned to an upright position, and the iever J forced down 
by the foot of the driver, so as to catch under a stop, f, on the frame 
A, as showr in red in fivure 2 2; and in order to turn the machine at 
the ends of furrows the shaft G of the caster wheel is turned, which 

vauses the machine, when the plows M are clevated, to be swung 
around in a proper position for starting again. 

The front wheels, 1t will be seen, run on hard or unplowed ground, 
and the caster wheel H runs on the bottom of furrow made by the 
back plow. 

Having thus described my invention, what I claim as new and 
desire to secure by letters patent is— 

The hinged or swinging axletree D, attached to the frame A, 
as shown, in connection with the adjustabie stops ¢ ¢, as and for the 
purpose herein set forth. 

2nd. The caster wheel H, attached to the shaft G, which is con- 
nected to the sliding bar IF, having a lever, J, attached, when said 
parts are used in combination with the swinging axletree D, as and 
for the purpose specified. 

FL S. DAVENPORT. 
Witnesses : 
I. HARBERT, 
S. ey McGILL. 
Ex’d: 8. P. P. H. M.A. 
Seidl Filed Nov. 3, 1582.) Wm. H. Bradley, clerk. 


(Here follows diagram marked p. 281.) 
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282 ComPpLAINANT’S Exuipit DAVENPORT ORIGINAL PATENT. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unitrep Srates Patent OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this oftice of the letters patent granted F. S. Davenport October 9, ae 
1866, No. 58612, for improvement in gang plows. 

In testimoney whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
sixth day of April, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth. 

[L. 5] Kk. M. MARBLE, 


Commissioner. 
No. 58612. 
UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come : 

Whereas F. S. Davenport, of Jerseyville, [hinois, has alleged that 
he has invented a new and useful improvement in gang plows, 
which he states has not been known or used before his application ; a 
has made oath that he is a citizen of England ; that he does verily 
believe that he is the original and first inventor or discoverer of the 
said improvement, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used ; has paid into 
the Treasury of the United States the sum ©” thirty-five dollars, 
and presented “a petition to the Commissioner of Patents signifying 
a desire of obtaining an exclusive property in the said improve- 
ment, and praving that a patent may be granted for that ee 

These are, therefore, to grant, according: to law, to the said F. 

Davenport, his heirs, administre ators, or assigns, for the term 
283 of seventeen vears trom the ninth day of October, one thou- 

sand eight hundred and sixty-six, the full and exclusive right 
and liberty of making, constructing, using, and vending to others to 
be used the said Improvement, a description whereof is given in 
the words*ot the said FOS. Davenport in the schedule hereunto an- 
nexed, and is made part of these presents. 

In testimony whereof T have caused these letters to be made 
patent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this ninth day 
of October, in the vear of our Lord one thousand eight hundred and 
SIXtV-SIN, and of the Inde ‘pendence of the United States of America 
the ninetv-first. 

[SEAL. | W. T. OTTO, 
Acting Seerctary of the Interior. 
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Countersigned and sealed with the seal of the Patent Office. 
| T. C. THEAKER, 


Commissioner of Patents. 


Unirep States PATENT OFFICE. 
F.S. Davenport, of Jerseyville, Ilinois. 
Improvement in Gang Plows. 


Specification forming part of Letters Patent No. 58612, dated Octo- 
ber 9, 1866. 


To all whom it may concern: 

Be it known that I, F.S. Davenport, of Jerseyville, Jersey county 
and State of Ilinois, have invented a new and improved gang plow ; 
and I do hereby declare that the following is a full, clear, and exact 
description thereof, which will enable others skilled in the art to make 
and use the same, reference being had to the accompanying draw- 

ings forming part of this specification, in which— 
284 Figure 1 isa plan or top view of my invention; Fig. 2, : 
side view of the same, partly in section, as Indicated by the 
line zz, Fig. 1; Fig. 3,a traverse vertical section of the same, taken 
in the line y y, Fig. 1. 

Similar letters of reference indicate like parts. 

This machine consists of a frame, A, made of two parallel beams 
or bars, aa, braced together near the front and back pieces 64. From 
each of these beams or bars depends a plow, B. To the front cross- 
piece_is bolted an iron standard, C, strengthened by an iron stay, D, 
running down to the back cross-piece. To the top of the standard C 
is attached a spring seat, E, the whole supported upon two wheels, 
I I, each turning upon an iron axie, ¢, attached toa hinged board, G. 

It will be observed that one of the axles ¢ is attached to the front 
or upper side of the hinged board G and the other to the back or 
under side in such a manner that when it 1s turned down in a hori- 
zontal position to lower the plows to the ground the wheel that runs 
in the furrow will be much lower than the other, as the depth of the 
furrow may require. The axle that carries the wheel that runs in 
the furrow is so formed that it may be removed from the back of the 
hinged board and bolted to the front,so that the machine may run 
level when there is no furrow for the wheel to run in, as is the case 
when preparing the ground for cotton seed. 

The hinged board G is attached to the plow frame by two iron 
hinges, H H’, the one H on the side of the long beam forming an 
arm or lever, I, to which is attached a chain, J, which passes over a 
wheel, K, and is made fast to the plow frame. The wheel K_ turns 
upon a stud in the end of a lever, L, this lever being bolted to the foot 
board M, which is hinged to the plow frame in the same manner 
and at the same place as the axle board G. To the opposite end of 
the foot board is bolted a bracket or stop, d, against which rests an 
arm, e, by which the hinged board (+ is operated, the arm e¢ being 
held in the vertical position by a latch, N, which is lifted by placing 
the foot on the back part of it. 
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Now, it will be seen that to lower the plows to the ground it is only 
necessary to bring down the arm e till a block, f, which is bolted to 
its side, rests upon a roller. g, of a lever, O, which is secured in the 
required position by a notched quadrant, N. It will be observed 
that as the lever O is moved forward from notch to notch the plows 

will cut deeper and deeper, and the reverse as it is drawn back. 
285 By these details the driver has entire control of the depth 

of the furrow without moving from his seat or stopping the 
machine. 

Through a mortise in the top of the arm eé passes a small Iroa 
lever, P, to which is attached a rod, Q, connecting it with a brake, 
R, which acts upon one of the wheels F, the brake R working upon 
a pin fixed in a block of wood or an iron plate fastened to the front 
side of the hinged board G = The object of this brake 1s to facilitate 
the operation of lifting the plows out of the ground when the ma- 
chine is moving forward, for by applving but a little force to the 
lever P the brake is pressed sufficiently hard to the wheel to turn 
the hinged board to the vertical position. 

The draft pole or tongue Ct is fastended to the under side of the 
foot board M by two bolts, a*, a number of holes being made, so that 
the tongue may be moved to the right or left to give the required 
land to the plows. The back holes 6* are made oblong, so that it 
can be slanted when needed. The tongue may, if necessary, be used 
on either side of the draft line, and the double tree attached to the 
foot board independent of the tongue. This arrangement is chiefly 
for the convenince of using three horses abreast. 

When the hinged board G is turned down in the horizontal posi- 
tion the lever or arm I gives the chain J, which is attached to it, 
considerable slack, allowing the tongue to move up and down with- 
out influencing the plows, constituting what is commonly called a 
limber tongue. 

In regard to raising the plows out of the ground, it will be ob- 
served that the front part of the machine is lifted nearly two-thirds 
of its course before the lever I tightens the chain and commences to 
lift the back part. This contrivance produces an easy motion, with- 
out causing either jerk or strain upon the horses or the machine. 

The hind plow can be raised or lowered independent of the other, 
the standard B sliding in an iron block, Of, and operated by a lever, 
Af, extending forward to the front of the seat, and seeured in the 
required position by notches in the side of the seat-standard, as shown 
In Fig. 3. 

I claim as new and desire to secure by letters patent— 

1. The lever P, rod Q, and brake R, arranged and operated as and 
for the purpose described. 

. The hinged board G, in connection with the reversible axles, 
substantially as and for the purpose described. | 
286 3. The lever O and quadrant N, for regulating the depth 
of the furrow, substantially as and for the purpose specified. 

4. Lifting the hind part of the machine by means of the lever or 

arm [, in connection with the chain J, wheel K, and lever L, these 


lo 


<4 


=4 


THE FURST & BRADLEY MANUFACTURING CO. ET AL. 165 


parts operating together, substantially as and for the purpose de- 
scribed. 

5. Hinging the foot board M to the plow frame, as deseribed. 

6. Securing the tongue or draft pole to the foot board M in the 
manner and for the purpose described. 

The sliding plow standard B’, guide block Of, lever Af, and 
aokehiod seat standard C, when used together ; and in connection with 
the other parts. 

8. Connecting the lever L with the tongue or draft pole by fasten- 
ing it to the foot board, the whole operating together, substantially 
as and for the purpose set forth. 

FS. DAVENPORT. 

Witnesses : 

C. A. BUFFINGTON. 

GEO. W. BURKE. 


Endorsed : Filed Nov. 3, 1882.) Wm. EL. Bradley, clerk. 


287 Agreement and License. 


This agreement, made and entered into this 24th dav of October, 
A. D. 1875, by and between Robert Newton, of Jerseyville, [linois, 
of the first part,and The Furst & Bradley Manuf: acturing C ompany, 
a corporation under the laws of the State of Hhinois, having its prin- 
cipal place of business in the city of Chicago, [Hlinois, party of the 
second part, Witnesseth : 

That the said Newton, in consideration of the agreements of the 
said party of the second part herein contained, does hereby grant 
and convey to the said party of the second part the exclusive right 
to make, use, and vend, in all parts of the United States, except the 
counties of Jersey, Green. Monroe, Macoupin, Madison, St. Clair, Cal- 
houn, Randolph, Montgomery. and Christian, in the State of Mli- 
hors, sulky or gang plows containing the improvements deseribed 
and claimed in certain letters patent of the United States granted to 
I’. S. Davenport, dated October 9th, 1566, for gang plows. 

This grant to be in force and continue during the full term for 
which said letters patent are or may be granted. 

The said Newton covenants and agrees that he Is the exclusive 
owner of said letters patent granted to said Davenport, and that he 
will protect said party of the second part in the exclusive right above 
granted to make, vend, and use the improvements described and 
claimed in such patent as against any party or parties who may claim 
any right or interest thereunder ; and, further, that he will, at his 
own cost and expense, for the further protection of said party of the 
second part, bring and prosecute suits against all manifest infringers 
of said patents. 

And the party of the first part further agrees to defend any suit 
or suits, and to pay all costs and damages of such suits, as may be 
brought against said party of the second part, by reason of infringe- 
ments of the above-named patent or any other. 

The said party of the second part agrees as follows: 
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First, to pay said Newton, as royalty on such plow made and sold 
by them containing said improvements in said patent, as follows: 

For the first one thousand (1,000) made and sold the sum of five 
($5.00) dollars each. 

For the second thousand the sum of four ($4.00) dollars each. 

For all made and sold over two thousand (2,000) the sum of three 

($3.00) dollars each. 
288 Second. To keep accurate books of account, showing the 
number of plows containing such improvements made and 
sold, which books, at reasonable times, shall be open to the inspec- 
tion of said Newton. 

Third. On the first day of December in each year, or within fif- 
teen days thereafter, render said Newton a statement in writing, 
certified to by the proper officers, showing the number of plows 
manufactured and sold during the preceding year containing the 
said improvements, and at the same time to pay him the royalty 
which may.then be due. The statement to be rendered and pay- 
ment made at the office of said corporation or such reasonable place 
as said Newton may direct. 

Said party of the second part also agrees not to engage in the 
business of making or selling any other sulky or gang plow, and 
if it does so the said Newton may at once forfeit this contract, and 
the rights of the party of the second part thereunder shall thereafter 
cease; but this clause shall not prevent said party of the second part 
from occasionally manufacturing for other parties on contract other 
gang or sulky plows. Said party of the second part further agrees 
to cee reasonable diligence to create a demand for such plows, sub- 
star ially as thev endeavor to create and supply a demand for other 
articie. imanufactured by them. The sulky plow complete includes 
a couner and evener; its retail price now is ($65.00) sixty-five dol- 
lars. ‘Lhe gang plow complete includes two (2) coulters, a double- 
tree and neck voke; its retail price now is ninety-five ($95.00) dol- 
lars. 

If, from) competition, these prices must be reduced the royalty 
shall be reduced pro rata. 

The said Newton also agrees that the said party of the second 
part shall have the right to use, in the manufacture of said plows 
under this contract, the improvements described and claimed in 
letters patent of the United States granted to him August 10th, 
1869, for rolling coulter; also any other improvements in plows 
which he, said Newton, may hereafter make or own, without pay- 
ment of any additional rovaity. 

In witgess whereof the parties hereto place their hands this 24th 
day of October, A. D. 1873. 

ROBERT NEWTON. 
FURST & BRADLEY M’F’G CO,, 
By C. FURST, Pres’t. 
J. H. BRADLEY, Sec’y. 
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Marcu 11th, ’ 
Mr. Robert Newton, Jerseyville, III's. 


Dear Sir: If Il understand your letter properly, then you state 
that you have failed to make your plow work, which was constructed 
according to the drawings you showed us, : and which had a “sleeve” 
axle (or what you call a “hinge” axle.) Now, if this is a fact, tell 
us why you failed, and also give us particulars of what other prin- 
ciple you are now working on which you term the “right track.” 

‘The turning of one or the other arm on our iron-beam Big is 
certainly a practical way of doing it—to level the plow. This we 
know to be so. 

Awaiting to hear from you, we are, vours truly. 


FURST & BRADLEY Mw PG CO. 


P.S.—We are anxious to go to work to make the desired changes 
at once. 
pie 3~29.— 6. 
Mr. Robert Newton, Jerseyville, Tl. 


Dear Str: Yours of the 21st is at hand. We have booked your 

order and will get the punches out as soon as possible. 

We note what you say about the iron sulky, and hope vou will be 
able to get one that is O K, and the sooner the better, as we ouigeet 
to get on the market with the one we have, or a better one it © + can 
get it. 

Yours truly, 
FURST & BRADLEY WEG 


Marcu 24rn, 6. 
Mr. Robert Newton, Jerseyville, I's. 


Dear Sir: If you think that your model would be of any use to 
us we would like to have you send it. 
We shall have to order stock for plows for another season at once, 
and whatever changes are made must be done at once. 
Please let us hear from you, and oblige, 
Yours truly, 
FURST & BRADLEY MEG CO. 


290) JULY OTH, "6. 
Rob’t Newton, Esq., Jerseyville, Il. 


Dear Str: Your favor of the 50th ulto. just reed. In reply will 
sav that we think the erank axle which we have put on our I. B. 
sulky is going to do finely. We are glad to hear that you have 
made another improvement, and should like very much to see the 
plows. Hope you will send them up here. Shall be glad to pay 
the freight both ways if you will send them up. 

Don’t expect to be able to do much in the way of new improve- 
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ments for this fall’s trade, as it is too late; but for another season 
shall be pleased to adopt all the good points that we can learn of. 
Hoping to see those plows here soon, we remain, 


Yours truly, 
FEF. & B. MAN’E’G CO. 
B. 


CHICAGO, Aug. 29, 6. 
Rob’t Newton, Jerseyville, III. : 
Have you shipped sulky plows? If not, do it quick. Answer. 
FURST & BRADLEY MN’F’G CO. 


C. 
8-31-’6. 
Mr. R. Newton, Jerseyville, Ill. . 

DreAR Sir: Yours of the 29th is at hand. In reply will say that 
we are very sorry that you could not send the iron-beam sulky, as 
our customer is here from Oregon, and he is very anxious to see it, 
as he sells about.250 iron-beam sulkys each year. He is going East, 
and will return in about 2 weeks. We hope you will send the 
iron beam, so that it will be here before that, as we wish to have him 
see it work before he goes home. We shall take the wood beam out 
in the field as soon as it arrives, and we hope it will do the work, as 
we are very anxious to have the best in the market for another 
spring’s trade. 

By the way. what is the trouble with your iron beam? Is it 
serious or only a local fault that can be remedied at once? Please 
answer at once, and state all the facts, and send us an iron beam 
next week if possible, and oblige, 

Yours truly, 
Kk. & B. MEG CoO. 


291 2-19-"7. 
Mr. R. Newton, Jerseyville, III. 
Drak Str: How are you getting along with the iron sulky plows? 
IT hope you will rush out 5 or 6 for us, as I wish to put them out 
this spring in time to test them, and to find out how our trade will 
take to them. And while you are making them don’t fail to keep 
the time, so that you can give me the cost of each part. You will 
understand my reason for this. Please answer by return mail. 
If you have not got them ready rush them out, and be sure they 
are all O K. } 
Yours truly, 
J. H. BRADLEY, Sec’y. 


o—-21-7. 
Mr. R. Newton, Jerseyville, Tl. 
Deak Siz: Yours of the 19th received and noted. In reply will 
say that we are very glad to hear tbat you are getting along so nicely 
with your new plow. We hope it will work as well as the old one. 
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Be sure and have it all right, and get a sample up here as soon as 
you can, as it is time that we decided what we are going to do this 
fall. If the new sulky does not work to suit you, don’t you think it 
would be well to remodel onc of your present iron-beam sulkies, and 
put the leveling lever on the left-hand side? We will send you the 
dynamometer tests to-morrow. 
Yours truly, 
J. H. BRADL 1 Y, Sec’y. 
(-7-7 

Mr. R. Newton, Jerseyville, LH. 

DrAR Stk: You wrote us some time since that you had got your 
improved sulky all ready to go in the field, and asked if we would 
like you to send it to us. We answered yes, to send it at once, as we 
had got to decide what we should make at once. Up to this time 
we have not heard a word from you. We have been figuring on a 
sulky plow for the past month, and have at last got one that we 
think will take with some of our customers, and we have also got 
quite a number on hand of the old kind. If you have got any- 
thing new on your plow let us know whether you expect to let us 

see it, and when can we expect you up here to talk matters up. An 
early reply will oblige 


Yours truly, 
KF. & B. WEG CO. 


292 s—6-’7. 
Mr. Rh. Newton, Jerseyville, III. 

Dear Sir: Yours of the 3d is at hand. We sent the 25 coulter 
yokes on the 4th. 

We have at last been compelled to make a change in our sulky 
low for our Kansas trade, and it works very nicely, and looks more 
like the sulky plows made by other manufacturers. We sent one of 
your iron beams to Smith & Keating, but they would not take hold 
of it, and we could not afford to lose that trade. 

We have about 100 of your wood beam and some of our old style 
iron beam on hand, and shall continue to make them as long as 
there is anv demand, unless you object. I thought it best to write 
you at once on the subject, as it was part of our contract that we 
should notify you whenever we put any other sulky plow on the 
market. If vou are going to be up here soon we shfill be glad to see 
you, and can then talk this matter up; and | think, for your own 
interests, the sooner you come the better. 

Yours truly, 
n& B. MEG Co. 
J. H. BRADLEY, Sec’y. 


12-15-7 
Mr. Robert Newton, Jerseyville. 
Dear Sik: In reply to yours of the 5th, we are not prepared to 
make you any proposition for the control of your “ patents ” at pres- 
ent. Of course we cannot expect you to wait for us. 
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We shall have some stock, and some partly finished pieces of the 
sulky on hand at the end of the season, and shall be glad to turn 
them over to you at a very close figure in case you make a deal with 
any one else. 7 

Hoping that you will be able to make a satisfactory deal with 
some one, I am, as ever, 

Yours truly, 
J. H. BRADLEY, Sec’y. 


Dec. 21, ’78. 
Robert Newton, Jerseyville, ill. 

Dear Sir: In making your arrangements at Minneapolis for the 
manufacture of your plow did you include gangs or only sulkies ? 
We are making quite a number of gangs, and think somewhat of 
pushing the gang trade up in the western and northern parts of Min- 
nesota. Will it interfere with anvthing? Please answer. 


Yours truly, 
FURST & BRADLEY M’F’G CO. 
H. S. 


Endorsed: Filed Nov. 3, 1882. Wm. H. Bradley, clerk. 
293 (DEFENDANTS Exuisit NEwron LETTERS.) ° 


Jerseyville Agricultural Works, Robert Newton, proprietor, dealer 
in agricultural implements, and manufacturer of Davenport’s gang 
and sulky plows. 


First premium, Iowa State fair, 1870 and 1874; also first premium 
at St. Louis fair, 1869, 1872, and 1873. 
JERSEYVILLE, [Lu., March 9, 1875. 
Messrs. Furst & Bradley M’f’g Co. 

Gents: Your favor of the 4th is received, and | am looking up 
this matter of John Deere, and have written about the patent of the 
plow made at Shampaign, Mr. Gilbert’s patent, and as soon as I get 
information from Washington, will advise; also the patent of John 
Deere’s make, known as the Gilpin patents. Mr. Davenport will get 
at this matter if there is any infringement. I am getting up an iron 
plow. Will come up soon or send drawings for same soon. I en- 
close a letter from Mo. I will answer it and report Please give 
me your agents’ names in Ohio, so I can send the letters to them— 
save costs to you. Awaiting vour further orders. 

Yours truly, 
ROBT NEWTON. 
Ottice of Jerseyville Agricultural Works, Robert Newton, proprietor, 
dealer in agricultural implements and manufacturer of ea 
port’s gang and sulky plows. 
JERSEYVILLE, ILt., March 31st, 1880. 
Messrs. Furst & Bradley Man’f’g Co., Chicago, IIs. 

Gents: Your favor of 26th inst. rec’d and noted. In reply to 

same would say that I have no further proposition to make, and in 
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regard to man’f’g under my patents for Pacific coast, would say that 
I always thought vou were using my principle in all the plows you 
have made that had any appliance whatever (whether brake or 
clutch) as applied for the purpose of lifting plow, and it only rests 
now for the courts to decide whether mv patents are good or not. I 
will submit the case immediately on my reissue and await the result. 
I would respectfully give vou the following notice, viz: That you 
cease to manufacture plows under my patents after three months 
s from this date, as that was the length of notice that I was to give 
a vou under my verbal contract. 
Yours truly, . 
ROBERT NEWTON. 


Endorsed: Filed Nov. 3, 1882. Wim. H. Bradley, clerk. 


) 294. Derrenpants’ Exuipir SouLte Patent. O. W. B., N. P. 
U.S. Circuit Court, N. Dist. of Illinois. 
NEWTON vs. Furst & BRADLEY. M’r’G Co. et al. 


DEPARTMENT OF THE INTERIOR, 
Unirep STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy, from the records 
of this office, of the letters patent granted Samuel W. Soule April 
28, 1857, No. 17174, for improved excavator. 

In testimony whereof [, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundredth and fifth. 


Le. - [seaL.] Ik. M. MARBLE, 
' Commissioner. 
; 295 No. 17174. 


UnitrED STATES OF AMERICA. 


228 Sow AT ME aR ase tn 


To all to whom these letters patent shall come: 

Whereas Samuel W. Soule, of St. Louis, Mo., has alleged that he 
has invented a new and useful. improved excavator, which he states 
has not been known or used before his application ; has made oath 
that he is a citizen of the United States ; that he does verily believe 
that he is the original and first inventor or discoverer of said exca- 
vator, and that the sume hath not, to the best of his knowledge and 
belief, been previously known or used ; has paid into the Treasury 
of the United States the sum of thirty dollars and presented a peti- 
tion to the Commissioner of Patents signifying a desire of obtaining 
an exclusive property in the said excavator, and praying that a pat- 
ent may be granted for that purpose : 

These are, therefore, to grant according to law to the said Samuel 
W. Soule, his heirs, administrators, or assigns, for the term of four- 
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St 


teen years from the twenty-eighth day of April, one thousand eight 
hundred and fifty-seven, the full and exclusive right and liberty of 
: making, constructing, using, and vending to others to be 
' 296 __ used, the said excavator, a description whereof is given in the 
— of the said Soule in the schedule hereunto annexed and is 
made part of these presents. 
In testimony whereof I have caused these letters to be made pat- 
; ent and the seal of the Patent Office has been hereunto affixed. 
3 Given under my hand, at the city of Washington, this twenty- 
eighth day of April, in the year of our Lord one thousand eight ” 
hundred and fifty-seven, and of the Independence of the United eS eS 
States of America the eighty-first. 
[SEAL. ] JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
S. T. SHUGERT. 
Act'g Commissioner of Patents. 


297 SAMUEL W. Sout, of St. Louis, Missouri. 
Letters Patent No. 17,174, Dated April 28, 1857. Imp’d Excavator 


To al] to whom it may concern: 

Be it known that I, Samuel W. Soule, of the citv & county of 
Saint Louis and State of Missouri, hasinvented anew and improved =< 
excavator, and do hereby declare that the following is a full and 
exact description thereof, reference being had to the accompanying 
drawings, making a part of this specification, in which Fig. 1 is a 
side elevation showing two positions of the scraper, that of filling 
(e) and that of emptying (e’.) Fig. 2 isa plain with the scraper in 
the position of filling. 

Similar letters of reference indicate corresponding parts in the 
two figures. 

The nature of my invention consists in attaching a scraper to a 
cart or wagon or other vehicle, and if so arranging and connecting 
it that it shall be automatic in its operations and entirely under the 
control of an operator, and so that it may be readily detached from 
the cart or wagon and leave them unincumbered as before. The 
following description of my invention will enable any one acquainted 

with mechanics to construct and operate it. I take a 
298 cart or wagon and on each side of.the body or frame I fix a 

centre a short distance back. of the axle and a little below its ¢- 
centre, as shown at f; to these centres or pivots I hang the frame d, 
3 and on it I make a lug on one or both sides to correspond with lugs 
3 on the rim of the wheels. When the scraper (e) is on the ground 
the scraper (ee’) is hung on the frame d on pivot journals so as — 
vibrate freely about one-fourth of a revolution, being governed by | 
z pins or lugs (7 & 7’) from revolving further, and d’ is a lever attached 
| to the frame d, by which the operator govern- the action of the 
scraper. 7 is a rod fixed to the scraper to arrest its fall and to turn 
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its edge downward and place it in position for filling when it reaches 
the ground. Now, the position of the centres f being at the side of 
the axle, the scraper in rising will describe an eccentric curve 
around the said axle, so that when the scraper 1s on the ground the 
distance between the centre of the axle and the lug h (see Fig. 2) on 
the frame d will be greater than when the scraper is elevated to its 
emptying position, which will cause the lug g (see Fig. 2) on the 
wheels to pass over the lug h, thus det aching themselves 
299 when the scraper is elevated in an emptying position, and the 
art continuing in a forward direction, leaving the scraper to 
fall back after discharging its load: and by the time the scraper has 
again filled the lug on the wheel carries the scraper up as before, 
&e. The pin or lug 7 (see Fig. 1) holds the scraper in’ position for 
filling and 7’ for emptying, which is assisted by the projection 4, Fig. 
1. @ is the bottom of the body, to which are fastened hinges b and 
mand lever x for the purpose of discharging the load when required. 

As the cart is moved along the seraper e will fill with earth or 
other substance to be removed (and the scraper may be also raised 
from obstructions while filling, or depressed to produce a deeper cut 
by the lever d’) until the lug g on the wheel ¢ in revoiving grapples 
with the lug h, thereby raising the scraper over the body of the cart 
and discharges therein, it (the scraper) being turned by the pin or 
lug j’ and projection k. At this time the lugs g & k pass each other 
as Sdn shown, and the scraper falls back to position again for fill- 
ing, it being arrested in its fall by rod @, which is hung to the right 
side of the s scraper and let down easily, and then works as described, 

Ke. 
300 When the cart is sufficiently loaded, the frame d (while the 

scraper is emptying) is moved (by the operator) a little fur- 
ther than it is carried by the lug g, which causes it to be clasped by 
a spring, s, and thereby held in an upright position until the load 
is discharged, which is done by pulling the lever nx from the fasten- 
Ing 0, and the bottom of the body a’ falls down, which can be done 
without stopping the team. 

Having thus described my invention, what I claim as new and 
desire to secure by letters patent is— 

The frame d, lever d’, jugs g &h, rod 7, and pins or lugs 7 & 7’, and 
projection /, or their equivalents, for the purpose of mechanically 
operating a scraper as described and illustrated. 

SAMUEL W. SOULE.  [seat.] 

Witnesses : 

. W. KENWORTHY. 
L. C. WAITE. 


Iex’d; H. M. H., E. A. M. 


(Here follows diagram marked p. 301.) 
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302. Derrenpants’ Exarsit Powers’ Patent. O. W. B., N. P. 
U.S. Circuit Court, N. Dist. of Illinois. 
NEWTON vs. Furst & BRADLEY M’r’G Co. e¢ al. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this oftice of the letters patent granted D. J. Powers November 18, 
1862, Ne. 36966, for improvement in grain drills. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth. 

[SEAL. ] Kk. M. MARBLE, 


Commissioner. 
B03 No. 36966. 
THe Usrrep STaATes OF AMERICA. 


To all to whom these letters patent shall come: 

Whereas D. J. Powers, of Madison, Wisconsin, has alleged that he 
has invented a new and useful improvement In grain drills, whieh 
he states has not been known or used before his application ; has 
made oath that he is a citizen of the United States; that he does 
verily believe that he is the original and first inventor or discoverer of 
the said improvement, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used ; has paid 
into the Treasury of the United States the sum of thirty-five dollars, 
and presented a petition to the Commissioner of Patents signifying 
a desire of obtaining an exclusive property in the said improvement 
and praying that a patent may be granted for that purpose : 

These are, therefore, to grant, according to law, to the said D. J. 
Powers, his heirs, administrators, or assigns, for the term of seven- 
teen vears from the eighteenth day of November, one thousand eight 

hundred and sixty-two, the full and exclusive right and 
304 liberty of making, constructing, using, and vending to others 

to be used the said improvement, a description whereof is 
given in the words of the said D. J. Powers in the schedule hereunto 
annexed and made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this eighteenth 
day of November, in the year of our Lord one thousand eight hun- 
dred and sixty-two, and of the Independence of the United States of 
America the eighty-seventh. 

[SEAL. ] CALEB B. SMITH, 
Secretary of the Interior. 


A 
De a ame 


THE FURST & BRADLEY MANUFACTURING CO. ET AL. 175 


Countersigned and sealed with tne seal of the Patent Oftice. 
D. P. HOLLOWAY, 
Commissioner. 


305 The Schedule Referred to in these Letters Patent and Making Part 
of the Same. 


To all whom it may concern: 


Be it known that 1, D. J. Powers, of Madison, in the county of 
Dane and State of Wisconsin, have invented a new and improved 
grain-drill ; and I do hereby declare that the following is a full and 
exact description thereof, reference being had to the accompanying 
drawings, making part of this specification— 

Figure 1 being a plan of the machine; Fig. 2, a side elevation 
thereof; Fig. 3, a side view of a part detached ; Figs. 4 and 5, see- 
tions of parts detacked. 

Like letters designate corresponding parts in all of the figures. 

A simple rectangular frame, A, supported on two wheels, B B, and 
drawn by the pole or tongue a, serves to mount all the working 
parts of the drill on. An ordinary seed box or hopper, C, extends 
transversely across the middle of the machine. Its cover serves as 
a seat for the driver when he desires to sit in that position; but I lo- 
cate another seat, D, on the rear end of the frame of the machine, from 
which seat the driver can see the working of every part of the machine 
without turning his head, and can more easily control those parts 
which require his attention and management. This seat simply 
rest on blocks or other supports on the rear ends of the side pieces 
of the frame A, and is secured thereon by a screw-bolt, d, at each 
end, or is sustained by any equivalent means. It thus extends the 
whole width of the frame, enabling the driver to shift his position 
when desirable, and being of weod possessing considerable elasticity. 
It requires no springs to render it sufficiently elastic to ride softly. 
It is as simple and cheap as possible. 

In a proper position before and below the seat. D there Is a foot- 
board, I, for the feet of the driver to rest on. It extends also the 
whole width of the frame, and is suspended at each end by a screw- 
bolt, f, extending downward from the side timber of the frame, or 
by any equivalent means, whereby its height may be adjusted at 
pleasure. 

The bars H H, by which the drill-teeth M M are borne and drawn, 
are hinged, in the usual manner, at hh to the front timber of the 
frame. Each bar is represented as composed of two strips of metal 
separated a little, and between these strips there is a stop or block, 
v, near the middle of the bar ; but the mode of constructing the bars 
is not essential. Each drill-tooth is hinged to the rear end of its 
bar at J, and a little above this hinge, at 7, an arm or dog, N, is also 

-hinged to the drill-tooth. The dog extends forward to the stop v 
(when the drill-tooth is in its operating position), and its front end, 
u, bears against the face of the stop v, being pressed down against it 
(between the side strips of the bar H, according to the construction 
represented in the drawings) by a spring, s, substantially as shown. 
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The contiguous faces uv of the dog and stup are inclined in relation 
to the direction in which the dog acts to such a degree that as the 
drill-tooth M pushes forward against the dog by the ordinary re- 
sisting force of the ground, while the machine is moving forward 
the combined force of the spring s and the friction of the said two 
faces u v against each other will afford a sufficient resistance to hold 
the drill-tooth in place with as much rigidity and firmness as if its 
attachment to the bar H were entirely unyielding ; but whenever a 
root, stone, or other obstruction meets the drill- tooth, rendering it 
liable to break, the combined friction of the two inclined faces w v 
and power of the spring s yield to the suddenly-increased force act- 
ing on the drill-tooth, and the dog rises and slides along over the 
stop with much resistance at the start, but with very slight resistance 
after the first friction of their inclined surfaces is overcome. Wien 
the obstruction is passed, the force of the spring s, together with the 
wedge action of the face u of the dog on the stop v, brings the dog, 
and consequently the drill-tooth, back to its place again. The re- 
sult of this construction and arrangement is important and valuable. 
When a simple spring is used to hold the drill-tooth there 1s a contin- 
ual yielding and vibration of the tooth in the ground, very injurious 
to its proper action, especially as the spring is necessarily weaker in 
its action at the first moment of resistance, or when it should be the 
strongest. A wooden pin, prepared to break when obstructions are 
in the way, Is a very imperfect, uncertain, inconvenient, and unme- 
chanical device ; but the combined action of the spring and friction, 
as described, affords the greatest resistance at the first and rapidly 
diminishes it after it once begins to yield. Thus it is obvious that 

all the advantages of a stiff unyielding as well as those of’ a 
o00 perfectly vielding attachment of the drill-teeth to the bars are 

secured at the same time. 

The ear or projection of each drill-tooth, to whieh the dog N is 
hinged, has a set of holes, as shown in Fig. 3, so that the joint may 
be shifted from one to another to enable the drill-tooth to be ad- 
justed to different angles without disturbing the relations of the face 
u, stop vy and spring s. 

From an eye on each drill-tooth M a cord, m, or its equivalent, 
extends upward toa roller, G, which reaches across from side to side 
of the frame. These several cords pass up through eves or loops on 
the rollerand terminate in rings, or their equivalents, for preventing 
the cords from drawing through the eyes of the roller and for taking 
hold of when the drill-teeth are to be raised directly by hand. The 
‘whole arrangement is clearly shown in Fig. 1. Thus when it is de- 
sired to raise a single drill-tooth the driver, sitting in a convenient 
position on the seat D, draws up the cord iw of the drill-tooth to be 

raised through the eye in the roller, without turning the roller and 
conseque antly without affecting the other drill-teeth. These cords m 
mare all of equal length, so that by turning the roller they are all 
wound up equally thereon, thus 1 raising all the drill-teeth simulta- 
neously and to ec heights. IT prov ide for thus raising all the drill- 
teeth together by bringing the roller G into gear or action, directly 
or indireetly, with the driving-wheel in the “forward movement of 
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the machine itself, substantially as follows: On one end of the roller 
G there is a pinion, P, which, when the drill-teeth are to be raised 
together, is designed to be brought into gear with the cog-wheel d, 
situated on the driving-wheel B, for the general purpose of commu- 
nicating motion to the seeding apparatus in the seed-box C; but 
this pinion P is to be kept ungeared from the said cog-wheel while 
the machine is in operation, as indicated in Fig. 2. The end of the 
roller G on which the pinion is situated has a sliding bearing, R, 
Fig. 4, by means of slots rr therein, and bolts 77 or their equiva- 
lents. The suspending-bolt f of the adjacent end of the foot-board 
I’, in its ordinary position, 1s in contact with the rear end of the 
bearing R when the pinion P is out of gear with the cog-wheel 6; but 
it is allowed to have a limited forward-swinging movement by the 
enlargement of the aperture of the frame through which it is sus- 
pended, as shown in Fig. 4,so that the driver may swing that end of 


‘the foot-board forward, and thus likewise move the bearing R suffi- 


ciently to bring the pinion P into gear with the cog-wheel b. The 
motion of the Griving-wheel B then immediately causes the roller 
G to revolve and wind up the cords m m thereon till all the drill- 
teeth are raised to their full height. At that moment a blank por- 
tion, p, of the periphery of the pinion P, having no cogs, meets the 
cogs of the cog-wheel 6 and acts as a cam to throw the pinion out of 
gear with the cog-wheel, the end of the roller yielding backward. 
A ratchet-wheel, 8, on the roller G, inside of the frame, and a pawl, 
T, on the frame, catching into said ratchet-wheel, hold the roller, 
with the cords m m wound thereon, as far as turned by the pinion 
P, before it is thrown out of gear with the cog-wheel 4, the latter 
being still kept from gearing again with the pinion of the cam p. 


~The machine thus moves automatically on, just the same as before 


the pinion was brought into gear, without a moment’s stop. Differ- 
ent means might be employed for bringing the roller G into gear or 
connection with the moving or operating parts of the machine, and 
I do not limit myself to any special device for the purpose, the roller 
G, brought into automatic operation with the working or forward 
motion of the machine, being the essential feature of the invention. 
The cam p is not necessarily on the periphery of the pinion P in 
this arrangement, but may be connected with the pinion otherwise, 
or with the roller direct. When the drill-teeth are to be lowered 
again the driver lifts the pawl T from the ratchet-wheel S by draw- 
ing a cord, ¢, or by equivalent means, and the drill-teeth turn the 
roller back and descend by their own weight. 

In this device it is necessary that the roller G should not make a 
complete revolution to raise the drill-teeth, since the blank or cam 
p occupies a part of the periphery of the pinion P, and only that 
part of the pinion having cogs or teeth can come into gear with the 
cog-wheel 6 before it is thrown out of gear by the said cam, when all 
further motion is stopped. A suitable brake or stop holds the pinion 
P in the right position to gear into the cog-wheel, ready for the next 
occasion to raise the drill-teeth thereby. There may also be, if de- 
sircd, any suitable provision for holding the bearing R and foot- 
board F back in place and to regulate the descent of the drill-teeth 
23—317 
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to the ground. The advantages of thus raising the drill-teeth, 
through the roller G, by the ordinary movement of the machine 
automatically, and without labor on the part ot the driver, are too 
obvious to require recital. : 

I distribute the seed to the drill-teeth and regulate the quantity 
sown by substantially the following device: Upon a shaft, X, which 
extends lengthwise through the seed-box C, and is caused to revolve 
bv a pinion on one end gearing into the cog-wheel 6 of the driving 
wheel, is fastened a series of short cylinders, z x, respectively, over 
the apertures in the bottom of the seed-box leading to the several 
drill-teeth. Oneend of each cylinder z is of larger diameter than 
the other end, the shoulders where the two cylindrical portions meet 
being notched, substantially as shown in Fig. 1. Then another 
series of short cylinders, w w, is fastened to a rod, W, running par- 
allel with and a little to one side of the shaft X. These cylinders w 
w slide concentrically over the shaft X, and also one end of each 
slides over the small end of each corresponding one of the cylinders 

2 x x, as shown in Fig. 5. This overlapping end of each cylin- 
306 der wis also notched in a manner precisely similar to the 
shoulder on each cylinder z; but each notch projection is 
situated opposite to a notch in the other, and vice versa, as repre- 
sented in Fig. 1, so that there is a zigzag space, y, between each pair 
of cylinders w x, substantially 9s shown. Thus the two notched 
‘surfaces of each pair may be brought together, matching into each 
other, like the teeth of two cog-wheels, till the space y is totally 
closed ; or they may be separated, so as to have the space as wide as 
desired. The two sets of cylinders are so secured respectively on the 
shaft X and rod W that the spaces y y between the several pairs w 
zare of uniform width throughout, and by adjusting the rod W 
lengthwise on the shaft X all the said spaces are equally enlarged 
or contracted. This adjustment is effected by means of a nut, Z, to 
be turned on a screw-thread, z, cut on the end of the shaft X, the 
rod W being swiveled on the nut, as shown in Fig. 1; or any equiv- 
alent means of adjustment may be employed. The rod W obviously 
slides freely through the cylindersa x. The zigzag spaces y y receive 


the grain froin the hopper or seed-box and carry it down round to 


the apertures leading tothe drill-teeth in perfectly regulated quanti- 
ties, and they are adjusted in size to sow any amount of grain to the 
acre ; or they may be entirely closed, if desired, so as not to sow at 
all. [am aware that separate seed apertures or cavities have been 
varied in size by a similar adjustment, but I am not aware that con- 
tinuous zigzag feeding spaces like these have ever been employed. 
They work more freely and distribute the grain more evenly than 
separate cavities. The rod W incidentally serves to agitate the grain 
in the hopper. | | 

On the rear end of the frame of the machine I locate a rake, E, 
for the purpose of pulverizing the earth more finely, and of cover- 
ing in the grain, grass-seed, and manure when spread on the ground. 
This rake is constructed like a hay-rake, and may be used for that 
purpose. Its teeth e e are best made of spring-wire, coiled or other- 
wise secured on a head or shaft, 0, which has suitable bearings for 
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turning on the rear end of the frame A. A spring-wire, q, Fig. 1, 
extends from tooth to tooth at some distance from the upper ends 
thereof, and 1s coiled around each successively, substantially as shown. 
This not only serves to keep the teeth separated at the proper dis- 
tances apart, but imparts an additional elasticity and firmness to 
the teeth singly and collectively. The rake is raised and lowered 
by a lever, J, connecting rod J,and arm ¢ on the rake-shaft, substan- 
tially as shown. <A suitable catch, K, with notches ¢ /’, serves to 
hold the lever J in any desired position, so that the rake may be 
held thereby cither up or down, or be adjusted to any intermediate 
position. This rake is a decided improvement on a harrow follow- 
ing a grain-drill. By its elastie teeth it vields and does not offer so 
much resistance to the forward motion of the machine. It is also 
much lighter, and does not sink at times so deeply in the ground, 
in these respects, also, requiring less power than a harrow, while it 
is as efficient in action. Itis likewise quickly raised from the ground 
when it is not to be used, or when obstructions are in the way. It 
may be employed as a hay rake, either mounted on the drill-frame 
or otherwise. Thus economy in the cost of Implements is subserved. 

What I claim as my invention, and desire to secure by letters 
patent, 1s — 

1. The suspended adjustable foot-board F, arranged substantially 
as and for the purpose herein specified. 

2. The combined application of a spring and friction-surfaces to 
sustain the drill-teeth M M upon their bars H H firmly and rigidly 
while in operation, but so as to yield with sufficient readiness when 
they meet obstructions, substantially as herein specified. 

3. The roller G, arranged, in combination with the operating-gear- 
ing of the machine, so that the driil-teeth may be raised together by 
the automatic action of the machine itself in its forward movement 
without stopping or halting, substantially as herein specified. 

4. The continuous zigzag seeding-apertures y y, adjustable in 
width, substantially as and for the purpose herein set forth. 

D. J. POWERS. 

Witnesses : 

J. S. BROWN. 
EDM. F. BROWN. 

Ex’d: J. A. W. M. Mck. 


(Here follows diagrams marked pages 307, 308.) 
309 DEFENDANTS EXHIBIT _ O. W. B., N. P. 
U. S. Cireuit Court, N. District of Illinois. 
Newton vs. Furst & Brapiey M’r’a Co. et al. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted H. R. Huie, August 11th, 
1863, No. 39483, for improvement in gang plows. — 
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In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-one, and of the Independence of the United States 
the one hundred and fifth. 

[SEAL. ] Ek. M. MARBLE, 
Commissioner. 


310 No. 39483. 4 
UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come : 


Whereas H. R. Huie, of Haywards, California, has alleged that he 
hasinvented a newand useful improvement in gang plows, which he 
states has not been known or used before his application ; has made 
oath that he is a citizen of the United States; that he does verily 
believe that he is the original and first inventor or discoverer of the 
said improvement, and that the same hath not, to the best of his 
knowledge and belief, been previously known or used; has paid 
into the Treasury of the United States the sum of thirty-five dollars, 
and presented a petition to. the Commissioner of Patents signifying 
a desire of obtaining an exclusive property in the said improvement 
and praying that a patent may be granted for that purpose : 

These are, therefore, to grant, according to law, to the said H. R. 
Huie, his heirs, administrators, or assigns, for the term of seventeen 
years from the eleventh day of August, one thousand eight hundred 

and sixty-three, the full and exclusive right and liberty of 
311 making, constructing, using, and vending to others to be 
used, the said improvement, a description whereof is given in 
the words of the said H. R. Huie in the schedule hereunto annexed, 
and is made part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this eleventh 
day of August, in the vear of our Lord one thousand eight hundred 
and sixty-three, and of the Independence of the United States of 
America the eighty-eighth. 

[SEAL. ] J. P. USHER, 
Secretary of the Interior. 

Countersigned and sealed with the seal of the Patent Oftice. 

D. P. HOLLOWAY, ad 


Commissioner of Patents. 
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312 The Schedule Referred to in these Letters Patent and Making Part 
of the Same. 


To all whom it may concern : 


: bi ais ee eae 
* . aN ee Reo RAIA a MP Ge IE se SR MI IRE ayer Reem 
Sida OR SS eS teal cnh ad eb pS 2 


" Be it known that I, Horace R. Huie, of Hayward’s, county of Ala- 
meda, in the State of California, have invented, used, and con- 
structed a new and improved plow, entitled “ Huie’s improved 
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gang-plow;” and I do hereby declare that the following is a full, 
clear, and exact description of the construction and operation of the 
same, reference being had to the accompanying drawings and the 
letters of reference marked thereon, and making a part of this speci- 
fication, in which— 

Figure 1 is a top plan of the plow. Fig. 2 isa sectional side view. 
Fig. 3 is a perspective view of the axle. Fig. 4 is a side view of the 
eye of the axle. 

I construct a frame, H H, the beams being, say, about five feet 
long, and their dimensions three by four in., which are held together 
at their rear end by a cross-piece, h. About one-third of the length 
from the tongue I provide a similar cross-piece, K, one end of which 
is allowed to project from the right side of the beam, and is designed 
for the are C to be placed thereon, as also the accompanying lever 
A B. Said cross-piece K is firmly attached to the beams HH in 
the usnal manner. The tongue J is placed between the forward 
ends of said beams, and is held therein by a substantial bolt or key, 
as indicated by the dotted lines in the drawings. The back end of 
said tongue may be provided with any of the known devices for cle- 
vating or depressing the same when required. -« 

I construct an axle-tree, D,(which serves at the same time asa 
lever,) of wrought-iron, of the dimension required, and of about the 
form or shape as represented in Fig. 5, the left end of which is pro- 
vided with an oval-shaped slotted piece,a. The bolt which passes 
through said slot a isa part of the movable arm E, which arm is 
pivoted on end of the projecting axle ¢, and is secured by a nut on 
the outer end. 

The entire axle-tree D, as will be seen, is provided with right 
angles, for the purpose of raising or lowering the plow by means of 
lever A, which lever, as will be seen in the drawing, is conveniently 
situated near the driver's seat. 

The object in providing the slot @ with its accompanying bolt fit- 
ting therein, and as attached to the movable arm E, is for the pur- 
pose of altering the position or plane of one wheel from the other, 
since one or the other wheel may travel in a furrow while plowing, 
thereby causing the plow te incline; or, when plowing on hill-sides, 
this device is of particular advantage in keeping the plow and driver 
in a horizontal position. 


The lever A is provided with a spring-slide, B, the lower end of 


~ 


which is fitted to the notches on the are C. Said arc is forged at right 
angle at the lower end, and is securely attached to the beam I. I 
provide the cross-piece K with eyes F, lig. 4, for the axle-tree D to 
work in. 

I provide four standard or upright pieces, as indicated in Fig. 2 
by dotted lines. The forward pieces are placed erect, and are tas- 
tened to the beams H_ H, and, reaching above the wheels G, the after 
upright pieces incline slightly forward, the right-side one serving as 
a rest for the are C, the two parts being held by a strip of iron. A 
seat for the driver is mounted on said standards. The usual wheels 
with this bent arm may be emploved 

The mold-boards M, of any given size or form, may be attached 
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to the beams H in the usual manner, and at such distances as not 
to interfere with the work or action of each other. 

[ do not broadly claim the plow as herein described ; but 

What I claim as my improvements, and desire to secure by let- 
ters patent, Is— 

The peculiar arrangement, construction, and application of the 
axle D and arm E, the slotted oval a, and the spring-slide and lever 
A B, for the purpose herein specified and described. 


H. Rk. HUTE. 


aT DACA SP ee pee ee 


wa MERI, 2 


Witnesses: 
SAM’L FE. OAKLEY. 
CHARLES JACKSON. 


Ex’d: H. M. H., E. A. M. 


(Here follows diagram marked p. 315.) 
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old DrEFENDANTs’ Exuipir TrReEAt Patent. O. W. 5B. N. P. 
U.S. Cireuit Court, N. Dist. of Hlinois. 
NEwron vs. Furst & BrapLey M’F'G Co. ef al. 
DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Robert M. Treat & George 
Hl. Daley, June 10, 1862, No. 35,572, for improvement in horse rakes. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fourth day of August, in the vear of our Lord one thousand eight 


hundred and eighty-one, and of the Independence of the United |g 
States the one hundred and sixth. Ki 
[SEAL. ] Ek. M. MARBLE, 
Commissioner. 
31d No. $5972. "4 


UNITED STATES OF AMERICA. 


To all to whom these letters patent shall come: 


Whereas Robert M. Treat, of Morris, Connecticut, has alleged that 
he has invented a new and useful improvement in horse rakes (he 
having assigned his right, title, and interest in said improvement to 
himself and George H. Daley, of same place), which he states has 
not been known or used before his application; has made oath that 
he is a citizen of the United States; that he does verily believe that 
he is the original and first inventor or discoverer of said improve- 
ment, and that the same hath not, to the best of his knowledge and 
belief, been previously known or used; has paid into the Treasury 
of the United States the sum of thirty-five dollars, and presented a 
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Wheel-Plow. 
No. 39,483. Patented Aug. 11. 1868 
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petition to the Commissioner of Patents signifying a desire of ob- 
taining an exclusive property in the said improvement and praying 
that a patent may be granted for that purpose : 
These are, therefore, to grant, according to law, to the said Robert 
M. Treat & George H. Daley, their heirs, administrators, or 
316 assigns, for the term of seventeen vears from the tenth day 
of June, one thousand eight hundred and sixty-two, the full 
and exclusive right and liberty of making, constructing, using, and 
vending to others to be used the said improvement, a description 
whereof is given in the words of the said Robert M. Treat in the 
schedule hereunto annexed, and is made part of these presents. 
In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 
Given under my hand, at the city of Washington, this tenth day 
of June, in the year of our Lord one thousand eight hundred and 
sixty-two, and of the Independence of the United States of America 
the eighty-sixth. 
[SEAL. ] CALEB B. SMITH, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Cftice. 
D. P. HOLLOWAY, 


Commissioner of Patents. 


317 The Schedule Referred to in these Letters Patent and Making Part 
of the Same. 


To all whom it may concern: 

ts Be it known that I, Rob’t M. Treat, of Morris, in the county of 
Litehfield and State of Connecticut, have invented a new and useful 
improvement in horse-rakes; and I do hereby declare that the fol- 
lowing is a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, forming part of this speci- 
fication, in which— 

Figure 1 is a side elevation of my improved rake, the parts being 
thrown up out of operative position. Fig. 2 is a longitudinal section, 
the parts being thrown down into operative position. Fig. 3 is a 
similar section of the rake, the parts being adjusted to the discharg- 
ing and clearing position. Fig. 4 is a plan or top view. 

Similar letters of reference in the several figures indicate corre- 
sponding parts. 

My rake is composed of an axle, A; two shafts, BB; two wheels, 
CC; an elevated seat, D; a raker, F; a clearer or discharger, G ; 
eccentric-rods, g g; a frame or bars, d d, and a hand-lever, H. 

The wheels C C are arranged to turn on journals a a of the axle, 
and the shafts B B are boxed or fitted (so as to turn) to intermediate 
journals b b of the same. as shown. On the rear part of the shafts 
the seat D is arranged, being mounted on standards, ¢ ¢, which ex- 
tend up from the shafts. From the top of the axle in front of the 
seat the hand-lever H extends so as to be convenient to the driver, 
who sits upon the seat. From the rear of the axle two bars, d d, ex- 
tend out beyond the circumference of the wheels C, and to the ends 
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of these bars the rake-head e is firmly attached. These bars are 
rigid with the axle A, and rise as it turns in the hubs of the wheel. 

The rake-head e is of a length much greater than the axle, and 
its ends terminate some distance beyond the outer faces of the wheels. 

In the rake-head short spring-teeth e’ are set and coiled around 
a nearly-round bar, f, thereof, as shown. From the side of each of 
the standards cc a curved rod, g, extends back beyond the rake- 
head eccentrically to the axle, and on the outer ends of these rods a 
long bar, 7, is hung. This bar has wire or other character of stops, 
jj, extending from its front side, so that they pass between the teeth 
of the rake F when the parts are in the position shown in Fig. 2. 
The rods g are pivoted to the standards, and are free to swing at kk 
when the raker is raised or lowered. <A rod, l, connects the raker 
to the hand-lever, as shown, so that when the rod is moved forward 
the raker is elevated. The gravity of the raker insures its descent. 

I think it is evident, from the foregoing description, that my horse- 
rake turns up by reason of the turning of the axle with the hand- 
lever; also, that the axle does not revolve with the wheels; further, 
that when the raker and axle are turned to the positfon shown in 
Fig. 3 the stops 7 7 cause the load or quantity of hay collected upon 
the teeth to discharge; and, finally, that any further elevation of 
the raker causes the rake-head to come in forcible contact with the 
rods g of the clearer, and force said rods, with the bar 7 and its stops 
j, outward and upward, as shown in Fig. 1, soas to clear the windrow 
and other obstructions. 

I am aware that stationary clearing or discharging rods have been 
used in connection with horse-rakes. I also am aware that rake- 
teeth have been attached directly to a turning or partly-turning 
axle; but stationary clearers are objectionable, as they cannot be 
adjusted so as perfectly to pass over obstructions; and attaching the 
teeth of the raker to the axle directly is also objectionable, as the 
raker cannot be broad enough to take in a large quantity of hay 
unless the axle be made of too great a length, which 1s objectionable, 
from the inconvenience of moving the carriage part of the rake 
through gates, and more especially because the lability of long axles 
breaking in two when the weight of the driver rests upon the seat. 

With my arrangement the length of the hubs of the two wheels 
ean be added to the length of the rake-head without adding to the 
length of the axle, and therefore a much longer rake-head and a 
much shorter axle can be used without the inconveniences being 
experienced. 

I do not claim a long raker and short axle combined, when the 
raker is arranged in front of the circumference of the wheels and 
extends beyond the outer faces of the wheels; but— 

[ do claim as my invention and desire to secure by letters 

patent— 
o174 1. The rigid bars dd, or their equivalents, extending out 
from the turning axle A a6 beyond the rear of the cireum- 
ference of the wheels for supporting a long raker with short teeth, 
in the manner and for the purpose as herein described. 


— RM. Treat. 


Horse hake. 
Patented Jun 1Q/& 
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2. The swinging adjustable clearer or discharger G, arranged 
and operating substantially in the manner and for the purpose de- 
scribed. 7 | 

3. The raker F, in combination with the curved eccentric-rods 
gg and discharger or clearer G, constructed and operated substan- 
tially in the manner and for the purpose described. 

4, The arrangement of the wheels CC, axle Aa 6b, shafts B B, 
seat D, bars d d, and raker F with hand-lever H,in the manner and 
for the purpose described. 

Witness my hand in the matter of my application for a patent 
for an improved horse-rake this 21st day of April, A. D. 1862. 

ROBERT M. TREAT. 


Witnesses : 
JOS. B. SPENCER. 
L. S. DAVIES. 


Ex’d C.F. E. L. L. | 
(Here follows diagram marked p. 318.) 


319 Furst & Bradley Statement No. 1. 


Payable with exchange on Chicago or New York or in current 
funds, express charges prepaid. 
Accounts not paid when due are subject to 10 per cent. interest. 


Monthly statement 370. 
Cuicaco, Jan’y 11th, 1875. 


M-. Robert Newton, Jerseyville, IIl’s, in account with Furst & Brad- 
ley M’f’g Co., 57 to 63 North Desplaines St., near cor. Lake. 


1873. 
Oct. 17. To cash f’g’t on gang plow ------ -- > 3d 
“ punching machine 275 00 
“ jointing " 50 OU 


Ee oy wt 


“emery wheel 3 Td 


6é > 75 

‘ cash, f’g’t on punch cast’g 50 

gang & sulky plow OY) 

3 comb’d cultivators 3 00 

2 J. B. W. - 51 00 
shovel plows & plows for gang & 

sulky 80) 

[III Scibtn ice ied en 84 

cash | 45 00 

95 

cash, Wm. Ford’s d’f’t 5 00 

“ plow for sulky 15 00 

“ casl 5 00 


ROBERT NEWTON VS. 


CHRONO ns co iench cou sc ncen< 
castings from Beach & Co 
Sept. 24. G.& S. plows, irons, &c., ret’d 
28. cash to F. W. Bickwell 
Dec. “ expenses, p’r bill 


By pat. fee on 426 sulky plows, 5.00_ 
. % 145 gang “  5.00- 


From Jan’y 1, ’74, to Jan’y 1, ’75 --- 
To your note, due March 1, ’74 __-- 
“ int. on same to Dec. 1, ’74 


2,198 09 
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Payable with exchange on Chicago or New York or in current 


funds, express charges prepaid. Accounts not paid are subject to 
10 per cent. interest. 


Monthly statement. 
CHICAGO, Jan’y 20th, 1876. 
M-. Rob’t Newton, Jerseyville, Ill., in account with Furst & Brad- 
ley M’f’g Co., 57 to 63 North Desplaines St., near cor. Lake: 
Our report of sales for 1874 on gang «& sulky plows was as follows: 
Gang plows 
BUY GO. hock es ike nnccdawinmanionan 


We now report sales for 1875 of— 
Gang plows | 
UY IO in neneannec ane anne ios 1,45 


Total for 1875 


429 to complete the first 1,000 @ 5.00 
1,000, being the second 1,000 “ 4.00 
191, * ~ over 2,000 | 2.50 
1,620 
Add your bill of expenses at plow trials 
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Dr. 


To goods p’r our statement 


Dec. 23. “ cash 500 00 
Jan’y 15. “ “ 3,000 00 


4,658 64 


2,068 36 


321 Furst & Bradley Statement N-. 3. 


Payable with exchange on Chicago or New York or in current 
funds. Express charges prepaid. Accounts not paid when due are 
subject to 10 per cent. interest. 


Monthly statement. 
CHIcAGo, Jan’y 19, 1877. 


M-. Rob’t Newton, Jerseyville, II]., in account with Furst & Bradley 
M’f’g Co., 57 to 63 North Desplaines St., near cor. Lake. 


By pat. fee on 2,048 sulky plows. 
6 66 175 gang 66 
Total sale, 2,223, from Jan’y Ist, 1876, to 
Jan’y Ast, ’77, @ 2.50 5,907 50 
By bill of expenses rend 178 50 


5,736 00 


To am’t p’r your statement 1,108 49 
“ cash 25 00 
‘“ express on patterns__...-------- 80 


“cash p’'d for “ = , MceGavin---- 1 50 
1,135 79 


4,600 21 


100 00 
4,500 00 


4,600 21 
322 Furst & Bradley Statement N-. 4. 


Payable with exchange on Chicago or New York or in current 
funds. Express charges prepaid. Accounts not paid when due are 
subject to 10 per cent. interest. 


188 _ ROBERT NEWTON VS. 


Monthly statement, folio —. 
CHicaGo, Jan’y 25, 1878. 


M-. R. Newton, in account with Furst & Bradley M’f’g Co., 57 to 63 
North Desplaines St., near cor. Lake. 


Sulk- plows sent out from Jan’y 1 to Dee. 31, ’77-..--- 1,526 
I OG iis estes itn aici an os nscmsn  cin bc wis. Soe 
Less sulky & gangs ret’d__- --.------.------------- 99 14 


1427 136 
Less on com’s in hands of Geo. A. Davis, I. B. 
Kinne, [and] Stone & Keating ~----------------- 74 45 


Denven GGG) OE ois 6 oc oe ck ce 1,353 91 


By pat. fee on 1,353 sulky 
Tn | Te 1 91 rang 


Total .. ~ 1405 Bee ha ence ing eens awe .--- 3,610 00 
| Dr. 
To book ac. p’r statement rend. .------------..-.------- 1,602 65 
2,007 35 
BO CROBE kiack Kc bdccctibsnnsceedags ane ae 2,007 35 
323 Furst & Bradley Statement No. 5. 


Payable with exchange on Chicago or New York or in current 
funds. Express charges prepaid. Accounts not paid when due are 
subject to 10 per cent. interest. 


Monthly statement, folio —. 


CuicaGo, Jan’y 6th, 1879. 


M-. R. Newton, in account with Furst € Bradley M’f’g Co., 57 to 63 
North Desplaines St., near cor. Lake. 
| S. plows. G. plows. 
Sulky plows sent out from Jan’y 1 to Dee. 31st, 


EE sscigsisaieninas lly cele abl be Acta wins: Sabino do2 
Gang plows sent out -----..---- .------------- 139 00 
Less sulky & gang, 6 ret.,(@_.-. 2-22. ------ -- 63 5 00 


oo 289 134 00 
Less on com’s in hands of Geo. A. Davis & 
TY Bo ken neu see es 85 27 00 


Leaves total number sold ..-. --_. --__ oe 204 107 00 
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CR. 
By pat. fee on 204 sulky plows 
66 66 66 107 gang iT) 
Total..... 311 @ 2.50 -.....-.._-. wicks diene ani Ce 
Dr. 
To book ac. p’r statement tend, @__-_--_-_-_-_---.------ 635 59 
141 91 
324 Furst & Bradley Statement No. 6. 


Payable with exchange on Chicago or New York or in current 
funds. Express charges prepaid. Acccunts not paid when due are 
subject to 10 per cent. interest. 


Monthly statement. Folio. 


age Cuicaco, Dec. 19, 1879. 


M-. Rob’t Newton, Jerseyville, I]l.,in account with Furst & Brad- 
ley M’f’g Co., 57 to 63 North Desplaines St., near cor. Lake. 


Mem. of Gang & Sulky Plows Sold During 1879. 


Sulky plows. Gang plows. 


On com’s not settled for Jan’y 6, ’79_---------- 85 27 
No. sh’p’d from Jan’y 1, ’79, to Dec. 19, ’79-__- 24 73 
109 100 

BOONE oo cb os eee ees abe eow 18 2 
91 98 

DOO OR COUN 6 ooh eiccwncn ce uciiaiaes ts coat 48 © 5 
43 93 


Royalty on 136, @ $2.50 each, credited to your ac. Dec. 24th, 1879. 


325 NorTHERN District OF ILLINOIS, 83: 


I, Williaro H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of all the proceedings had in said court in the cause wherein Robert 
Newton is the complainant and Furst & Bradley Manufacturing 
Company et al. are the defendants, as the same appear from the files 
and records of said court now remaining in my custody and control. 
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190 ROBERT NEWTON VS. THE FURST & BRADLEY M’F’G CO. ET AL. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court at my office in Chicago, in said district, 
this fifth day of June, A. D. 18883. 

[Seal of Cireuit Court U. S., Northern Dist. Illinois, 1855. ] 


WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois C. C. U. S. No. 317. Robert 
Newton, appellant, vs. The Furst & Bradley Manufacturing Com- 
pany, Conrad Furst, David Bradley, J. Harley Bradley, and Byron 
C. Bradley. Filed 1st October, 1885. 
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“ROvERT. Newton, 

“- KS Appellant, 

baie hed te i. is Been 

Furst & BRADLUY onGek TURING 
‘COMPANY, CONRAD FurRS’T, DAVID. 
A epear e HARLEY BRADLEY, AND 
- BYRON C. BRADLEY, | 


A ppellees. 
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L.L.COBURN, 
? of .COBURN & THACHER, 
—<  | Counsel for Appellant. 


OCTOBE aR’ TERM, A. D. 1885. 


No. 317. 
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Supreme Gourt of the United States. 


e@ 


OCTOBER TERM, A. D. 1885. 


ROBERT NEWTON, sty 
Appellant, 
; US « 
FURST & BRADLEY MANUFACTURING 
COMPANY, CONRAD FURST, DAVID No, 317. 
BRADLEY, J. HARLEYBRADLEY, and 
BYRON C. BRADLEY, 
Appellees. 


ARGUMENT AND BRIEF FOR APPELLANT. 


May tt please the Court: 

This suit is for the infringement of Letters Patent Re- 
issue No. 8,936, dated December 2, 1879, issued to Fred- 
erick S. Davenport, assignor to Robert Newton, the 
appellant, for an Improvement in Gang Plows. 

The case was tried before his Honor, Judge Bludgett, in 
the United States Circuit Court for the Northern District 
of Illinois, sitting as Circuit Judge, and his opinion rendered 


in deciding the case is reported in 11 Bissell, page 405. A 


copy of the opinion is also printed at the end of this brief 


and argument. 


2 


REASONS FOR APPEAL. 


First. The Court below erred in finding that the de- 
fendants do not infringe the complainant’s patent as 
charged, and 

Second: In finding that the re-issue patent sued on is 
void by reasun of the expansion of the claims beyond 
those of the original patent. 

STATEMENT OF THE CASE. 

The Bill of Complaint (Page 2, Transcript of Record) 
alleges the issuing of the original patent, of the re-issue, 
the manufacture of the defendants fora time under a license 
from the complainant, the violation of the license cuntract 
by the defendants, its cancellation, and the continuance of 
the defendants to manufacture. These allegations were 
made for the purpose of showing that the equities of the 
case were in favor of the complainant. As found by the 
Court below (see third paragraph of opinion rendered) 
‘*One of the features of the original patent was a brake 
‘‘arranged to act upon one of the ground or carrying 
‘* wheels, by means of which the forward ends of the plow 
‘* beams were raised, so that the plows, when in motion, 
‘* would be lifted or thrown out of the ground by the power 
‘Sof the team; and this feature was specifically covered 
‘* by the first claim.” 

The original Davenport patent (page 164 Transcript of 
Record) states; “ The object of this brake is to facilitate 
‘*the operation of lifting the plows out of the ground 
‘when the machine is moving forward, for by applying a 
** little force to the lever P, the brake is pressed sufficiently 
‘*hard to the wheel to turn the hinged board to the verti- 
‘* cal position.” : 

The means employed consisted of a wooden axle, which 
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the Court correctly described in its finding in the following 
language: “The complainant’s patent shows a plank or 
board ten or twelve inches wide, to each end of which 
spindles are attached for the ground or carrying wheels to 
run on; this 1s called in the specifications, ‘the hinged 
board G,’ and to it the forward ends of the plow beams 
are attached by joints, so that when this board axle or 
hinged board, lies flat or horizontal. the plows are fastened 


to the rear or back edge of this board or broad axle; and™ 


when the axle is turned up on edge, or vertically, the ends 
of the plow beams are lifted to a height equal to the width 
of the board or axle, from its centre. The brake -mechan- 
ism is so arranged that when the brake is made to engage 
with one of the carrying wheels in motion, this axle is 
turned up edgewise, and the plows thereby lifted out of 
ground.” 

The construction of the axle G, as clearly shown in figure 


- 3, Davenport’s original patent, (page 160) is some- 


what different from that described by the Court, in this; 
that the spindles for the wheels were in line with one edge 
of this broad axle, so that when the brake was applied to 
the wheel, and the axle swung toa vertical position, the 
plow beams were raised the width of the broad axle, in- 
stead of the width of “from its center.” 

The feature of the Davenport invention consisted in the 
combination of this axle and the brake mechanism by 
which the operator could connect the axle with one of the 
carrying wheels by a friction or clutch attachment, whereby 
the draft of the team, which caused the wheel to turn, 
would swing the axle to a vertical position and raise the 
plow beams, thereby throwing the plows out of the 


ground. 
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Gang plows are very heavy, and it takes four or six 
horses to draw then. It would be very dificult for the 
operator to apply suificient power to the plow beams to 
throw the plows out of the ground, and a positive cog or 
ratchet connection between the draft wheels and swing 
axle, would be danzerous, from the fact that it would not 
be safe to apply the entire power of the team to the mech- 
anis ns which operate to throw the plows fron the ground, 
Che friction brake is under the control of the operator and 
only so muci power fro.n tie draft of the team is applied 
as the operator gives it, by applying the brake with greater 
or less force. 

The Court below also made a fair statement in the 
opinion given of the .necaanis.n found ia the defendants’ 
plow which are shown in detail between pages 13 and 19, 
printed Transcript of Record; ngure t showing the axle. 
The Court below said: 

* Tne defendants’ machine is a wheel or sulky plow with 
‘*a bent or cranked iron axle, upon which the plow beams 
‘* are pivoted at about two-thirds of the distance from the 
‘*forward end tuo the coulter; so that the plow is nearly 
** balanced upon the axle or crank, and the arrangement of 
** the mechanism is such, that when the plow is running or 


** operating in the ground, the crank part is in a horizontal | 


** position, and when it is desired to raise the plows out of 
‘** the ground, the crank is turned upward toward a vertical 
** position, whereby the forward ends of the beam are 
** raised until the point of the plow runs out of the ground. 
‘* After the forward end of the beam has risen to a certain 
** point, it strikes a stop, so that when the crank has as- 
‘* sumed a vertical position, the plow is balanced across the 
‘‘crank part of the axle, thus sustaining the plow at the 
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‘*height above the ground of the crank when in a vertical 
‘‘position. This turning of the crank axle, so as to lift the 
‘‘ plow, is accomplished by a friction band or brake, which 
‘is made to engage with an inner extension of the hub 
‘Sof one of the carrying wheels, so that as the wheel moves 
‘* forward, it causes the crank axle to turn upwards from 
‘*a horizontal to a vertical position.” | | 

The essential elements in this combination of mechan- 
isms are the broad axle, which can assume a_ hori- 
zontal or vertical position, the plow beams pivoted there- 
to, the friction brake mechanism connected to the swinging 
axle in such a manner that the operator can apply the 
brake to the wheel by means of a lever and rod, and Cause 
the draft of the team to swing the axle from the horizontal 
to the vertical position, and thereby raise the plow beams 
vertically from the ground. 

The first claim of the original Davenport patent was as 
follows: ‘‘ The lever P, the rod Q, and the brake R, ar- 
ranged and operating as and for the purposes described.’’ 

The object and purposes of the brake and lever as stated 
in the language above quoted, were, to enable the operator 
“by applying but little force to the lever P to press the 
brake sufficiently hard to the wheel to turn the hinged 
board to a vertical position, to faciliate the operation of 
lifting the plows out of the ground when the machine is 
moving forward.’’ 

This first claim embraces the swinging axle with the 
plow beams pivoted thereto, the brake R, lever P, by 
which the brake is operated, and a connecting rod connect- 
ing the lever to the brake, as well as the supporting wheel. 
This claim clearly was not contemplated to be for the com- 
bination of a lever, a brake and a connecting rod, broadly 
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as such, but only when applied in a wheel or gang plow, 
substantially as and for the purpose specified in the patent. 

The same combination is more fully stated in the first 
claim of the re-issue patent as follows: 

“First. In a wheel plow, the conbination, with a swing 
‘‘axle and. ground or carrying wheel, of a friction clutch 
‘‘mechanism and means for engaging and disengaging the 
‘latter with the ground or carrying wheel, said parts being 
‘‘constructed and adapted to raise the plow by locking 
‘the swinging axle to the carrying wheel by friction clutch 
‘engagement, and raise the plow beam by the 
‘sdraft or the power of the team, substantially as set forth.” 
This claim is nothing more nor less than the first claim of 
the original patent with the elements specifically named, 
viz: The wheel, the swinging axle and the plow beams 
as well as the brake, and lever, and rod, which are embraced 
in this claim by the lanzuage-“friction clutch mechanism.” 


INFRINGEMENT. 


Does the defendant’s machine contain the combination 
specified in the above claims? The Court below said in its 
finding that ‘‘ the defendant’s do not infringe the complain- 
ant’s patent as charged.’” And answered the above ques- 
tion in the negative. 

The Court below found in the defendant’s machine the 
swinging axle to which the plow beams are pivoted, the 
lever and friction clutch mechanism, and the driving wheel ; 
the friction clutch mechanism being so arranged as to be 
applied to the wheel by the operator by means of a lever 
so that the draft of the team would swing the axle into a 
vertical position, and throw the plow from the ground. 

rhe difference between the two was found to consist in 
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the difference in the form and application of the brake. 

The Court found that in the defendant’s machine, the 
brake was in the form of a friction band which was applied 
to an extension of the hub of the wheel, while in the com- 
plainant’s machine the brake was applied to the periphery 
of the carrying wheel, and the Court sums up this finding 
in the following question: 

“Is this friction band, encircling the extention of the hub 
**of the carrying wheel in defendant’s plow an_ infringe- 
‘‘of the Davenport patent ?’’ 

The Court then said, in answer to this question: : 

‘‘ Both these devices utilize the power of the team which 
‘¢ draws the plow, to raise the plows out of the ground: 
‘« The purpose of each is substantially the same. 

‘¢The Davenport device applies the brake to the periph- 
‘ery of the carrying wheel. ‘The defendants apply a 
‘‘band to the hub of the wheel. It must be conceded that 
‘‘these devices in their mode of operation and effect, are 
‘‘very much alike; and if the state of the art was such 
‘‘when Daveuport entered the field, as to entitle him to 
-*broad claim for any device by which the plow is lifted 
‘‘from the ground by the power of the team through a 
** brake or friction clutch, I should have little hesitation in 
‘‘hoding that the defendant’s machine infringes that of 
‘‘the complainant.’ ’ 

There is in the defendant’s plow a brake, a carrying 
wheel, a lever and connecting rod for applying the brake 
to the carrying wheel, a swing axle and plow beams 


pivoted to the swing axle at their front ends, all operating | 


substantially as and for the purposes specified in the 


Davenport patent. 
The cuts showing the defendant's plow are bet ween pages 
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16 and 19, Transcript of Record. Following page 16 is an 
enlarged view of the brake, the lever and the connecting 
rod. In that cut, F is the lever which is connected to the 
swing axle, E is the connecting rod, B, the brake which is 
in the form of a friction band. When the operator oper- 
ates the lever F and applies the friction band B to the hub 
A of the wheel, the bent or crank axle is swung to a_ver- 
tical position, which raises the front end of the plow beam 
and causes the plow torun out of the ground as the team 
advances. 


The difference between the friction band brake and the | 


more common form of a friction brake, is substantially the 
only difference. The mechanism of the claim in complain- 
ant’s patent and the mechanisms of defendant's plow which 
operate to throw the plows out of the ground, the 
lever and rod and brake named in the Davenport 
patent are in the defendant’s machine, the form of the 


brake being modified, but it is in a form that was well 


known at the time of the date of the Davenport patent, as 
was proved by the testimony in the case. 

The broad axle shown in the patent is one well known 
form of a swinging axle, and the crank axle used by the 
defendant was another well known form of a swinging axle 
at the date of the Davenport patent. 

If the doctrine of mechanical equivalents can be envoked 
in determining the infringement of the combination claim, 
the defendant’s plow certainly infringes the first claim of 
complainant’s patent. 

It contains all ofthe elements of that claim or well known 
substitutes for them which perform in the combination the 
same function in the same way, as the elements for which 
they are substituted. 
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Perhaps no point in patent law is better established 
than that ‘‘Mere formal alteration of a combination of 
‘‘letters patent do not constitute any defense to the 
‘‘charge of infringement. * * * Such inventors may 
‘‘claim equivalents as well as any other class of inventors. 
co * * * The withdrawal of one ingredient in a pat- 
‘Sented combination, and the substitution of another which 
‘was well known at the date of the patent as a proper 
‘‘substitute for the one withdrawn, is a mere formal alter- 
‘ation of the combination, and if the ingredient performs 
“substantially the same function as the one withdrawn, 
‘such substitution of one ingredi:nt for another will not, 
‘savoid the charge of infringement.” Bump, 207. 

Seymour vs. Osborne, 11 Wall., 516. 

Gould vs. Rees, 1§ Wall., 187. 

Blake vs. Robertson, 11 Blatch., 237. 

Taylor vs. Garretson, 9 Blatch., 156. 

King vs. Leuisvtlle Cement Co., 6 Fish, 336. 


THE STATE OF THE ART. 

The Court below held that the claim was limited by the 
prior art, and also held that the reissue claim was broader 
than the original claim. 

The first patent referred to by the Court below is the 
Anderson patent of 1858, (page 143 printed Transcript 
of Record) was for a grain drill. It has a sliding rod H, at- 
tached to a clutch f, by means of which the operator can 
unite rigidly the axle with the hub of the wheel. The end 


‘of the hub of the wheel also having a tooth clutch with 


which the tooth clutch f engages. See figures 2 and 3. 
This mechanism is like the well known tooth mechanism 

used fur throwing mowing machines into and out of gear. 

There are cams on the axle in this Anderson patent, which 
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raise the frame to which the seed box and drill share are 
attached. There are also stops which he calls shoulders 
cc on the eccentrics, which arrest the rotation of the 
eccentrics at a half revolution. 

The Court did not find that there was a friction clutch 
mechanism for engaging this Anderson patent to the 
wheel. : | 

This patent is not an answer to the Davenport patent, 
because such a p,)sitive tooth connection between the axle 
and the carrying wheel would not be operative in the gang 
plow for the reasons above stated. 

The next patent the Court below alluded to was the 
Baker patent, of 1860, for a Wheel Plow, (page 
155 Transcript of Record). The Court admits that 
this patent does not show a crank axle. In this patent 
there is a shaft H, extending across the frame of the plow 
from which is suspended a frame G, by means of chains 
There is another shaft I, similar to H, mounted over the 
rear of the frame G, with chains descending to the rear end 
of the frame G. There are pins K, projecting from the 
side of one of the carrying wheels C. There is a spring 
catch L, which the operator causes to catch on one of the 


pins K, and the motion of the wheel causes the shafts H and I © 


to rotate and raise the frame till it reaches a certain height, 
when another catch a, catches under the frame, and at the 


the same instant ‘‘ the horn c? '’ unlatches the catch L 


from the pin K, and the frame remains suspended while 
the machine passes on. 

It will be observed that this is a positive connection be- 
tween the elevating frame and the wheel, and is not a fric- 
tion clutch, as in the Davenport patent. It will also be 
observed that the frame is operated to raise the plows per- 
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pendicular, the plow beams not being pivoted to the crank 


axle, nor even to the rotary shaft, so as to raise the front 
ends of the plow beams. 

This patent does not contain the friction brake that is 
found in the complainant's patent, nor do the revolving 
shafts operate to throw the plows from the ground in the 
same way that they are thrown from the ground in the 
complainant’s machine, and in the defendant’s machine. 

It does not, therefore, have an equivalent for all the de- 
vices in the claims of the complainant’s patent. 

The next patent referred to by the Court below is the 


. patent to H. R. Huie, of August 11, 1863. (Erroneously 


reported 1868). (See. patent, page 183 Transcript of 
Record). The Court says of this patent that it ‘‘ shows a 
crank axle in combination with a plow beam for the pur- 


_ pose of raising the plow from the ground, but he uses no 


brake and does not utilize the power of the team to lift the 
plows.’ It will be observed that this Huie patent shows 
that a crank axle was old at the time of the Davenport 
invention, and was a well known equivalent for the Daven- 
port broad axle. 

The next patent referred to by the Court below is the 
Daley and Treat, of Nov. 11, 1862, for Horse Rake. (See 
page 151 Transcript of Record), This rake has an 
axle of an ordinary construction, from which rigid arms are 
projected, to the end of which a rake head is rigidly attached. 


| There is a brake placed over the rake head in such posi- 


tion that it can be brought in contact with the periphery of 
the wheels of the rake. When the brake is brought in con- 
tact with the wheels, the rake head is raised perpendicular 
from the ground. 3 

The Court below admits that this patent does not have 


I2 


the plows, but says, ‘‘that you have only to substitute a 
plow instead of a rake tooth, and you have almost an ex- 
act production of the Davenport patent for raising the for- 
ward ends of the plow beams.’ ’ 

If you should attach the plow beams as the rake head is 
attached, no such result would be produced as the Court 
states. The plow would be raised: perpendicularly, but it 
would be raised more at the rear than at the front, which 
would cause the plow to run into the ground as the team 
advariced instead of out of the ground, as stated in the 
Davenport patent. 

The connection between the axle and the rake is rigid 
throughout, and the brake is connected to- the rake head 
and is lifted bodily, and the turning of the axle is only in- 
cidental, because the rake head would be lifted just the 
same by the application of the brake to the wheel whether 
the axle turned or not. 

It is not contended that the complainants were the first 
to apply a brake or friction clutch to a wheel, nor that a 
crank axle was new with the complainant’s patentee; nor 
that he was the first to utilize the draft of the team as a 
means for throwing the plows out of the ground; but he 
was the first to combine certain elements in a sulky gang 
plow whereby he threw the plows from the ground by 
means of the draft of the team, by raising the front of the 
plow first, which would cause the plow to run out of the 
ground as the team advaned. 

If you raise the plow point so as to give a plow the right 
iiclination, the plow runs out of the ground, and when out 
of the ground it can be raised bodily from the ground; but 
a plow, when in the ground, could be raised vertically only 
by the application of great power; hence, the significance 
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in the Davenport patent of pivoting the plow beams to the 


swinging axle in such manner that the front end of the 
plow is raised first. There are provisions inthe Davenport 
patent, and also in the defendant’s machine, for raising the 
plow vertically after the front of the plow is raised so as 
to run the plow out of the ground. 

There is no old patent in which there is shown a combi- 
nation in a sulky gang plow of the friction clutch brake 
which is applied to the carrying wheel with only such force 
as to obtain Just enough of the draft power of the team to 
raise the plow, and no more, such friction clutch con- 
necting the swinging axle to one of the carrying wheels of 
the machine, and plow beams pivoted to this swinging axle 
in such manner as to raise the front of the plows, so that, 
as the team advances the plow will run out of the ground. 
The plowman who walks behind and holds the plow by 
means of handles projecting behind the plow, throws his 
plow out of the ground by bearing down on the handles, 
thereby raising the point of the plow to an inclined posi- 
tion, and as his team advances his plow will run out of the 
ground. He actually lifts his plow out of the ground by 
bearing down on the handles of the plow. 

It will be observed that only a small amount of power 
is required to raise the front end of the plow beams, and 
thereby cause the plows to run out of the ground; and 
Mr. Davenport recognized this fact when he pivoted his 
plow beams to the swinging axle,as described in his patent. 
Davenport recognized the fact also, that a friction clutch 
mechanism fully under the control of the operator, was es- 
sential and important, and the only clutch mechanism 
which would be of any use in this combination. This axle 
must be so arranged that the point of the pivotal attach- 
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ment of the plow beams to it could be thrown into the 


proper position for holding the plow beams down, to keep — 


the plows at the proper depth to cut the desired thickness 
of furrow, and by the application of the friction clutch 
swung up toa vertical position, raising the front end of 
the plow beams, causinz the plow to run out of the 
ground. A chain connection between the plow beams and 
the swinging axle would not answer the purpose, because 
the swinging axle would not then hold and control the 
plow. | 

We submit that a positive clutch mechanism in this 
combination, is not a mechanical equivalent for the friction 
elutch mechanism described and shown in the Davenport 
patent. 

We submit that a rake head rigidly attached toan axle 
of a horse rake is not an equivalent for the plow beams 
having pivotal attachments to a swinging axle. 

The combination claim of a patent is not anticipated by 
a prior patent or machine, unless the old patent or machine 
shows all of the elements of the patented combination, or 
mechanical equivalent of all the elements, all operating to- 
vether to produce substantially the same results that are 
produced by the elements of the patented combination. 

If one of the elements of the patented combination is 
not found in the old patent or machine, and no nechanical 
equivalent for it is found, the old patent or .nachine does 
not anticipate the patented combination. 

The finding of part’of the elements of the patented com- 
bination, in one old patent, and the other elements 
in another old patent, is not sufficient to anticipated 
patented combination, all the elements of which have for 
the first time been brought together in one machine, all co- 
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operating to produce new results, or old results in a new 
and better way. 

The Court below did not find all the elements in any 
one old pateat or machine. There was no old sulky ganz 
plow, nor any old horse rake, nor any old seeding machine, 
where there was the co.nination of a friction clutch mech- 
anism, a swinging or crank axle, to which plow beans, or 
their equivalents, were pivoted, the friction clutch mechan- 
ism so arranged as to be brought in frictional contact with 
one of the carrying wheels, by meaus of a lever and a 
connecting rod so as to cause the required amount 
of the power of the team to be utilized to swing 
the axle to a vertical position, and thereby raise the front 
ends of the plow beans, and causz the plows to run out of 
the ground. 

All these elements are important and essential to enable 
an operator to handle gang plows successfully. All these 
elements are found in the defendants’ machine. 


INFRINGEMENT. 


The Court below found that the claims of the complain- 


ant’s patent were limited by the state of the art to “ such 


a swing axle, friction clutch, carrying wheel and plow beam 
as are shown it the complainant’s device.” 

[n one sense this statement is correct, but if the Court 
intended, as it clearly did, to exclude mechanical equiva- 


lents, then the finding is not correct. 


A friction band is an old and well known mechanical 
equivalent for a friction brake. It is applied in the defend- 
ants’ machine to the carrying wheel, by means of a lever 
and rod, whereby the application of the band to the carry- 
inz wheel is fully under the coutrol of the operator, to 
utilize only such part of the draft. power of the team as is 
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required to swing the axle, and to raise the front end of the 
plow beams so that the plow will run out of the ground 
as the team advances. 

_ The defendant's machine has the lever and connecting rods 
or their equivalents, connecting the friction band to the lever. 
It is true that the friction band is not applied to the periphery 
of the carrying wheel in the defendants’ machine, but to 
an enlarged hub of the carrying wheel. This is a modifi- 
cation that any one would make in using a friction band 
instead of a brake. There is only a loss of icverage in 
applying the frictional contact to the driving wheel nearer 
the center of the wheel. | 

The complainant’s swing axle operates precisely the 
same as acrank axle, and acrank axle is usually made of 
iron. The axle shown in the complainant's patent, is a 
wooden axle. When such an axle is made of iron, it is 
necessary only for it to contain the operative outline of 
the wooden axle, thereby lessening the weight. Such iron 
axles were old and well known at the issuing of the com- 
plainant’s patent. There was one shown in the Huie 
patent, referred to in the decision of the Court below. The 
axle element is clearly contained in the defendant’s plow. 

The plow beams of the defendant’s plow are pivoted to 
the rear edge of the axle, so that when the axle is swung 
toward a vertical position, the front end of the plow point 
is raised, and the plows are drawn out of the ground as 
the team advances. 

When the Court says that the complainant’s patent can- 
not be ‘‘construed to include any and all swing axles, any 
and all friction clutches, and any and all plow beams,” we 
reply, that it does mean the friction clutch mechanism, the 
swing axle, the plow beams pivoted at their front ends to 
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the axle, the carrying wheel, all combined and operating in a 
sulky gang plow, substantially as and for the purpose 


specified. 

That each element of the combination may or may not 
be of the exact form shown in the patent, that the axle 
may be made of wood,and of the form shown in the patent, 
which we do not claim was a new axle,or it may be made of 
iron and of the form used by the defendant, which was a 
well known form of an iron swing axle at the date of the 
Davenport patent. 

The plow beams may be pivoted to the swing axle im- 
mediately at their front ends, or part way back, or at any 
point of the plow beam; provided, that when the axle 
swings up, the front end of the plow beam is raised so as 
to elevate the front end of the plow, and cause it to run 
out of the ground asthe team advances. This operation 
and result is described in the Davenport patent to be the 


‘operation of his mechanisms. 


The friction clutch brake may be in the form of an ordi- 
nary brake, applied to the periphery of the wheel by 
means of the lever and connecting rod, or a well known 
friction band applied to some other part of the carrying 
wheel, by means of the lever and connecting rod, under con- 
‘trol of the operator. | 

Any mechanic would know how to apply the friction 
band mechanism which was old and well known long be- 
fore the Davenport patent, to the carrying wheel to operate 
in the same manner, and to produce the same results as 
Davenport claimed that he accomplished in the application 


of his brake. 
The defendants’ machine, therefore, does contain ‘* such 
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a swing axle, friction clutch, carrying wheel and plow beam 
as shown in the cu nplainant’s device.” 

A combination claim is infrinzed when all of the ele- 
ments of the claim are used, either in the form shown in 
the patent, or in the forn of old and well kn»wa mechan- 
ical equivalents, whether substituted in place of all or part 
of them. , 


Seymour vs Osborne, it Wall, 553 and 5506. 

The A nerican Whip Qo. vs. Lombard, 4 Clif. 505. 
Gould vs. Rees, t5 Wail. 1387. 

Keng vs. Louisville Ce nent Co., 6 Fish, 336. 
Fuller vs. Yeutzer, 94 U. S., 238. 

Water Meter Co. vs. Desper, 1ot J. 3., 332. 


REISSUE. 


The first clain of the reissue sued on is within the 
scope of the claim of the original patent, and we main- 
tain is legally identical with it, therefore this claim in the 
reissue is valid and ouzht to be upheld. 

Gage vs. Herring, 107 U. S. 640. 
Reed, et al. vs. Chase, et al. 25 Fed. Rep.. 95. 

Matthews, Justice, held in the last case above cited, that 
the claiin of the original patent which read as follows: “I 
claim as my invention a circular-shaped harrow tooth, 2, 
constructed and used in the manner and for the purpose 
specified,” must be construed with reference to 
the specification and drawing, they forming a 
necessary part of the claim, and that the construction and 
manner of use and purposes accomplished by the circular- 
shaped harrow tooth referred to in the claim, are in no res- 
pect altered by the changes made in the reissued specifica- 
tion, and that all of the seven claims in the reissue came 
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within the scope of the original-claim or were legally iden. 
tical with it. 

To determine the question of identity of the claims 
in the original and reissued Davenport patents, in the case 
at bar, let us see what the claims are ? 

The first claim of the original Davenport patent read as 
follows: “The lever P, rod Q, and brake R, arranged and 
operating as and forthe purposes described.” By refer- 
ence to the specification of the original patent, it is found 
that the inventor stated as follows: “Through a mortise 
in the top of the arm ¢ passes a small iron lever P, to which 
is attached a rod Q, connecting it with a brake R, which 
acts upon one of the wheels F, the brake R working upon 
a fixed pin in a block of wood or an iron plate fastened to 
the hinged board G. The object of this brake is to facilitate 
the operation of lifting the plows out of the ground when 
the machine is moving forward; for, by applying but a 
little force to the lever P, the brake is pressed sufficiently 
hard to the wheel to turn the hinged board to vertical 
position.” 

The purpose of the brake, rod, and lever, was to enable 
the operator to apply the brake to the carrying wheel of 
the plow with sufficient friction to cause the swing axle 
to swing up into a vertical position and thereby raise the 
ront end of the plow beams, which were hinged to the 
swing axle causing the plow to run out of the ground as 
the team advanced. . 

The elements which were combined with the lever, 
brake, and connecting rod, in this first claim, to cause the 
operation “substantially as shown and described,” were 
therefore one of the carrying wheels of the plow, the 
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swing axle, and the plow beams pivoted or hinged to™ the 
swing axle. 

If this be the proper construction to be given to the first 
claim of the original patent, then the first claim of the 
reissued patent clearly comes “Within the scope of the 
“ claim of the original patent or is legally identical with it, 
“and to that extent can and ought to be upheld,” because 
the first claim of the reissued patent is simply a state- 
ment in the claim of these clements. The first claim of 
the reissued patent reads as follows: 

“ist. In a wheel plow, the combination, with a 
“ swing-axle,and ground or carrying wheel, of a friction 
“clutch mechanism and means to engage or disengage the 
“latter with the ground or carrying wheel, said parts being 
“constructed and adapted to raise the plow by locking the 
“ swing-axle to the carrying wheel by friction-clutch engage- 
“ment, and raise the plow-beam by the draft or power of 
“ the team, substantially as set forth.” 

This claim contains the following eiements combined in 
a wheel plow; the ground wheel, a swing axle, a plow 
beam hinged to the swiug axle, the brake, the 
lever, and connecting rod, said parts being constructed 
and adapted to raise the plow by locking the swing axle_ 
to the carrying wheel, etc. 

The purpose and mode of operation of these mechanisms 
are stated in both patents to be the same, and the only 
ground upon which it can be urged that the first claim of 
the reissue is not the same as the first claim of the original 
patent, is, that the language in the first claim of the re- 
issue is “ And means to engage and disengage the latter 
with the ground or carrying wheel,” means something 
different from the lever P and rod Q, named in the first 
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claim of the original patent, as the means for engaging and 
and disengaging the brake with the carrying wheel. 

This reason is not well founded because the only means 
shown and described in the reissue for engaging and dis- 
engaging the brake with the carrying wheel, is the lever P 


and connecting rod Q, so that that element of this claim is 


no broader than the sane element in the first claim .of the 
origianl patent. The means for engaging and disengaging 
the brake with the carrying wheel named in each of the two 
claims, is the lever and connecting rod, and that statement 
in the reissued claim can mean nothing more than the 
means shown and described in the patent, which consists 
of the lever P and connecting rod Q, or well known 
mechanical equivalents therefor; and it can make no differ- 
ence whether that element is stated in the language of the 
first claim of the original patent or in the language of the 
first claim of the reissued patent. 

Each claim as to each of its elements is limited by the 
terms of the claims respectively, to the mechanisms shown 
and described in the respective patents. The language in 
one claim being “arranged and operating as and for the pur- 
poses described,” and in the other claim by the language 
“substantially as set forth.” 

We submit then that this first claim of the reissue patent 
is substantially the same as the first claim of the onginal 
patent, and is not enlarged in scope and does not fall with- 
in the doctrine announced in Miller vs. Bridgeport Brass 
Company, and Campbell vs. Fames. 

The second claim of the reissue may be held to be ob- 


noxious because the element of that claim which corres- 


»yonds to the element, brake R, of the first claim of the 
original patent, is not limited by the word friction, and was 
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probably intended to mean any clutch mechanisn which 
was adapted to engage the swinging axle with the ground 
wheel, while in the oriziial patent only a friction clutch 
mechanism was contemplated, so that only so much power 
of the team would be utilized as would be necessary to 
swing the axle up and raise the front end of the plow 
beams. . | : 

The third claim of the reissue doesnot contain the lan- 
guage found in the first clain “and means to engage and 
disengage the latter witi the ground or carrying witeel.” 

The finding of the Court below could apply only to the 
second and third clai ns of the reissue. [he Court below 
erred in not discriminating between the different claims of 
the reissue. 

The reissue patent clearly contains oe clain that is the 
same in scope and in law as the arst claim of the original 
patent. [his claimis then a valid claim, notwithstanding 
the other claims of the reissue may be held to be void on ac- 
count of beinz broader than the clains of the original 
patent. 

The first claim of the reissue patent is valid and the de- 
fendants clearly infringe this claim. 

We ask, therefore, that the decision below be reversed as 
to both of the findings therein, and that this Court find: 

ist. That the first claim of the Davenport reissue pat- 
ent is a valid claim. 

2nd.* [That the defendants’ plow infringes the first claim 
of the Davenport reissue patent, and give such directions 
to the Court below as would be consistent therewith. 

L. L. COBURN, 
of COBURN & THACHER, 
Counsel for Appellant, 


OPINIONOF THE COURT. 


BLODGETT, J.—This is a bill to enjoin an alleged infringe- 
ment of a patent originally issued on the 9th of October, 
1866, to F. S. Davenport, for an improvement in ‘* gang 
plows,” and re-issued December 2, 1879, to the complain- 
ant as assignee of Davenport. 

The original patent as shown, covered nearly all the ele- 
ments which enter into the organization of a “gang plow,” 
and contained eight claims covering the several specific de- 
vices which were combined to form the complete mech- 
anism. 

One of the features of the original patent was a brake 
arranged to act upon one of the ground or carrying wheels, 
by means of which the forward ends of the plow beams 
were raised, so that the plows, when in motion, would be 
lifted or thrown out of the ground by the power of the 
team; and this feature was specifically covered by the first 
claim. 

The re-issue contained only three claims, all intended to 
cover the brake, or as it is called in the re-issue, “the clutch 
mechanism” by which the plows are lifted from the yround. 

The defenses set up by the defendants are, first, that they 
do not infringe the complainant’s patent; second, that the 
re-issued patent is void, for the reason that it is for a differ- 
ent invention than that described in the original, and has 
been unwarrantably expanded from the original. 

It appears from the proof, that after the issue of the 
original patent, a few plows were made embodying the gen- 
eral features of the patent as a whole, but after a short 
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experiment in offering this plow to the public, the owner of 
the patent and those operating under it introduced mate- 
ria) changes in the general structure of the machine, and 
only retained so much of the original device as embraced 
the mode of lifting the forward ends of the plow beams 
from the ground by means of the brake applied to the 
periphery of the wheel. In 1874, the defendant company 
took a license from Mr. Newton,-who was then the owner 
of the Davenport patent, and up to 1879 continued to 
make and se!l “wheel plows” containing the Davenport 
brake attachment for lifting them out of the ground. As 
early as 1876, the defendant, in order to meet competition 
from other manufacturers, began the manufacture of the 
‘s wheeled iron” or “sulky plow,” which is now charged 
to be an infringenent of complainant’s patent, but continued 
to make plows with the Davenport brake attachment until 
the fail of 1870, and to pay royalties to complainant there- 
for, under the terms of its license. In the fall of 1879, the 
complainant insisted that the defendant’s new iron plow in- 
fringed the Davenport patent, and demanded royalties 
thereon under the license, which the defendant refused to 
pay. The complainant then obtained this re-issue of the 
Davenport patent, and this suit is brought to determine 
whether the new iron plow of the defendant infringes the 
Davenport patent as it now stands re-issued. 

The complainant’s patent shows a plank or board, ten or 
twelve inches wide, to each end of which spindles are at- 
tached for the ground or carrying wheels to run on; this is 
called in the specifications, “the hinged board G,” and toit 
the forward ends of the plow beams are attached by joints 
so that when this board axle or hinged board lies flat or 
horizontal, the plows are fastened to the rear or back edge 


aS. Ga 
~~ 
‘ 


25. 


of this board or broad axle; and when the axle is turned 
up on edge, or vertically, the ends of the plow beams are 
lifted toa height equal to the width of the board or axle, 
from its center. The brake mechanism is so arranged that. 
when the brake is made to engage with one of the carrying 
wheels in motion, this axle is turned up edgewise, and the 
plows thereby lifted out of the ground, 

The first claim of the original patent was in these words: 

‘IT claim as new, and desire to secure by letters patent, 

First—The lever P, rod Q and brake R, arranged and 
operating as and for the purposes described.” 

The claims in the re-issue are as follows: : 

First—In a wheel plow, the combination with a swing- 
ing axle and ground or carrying wheel, of a friction clutch 
mechanism, and means to engage and disengage tne latter 
with the ground or carrying wheel, said parts being con- 
structed and adapted to raise the plow by locking the 
swing axle to the carrying wheel by friction clutch engage- 
ment, and ‘raise the plow beam by the draft or power of 
the team, substantially as set forth. 

Second—|n a wheel plow, the combination with the 
ground wheel, and swing axle and a plow beam connected 
to the latter, of clutch mechanism connected to the 
axle, and adapted by engagement with the wheel to 
utilize the draft of the team in turning the swing axle in an 
upright position, and thereby raise the plow beams, sub- 
stantially as set forth. 

T hizd—In a wheel plow, the combination with a ground 
wheel, and swing axle and a plow beam connected to the 
latter, of a friction clutch, connected to the axle, and 
adapted by contact with the wheel to turn the axle into an 
upright position, and thereby raise the plow beam by aid 
of the draft of the team, substantially as set forth. 
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The defendant’s machine is a wheel or sulky plow witha 
bent or cranked iron axle upon which the plow beams are 
pivoted at about two-thirds of the distance from the for- 
ward end to the coulter; so that the plow is nearly bal- 
anced upon the axle or crank, and the arrangement of the 
mechanism is such, that when the plow is running or oper- 
ating in the ground, the crank part isin a horizontal posi- 
tion, and when it is desired to raise the plows out of the 
ground, the crankis turned upward towards a vertical posi- 
tion, whereby the forward ends of the beam are raised until 
the point of the plow runs out of the ground. After the for- 
ward end of the beam has risen toa certain point, it strikes 
a stop, so that when the crank has assumed a vertical 
position, the plow is balanced across the crank part of the 
axle, thus sustaining the plow at the height above the 
ground, of the crank when in a vertici position. This 
turning of the crank axle, so as to lift the plow, is accom- 
plished by a friction band or brake, which is made to en- 
gage with an inner extension of the hub of one of the 
carrying wheels, so that as the wheel moves forward, it 
causes the crank axle to turn upwards from a horizontal to 
a vertical position. 

Is this friction band, encircling the extension of the hub 
of the carrying wheel in the defendant’s plow, an infringe. 
ment of the Davenport patent ? 

Both these devices utilize the power of the team which 
draws the plow, to raise the plow out of the ground. The 
purpose of each is substantially the same. The Daven- 
port device applies the brake to the periphery of the carry- 
ing wheel. The defendant applies a friction band to the 
hub of tne wheel. It must be conceded that these de- 
vices, in their mode of operation and effect, are very much 
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alike; and if the state of the art was such, when Daven- 
port entered the field, as to entitle him to a broad claim 
for any device by which the plow is lifted from the ground 
by the power of the team through a brake or friction clutch, 
I should have little hesitation in holding that the defend- 
ant’s machine infringes that of the complainant. 

It therefore becomes necessary to examine, in the light 
of the evidence in this case, the state of the art at the time 
Davenport made his invention. 

The proof shows that in April, 1858, G. F. Anderson, of 
New Hampshire, obtained a United States patent fora 
seed drill or corn-planter, which, in addition to the appa. 
ratus for dropping, carried plowshares for the purpose of 
covering the seed, This is a wheel machine and shows an 
axle with cams or eccentrics and a clutch mechanism 
whereby the axle is to be connected with one of the carry- 
ing wheels, so that the axle will rotate with the wheel, and 
the eccentric thereby raise the plow and seed tubes off the 
ground to the extent of one-half a revolution of the cams. 
This cammed axle, or axle with eccentrics affixed to it, 
operates for the purpose of raising the plows out of the 
yround precisely like a crank axle, and the plows are raised 
by the draft or power of the team. It is also noticeable 
that this Anderson clutch mechanism is arranged to en- 
gage with the end of the hub of one of the wheels, therein 
closely resembling the device of the defendant in most re- 
spects except that it is not a “friction clutch.” 

The United States patent of H. H. Baker issued in 
December, 1860, for a “ wheel plow” shows a clutch mech- 
anism made to engage with a pin in the rim of one of the 
carrying wheels, whereby the plows were raised and caused 
to run out of the ground. This machine shows no crank 
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axle, but it shows a rock shaft extending transversely 
across the frame which for the purposes of the function of 
raising the plows from the ground, takes the place of the 
cammed axle of Anderson, or the hinged board G, of 
Davenport. 

After describing his device in his specifications, Baker 
makes a specific claim for “raising the plows I and 2 ver- 
tically, at will, by motion of the bearing wheel through the 
aid of mechanism, substantially as set forth.” 

Here we have an inventer who not only shows a clutch 
mechanism arranged to engage with the bearing wheel and 
thereby raise the plows from the ground by the motion of 
the wheel, but he claims that as his particular invention. 

The United States patent of H. R. Huie issued in 
August, 1868, for a “wheel plow,” shows a crank axle in 
combination with a plow beam for the purpose of raising 
the plow from the ground, but he uses no brake and does 
not utilize the power of the team to lift the plow. 

I also find that a clutch mechanism arranged to engage 
with one or both of the carrying wheels was a common 
device for raising the teeth of a horse hay rake from the 
ground, long before the Davenport invention. And in the 
United States patent to G. H. Daily and Robert M. Treat, 
issued in November, 1862, acrank axle is shown with brakes 
arranged to engage with the periphery of the wheel for the 
purpose of raising the rake teeth. This friction clutch or 
brake, operated directly in combination with a crank or 
swing axle, and is so similar to the Davenport device for 
raising his plows that you have only to substitute a plow 
in place ofa rake tooth, and you have almost an exact re- 
production of Davenport's mechanism for raising the for- 
ward end of his plow beams. 
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I might, if I deemed it necessary to do so, refer to other 
proof in the case, but think it is already apparent that, at 
the date of Mr. Davenport’s patent, older inventors had 
shown devices in wheel plows for utilizing the motion of 
the carrying wheel to raise the plow from the ground to 
such an extent, and so nearly embodying the same instru- 
mentalities adopted by Davenport, as to limit his claims as 
an inventor to his specific devices. It is true that some of 
the machines to which I have referred were not organized 
as plows, but their uses are so analogous to that of plows, 
and with a knowledge of these machines which Davenport 
must be supposed to have had, it was so easy to adapt 
these old corn-planter and horse rake devices to a plow 
mechanism, that I deem them pertinent upon the question 
of the state of the art. 

After a careful study of the mechanisms of the complain- 
ant and defendant, I find that the brake R, of the Daven- 
port patent, which was arranged to engage with the rim or 
periphery of the bearing wheel for the purpose of raising 
the plows, is not identical with the friction band of the de- 
fendant’s plow, which is arranged to engage with the ex- 
tended hub of one of the carrying wheels; for although 


_the result of the operation of each is the same, I do not 


think defendant's friction band can be said to be the same 
means for engaging or disengaging the axle and carrying 
wheel so as to raise the plow or plows, as Davenport's 
brake R. 

It will be borne in mind that, in the original patent, this 
device for raising the plows is claimed sim ply as ‘‘lever P, 
rod Q and brake R, arranged and operating,” etc., while 
in the re-issue the claims are broadly for combinations of a 
swing axle, plow beam, carrying wheel, and friction .clutch 
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mechanism adapted to raise the plow by locking the axle 
to the carrying wheel. This cannot be construed to in- 
clude any and all swing axles, and any and all friction 
clutches, and any and all plow beams and carrying wheels; 
but it must be such a swing axle, friction clutch, carrying 
wheel and plow beam as are shown in the complainant's 
device. Referring then to the complainant’s patent, we see 
that he does not describe a swing axle at all, but describes 
a hinged board G; and although this may have many of 
the characteristics of a swing or crank axle, it was some- 
thing more than that in the complainant’s organization. 

So the complainant’s friction clutch can only operate to 
raise the plows when the team is moving forward, while 


the defendant's friction band is so arranged, in connection — 


with the hub extension, that defendant’s plow can be lifted 
from the ground when at rest. I am therefore of the opin- 
that the defendant's friction band does not infringe the fric- 
tion clutch shown in the complainant's mechanism, and that 
the complainant, upon the state of the art, had no right to 
claim broadly any friction clutch whereby the crank axle 
should be locked to the wheel, but is confined to the fric- 
tion clutch shown in his specifications and drawings. 

As to the question raised in regard to the validity of the 
re-issue, I do not deem it necessary to say more than that 
under the recent decisions of the Supreme Court with re- 
vard to re-issued patents, the owner of this patent had no 
right thirteen years after the issue of the original to ex- 
pand the claims of the original patent so as to make it 
cover the combination of the friction brake with the other 
parts of the machine which were, perhaps, needed to make 
it operative, but which Davenport, at the time he took his 
patent, did not deem were any part of his invention. Both 
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the evidence of the state of the art at the time Davenport 
took his patent, and the history of the uses to which this 
patent has been applied, all show that Davenport had 
no right to claim the combination of clutch mechan- 
ism and cranked or cammed axles, which are the 
same, for the purpose of raising the plow out of 
the ground by the power of the team, for Anderson 
had done this in his combination seeder and plow, 
and the analogous device of the horse rake would cer- 
tainly suggest how this might be done, if not instruct as to 
the mode of doing it, and this expansion of the complain- 
ant’s patent was evidently made after the defendant's iron 
plow had been brouzh: out, and for the purpose of cover- 
ing the device of raising the plow which is there shown. 
Clearly, if the claim of the original patent did not cover the 
device used by the defendant, and if a _ re-issue was_neces- 
sary to expand or explain the patent in order to cover the 
defendant’s plow, then such re-issue is void in the light of 
the case of Willer vs. The Bridgeport Brass Company, 
104 United States, 350; and Campbell vs. Fames, 104 


- United States, 356. It certainly seems to me incumbent 


on.the owner of a patent, when a re-issue is taken su long 
after the date of the original, to show that there was some 
mistake or inadvertence in the original issue which made a 
re-issue necessary to cover all the patentee had invented; 
but the most that can be said in support of this re-issue is 
that perhaps, if Davenport had asked for these combination 
claims when he_ took his original patent, they might have 
been allowed at that time, but this does not show that, after 
waiting thirteen years and till others had used the combi- 
nation, he can now be allowed by a re-issue to take all the 
combination claims which might have been conceded to 
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him at the issue of his original, and thereby prevent others 
from reaping the benefit of improvements they have made 
in his mechanism and which he neglected to claim in apt 
time to prevent others from using what he had abandoned. 
I, therefore, find, First—That defendants do not infringe 
the complainant’s patent as charged. Second—That the 
re-issue is void by reason of the expansion of the claims be- 
yond those of the original patent. : 
The bill is therefore dismissed for want of equity. 
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IN THE 


UNITED STATES. 


ROBERT NEWTON, 
Appellant, 


Vs. 
THE FURST AND BRADLEY MANUFAC. 


TURING COMPANY ET AL., 
Appellees. 


ARGUMENT! AND BRIER HOR APPELLERS. 


This suit.was brought for an alleged infringement of 
Reissue Letters Patent, No. 8,986, dated December 2, 
1879, for an Improvement in Gang Plows, said patent be- 
ing the reissue of an original patent granted to F. S. 
Davenport, October 9, 1866. 

The issues presented below were: 

ist. That the reissued patent is not for the same in- 
vention as the original. | | 

2d. That the patent is void, because it was not  re- 
issued in apt time. 

3rd. That the combinations claimedare void, becaus”: 
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the parts put in combination are inoperative to produce 
the stated results. 

4th. That appellees’ machine does not infringe; and, 

5th. That appellant is estopped from claiming an 
infringement, because he had revoked and forfeited appel- 
lees’ license, which could only be canceled when appellees 
should “ engage in the business of making and selling any 
other sulky or gang plow.” | 

The court below found for the appellees on the Ist, 
2d and 4th issues, as will appear from the opinion of the 
court, printed herewith as an appendix. 

The view which the court took of the case made it 
unnecessary to pass on the third and fifth issues, and we 
do not assign the failure to consider them as cross errors, 
because the third may be properly considered on the issue 
of “ same invention,” and the fifth on the question of in- 


fringement; and if this court should be of the same opin- 
ion as the court below, their consideration would be un- 


necessary. 


[. 
REISSUE NOT FOR SAME INVENTION. 


6 ammeter - 


That the reissue is not for the same invention as that 
described in the original patent, is evident from a compar- 
ison of the original with the reissue. Mr. Newton (p. 83, 
A. 67) has undertaken to assist the patent by inserting the 
word “ point’ in the claims after the word plow, so as to 
make the first claim read “to raise the plow point;” but 
the first includes the plow beam, and the plow beam only 
is mentioned in the second and third, so that even that 
amendment of the claims will not help the patent. 

Many of the points which properly belong to this sub- 
ject are hereinafter made, and attention is called to them 
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without stating them here, but we call attention to the fol- 


lowing : 


The first departure from the original is radical, as 
will be seen from the following: 


REISSUE. 


“The object of my invention is to 
“ provide improved means for utilizing 
“the draft of the team in raising a 
“plow from the ground; and to this 


ORIGINAL. 

“ The object of this drake is to facel- 
“state the operation of lifting she 
“ plows out of the ground when the 
“machine is moving forward.” 


“end it consists,” etc. 


It is nowhere stated or claimed in the original patent 
that this brake device, combined with the swing-board and 
a wheel, would raise a plow “ from the ground,” or that 
this was “ che end” or object of this part of the original 
invention. In the descriptive part of the reissue, the state- 
ment quoted from the original patent is repeated, thus 
making the specification contradict the false and newly in- 
jected object of “ raising a plow from the ground " by the 
claimed combinations. 

It was contended below, and doubtless will be here, 
that the claims only cover lifting ¢*ie front end of the plow 
beam, leaving the plows to drag along behind on the 
ground; this change in the statement of invention there- 
fore becomes material, and particularly so, when coupled 
with the fact that appellees’ machine does lift the entire 
plow and beam. 

The original title given by the inventor is “ Improved 
Gang Plow,” which title is given to both original and _ re- 
issue by the Patent Office, but in the reissue the inventor's 
title is changed to “ Improved Wheel Plow.” 

What is termed “ the hinged board,” in the original 
This 
part is correctly termed a hinged board for the reason 


patent, has become “a swing axle ” in the reissue. 


which plainly appears in the original patent, thatis, it is a 
board hinged to the underside by free joints, and it is 


pushed along by the plow frame, without the frame resting 
upon it, except as it may incidentally do so by reason of 
the gauge and lever e when at the lowest depth of the fur- 


row. 


The original and reissue claims are as follows: 


ORIGINAL. 


“1. The lever P, rod Q, and 
“brake R, arranged and operating 
“as and for the purpose described. 

“2. The singed board G, in con- 
“nection with the reversible axles, 
“substantially as and for the purpose 
“ described. 

“3. he lever O, and quadrant 
“N, for regulating the depth of the 
“furrow, substantially as and for the 
“purpose specified. — 

“4. Lifting the hind part of the 
“ machine by means of the lever or 
“arm I, in connection with the chain 
“J, wheel K, and lever L, these parts 
“operating together substantially as 
“and for the purpose described. 

“5. HMinging the foot-bvard M to 
“the plow-frame, as described. 

“6. Securing the tongue or draft 
“pole fe the foot-board M in the 
“manner and fer the purpose de- 
“ scribed. 

“7. Thesliding plow-standard Br, 
“guide-block Ox, lever Ax, and 
* notched seat-standard C, when used 
“together and in connection with the 
“other parts. 

“8. Connecting the lever L with 
“the tongue or draft-pole by fasten- 
“ing it to the foet-board, the whole 
“operating together, substantially as 
“and for the purpose set forth.” 


REISSUE. 


“1. In a wheel-plow, the com- 
“bination, with a_ swing-axle 
“and ground or carrying wheel, of 
“friction-clutch mechanisim and 
“means for engaging and disengag- 
“ing the latter with the ground or 
“ carrying wheel, said parts being con- 
“structed and adapted to raise the 
“plow by locking the swing-axle to 
“ the carrying-wheel by friction-clutch 
“engagement, and raise the plow- 
“beam by the draft or power of the 
“team, substantially as set forth. 


“2. Ina whceel-plow, the combi- 
“nation, with a ground-wheel, a 
“swing-axle, and a plow-beam_ con- 
“nected to the latter, of clutch mech- 
“anism connected to the axle and 
“adapted, by engagement with the 
“wheel, to utilize the draft of the 
“team in turning the swing-axle into 
“upright position, and thereby raise 
“the plow-beam, substantially as set 
“forth. 


“3. In a wheel-plow, the combi- 
“nation, with a ground-wheel, a 
“ swing-axle, and a plow-beam_ con- 
“nected to the latter, of a friction- 
“clutch connected to the axle and 
“adapted, by contact withthe wheel, 
“to turn the axle into upright posi- 
“tion, and thereby raise the plow- 
“beam by aid of the draft of the 
“team, substantially as set forth.” 


The new first claim is essentially different from the 


old first claim in the following particulars: 


The original claim was for a brake-bar and shoe, in 


eombination with a sub or second hand-lever attached to 


amain lifting Jever and a connecting-rod, arranged to 


bring the shoe in contact with a wheel-rim or tire like a 


wagon-brake. 


The new combination begins with the last element of 
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the old one and carries the combination into the machine 
itself, and takes in the wheel, the swing-axle, and degrades 
the lever P and rod Q of the old claim into “ means for 


engaging and disengaging.” 

The original combination only brought the brake-shoe 
in action or contact with a wheel. The new combination 
purports to go through the entire machine and “ raise the 
plow.” 

The entire character and operation of the new claim is 
changed, not only by its terms, but also by the new pur- 
pose or “ end” injected into the specification. 

The original first claim ended with the wheel contact; 
the new claim begins with the result of such contact. 

The old claim was for an operative combination; the 
new first is for an inoperative one, as the parts put in com- 
bination cannot“ raise the plow.” 

The old combination was in a gang-plow which had 
no separate beams, but a frame and two or more plows. 
The new combination is stated to be in “a wheel-plow ”’ 
with a single beam tnd a single plow. 

The old claim was limited tothe lever P being a sub- 
lever, and attached to a main lever, by which the axle 
could be turned without bringing the brake into action at 
this main 


all; the purpose of the brake being to “ assist " 


lever. Otherwise the claim was identically met by the 
Daley & Treat patent. 

NEWTON, p. 82, states the reason for reissuing as 
follows: 

C. QO. 54.—" Why did you reissue the 1866 Daven- 
port patent No. 58,612? 

A.—” Because I thought there was a mistake and a 


deficiency in the patent, and also, | didn't consider that 


other manufacturers respected the patent. 
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C. Q. 55.—“ In what respects did you consider the 
original patent to be deficient ? 

A.—"“ By simply applying the friction brake to the 
periphery of the wheel, and believed the specification of 
the original patent was entitled to cover different methods 
of clutch mechanism or friction-clutch devices. Also that 
I might be better prepared to protect myself from in- 
fringers.”’ 


DAVENPORT, p. 75, testifies that it was not a mis- 
take to insert in the original patent, and to claim by the 
original fourth claim, the devices for lifting or raising the 
plow from the ground. The devices of the discarded old 
fourth claim, when combined with the foot-board, swing- 
axle and brake, are the only devices shown or described 
by which tt ts possible to raise “ a plow from the ground ; ”’ 
and, as hereinafter shown, this result cannot be obtained 
by the combination claimed. The “ deficiency " was not 
in the patent, but was zw the machine. 


POWERS, p. 94, says: “ To make a Davenport plow 


oe 


of Anderson’s, it would appear to be necessary to take 


66 


the shovels or plows from off of zs rigid frame, and 


os 


apply them to regular plow beams, and to connect those 
“ beams with a swing axle.” 

The only difference between Anderson’s rigid frame 
and Davenport’s is, that Anderson with the same beams 
has two more cross bars; otherwise both frames are alike, 
and both are rigid frames. Anderson has one plow, 
Davenport has two, but the plows in both are attached to 
the same form and construction of plow beam. 

If there is any point or force in Powers’ criticism, or 
opinion, then “ the plow beam " of the first claim and the 


“ plow beam ” of the second and third claims are fraudu- 
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lent, for all that is shown or described by Davenport is a 


4 ’ 


‘ rigid frame.’ 


POWERS, p. 69, agrees to the following: 

C. Q. 84.—"“ Does not the Davenport patent have a 
‘“ special provision, entirely outside of a clutching device, 
“ for raising and lowering one plow ? 

A.—*“ Yes, I so understand it.” 

It is only in this connection with the hind plow that 
a plow. or one plow, is mentioned in the original Daven- 


port patent, or in the reissue, aside from the new claims. 


The only clutch shown or described is a pivoted bar 
having at one end a brake-shoe arranged to come in con- 
tact with the wheel tire. Originally it was not called a 
clutch, but simply a “ brake,” and itis described as a brake 
in the reissue; but the appellant’s expert, ignoring the 
specification, drawing, and model on p. 93, referring to the 
Davenport patent, says: 

A.—" It would xo¢ appear from the language of the 
“claims that he is /emzted to his particular clutch, that is, 
“just as and where applied ; but to a@ friction or slipping 
“clutch, to wit: a clutch which imparts or stops motion 
“ gradually, in contradistinction to a clutch that acts posi- 
“ tively and instantly.” 

This statement admits that the Davenport clutch is a 
particular one, and that it has been expanded up to “ fric- 
tion or slipping. i 

The kind of clutch to be selected and used, on appel- 
lant’s own showing, is merely a matter of better or worse, 
and the fact that one form may work better than another 
will not entitle the selector to a monopoly of its principle 
of operation. In Smith v. Nichols, 21 Wall, p. 118, it 
was held that making a thing work better was not inven- 
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tion, and the same law was restated in Roberts v. Ryer, 


g1 U.S. p. 159. 

There is no point or force in the distinction attempted 
to be made between the different kinds of clutches, as 
none of them are of Davenport’s invention; if, however, 
there is any point in it, the second claim its a fraud. 

Davenport did not invent the application of a clutch 
to a gang plow or other agricultural implement, for the 
purpose of turning a swinging part into an upright posi- 
tion, or raising plows from the ground by the power or 
draft of the team. What he invented he had by the 
original patent; appellees were paying him for that, z. ¢., 
the combination of the hand-lever P, the connecting-rod 
Q, and the brake R. 

The real combination, which was of Davenport's in- 
vention, in reference tothe lifting of the plows, is found in 
his original fourth claim, no part of which has been 
retained. 

Bearing in mind that the front end of the plow beam 
is turned up in no other or different way in the 1866 ma- 
chine from that shown and described in the 1864 machine, 
and that devices for “ facilitating ” that movement are all 
that was added in 1866, we find that the improvement in 
lifting the plows ° from the ground” was really in so con- 
necting the Jorg arm of the foot-board with the, extension 
of one of the hinges — operating as a lever —and with the 
swing-board; that by reason of the balancing of the tongue 
over the elevated edge of the swing-board, it could be made 
to raise the rear end of the plow beam, and thereby dis- 
pense with the 1864 caster wheel. This is what was really 
new, and all that was new, in reference to the lifting of 
the plow frame after the brake had been applied to the old 


1864 hand lever. 
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The balancing of the tongue or draft pole, and the 
lever 1. over the swing-board, by the foot-board connec- 
tion, as claimed in the original sixth and eighth claims, 
was, and is still, absolutely necessary “in raising a plow 
from the ground” in a machine organized like the Daven- 
port 

It will be readily understood that the levers I L, 
and chain J will not lift the plows from the ground except 
as the front end of the draft pole is held down by the 
team. All these parts, and the parts of invention as set 
forth in the fourth, sixth, and eighth claims of the original 


patent, have been ignored. Nota sfifgle combination of 


devices as originally claimed is now claimed, and as be- 
fore seen, the omttted parts are essential to the stated oper- 
ation of the parts retained and combined; therefore, we 
repeat, that there 1s no authority in the original patent 
for the claims now made. 

It is contended by appellant that all three of the new 
claims are based on the original first claim; but this is a 
mistake, as “ the lever P, rod Q and brake R" constitute 
the entire combination of the original first claim. In the 
new first claim these parts are degraded into “ means for,” 
while all are omitted from the new second and third claims, 
except the “ brake R,” under its new names of “ clutch 
mechanism " and “ friction clutch.” 


As it is hereinafter fully shown that the combinations 
claimed are all fully met inthe older art, it is not import- 
ant to pursue this branch of the inquiry here. The 
appellant in this case is in the same condition that the 
complainant was in the case of Kussell v. Dodge, 93 U. S. 
460, when he reissued his patent for the application of a Aot 
fat liquid, and left out the word “ hot.” The proof showed 


that the same liquid had long been used in tanning in » 
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cold condition. The court, therefore, held that the re- 
issued patent was not for the same invention as the origi- 
nal, because the original contained a valid claim, while the 
reissue claimed that which was public property, and the 
two patents therefore could not be for the same invention. 

Each and all of the Davenport original eight claims, 
at least so far as now appears, were valid claims. But they 
are left out of the reissue, and three claims are now made 
for that which was old and belonged to the public in 1866 ; 
the reissue and the original patents, therefore, cannot be 
for the same invention or inventions. 


I]. 
LACHES. 


The fact that the patent was not reissued in apt time 
fully acpears on its face. 

The patent was a little over thirteen years old when 
it was reissued, and the delay is not explained. 

The statement of the object or purpose of the inven- 
tion, and the result to be finally accomplished by the parts 
put into combination, is radically changed, and soenlarged 
that the claimed combination cannot produce the new 
result stated. 

The claims would be enlarged and expanded by the 
new matter injected into the specification, even if their 
wording had not been changed. 

Torrent Co. v. Rodgers, 112 U.S. 659. 


The new claims are wide expansions and are such gen- 
eralized abstractions as were and are intended and designed 
to cover the entire art of raising plows by the draft of the 
team, in a wheeled plow having a cranked axle and a 


clutch. 


i | 


As appears from a comparison of the original and re- 
issued patents, appellant’s patent clearly falls within the 
rule of laches stated in : 


Miller v. Brass Co., 104 U. S. 350. 
Mahn v. Harwood, 112 U.S. 354. 
Wollensak v. Rether, 115 U.S. 96. 


We might well rest the case here, as we see no way 
of escape for the patent, but we continue, as the compari- 
son of the patent with prior machines on the state of the 
art, and with the appellees’ machine on the question of 
infringement, gives emphasis to the points -here made, and 
adds new ones bearing upon this branch of the case. 

Another objection to the reissue might be urged, 
as it involves the question of intervening rights. The 
reissue is later in date than both of appellant’s patents, 
and it is therefore unlawful under the rule stated in: 

Clements v. Odorless Co., 109 U.S. 641. 
Turner v. Dover Co., 111 U.S. 319. 
Torrent Co. v. Rodgers, 112 U. S. 659. 


III. 
COMBINATIONS INOPERATIVE. 


The combinations claimed, when stripped of their 


verbiage, are as follows: 


FIRST CLAIM. SECOND CLAIM. THIRD CLAIM. 
1. Swing axle. 1. Ground wheel. ‘1. Ground wheel. 
2. Ground wheel. 2. Swing axle. 2. Swing axle. 
With, 3. A plow beam. 3. A plow beam. 
3. Friction clutch. With, With, 
4. Means for operating. '4. A clutch. 4. Friction cluteh. 
EOs 2 To To 
Raise the plow by the|Utilize the draft in turn-|Turn the axle and thereby 
power of the team. ing the axle into an up-|_ raise the plow beam by 
right position and there-| the draft of the team. 
by raise the plow beam. 


’” 


a plow beam " can 


ae 


It is dificult to understand how 
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be an element of a combination for raising “ ¢ke plow 
beam;” but, however this may be, it will be seen that the 
claimed elements of the combination are all at the front 
end of the machine; that the plow frame its connected 
with the swing axle by perfectly free joints, located at the 
extreme front end of the plow frame and rear edge of the 
swing-board, and that the essential “ foot-board” is not 
combined with the other parts. 


Turning the swing-board or axle in appellant’s ma- 
chine does not and cannot do more than elevate the front 
end of the plow-beam frame. With the Davenport free 
joint, neither the plow beam nor the plow can be raised 
by the parts put in combination, and claimed. 


F.S. DAVENPORT, the tventor, p. 75, testifies as 
follows: 

C. Q. 18.—" Explain how, in your patented machine, 
“the plows are lifted clear from the ground. In your 
“answer name all of the parts which contribute to the 
“ producing of that result? 

A.—" The plows are raised clear from the ground by 
“turning the axle from the horizontal position to one more 
“or less near a vertical position. T7hizs operation brings 
“ into action a short arm attached to the swing-axle, which, 
“ by means of a chain passing over a sheave attached to 
“the rear extremity of az arm secured to the foot-board, 
“lifts the rear end of the plow after the front end of the 
“ bdeam has been sufficiently raised to cause the plows to 
“run out of the ground. 

C. Q. 19.—" That arm and chain, or some equivalent 
“ device, are necessary to clear the plows from the ground, 
“are they not, as the patented plow is made? 


A —_ Yes. 


omic? 
AT kg” RR 


ee ee 
fen ae 


13 


C. Q. 20.—" If they or their equivalents were omitted, 
“ the effect of the clutch device alone would be to /zft the 
“front end of the plow-beams, run the plows out of the 
“ ground. and leave them dragging on their heels, would it 
“ not? 
A.—" Yes.” 
C. Q. 25.—" The original fourth claim was as follows: 
“< Lifting the Azxd part of the machine by means of the 
“ «lever or arm I, in connection with the chain J, wheel K, 


and the lever L, these parts operating together substan- 
“tially as and for the purpose described.’ Do you think 
that claim was a mistake ? 

A.— No, I don't.” 

The parts enumerated in the original fourth claim are 
more essential in raising the plow from the ground, than 
those named in the three reissue claims. 

DAVENPORT, p. 74, tesifies as follows: 

Q. 9.—° Will you please explain how the _ lifting 
mechanism for raising the plows by the draft operated 


as a practical device. 

A.—" The clutch mechanism is brought into use by 
“ means of the small lever, or sub. lever, as it is called, at 
“ the upper end of the long arm, secured to the swing axle 
“in such manner that the power employed to turn the 
“ axle actuates the clutch mechanism, said power thus hav- 


tal 
o 


ing the double effect of turning the axle, and bringing 
into use the clutch mechanism. ” 


o- 
a 


POWERS, p. 72, testifies as follows: 

2d R. D. Q. 106.—" If the stop near the foot-board 
“ should be removed, would the operation of the swinging 
“axle through the wheel and clutch mechanism lift the 
“ plow bodily from the ground so as to permanently clear 


‘the ground ? 
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A.—" Certainly not; for the reason that the plow, 
“being considerably the heaviest in the rear, and being 
“ attached to the beam by a free vertical joint, would, 
“ from its own gravity, rest upon the heel of the plow.” 

As there is no stop in the appellant’s machine as 
the one mentioned in the question, the answer truly states 
the operation of “ raising a plow from the ground” by the 
Davenport method. ) 


POWERS, p. 88, referring tothe Baker machine, says : 
“It has no swing-axle, or its equivalent ; it has no plow- 


. “beams pivoted to a swing-axle, nor clutch device 


“ connected with said axle, nor plow-beam or equivalent 
“device, capable of being raised, first in front and then 
“in rear, like Davenport.” 

As considerable stress has been laid on this point, 
attention is called to the fact that, appellant’s expert did 
not understand the Baker machine, for Baker, p. 156, 
describes that identical operation for his gang-plow, and 
on p. 158, disclaims this feature, as it was then old — 1860. 

On p. 99, Powers testifies as follows : 

C. Q. 42.—" If you found in the defendants’ machine 
“a device identically like the Daley & Treat, with the 
“ plow-beams attached to it, would you not readily con- 
“clude that it was the Davenport swing-axle or its full 
“ equivalent ? 

A.—" If I found in the machine a device precisely like 
“the Daley & Treat, with plow-beams attached to it sub- 
“ stantially as in Davenport, so that they could be consecu 
“tevely lifted in front and rear, asin Davenport, and 
“ found that the machine from its construction and propor- 
“tion appeared to be practical, and that the swinging 
“ frame of Daley & Treat could be made to operate like the 


be 


swing-axle of Davenport, then I should be inclined to 
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consider it substantially embodying, to that extent, the 


’ 


features of the Davenport machine. ’ 


Thus it appears that the omitted feature of raising the 


rear end of the beam frame is important, and that it is re- 


lied on to differentiate the patent from the prior art. 


The swing of the axle and its operation in lifting the 


plows are identical in the Davenport 1864 and 1866 ma- 


chines; but Powers, p. 88, objects to the 1864 machine be- 
cause it had no clutch ¢o lft the plows, and was only 


capable of lifting the front ends of the beams so as to run 


the plows out of the ground. This is his statement, p. 88: 


“ The Davenport patent of 1864 appears, in its organ- 


‘ ization, to be somewhat different from the Davenport re- 


issued patent of 1879. It shows aswing-axle, and plow- 


‘ beams thereto by a link, but no clutch mechanism to lock 


said axle to the wheel; but, instead thereof, a swing 
axle, operated by a hand-lever, and wth a capacity only 


‘of raising the plows sufficient to run them out of the 


“ ground. It is entirely wanting in the clutch device with 


- 
oo 


_ 
o 


eo 


which ¢o lift the plows by the draft of the team.” 


B. C. BRADLEY, p. 112, testifies as follows: 
Int. 4.—" Referring to the ‘ Model Davenport Plow,’ 
state, tn reference thereto, what devices, or combinations 


‘of devices. operate in lifting the plows by the power of 
‘the team, and their operation in producing that result? 


Ans.—" I see, in the Davenport model, wee/s, with 


“axle attached to the lower edge of swing-board axle, 


“with Ainge on the outer edge of foot-board, and pole 


* hinged to the outer edge of the axle ; deams, hinged on 


‘the same centers, and lever, extending from swing-board 


‘ axle parallel with beams; lever and stock attached to 


“the side of the beams; the end of /ever crtending from 
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swing axle is slotted to receive hand-lever, which is con- 
nected to a brake by a connecting rod, the drake arm 
“ connected to the post on swing axle ; the matn lever arm 
“attached to the foot-board, passing parallel with the 
beams to which is attached a sheave, over which passes 
‘a chain, one end of which is attached to the beam, the 
“ other end being attached to the post extending out from 


x 


x 


the swing axle.” 


On p. 113, he says : | 

Int. 12.—" Please state what effect the sheave arm, 
“projecting from foot-board, has in the raising of the 
plows, and to what extent it is material or important in 
“clearing the plows from the ground, as the Davenport 


= 


machine is organized ? 
Ans.—* As the Davenport plow is organized, with a 
lever, a sheave, chain and connection, perform the oper- 


ation, lifting the heel of the plow from the ground, when 


~ 
o~ 


the swing-board axle is brought up vertically by means 


t 


of a lever or brake.” 


HAGUE, p. 105, says: 
Int. 14.—" To what extent will the wheel, the swing- 
board, or axle, and the clutch mechanism of the com- 


° 
eo 


plainant’s machine lift the plows or plow beams without 


e 
eo 


the aid of additional devices? 
Ans.—" It will only lift the forward cnd of the beams 
and leave the rear end of the plows proper dragging on 


e 
- 


the ground.” 
And on page 103, answer to Int. 12: 
Ans.—" When the attachment for lifting the bcams is 
at the forward ends of the beams only, # 7s impossible 
to lift the plow clear of the ground, without some other 
“ device for raising the rear cnd of the beam.” 


- 
o 
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| As a part of this testimony is furnished by appellant, 
and as there is no disagreement, it must be taken as an 
accepted fact, that the devices named in the combination 
will not lift either “a plow,” or “ a plow-beam.” 

The parts named in these claims cannot produce the 
results stated or claimed for them. The plows cannot be 
raised by the ground wheel, the swing axle, and the clutch 
mechanism. All that can be raised is the front end of the 
plow-frame, and not the frame or beams themselves. The 
combinations are inoperative for the purpose stated, and 
are a clear violation of the rule laid down in Gil/ v. Well/s, 
22 Wall. pp. 31-2, as follows: 


“ Tested by these considerations the court here is of 


- 
o 


the opinion that the judgment of the Circuit Court must 
be reversed for three reasons, as follows: (1.) That the 
prayer for instruction presented by the defendant, that 
the reissued patent is not for the same invention as the 
‘ original, was improperly refused. (2.) That the Circuit 
“ Court zmproperly refused to instruct the jurv that the de- 
“ fendant did not infringe the plaintiff’s patent wx/ess the 
apparatus had the feeding device of the original patent 


in combination with the rotating brash or picker and 
“ the pervious cone and the chamber or tunnel described in 
“the original specification. (3.) That the Circuit Court 
“ erred in instructing the jury that the reissued patent is 
“ valid as respects the fourth claim if the combination of 
“ the three ingredients therein mentioned is new and could 
“ be usefully emploved for the purpose of facz/itating the 


making of hat-bodies, supplemented by any known means 


- 
o 


of guiding the fur in such a way as to bring the same, by 
“ the operation of these three devices, to the cone so as to 


‘make a hat-body, or if those three devices would make a 
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hat-body without the aid of other means of protecting 


the fur against escape. 
“ Two errors are contained in that instruction, as fol- 
lows: (1.) It gives an erroneous definition of an 


“ equivalent for the ingredient of a combination consisting 


wholly of such as are old, as the substituted ingredient 
in such a case must be one which was known at the date 
of the original patent as @ proper substitute for the in- 
gredient left out, which latter qualification is entirely 
omitted in the instruction given to the jury. (2.) But 
the instruction is also erroneous because 7¢ would allow 
a patentee to secure ina reissued patent -inventions for 
combinations fewer in number than the whole described 
in the original patent, though the original patent con- 
tained no description whatever of any such invention, in 


“ violation of the express provision of the Patent Act and 


z 


a 


o 


of the decisions of this court.” 


IV. 
INFRINGEMENT. 


THE CLAIMS. 

The claims of the reissued patent are as follows: 

“1. Ina wheel-plow, the combination, with a swing- 
axle and ground or carrying wheel, of friction-clutch 
mechanism and means for engaging and disengaging the 
latter with the ground or carrying wheel, said parts being 
constructed and adapted to raise the plow by locking the 
swing-axle to the carrying-wheel by friction-clutch 


‘engagement and raise the plow-beam by the draft or 
‘ power of the team, substantially as set forth. 


2. In a wheel-plow, the combination, with a 


‘ ground-wheel, a swing-axle, and @ plow-beam connected 
‘to the latter, of clutch mechanism connected to the axle, 


_ epemmamennemmmerse: © ween 8 metre meen Se eee 
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and adapted, by engagement with the wheel, to utilize 
the draft of the team in turning the swing-axle into up- 
1ight position, and thereby raise the plow-beam, substan- 
“tally as set forth. 

“3. In a wheel-plow, the combination, with a 


ground-wheel, a swing-axle, and a plow-beam connected 
to the latter, of a friction-clutch connected to the axle and 
adapted, dy contact with the wheel, to turn the axle into 
upright position, and thereby razse the plow-beam by aid of 
the draft of the team, substantially as sect forth.” 


Upon a comparison of the three claims, it will be seen 
that they are substantially alike, and though worded a little 
differently, they are all forthe samething. The first claim 
states that the plow-beam is the thing to be raised, instead 
of its being a distinct element of the combination, but that 
does not change its import. The combination of the first 
claim is simply that of a ground-wheel, a swing axle, and 
a friction clutch, with means for engaging and disengaging 
said clutch with the wheel, for the purpose of raising the 
plow and the plow-beam by the power of the team. 

The second and third combinations claimed are com- 
posed of the same elements. The third calls for a friction 
clutch substantially as set forth, and the second calls for 
clutch mechanism substantially as set forth. The clutch 
device shown and described is the same for both claims; 
therefore the omission or the addition of the word “ fric- 
tion” has no effect whatever upon the character of the 
claims, for the character of the claims must be determined 
by the devices shown and described, and not by the use 
of words, or of vague terms. 

The elements of both claims are: First. @ ground- 
wheel; second, a swing axle; third, a plow-beam, combined 
with; fourth, a clutch for turning the axle into an upright 
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position, thereby raising ¢he plow-beam by the aid of the 
draft of the team. As the devices are the same, the ele- 
ments the same, the object and purpose the same, there 
can be no question but what the second and third claims 
are the same, and that, too, without the usual attempt of 
making them appear to be different, by sub-dividing the 
functions of any one of the elements. The patent, there- 
fore, may be considered and treated as having really but 
one claim, although we have considered it as having two. 


Making one of the two plow beams shown and de- 
scribed an element of the combinations, which plow-beam 
in no way aids the turning of the axle into an upright 
position, is, upon its face, absurd. The combination of a 
ground-wheel, a swing axle, and a plow-beam, with a 
clutch mechanism, the parts being constructed tn substan- 
tial accordance with the Davenport specification, will not 
raise the plows or the plow-beams. 


If the object or purpose of the invention is to have 
any effect in the construction of the claims, then the rule 
stated in Foote v. Stlsby, 14 Howard, 218, is to be applied 
to this case. It was there held that when a combination 
was organized for a specific purpose, or to accomplish a 
certain result, all of the parts contributing to that result 
were to be considered as elements of the claim. The 
court repeated and enforced this rule in Case v. Brown, 
2 Wall. 320, and in Fay v. Cordesman, 109 U.S. 408. 


The experts, and Mr. Davenport and Mr. Newton, 
all agreed that devices in addition to those named in the 
claim are necessary and essential to raise the plows, in a 
machine organized with a free joint between the rear edge 
of the swing-board and the front ends of the plow-beams, 
as in this Davenport machine. Mr. Davenport, the in- 
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ventor (p. 75) states what the devices are, which are essen- 
tial to the lifting of the plow, in the wheel plow set forth 
in the patent. 


As stated by Mr. Davenport, and in the patent, the 
essential devices for lifting the plows, which must be added 
to those named in the claims, are: first, the foot-buvard M; 
second, the lever L, extending rearwardly therefrom; 
third, the elongation of the hinge H, forming the lever I; 
fourth, the chain J. There is shown, fifth, an anti-friction 
pulley K, but as the device would operate without this 
pulley, it is not included, and we therefore state as fifth, 
the tongue C, which is essential to counterbalance the 
lever or arm L, and the foot-board. All of these devices 
just named are absolutely essential, in order to /ft the 
plow in the Davenport machine. No one of the claims, 
therefore, states truly a combination which will produce 
the resuit claimed for it, and not one of these devices, 
except possibly the tongue, can be found in the appellees’ 
machine; and the tongue in the appellees’ machine 
is not a draft pole, but simply a steering device, the draft 
in the appellees’ machine being hitched direct to the 
plow-beam, without the intervention of the Davenport 
foot-board. 

The “ means for” engaging and disengaging the 
clutch mechanism of the appellant’s machine are not 
found in the appellees’ machine, and they are essential 
to be considered, at least in reference to the first claim. 


The devices constituting the “ means for” of the appel- 
lant’s patent, are: first, the bar R, pivoted to the rear 
extension, constituting the lever, or arm ¢, of the axle. 
The lever, or arm ¢, is extended back, nearly the length 
of the plow-frame, and a lever P is pivoted at its end, and 


the lower end of the pivoted lever P is connected by a rod 
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with the inner end of the pivoted lever, or bar, R, in such 
a manner as to set the brake-shoe against the wheel tire, 
when a lifting motion is given to the lever P. This isa 
convenient and ingenious arrangement, as the power ap- 
plied to the lever P is partly transmitted, through the arm 
or extension e¢, directly to the swing-board, and operates 
in the same direction, so that, as stated in the third claim, 
the wheel “ aids” the driver in raising the front end of the 
plow-beam, the wheel acting in the same direction as the 
lift by the driver. While the ingenuity of this device is 
conceded, there can be no pretense that any such “ means 
for” operating such device can be found in the appellees’ 
machine, and all of these parts have to be carried by in- 
tendment into the first claim, as essential parts of the com- 
bination to produce the result there stated. 

Whichever rule of construction, therefore, is applied 
to the claims, the combination cannot be so construed as 
to bring appellees’ machine within the scope or terms of 
either of the reissue claims. 

Any construction of the patent which does not limit 
it to specific devices and known equivalents, is erroneous. 


“ Judging from the opinion of the circuit judge, it would 
“ seem that the complainants did not claim that the respond- 
“ ents had constructed improvements not within their patent, 
“ but that they, the complainants, could claim under their 
“ patent every form of mechanism by which a creaser is at- 
“ tached or adjusted to a sewing-machine, by which unity 
“ of adjustment is accomplished, which is plainly an erron- 
‘eous construction of their patent.” 

Fuller v. Yentzer, 94 U.S. pp. 306-7. 


“The error alleged is the refusal of the court to give 
“ certain instructions, the substance of which, when extri- 
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“ bered, seems to be, ‘that the plaintiff had a right to 


claim any mode of combining’ the various mechanical 
“ devices, 22 the improved machine, which would produce 
the same effect or result, as mere equivalents for those 
described in his patent. The court refused to give this 
instruction to the jury; but, on the contrary, instructed 
them in the language quoted in the reporter's statement. 


The instruction there quoted !s a correct exposition of 


‘the law, and if it produced a verdict in favor of defend- 


ant, the plaintiff had no right to complain. 
“ The plaintiff’s original patent limited his claim, very 


o 


‘properly, to the particular devices and combination of 
‘ parts which constituted his improved machine. But as 
this claim was not broad enough to cover the improve- 
ment described in defendant's patent, the plaintiff sur- 
rendered his, and _ had it reissued with a more expanded 


claim. It is for the infringement of this reissued patent 


that the action is brought.” 
Case v. Brown, 2 Wall., pp. 327-8. 


CONSTRUCTION AND SCOPE. 


The general structure of the appellant’s machine is 
very similar to that shown in the older Davenport patent 
of February 9, 1864. The two Davenport machines (1864 
and 1866) are alike in having the same swing-board for 
an axle; in hinging the swing-board axle and the plow- 
beams together, so that as the plow-beams rise or fall they 
open and shut in front, like a pair of jaws: in hitching the 
plow-beams or frame to the swing-board by a free joint; 
in providing the swing-board axle with a long rearward 


projecting lever, sufficient in and of itself to turn it, for 


clevating the front end of the plow-beams or frame; in 
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having a separate device for lifting the rear ends of the 
beams or frame; in having small wheels; in mounting the 
driver’s seat on the plow-beams, and in lifting the front 
ends of the plow-beams first and the rear ends afterwards. 


The differences between the 1864 and 1866 machines 
are the addition of “ the small lever or sub-lever” to the 
end of the long-lifting lever, and a brake “ to facz/ztate the 
operation of lifting the plows out of the ground, when the 
machine is moving forward ;" changing the gauge for 
adjusting the running depth of the plows, from between 
the jaws, formed.by the swing-board of the axle and the 
foot-board, or projecting beams, to the plow-beam, and 
making it adjustable at will ; and a prolongation of one of 
the hinge bars of the swing-board, combined with a chain, 
and foot-board arm or lever, to take the place of the mov- 
able castor wheel, spindle or staff, for lifting the rear end 
of the plow-frame, so as to clear the plows from the 
ground, after the lifting of the front end had cleared them 


from the furrow. 


In Smzth v. Nichols, 21 Wall. 112, it was held that 
invention was a mental operation, and that a patent covers 
so much of the thought as is worked out for subserving 
some useful purpose or operation, provided, of course, 
that it was new. It is for this reason that we have com- 
pared the revised or improved edition of the Davenport 
plow of 1866 with his original edition of 1864, for by 
studying the two we are enabled to get not only at the 
thought of the author or originator, but also the improve- 
ments embodied in the later edition, or revised machine. 


This examination and comparison is proper and im- 
portant, for the reason, that while when a man invents a 


device, he has it for all purposes to which it may be ap- 
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plied. This court, in Gould v. Rees, 15 Wall. 187, and in 
other cases, has held that the inventor of a combination 
of all old devices cannot have his claim extended to cover 
all combinations of the same elements, and in no case to 
cover that which he never contemplated or thought of, or 
which was unknown at the date of the patented invention, 
or if known in the arts, unknown as a proper equivalent. 


Of the three main features of improvement in_ the 
Davenport plow of 1866, as compared with that of 1864, 
only one is now claimed. The older plow had the same 
swing-board, axle and wheels, and the wheels were turned 
back under, so as to bring the swing-board into an upright 
position to lift the front end of the plow-frame, the same 
as the later machine, and that, too, by a lever extending 
back to the driver's seat, so as to be within convenient 
reach. All of the elements, with the exception of the 
clutch for ass¢sting the operator in turning the swing-board, 
are found in the 1864 plow. Leaving the words “ friction 
clutch,’ or “clutch mechanism,” out of the claims, they 
then identically cover the 1864 machine; and this ex- 
plains why the original and reissue patents state that: 
* The object of this brake is to facilitate the operation of 


lifting the plows out of the ground. 


THE OLDER ART. 


The addition of a clutch, either of the frictional or 
other form, to a plow, to raise it, was not new in the art in 
1866. As far as it is illustrated in the patents exhibited 
by the appellees, we find that as early as 1850, Sabin, 
p. 138, combined an axle having a bail (which, if it is the 
equivalent in the appellees’ machine of the swing-board, 


it certainly is in the Sabin machine), with the clutch and 
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and lever, “ and means for engaging and disengaging” the 
lever, and it is clutched with the axle so as to raise the ~~ 
rake teeth by the draft or power of the team. y 
The Sabin clutch is not a friction clutch, nor is it ah 
essential that it should be in order to anticipate the second 
~~ 


claim, for it is not limited to a friction clutch. If appellant 
is entitled to the second claim, then it must certainly fol- 
low that, so far as the defense is concerned, the limitation ww 
of the first and third claims to friction clutches is of no 
account, as but one form of clutch is shown in the patent. 


The defense, however, is not restricted to an argu- 
ment upon this point, as by the Defendants’ Exhibit, — 
Daley & Treat Patent, p. 151, we have shown the identical 
friction-clutch of the appellant’s patent applied to a horse- 
rake, to-wit: A common brake-clutch applied to the tire 
of the wheel, in rear of the axle, so as to give the brake a 


7 


lifting operation. 


POWERS, p. 95. does not find any swing-axle in the 
Daley & Treat machine. How it is that he can find the 
bail of the appellees’ machine to be the full equivalent of 
a swing-axle, and not find a swing-axle or its equivalent in 
the Daley & Treat rake, is one of those curious things 
which experts are able to bring about when a question of 
dates is involved. The Daley & Treat axle, which is four 
years older and is almost identical in form, and is identical 
in operation with the appellant’s, is no swing-axle, while 
the frame of appellees’ later machine, in which one-half 
remains in a fixed vertical position and the other half ec 
takes the form of a bail with one wheel spindle, is made on 
the fuli equivalent for a swing-board, and this notwith- 
standing the fact that the appellees’ device was a later in- 
vention, and widely different in construction and operation 
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from what was known as a swing-axle in 1866, and is cov- 
ered by patents. 

The Daley & Treat machine has a straight axle, to 
which rearwardly projecting arms are rigidly attached, 
said arms being connected together at their rear ends by 
a cross-bar, making as perfect and complete a swing-axle 
as it is possible to make. The only difference between 
the Daley & Treat and the Davenport is, that Davenport 
runs the rear projecting arms back and connects them to- 
gether at their back ends by a long bolt, leaving the tim- 
ber of the swing-board between the two arms not cut away, 
while Daley & Treat make theirs in the form of a frame. 
It is as absurd to assert that the Davenport axle would 
have any different operation if the board between the two 
iron arms was cut away, so as to leave the axle proper 
straight, as it is to assert that it would change the charac- 
ter or operation of the Daley & Treat axle to put a board 
hetween or across the two arms of that machine. The 
swinging-axles of the two machines are the same, and 7f 
Daley & Treat do not have a swing-axle, then Davenport 
docs not have any swing-axle. 

Changing the words “ wheel plow " to “ wheel horse- 
rake,” and the words “ plow” and “ plow-beam ” to 
“rake-teeth,”” we find in the Daley & Treat machine the 
combination of the first claim, to wit : | 

“In a ‘wheel horse-rake,’ the combination with a 
“ swing-axle and ground or carrying wheel. of friction- 
“clutch mechanism, and means for engaging and disen- 
“caging the latter with the ground or carrying wheels, 


said parts being constructed and adapted to raise the 


“«teeth’ by locking the swing axle to the carrying wheel by 


“ friction-clutch engagement, and raise the ‘ rake-teeth ’ 
“ by the draft or power of the team, all substantially as set 
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“forth” in appellant’s patent. This claim would be true 
if applied to the Daley & Treat rake, while the reissue 
first claim is not true, as applied to the Davenport plow. 


The hitching of plows to the Daley & Treat machine 
by free joints like Davenport’s would give them the iden- 
tical same movements that they have in the Davenport 
machine, without any reconstruction, change or alteration 
of its parts. 

The Squire rake of 1856, p. 140, shows the same 
combination, except that the clutch is an ordinary notched 
and sliding clutch, instead of being a friction clutch. 


The Stoddard patent, p. 147, shows a horse rake, in 
which another form of friction clutch is used in raising the 
rake-teeth from the ground by the power of the team. 

Exhibit Baker patent, p. 154, shows a gang plow, or- 
ganized for lifting the plows out of the ground by the 
power of the team. It is true that the Baker plow has no 
axle proper, unless we take in the frame which holds and 
connects the wheels as a part of an axle; it is, however, 
as much of an axle as the frame in appellees’ machine 1s; 
for, in appellees’ machine the fixed frame, upon which the 
driver is mounted, has to be included, in order to find an 
axle. So, tf appellees machine has an axle, the Baker ma- 
chine has; and it is provided with a swinging bail or 
double crank, operated by a clutch engaging with the rim 
of one of the ground wheels, which swinging bail firs 
lifts the front end of the plow-beams so as to run the 
plows out of the ground, and then /7fts the rear. “ This 
contrivance produces an easy motion, without causing 
either jerk or strain upon the horses, or the machine.” 

The Baker plow contains the plan and principle of the 
Davenport machine, and has the same idea or thought, 


but it is differently worked out, as instead of one swing- 
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board for the front ends of the beams, and lever and 
chain for the rear ends, it has two swinging bails, one in 
front and one at the rear of the beams; and it resembles 
the appellant’s machine, in that it has a swinging or crank 
movement which first acts in raising the front ends of the 
beams, and then a second provision for raising the rear 
ends of the beams with the plows, after they are freed from 
the furrows. 
The secondary provision, the one whitch actually lifts 
the plow, is utterly ignored in the reissue claims, while in 
the Baker machine this self-same secondary provision is 
made to do duty by appellant, as pointing out a difference, 
which does not in fact exist between the two machines. 
Appellees have also exhibited, p. 142, a corn planter, 
patented in 1858 to C. F. Anderson. The Patent Office 
has marked the drawing of this machine as a “ grain drill,” 


but in the specification it is described as a one-row check- 


row corn planter, containing two seed-boxes for planting 


different kinds of seed in the same hill cr row. The 
drawing shows the two seed-boxes and the seed slides, 
operated by a gear-wheel gearing, with a driving-wheel 
fastened to the hub of one of the ground wheels. All of 
the seeding devices of the Anderson machine can be 
thrown out of gear, and be operated by moving the lever 
P, as shown in figure 2, so that the lifting devices of the 
machine are not essential in throwing the seeding devices 
out of operation. In this machine there ts a straight axle, 
provided with two eccentrics or cams, upon which the 
plow-frame rests; the axle is provided with a sliding 
clutch having one or more teeth upon its face engaging 
with a series of teeth or indentations on the inner end of 
one of the hubs, whenever it is desired to lift the plow 


from the ground, the operator, by the lever I, moves th: 
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clutch into gear, when one of the supporting wheels 
rotates the axle, so that the eccentrics lift the plow-frame 
with the plow, and thus clear it from the ground by the 
power of the team. The Anderson plow-beam is the same 
in form and construction as the Davenport. 


The movement of a swing axle is simply a crank move- 
ment. The movement of the Anderson eccentric is the 
same as acrank movement, and the record shows that the 
cam movement is frequently used in place of the crank for 
the same purpose, notably in operating the valve gear of 
steam engines. 


It certainly would not change the operation of Ander- 
son’s eccentrics to place a board between them so as to 
make it a swing-board axle; and it would not change the 
operation or principle of either the Anderson or the Dav- 
enport machines to cut away the portion between Daven- 
port’s rearward extending arms or fill the space between 
Anderson's eccentrics. 


The main difference between the first and second 
claims of the appellant’s patent is, that the first claim is, 
in terms, limited to a friction clutch, while the second 
claim is not. The identical combination of the second 
claim is found in the Anderson machine. The Anderson 
machine has a plow attached to a frame or Davenport 
beam, and it is, in fact, a single plow machine, coming 
nearer to a sulky-plow than to a gang-plow. 


There is this combination in the Anderson machine : 
“In a wheel plow the combination with a ground wheel, a 
“ swinging axle, and a plow-bcam connected to the latter, 
“ of clutch mechanism, connected tothe axle, and adapted, 
“ by engagement with the wheel, to utilize the draft of the 


"team in turning the swing axle into upright position, and — 
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“ thereby raise the plow beam, substantially as set forth,” 
in the appellant’s patent. 


As before stated, if the appellant is entitled to this 
second claim, when his form of clutch is a friction brake, 
then the other claims are unnecessarily limited to friction 
clutches. While such limitation may affect the right of 
appellant to recover, it cannot affect the rights of the ap- 
pellee or cut off the application of older equivalents. The 
second claim makes any form of clutch an answer to the 
first and third claims, if found in similar combinations. 
We have, then, in the Anderson machine, the combina- 
tions of the first and third, as well as that of the second 
claim of the appellant's patent. 


Friction-clutches are as old and well-known as any 
other form, and appellant, not being the first to apply 


this form of the clutch to implements used for tilling the 
soil, cannot make a monopoly of one form of clutch except 
he makes tt good against every old form, that is, he can- 
not, out of the various forms of existing clutches, select 
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a friction-clutch, and then say that all machines using any 
kind of a frictzon clutch are tributary. It will be seen 
| from the autorities cited that if appellant cannot main- 
: tain his ground as against all known forms of clutches, he 
cannot maintain it for a special one of the old forms ; if 
patents could stand on such grounds, then there could be 
as many claims for the same combinations as there were 
variations in clutches. 

Lifting the ground parts of agricultural implements 


out of operation by the power or draft of the team is an 
: old idea, and, as shown by the exhibits, has been applied 
to almost everything. Baker applied it to gang-plows, 
Anderson to corn-planters, Soule to excavators, Powers 
to grain-drills, and Sabin, Squires, Daley & Treat, Stod- 
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dard and others, to horse-rakes, so that appellant cannot 
stand even on the application of an old:device to a new 
use. Baker applied it to gang-plows in 1860; Huie in 
1863, and Davenport, in 1864, applied the crank-lift to 
gang-plows; so that we find, by the exhibits in this case, 
that this principle and the devices were in common use in 
all sorts of agricultural implements prior to 1866. 

The question of “ analogous use ”’ hardly arises, as all 
of these implements are used for tilling the soil. Powers’ 
grain-drill shows a horse-rake used for a harrow, and he 
states in his patent that his harrow is made similar to an 
ordinary horse-rake. We think it will not be contended 
that it would amount to invention to take a device 
from a horse-rake, an excavator, or a corn-planter, and 
apply it to a gang-plow, where it would perform the same 
service in the new machine that it did in the old gang- 
plow of Baker. 

If there is any merit or invention in changing from a 
corn-planter, a grain-drill, or a horse-rake to a gang-plow, 
that merit belongs to Baker, and not to Davenport. 


The law on this subject is well settled, but we call 
attention to the following English and American author- 
ities, and quote the following: 

On appeal to the House of Lords, in Harwood v. 
The G. N. R. R. Co., 11 H. L. Cases, 654, Lord Chan- 
cellor WESTBURY said: 

“ The question ts, whether there can be any invention 


be 


of the plaintiff in having taken that thing, which was a 
“ fish for a bridge, and having applied it as a fish to a rail- 
“way. Upon that I think the law is well and rightly set- 
“ tled, for there would be no end to the interferences with 
“ trade, and with the liberty of any mechanical contrivance 


“being adopted, if every slight difference in the applica- 
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“tion of a well-known thing, were held to constitute 
“ ground for a patent. * * * It would be an idle 
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“ thing, if it were possible, to take a well-known mechan- 
“tcal contrivance, and, by applying tt to a subject to which 
“at has not hitherto been applied, constitute that thing the 
“ subject of a patent to be granted as for a new invention.” 


In Bean v. Smallwood, 2 Robb, 135, Judge STORY 
said : 

“In short, the machine must be new, not merely the 

“ purpose to which it is applied. <A purpose ts not patent- 

“able, but the machinery only, if new, by which it is to be 

‘accomplished. In other words, the thing itself which is 

“ patented must be new, and not the mere application of it 


“to a new purpose or object.” 


Attention is called to the following selections from the 
testimony in reference to the Arderson, and the Daley & 
Treat machines. POWERs, p. 94, was asked and answered 
as follows : 

C. Q. 19.—" Is there not, in the Anderson machine, 
“the combination with a ground wheel, rotating axle, and 
“ a plow-beam or frame, of a clutch mechanism connected 
“to the axle and adapted by engagement with the wheel, 
“to utilize the draft of the team in turning the axle and 
“ thereby raise the plow ? 

A.—“ In the Anderson machine there is a ground 
“ wheel and rotat'ng axle, and a frame structure to which 
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plows or shovels are attached, and also a clutch mechan- 
“ism adapted to engage with the ground wheel to rotate 
* the axle which has cams upon it, which, through certain 


- 


‘instrumentalities, raises the frame in a vertical direction, 


‘that carries the plows or shovels. There is no doubt but 


‘what the Anderson machine is organized and operates 
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“ substantially as stated, but its organization and operation 
‘is peculiar, and substantially different from any other 


found in the record of this case, or elsewherc, as far as I 


4m aware.’ 


BATES, pp. 124-5, in reference to the same machine, 


testifies as follows: 
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“ In the Anderson patent, I find a ground wheel, and 
an axle, a clutch mechanism for locking the two together, 
and a lever mechanism for throwing the clutch in and 
out of engagement. The ground wheel is, in all re- 
spects, in construction, function and purpose, the same 
as the Davenport wheel; this Anderson axle is not 
exactly the same as the Davenport swing axle, but, 


“ taken in conjunction with its eccentrics, it is in all re- 


spects a full equivalent of the Davenport swing axle, so 
far as its function of raising the operating parts from the 
ground is concerned, for the reason that it operates in a 
similar manner, or for a similar purpose. 

_“ So far as concerns the second claim of the Daven- 
port reissue, I find in the Anderson patent a ground 
wheel; an axle and eccentrics, equivalent to Daven- 
port swing axle; and a clutch mechanism, for locking 
the axle to the ground-wheel, and utilizing the draft of 
the team in turning the eccentrics to an upright position, 
and thereby raising the operating devices from the 


“oround. I do not find any plow-beam in this Anderson 


patent, but there is a frame, to which the drill-teeth and 


‘ shares are attached, and which is therefore equivalent to 


oo 


we 


te 


the Davenport plow-beam; and I therefore find in this 
Anderson patent the full combination expressed in the 
second claim of the Davenport reissue, with the single 
exception of the lever L for raising the back end of the 


plow-beam. 
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“ So far as concerns the third claim, it differs from the 
second only in specifying the friction clutch, instead of 
any kind of a clutch, and I therefore find in the Ander- 
‘son patent the devices and combination of this third 


claim, with the single exception of the lever L already 
‘mentioned, and with the further exception that the 
clutch is not a friction clutch; but this latter difference 
I consider immaterial, as it performs the same functions 
in the same manner, and for the same purpose. 


" For these various reasons I consider this Anderson 
patent to contain all the devices, or their equivalents, 
described in the Davenport reissue and specified in the 
claims thereof, with the single exception of the lever L; 
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and these devices are combined and operated in a similar 
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‘manner, for the accomplishment of a similar purpose. " 


The lever L, referred to by Bates, is the lever at- 
tached to the foot-board, for raising the rear end of the 


plow-frame. 


The Davenport axle is a swing-board with arms 
bolted across its under face, both of which arms extend 
back of the periphery of the ground wheels, and one of 
them further back than Daley & Treat. In reference to 
this axle, Powers, p. 63, testifies as follows: 


C. Q. 44.—“ The question referred solely to the 
“ Davenport axle; please answer it in respect to that 
“ axle, and say whether or not it would change the char- 
acter of that axle to cut out the wood at the top between 
‘the coupling irons, so as to reduce it to a straight axle 


ee 


with arms? 

A.—" I do not see as any difference would be caused 
“by cutting out the wood between the arms to an extent 
“not impairing the strength of the axle.” 
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It will be readily seen that when the axle is in this 
condition it is the exact Daley & Treat axle. 


BATES, p. 137, testifies as follows: 

“ | therefore consider that the devices and combina- 
“tions shown and described in this Daley & Treat patent 
“ for raising the rake-teeth by the power of the team, are 
“ substantially identical with the devices and combinations 
“shown and described in the complainant’s reissue, No. 
“8,986, for ratsing the front ends of the plow-beams.” 

From this examination of the state of the art and the 
law it will be seen, that if the Davenport patent stands at 
all, it must stand on the special and peculiar construction, 
combination and operation of the devices found in his 
machine, not one of which can be found in the appellees’ 
machine; and it will also be seen that sew combinations 
cannot be made by applying an old device to a new pur- 
pose, any more than the device itself can be patented fora 


new use. 


COMPARATIVE INFRINGEMENT. 


It is evident, from a simple inspection, that there is 
not embodied in appellees’ machine a single piece, part, 
or combination of parts, that were thought of, or invented, 
by Davenport. 

In considering this question, we call attention to the: 
fact that all of the combinations claimed are for lifting the 
plows, or raising them “ from the ground,’ or, in other 
words, that is the stated result for each one of the three 
combinations; yet, it is evident from the drawings, and 
from the description, that such result cannot be reached, 
except the claimed parts are put in combination with the 
lever H, the lever L, the feot-board M, the chains J, and 
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the pulley K. And that when any one of these parts 1s 
omitted the swing-axle cannot be made to lift the plows, 
nor raise them “ from the ground.” 


It will also be noticed that the wording of the claim is 
peculiar, in that the words “ plow-beam " are used when 
the description, even of the reissue specification, is that 
of a gang-plow frame for two plows, to-wit: “ This ma- 
chine consists of a frame A, made of two parallel beams or 
“bars a a, braced together near the front and back pieces 
“66. From each of these deams, or bars, depends a plow 
ge , 

If either one of the two Davenport plows’ will answer 
the combination, then certainly the rear one may as well 
be taken as the front one, and if the beam-frame is to be 
sawed in two, so as to produce separate beams, the rear 
plow of the two is the only one that can be raised clear of 
the ground. 

The devices of appellant's patent have already been 
considered. A comparison of these devices with the de- 
vices of the appellees’ machine shows the absurdity of the 
claim that appellees’ machine infringes the patent. 

The elements of the three claims are the same, except, 
possibly, that the plow-beam may be held to be a condi- 
tion, instead of an element, in the first claim, and the 
“means for’ operating the clutch are omitted in the 
second and third claims. 

The second element of the combination of the first 


claim, and the first of the second and _ third is “a ground 


wheel. ” 

Appellant's plow is so organized that when plowing, 
the draft of the team passes to the plow-frame, over the 
swing-board axle and entirely independent of it, so that 
when the plow is in operation, the swing axle and the 
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wheels are pushed along under the frame without in any 
way affecting the draft, or the running depth of the plows, 
and without necessarily supporting any weight. It will 
readily be seen that, in order to place a swing-board axle 
in the position in which Davenport places it, the wheels 
must necessarily be very small. Appellees’ machine has 
the power of the team applied directly to the plow-beam, 
without the intervention of a foot-board, or foot-board and 
tongue. Appellees’ so-called axle is above the plow-beam, 
and the wheels, therefore, must of a necessity be large; 
thus it will be seen that even the ground wheels are not, 
and cannot be, the same, as with the large wheels of 
appellees’ machine the axle cannot be placed under the 
draft, and with the small wheels of appellant’s machine the 
axle cannot be placed over the draft or plow-beams, so 
that these differences in size are differences of necessity, 
and not mere accidental variations; they are therefore 
material. The construction’ of the hub in the two 
machines is also material, the Davenport being an ordi- 
nary one that could not be used to connect with or operate 


appellees’ friction devices. 


Appellees’ machine does not have a wheel with an. 


enlarged hub; the wheel hub is of the ordinary size, and 
the enlargement is a new and special attachment at the 
inner end of the wheel hub, which is specially constructed 
to receive this addition to its length. 


HAGUE, p. 105, testifies as follows: 

“In the defendants’ plow the power of the team is 
“utilized through the medium of a friction clutch, en- 
“ gaged with a specially devised wheel hub. In the com- 
“ plainant’s machine the friction mechanism could be op- 
“ erated upon any ordinary wheel of the correct diameter. 
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“In the defendants’ plow the friction clutch would not be 
“utilized wethout awheel hub specially adapted to the pur- 
“ pose. In the complainant’s machine, if the rim should 
“be removed from the wheel and the plow supported on 
“ the spokes, the frzction mechanism could not be utilized, 
“ In the defendants’ machine, if the rim was removed from 
the wheel, the plow would be supported by the spokes, 


“and the friction clutch would operate as before.’ 


The first element of appeltant’s first claim, and the 


9 


second of the second and third, is “a swing axle.” In 
the original patent, this device was called a“ swing-board,”’ 
and the spindles around which the wheels revolvé “ the 
axles;"’ but, taking it as a device, irrespective of its name, 
we find it as shown and described to be a board having a 
metal wheel-spindle bolted thereto at one end, and two 
metal arms bolted across it, one of which extends back 
about one-third the length of the plow-frame, and forms 
the lever I by which the rear end of the plow-frame is 
lifted. These two arms are connected together by the 
board and by a round bolt or rod passing through an eye 
at the end of the short one and through a hole in the long 
one, near its middle. At the furrow end of the swing- 
board there is permanently attached a third device, which 


is called an arm e. This third part of the swing axle is 


essential to its operation, as it forms an attachment for the 
brake-bar in rear of the furrow wheel, and also forms the 
attachment for the lever P, by which the brake-clutch is 
operated. Davenport, p. 74, says the lever P is called 
“a sub-lever,” which is undoubtedly correct, as what is 
described as the arm ¢is in fact the main lever, and forms 
the means by which the power ts mainly applied for lifting 
the front end of the plow-beams. 


The specification makes a point in having one wheel 
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spindle detachable from the swing-board, for the purpose 
of permitting one of the wheels to run in a furrow or not, 7 
as might be desired. This removable spindle, or journal, | 
which can be bolted onto either side of the board, is not 
found in appellees’ axle; the board itself is not found, 
the two arms H H (one short and one long), are not 
found; nor is there any possible equivalent for the long a 
one, H I; the arm ¢, of appellant’s axle, is not found in y: 


appellees’ machine; there is no extension at either end of 
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the swing-board or axle in appellees’ machine to locate or 
hold a brake or other friction clutch to the rear of the 
wheel. There can be, therefore, no pretense or claim that 
appellees have copied appellant’s axle On the contrary, 
appellees have made a new one. 


Appellees’ axle consists of three parts, to wit: an ad- 
justing spindle or journal on the land side; a frame or fixed 
part; anda bail, one end of which projects through the 
frame, to form the other spindle. The middle part is 
arched upward and remains in a fixed position relative to 
the other parts, and, while it may be cranked in form, it 
does not have any crank or swing-axle operation, as it 
cannot turn. The driver's seat is mounted on this fixed 
part, so that his weight does not have to be raised, and 
does not rest on the plow like the Davenport. 


The law on this subject is fully stated in Fudler v. 
Yeutser,94 U. S., p. 296, where the case of Gill v. Wells , 
is cited approvingly: 


Valid letters-patent undoubtedly may be granted 
“ for an invention which consists entirely in a new combi- 
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nation of old elements or ingredients, provided it appears 


we 


that the new combination of the ingredients produces a “ 


“new and useful result; but the rule is equally well settled 
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‘that the invention in such a case consists merely in the 
new combination, and that a suzt for infringement can- 
not be maintained against a party who constructs or uses 
a substantially different combination, even though tt in- 

‘cludes the exact same elements or ingredients, if the com- 
bination is in fact new and useful, and substantially 
different from the one which preceded it. (Gz//v. Wells, 
22 Wall. 14.)” 


Concerning the construction and operation of the 
rotating section of appellees’ compound axle, Hague tes- 


tifies, p. 111, as follows: 


“ The bail, when in ordinary plowing position, is so 


situated, that when the wheel is in the furrow, the bot- 
tom of the plow proper and the lower edge of the 
wheel are in the same horizontal plane. When the bail 
is hooked up, so as to support the plow clear of the 
ground, the bail is at an angle of about 45 degrees; 


when both the wheels rest on unplowed ground, the plow 
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proper is allowed to pass into the ground, by swinging 
“the bail downward to an angle of about 45 degrees below 
“ the hortsontal.” 

The court below did not quite get the bearing or 
force of this fact. When the axle is above the beam, the 
draft of the team tends to sink the plow deeper. When 
the axle is below, as in the Davenport, then the draft of the 
team tends to lift it, so that in respect to this operation, 


the two machines are exactly reversed. 


BATES, p. 127, testifies as follows: 

“ So far as concerns the devices in controversy, I do 
“not find in the defendants’ machine any swing axle; nor 
“ any friction-clutch mechanism for locking a swing axle to 
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“the ground wheel; nor do I find any arrangement by 
“ which the plow-beam or plow is raised, by turning any 
“ swing or other axle into an upright position, neither do 
“TI find any arrangement corresponding, or equivalent, or 
“in anywise similar to the lever L of the Davenport re- 
“issue; and for these reasons I do not find in the defend- 
“ ants’ plow the devices or combinations expressed in the 
“ claims of said Davenport reissue, and for all these rea- 
“sons I am clearly of the opinion that the devices and com- 
“ binations of devices which go to make up the defendants’ 
“ plow, and the Davenport reissue machine, respectively, 
“ are entirely different in their construction and operation, 
“ and that the two machines are different.”’ 


The middle part or seat-supporting frame of appellees’ 
machine has no “ lever or arm |” for lifting the rear end 
of the plow-frame constituting the “ upright arch;” has no 
rear extension for bringing a brake-clutch pivot to the 
sear of the ground wheel; has no lever or long arm e for 


6 99 


holding and assisting the “sub” brake lever; has no 
wheel-spindle which can be bolted to either side of a 
swing-board axle ; and there is no pretense that the two 
are interchangeable, or that it is the equivalent of ap- 
pellant’s foot-board. 

The foot-board M of appellant’s machine is an essen- 
tial part thereof, and an essential element of any and every 
combination that can be made by Davenport for raising 


the plows ; but it is wholly omitted from all of the claims. 


The bail part of the appellees’ machine is pivoted at 
one end to the permanently elevated frame or middle part, 
and, passing through the other end of the fixed part, it is 
extended out so as to form a spindle for one of the wheels. 
This bail can be rotated, but when rotated it is only the 
rotation of one spindle and one half of the axle —a move- 
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ment which by no possibility could take place in appellant’s 
machine. The crank part does not have any lever I, 
lever ¢, clutch-pivot, arm or lever L, and no wheel-spindle 
which can be bolted on opposite sides so as to level the 
axle when the furrow-wheel is running either in or out of 
a furrow. 


It is nowhere shown or claimed that this partly-fixed 
and partly-rotating device was a known equivalent for a 
swing-board axle in 1866. This fact alone, under the au- 
thority of Gould v. Rees, and the authorities there cited, 
would free appellees’ plow. | 
If the later combination is new, or one element is new, 
it is not an infringement. 
Gould v. Rees, 1§ Wall. 187. 
Seymour v. Osborne, 11 Wall. 516. 
‘Eames v. Godfrey, 1 Wall. 78. 
Prouty v. Ruggles, 16 Pet. 336. 


The third element of the combination of the second 
and third claims is “a plow-beam,” said element being 
omitted from the first claim, or rather, it is there stated to 
be the object or purpose of the combination to raise the 
plow-beam. We have already seen that Davenport does 
not show or describe any plow with a plow-beam, but 
shows a plow-frame composed of “ ¢wo parallel beams or 


bars,” and “ front and back pieces,” sothat what is meant 
by “a plow-beam “ is uncertain; for, if we go outside of 
the patent and take the device commonly known by that 
name, we do not find any plow-beam shown or described; 
we find nothing but a gang-frame constructed the same as 
Baker’s gang-plow frame and Anderson’s plow-frame. 

in appellant’s machine, what ts called a plow-beam is 
a frame attached at its front end to a rod by two metal 
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eye-bolts or plates—one on each side—extending below 
the beam so as to connect with the long bolt or rod C and 
allow the frame to operate over it, while appellees’ plow 
has a single ordinary curved beam running under the bail 
of the carriage, to which beam the team is attached 
directly by any ordinary clevis. 

The three elements just considered are combined in 
the first claim with a friction clutch, and “ means for en- 
gaging and disengaging’ the same; in the second with 
a clutch mechanism, and in the third with @ friction-clutch 
mechanism, without regard to the means or devices for 
operating the clutch. The dropping out of these “ means ” 
from the claims is essential to such a re-construction of the 
patent as would make it cover appellees’ plow. There is 
no pretense that the means for operating the clutch are 
the same, or are equivalents for each other, or that the 
clutch itself is the same. 

If the clutches in both machines are equivalent 
clutches, and if there is any force in the word equivalent, 
or if any distinction exists as between the second and the 
first and third claims, then appellees’ machine, having a 
friction-clutch, cannot infringe the second claim, unless 
the second is identical with the first and third claims. If 
the same device infringes all three of the claims, then any 
kind of a clutch must of necessity equally infringe or anti- 
cipate all three. 

Appellant’s clutch, although old, isa special one, both 
in construction and operation. In construction it is a 
brake, and it is called “ brake R” in the specification. 

Appellees’ clutch has no brake-bar or shoe; it has no 
sub-lever P, or connecting rod. It only has the arm e¢, 
which is the lever E of the Davenport 1864 machine. 

The clutch mechanism of appellees’ machine is well 
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shown in the cut, page 17,.and is composed of a collar, 
rotating on the wheel spindle, and connected with the 
inner end of the hub of one of the wheels by one or more 
projections in the end of this collar, and they are so con- 
nected that whenever the plow stops, the collar may be 
independently rotated nearly one-third of the way around 
the axle. The operating lever of the clutch is so arranged 
that it tightens the band around the collar, and by the 
lever connection rotates the bail or crank so as to throw it 
up, and thereby lift the plow bodily. The arrangement is 
such that the plow can be run to the end of the land or to 
the fence before attempting to lift the plow, for with this . 
device the plow can be liftéd after the team has stopped, 
—an operation which cannot be performed by using the 
lever P and the clutch of appellant's patent. 

Appellant’s specification recites that: “ The object of 
“ this brake is to facilitate the operation of lifting the plows 
“ out of the ground when the machine ts moving forward,” 
and it is very evident that the clutch in appellant's machine 
would be in the way of lifting the plows when the machine 
was at rest, and that when the clutch was set with the ma- 
chine at rest it would lock the plows down and prevent their 


being raised or lifted. 


On page 107 HAGUE testifies as follows: 

C. Int. 31.—" You have stated that in defendants’ ma- 
“ chine the plow may be lifted by the lever without the 
“ friction device; do you mean the lever by which the 
‘ friction device is applied? 

A.—" I mean the lever by which the friction device 
‘is operated upon by the rider.” 

From this examination of appellant's and appellees’ 
machines, we find that there is not a device used in appel- 


lees’ plow which had its origin with Davenport, and that a 
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very liberal resort to the doctrine of mechanical equiva- 
lents must be had to find in the appellees’ machine either 
one of the elements recited in the combinations claimed, 
and that an infringement cannot be found, except upon 
the general principle that every machine infringes which 
utilizes the power of the team in lifting the plow out of 
the ground, regardless of the peculiarities of construction 
and operation. But such construction of the patent is not 
in accordance with the law. It has been held repeatedly, 
that no man, by making a combination of certain elements 
or devices which were common property, could hold such 
a monopoly of those elements or devices as to prevent 
others from re-combining them to produce the same re- 
sult; and that when the combination was different from 
that of the patentee, it could not be held to be an infringe- 


ment. 


In Brooks v. Fiske, 15 Howard, 212, and in numerous 
subsequent adjudications, this court has uniformly held 
that the re-combination of the same elements producing 
the same result, by a different mode of operation, was 


not an infringement. 


In Ashcroft v. The R. R. Co., 97 U.S. p. 203, it is 
stated that: 


“ Important functions, not very dissimilar in the effect - 


“ produced, are performed by the two patented valves in 
‘ controversy; but ‘ie means shown in the respective speci- 
‘fications, and the medc of operation described to produce 
“ the effect, are substantialiy different in material respects, 
which shows to a demonstration that the complainant 
‘cannot prevail, unless it can be held that nis assignor z7- 
‘vented the overhanging, downward-curved lip, avd that 


oe 


he was the first to use an annular chamber surrounding 
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“ the valve-seat, into which a portion of the steam is de- 
“flected as it issues between the valve and its seat. 
“ Neither of those conditions can be found in favor of the 
“ complainant, and of course it cannot be held that the 
“ respondents have infringed his patent.” 

Nor can either of these conditions be found in favor 
of appellant in this case. 

Attention has already been called to another line of 
authorities, where this court has uniformly held that the 
introduction of a new element, although it might be, in its 
operation, the full equivalent of the discarded element, 
would not make the combination an infringement, pro- 
vided such new element was net’ known as an equivalent 
at the date of the patent. 

In hoisting apparatus and on wheels revolving freely 
in a fixed position, brake bands and shoes which can be 
applied to the rim or periphary are equivalents, but a 
brake band is vof an equivalent for a brake shoe in vehicles 
or for any wheel rolling along the ground or in contact with 
any fixed surface. 

Appellees’ patents and the testimony show conclu- 
sively that appellees’ clutch is a new and later invention. 


HAGUE, p. 109, testifies as follows: 
“As a friction device on hoisting drums, and in 


o 
e 


similar positions, the application of the band is old and 


well known, but in this friction clutch, as described in 
‘the patent, the band is only a member of a clutch that 
“we consider new in construction and application.” 


POWERS, p. 71, testifies as follows: 

R. C. Q. 97.—" Do you think it requires a greater 
“exercise of the inventive faculty to adapt a common 
* wagon-brake to arrest the motion of a traveling wheel 
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“than it would to adapt a friction-band, entirely encircling 
“the wheel, to the arresting of its motion? 

A —“T/ fail to see how a friction-band could be 
“adapted to the periphery of a traveling wheel, practi- 
“cally, and think it would require sore tnvention to apply 
“it thus and make it work successfully than to apply a 
“ brake or shoe-device to the periphery of the wheel. Of 
“ course I mean the outside periphery.” 

There is still another class of cases, as in Faller v. 
Yentzer, 94 U. S. 296, and Cornell v. Schumacher, 96 U. 
S. 549, where the court applied the test of interchange- 
ability to the question of infringement; in the first case, as 
to the devices combined, and in the second, as to applica- 


tion or use. 


HAGUE, p. 105, says: 

“ The friction devices of the two machines are not 
“interchangeable. The vital parts of ctther one will not 
“ take the place of the-other.” 


POWERsS, p. 69, testifies as follows: 

C. Q. 82.—" When the Davenport plow is constructed 
“in accordance with the patent, or like the complainant’s 
“exhibit ‘Model Davenport Plow,’ do you find a single 
“ piece or part, with the exception of the tongue, that 
“ could be used interchangeably in the defendants’ m>chine? 

A.—" Yes. 

C. Q. 83.—" State which ones. | 

A.—’ The wheels could be used upon the defendants’ 


oe 


machine, either of them, upon the won-clutching side of 


oe 


the machine, for aught that I can see; and, also, the 


e6 


lever with which the friction is applied, by slight mechan- 
“ical adaptation. © 
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The wheel on the non-clutching side is not an element 
of any of the combinations. 


When we apply the test of interchangeability to the 
appellant’s and appellees’ machines, we find that thee is 
not a piece, part, or device, notso much asa bolt, ineither 
machine, that can be used in the other without change, and 
that the parts named in the claims require such changes 
as would amount to invention before they could be 
exchanged. 

Even the wheels are not interchangeable, for if the 
large wheels of appellees’ machine were applied to appel- 
lant’s plow, its effect would be: first, to throw the draft of 
the team so high that the plows would not stay in the 
ground; and, second, it would throw the application of the 
brake-shoc clutch so for back on the machine that it 
would not operate, as the wheel would then slip. If the 
small wheels — which are a necessity to appellant’s machine 
— were applied to appellees’ machine, it would become 
immediately inoperative, for the reason that the bail would 
be thrown up by the plow-beam_ leaving no means for 
raising the plow, and the plow would be so pitched as to 
run into the ground beyond the power of the team to move 
it; so that the first element of appellant’s combination, to- 
wit, “a cround wheel,” is not interchangeable in the two 
machines. The axles are not interchangeable, and cannot 
be made interchangeable. 

The devices not included in the combinations are 
equally separate and distinct. In appellant's plow the 
driver rides on the plow-beams; in appellees’ he rides on 
the axle frame. In operating appellant's machine the driver 
has to be lifted; in appellees’ machine he does not. In 
appellant's machine the level of the machine can only be 


changed by unbolting and separating one of the wheel- 


50 


spindles, and rebolting it on to the opposite side of the 
swing-board; in appellees’ machine the leveling is adjusted 
at will by the driver. In appellant’s machine the swing- 
ing or rotating of the axle-board only lifts the front end of 


the plow-frame; in appellees’ machine the plow and plow- 
beam are both lifted by a single movement. In appellant’s 
machine the running-depth of the plows is adjusted by a 
third lever, arranged to limit the downward movement of 


the swing-board axle, so that it cannot pass beyond a 
given point; in appellees’ machine the bail is free to move 
up or down without limitation, and the running depth of 
the plows is adjusted at the front end of the beam by the 
old ordinary notched clevis, the same as though the plow 
was without wheels. ; 


Appellant’s machine has a fourth lever, by which one 
of the two plows shown and described may be raised up 
and down independently of all the other lifting devices in | 
the machine. No such provision is found in appellees 
single-plow machine. 

Appellant’s machine is a heavy gang-plow, and the 
operator rides directly upon the plow-beams or frame, 
while appellees’ machine is a common single-plow to 
which the horses are directly attached in the ordinary 
manner, with a sulky or wheel attachment placed above ! 
the single beam to carry the operator independently of the 
plow. 


There its no such known class as “ sulky gang-plows,”” 
this name applied to the Davenport gang-plow, is as inap- 
propriate as it would be to apply the term “sulky toa 
dray because it had only two wheels. “ Sulky-dray ” 
would hardly be recognized. 


Appellant’s machine is a regularly organized “ gang- 


plow,” not designed or adapted to be used with @ single 
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beam, or witha single plow ; for with the freedom of joints 
necessary to insure the working of the machine, placing 
the driver on a single plow-beam would give it such 
weight and unsteadiness of motion as to make it practically 
worthless. 

Appellees’ machine is a regularly organized sulky 
plow ; that is, it is a common plow having a team hitched 
direct to its beam in the usual way. At about midway of 
the length of the beam, a carriage to ride’on is arranged 
over it, one side of which furnishes a fixed support for the 
driver, and the other side, by reason of its novel and 


peculiar construction and arrangement, enables the driver, 


sitting on the fixed carriage, to operate a bail or crank 
spindle, so as to throw the plow clear from the ground. 
Appellant's and appellees’ machines are not organized upon 
the same plan, the same thought, the same idea, the same 
mode cf operation, the same parts, or the same combina- 
tion of parts. 

“ Now the end to be accomplished is not the subject 
“of a patent. The invention consists in the new and 
“ useful means of obtaining it. And if the defendant, had 
“by arib of substantially different form, or differently 
“arranged with the saw, or not fastened at all to the 
“ frame, made an improvement which more effectually 
“ secured the object intended to be accomplished by the 
“ plaintiff’s patent, it would -be difficult to maintain 
“that it could not be lawfully used, because it produced 
“ the same result with the plaintiff's invention.” 

Carver v. Hyde, 16 Pet. p. 519. 
* The rule is, that if a combination has, as here, three 


“ different known parts, and the result is proposed to be 
“ accomplished by the union of all the parts, arranged with 


§2 


“ reference to each other, the use of two of these parts 
“only, combined with a third, which is substantially dz/- 
“ ferent in the manner of its arrangement and connection 
“with the others, is not the same combination, and no 


“ infringement.” 
Brooks v. Fiske, 15 How. p. 219. 


In a combination all of the parts are to be taken as 
old, whether so in fact or not, if not claimed as new. 
Brown v. Guild, 23 Wall., p. 224. 
Miller v. Brass Co., 104 U.S. 350. 


An old thing applied in a new way to produce a par- 
ticular result cannot be extended beyond the particular 
way, form or device. 

Fuller v. Yentzer, 6 Biss. 203. 


A patentee cannot claim a result or effect. He can 
only claim the means for obtaining them, and attaining the 
same results or effects by different means ts no violation of 
a patent. 

Case v. Brown, 2 Wall. 320. 
Ashcroft v. R. R. Ce.,97 U.S. p. 203. 


Result, mode of operation, principle, idea, or other 
abstraction, cannot be patented. 
Curtis, secs. 242a and 243. 
Burr v. Duryee, 1 Wall. 531. ; 


If the invention claimed is an improvement on a known 
machine, the patentee cannot treat as an infringer one who 
has improved the same machine by a different form or 
combination performing the same functions. 

McCormick v. Talcott, 20 How. 402. 
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U. S. Refinery v. Matthiessen, 2 Fish. 600. 
Taylor v. Garretson, § Fish. 124. 
Curtis, sec. I11a. 


In a combination of three parts, it is no infringement 
to use two, with a third arranged substantially different in 
its connection with the other two: 

Wilcox v. Komp, 7 Blatch. 126. 
Brooks v. Fiske, 1§ How. 212. 
Fuller v. Yentser, 94 U.S. p. 296. 


By combining old parts a patentee cannot prevent 
others from re-combining them. 
Flatles v. Van Wormer, 20 Wall. p. 371. 
Fuller v. Yentzer, 94 U.S. p. 296. 


e 


Tf the clements are not combined, connected and ar- 
rauged in the same manner, there ts no infringement. 
Singer v. Walmsley, 1 Fish. 558. 
Brooks v. Fiske, 15 How. 212. 
Carver v. Hyde, 16 Pet. 513. 


In McCormick v® Talcott, 20 Howard, p. 405, the 
court said: 
“If he be the original inventor of the device or 


oe 


‘machine called the divider, he will have a right to treat 
“ as infringers all who make dividers operating on the same 
“ principle, and performing the same functions by analo- 
“ gous means or equivalent combinations, even though the 
“ infringing machine may be an improvement of the origi- 
“nal, and patentable as such. But tf the invention 


claimed be itself but an improvement ona known machine 
“ by a mere change of form or combination of parts, the 


“ patentce cannot treat another as an infringer who has 


o 


‘improved the original machine by use of a different form 


Ge FARES A SR RS EY Oe 


lhe 


peak Sopot Prcmecrsy 


Rese an gew ean! wow nl 


54 


“or combination performing the same functions. The 
“inventor of the first improvement cannot invoke the doc- 
“trine of equivalents to suppress all other improvements.” 


In NV. W. R. R. Co. v. Sayles,97 U.S. p. 556, the 
court says: 

“ Like almost all other inventions, that of double 
“ brakes came when, in the progress of mechanical im- 
“ provement, it was needed; and being sought by many 
“minds, it is not wonderful that it was developed in dif- 
“ferent and independent forms, all original, and yet all 
“ bearing a somewhat general resemblance to each other. 
“In such cases, if one inventor precedes all the rest, and 
“ strikes out something which includes and underlies all 
“ that they produce, he acquires a monopoly, and subjects 
“them to tribute. But if the advance toward the thing 
“ desired is gradual, and proceeds step by step, so that no 
“one can claim the complete whole, then each is entitled 
“ only to the specific form of device which he produces, and 
“every other inventor ts entitled to his own specific 
“ form, so long as it differs from those of his competitors, 
“and does not include theirs. These general principles 
“are so obvious, that they need no argument or illustration 
“to support them. We think they are specially ap;lic- 
“ able to the case before us.” 

Sabin in 1850 applied the team-draft or power-lift to 
horse-rakes; Baker in 1860 applied it to plows, and in 
1862 Daley and Treat applied the identical Davenport 
power-lift to horse-rakes. Davenport did not “ precede 
all the rest,” and he is in no sense a pioneer. 

V. 
ESTOPPEL. 


The pleadings allege, and the proofs show, that the 
defendant corporation had a license under the original 
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Davenport patent, which said license is exhibited by ap- 
pellant, as under the law, its forfeiture is a vital part of the 
case, for if it is a subsisting license this case must fall. 
The license could only be forfeited for the cause of making 
plows for the market which were not covered by the 
Davenport patent, and even then only by agreement. 
Appellees admitted the forfeiture or agreed to it, because 
they and Newton agreed in their several opinions that the 
Davenport patent did not cover the machines they were 
making, and for which they are now sued. 


[f appellees are not right in asserting that their ma- 
chines do not infringe appellant's patent, then appellant 
has no standing in court. 


The license is non-forfeitable, except upon one sole 
condition. The only forfeiture clause is the following: 

“ Said party of the second part also agrees not to en- 
‘vage in. the business of making or selling any other sulky 
“or gang plow, and if it does so, the said Newton may at 
“ once forfeit this contract, and the right of the party of 
“the second part thereunder shall thereafter cease.” 


There is no provision for forfeiting the license for re- 
fusal or failure to make returns; or refusal, neglect or fail- 
ure to pay royalty; and, in fact, there is no claim or pre- 
tense that appellees ever failed to make returns or pay- 
ment. The license was forfeited early in 1880, and the 
last settlement for royalties under the license was made in 


December, 1879, as will be seen from “ Exhibits, Furst & 


Bradley's Statements, p. 185; and “ Exhibit Newton's 
Notice, p. 171. — 

The patent was reissued December 2, 1879. The last 
settlement under the license was made December 19, 1879, 
and shortly thereafter (March 31, 1880) notice of forfeiture 
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was served; therefore the forfeiture was upon the reissued 
patent. : 
The notice is silent as to the cause of forfeiture, but 
the notice and license must be taken together, and the 
license could only be forfeited by reason of appellees’ 
making the machines complained of; and if these machines 
were under the reissued patent at the trme the notice was 
served, then the forfeiture ts nothing, and this suit must 
fall, as then, the only question between the appellant 
and appellees’ — if the license is a subsisting one — is the 
amount of royalty due under the license, and on this ques- 


tion there can be no forfeiture. 


If the /¢cense did not cover the machines complained 
of, then the patent could not cover them. If the machines 
did not come under the patent, then Newton had the right 
to forfeit the license, as he did. 


Newton having elected to terminate the license for the 
reason that appellees were building the machines com- 
plained of, is, after forfeiting the license, because of the 
building of such machines, preciuded, or estopped, from 
now asserting that these machines are infringements of his 
patent. 

He cannot assert his forfeiture, as he has done and ts 
now doing, and also assert an infringement by the same 
machines that he used for forfeiting the contract. 


Newton ts in this dilemma: If the machines infringe, 
he cannot forfeit the license; if they do not infringe, he 
cannot maintain this suit. 

His first election, judgment and opinion, were that the 
appellees’ machines did not infringe, and he therefore 
acted upon his forfeiture clause, and having made that 
election, he must stand there, and the court will not per- 
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mit him, after having forfeited the license, to say that the 
same machines infringe his patent. 


The testimony, page 134, shows, that it was agreed 


that appellees’ machines were an “ other sulky plow 
under the contract; so that Newton, if he so desired, could 


forfeit the license or contract. 


The license is set up in an attempt to show that some 
supposed equities favorable to appellant exist somewhere, 
but it is difficult to see where they come in—and when 
we consider the facts proven, that appellees waited for and 
urged appellant to improve his Davenport machine, so 
that it could hold its own on the market—that his failure 
to do so compelled appellees to undertake the difficult task 
themselves, and that after trying three years to improve 
the machine ox the Davenport principle of operation, they 
had to abandon it, and make a new machine. They made 
«a new machine by inventions of their own, as appears by 
the plow itsélf, and by the patents for some of their im- 
provements granted to B. C. Bradley and to B. C. Bradley 
and C. A. Hague, September 23, 1879, Nos. 219,799 
and 219,800, under which the appellees’ plows are made, 
which patents ara prior to appellant's reissue. 


HAGUE, page 109, testifies as follows: 

C. Int. 49.—" Are the Furst & Bradley plows, like 
‘ the ‘Exhibit Defendants’ Plow,’ made under either of 

these patents? : 

A.—" They are made under both these patents.” 

Both Newton and appellees failed to improve the 
Davenport machine, so that it ceuld hold its own in 
the market against later machines, and appellees made 
a new machine, which they properly patented, notwith- 


standing the Davenport patent. 
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“When a subsequent apparatus is substantially the 
same as one which precedes it, the former is not the 
proper subject of a patent; dwt if it be substantially 
different in construction and mode of operation, then 
it is as much the proper subject ofa patent as zf nothing 
of the kind had ever before been invented.” 

Fuller v. Yentser, 94 U.S. 305. 


The following testimony will show whether or not 


appellees acted in good faith. 
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B. C. BRADLEY, pp. 115, 116, testifies as follows: 

Int. 26.—" State what efforts, if any, you made to 
retain the Davenport brake-elutch, in the improved 
plow; and what success you had in any attempts at retain- 
ing it. 

Ans.—" After investigating the plow thoroughly, I 
made up my mind that to make a plow successful for our 
trade, that the carrying frame for the man should be in- 


‘dependent of the beam, and that the wheels should be 


the proper height to meet the trade’s demand, and the 
beam should be independent of the pole and frame. 
Taking those points, I constructed the machine similar to 


‘the defendants’ plow, with the Davenport lifting attach- 


ment attached to it. After we had completed, we spent 


‘one day inthe field with it, and found that it did not work 
‘ satisfactorily. After making other changes in it, we spent 


one more day in the field, and still found that it was not 


satisfactory. * * 


Int. 29.—" After you had the plow reorganized, with 


‘axle, large wheels, and plow-beam, hung as in the Ex- 
‘hibit Defendants’ Plow, did you make any attempt to ap- 


ply the Davenport brake clutch? If so, state what suc- 


“cess you had. 
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A.—* After getting those parts together, we applied 
“ the Davenport lifting device, and found it sie chcouitecabad 
upon our machine as then constructed. 

Int. 30.—" Why? 

A.—" The diameter of the wheel, making a very long 


‘leverage, was inconvenient in the operation of the plow 


in the field; the weight of the frame and man being off 


‘from the plow-beam; the plow-beam being hinged to the 


bail about the center of the balance, made the plow very 
unsteady in the ground, without applying some extra de- 


9°, 


vice for holding the brake-arm down. 


J. H. BRADLEY, pp. 132-3, testifies as follows: 


Int. 7.—' How did the trade in the Davenport plows 
hold up, from the time you began up to the time you 
quit ? 

A.—" I think, up to the third vear it increased; 
after that it decreased véry rapidly, which was caused 


‘by other manufacturers putting on to the market im- 
‘proved and much more attractive sulkies. | 


Int. 8.—*" State whether or not you called the attention 


‘of Mr. Newton to the cause of this decline, and whether 
‘any attempts were made by him to so improve the Dav- 
‘enport plow that it would maintain its position in the 


market. 
Ans.—" We did; both verbally and by correspond- 


‘ence; Mr. Newton made several attempts, but did not 
‘succeed in producing a sulky that wouid meet our views 


or that of our jobbing trade; we also made a special 


effort to get up a sulky that we could apply the Daven- 
port patent to, and did finally get one up, but did not 


‘meet with good success in selling it. 


Int. 14.—" State whether or not there is competition 
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“in sulky plows, and what effect a defect would have upon 
“ the trade. 

Ans.—‘ The competition in sulky plows 1s verv great, 
“and the least imperfection, either in manufacturing, con- 
“struction or operation, makes it almost impossible to 
“ make sales.” 

On this subject, see, also, “ Defendants’ Exhibit 12 


Letters,’ p. 167. 


PAMPHLETS. 


Certain pamphlets and circulars issued by appellees 
have been put in evidence, for the purpose, as we under- 
stand it, of showing that the appellees paid royalty on a 
sulky or single-plow, and that at least some of these plows 
had their beams balanced on an axle; but this is easily 
explained by a reference to the first claim of the original 
patent, which was for a combination actually applied to 
those plows ; which said original first claim is now reduced 
from a separate and useful combination to a “ means for,” 
or an uncertain element of the combination of the first re- 
issue claim. It will be readily understood, therefore, why 
they paid royalty prior to the reissue, and not afterward, 
and the proofs show that when they actually used the old 
combination of the lever P, rod Q, and brake R, they 
never refused to pay royalties. 

“ Means for " is now only an element of a combination, 
and if it means anything more or less than the lever, rod 
and brake-bar, with its brake-shoe, it is only an element, 
and the appellant cannot complain of us for using only 
one element of a combination. 

The original first claim is now generalized up into “a 
means for operating,” combined with a swing-axle, a 
ground-wheel, clutch mechanism, and a single plow-bcam. 
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No such combinations as are now claimed were suggested 
or hinted at in the original patent. The original patent 
contained no statement or definition of the invention such 
as is now made. The invention was left to be found as 
separated out from the entire specification, in and by the 
original claims. 

All that was claimed originally in reference to the 
combinations now claimed was the brake, with its rod and 
handle, or sub-lever; and when we compare the 1866 with 
the 1864 machine, we find that the original patent covered 
in exact terms all that there was in the 1866 machine that 
is not found in the 1864 machine. 

Appellees have paid for all of the machines made in- 
volving all valid claims of the patent, and being sued as 


infringers the license is not in the way of a full defense. 


BRIEF OR SUMMARY. 


I. 
REISSUE NOT FOR SAME INVENTION. 


& 
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The inventor’s title is changed from “ gang-plow ” to 
“ wheel-plow.”’ 

Change not justified by anything in the original, 
because : 

ist. It is a gang-plow, one of a recognized subdi- 
vision of wheel-plows. 

2d. It will work only as a gang-plow, two plows 
being essential to the described operation. 

3d. Thechange was made for the purpose of having 
the patent “ lay over” appellees’ machine, which is not a 
gang-plow. 

The original and reissue descriptions state that “ the 
" object of this brake is to facz/ztate the operation of lift- 


“ing the plows out of the ground when the machine is’ 


t 


‘moving forward ” 

All of the combined parts of the reissue claims, ex- 
cept ° this brake ” clutch, are in the same combination for 
the same purpose in the 1864 machine, and they have the 
same operation; therefore, “fo facilitate’ covers the 
whole extent of the improvement. 

The new statement injected into the reissue, without 
authority from the original, is, “ The object of my inven- 
“ tion 1s to provide improved means for utilizing the draft 
‘of the team in raising a plow from the ground; and to 
this end, it consists, first,” etc., naming the three com- 


e 


binations claimed. 


There is no “a plow " separable from the other parts 
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of the machine, except the hind plow, which has a sep- 


arate movement by a lever not brought into either of the 
combinations. 

Netther a plow nor a gang of plows, can be ratsed 
From the ground by either of the three combinations now 
claimed. 

The new statement of invention, and the end to be 
subserved by the new combinations, are unwarranted. 

The new claims are repeated in and based on the un- 
warranted statement of the object and end of the inven- 
tion, and must stand or fall with it. 

Appellant cannot now dodge by saying that the end 
to be accompliished is only that stated in the original 
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patent, to wit: to facilitate “ lifting the plows ou? of the 
ground while the machine is moving forward,” by raising 
the front end of the beam-frame; for if that was all that 
was intended, then there was no need of reissuing the 
patent. 

If running the plows out of the ground and leaving 
them to drag on the ground is all that was intended to be 
accomplished, then a useful purpose is not subserved. 


- The original patent was “ deficient " in that it did not 
cover appellees’ machine. 

The reissue is deficient in that it is based on appellees’ 
machine and not on Davenport's. 

Davenport’s machine has no plow-beam; it has only a 
rigid gang-plow frame carrying two plows. 

There is nothing in the description of either the 
original or reissued patent to which to refer the words of 
the new claims, © the plow,” * the plow-beam.” 

There is no authority in the original patent for the use 
of the words “ plow-beam,” in the singular number. 
There is no authority for using the word “ plow ” in 
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the singular number, except as to the rear plow, which has 
other and 4ifferent devices fur operating it singly. 


It is impossible by the claimed combinations to lift 
the front end of the plow-frame two-thirds of its course, 


4 


and then “ commence to lift the back part.”’ 


The claims are not only contrary to the original patent, 
but they are not justified by the reissue specification. 


There is no authority for reducing the original first 
claim to “ means for,” as it is in the reissue first claim. 


There is no authority in the original patent for reduc- 
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ing its first claim to “a clutch” or to “a friction clutch,” 


as is done in the second and third reissue claims. 


The Davenport brake is not a reorganized form even 
of a friction clutch; it is not known in the art as a clutch. 
See 

Knight’s Mechanical Dictionary. Brake 356; 
Clutch 578. 


Much has been said about friction clutches. The 
ordinary friction clutch is a cup-shaped disk or cone, 
adjustable by a screw nut or lever moving it against the 
 stde of a wheel and not against its periphery, and this is 
the distinction between a friction clutch and a brake. 


The original patent was for a brake to cause the team 
to assist the operator in raising a gang of plows out of 
the ground, when its action changed, and another set of 
devices were brought into operation to raise the beams or 
frame and the plows “ from the ground.” 


The reissue attempts to make ove set of devices do all 
that the /wo sets did in the original patent ; it cannot, 
therefore, be for the same invention. 
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IT. 
REISSUE VOID. 
The patent was over thirteen years old when reissued. 
The claims are all new and are largely expanded. 
New and expanding matter has been injected into the 
specification. _ 
No excuse is given for the delay. 
The reissued patent falls clearly within the rule 
stated in: 
Miller v. Brass Co., 104 U. S. 350. 
Mahn v. Harwood, 112 U.S. 354. 
Wollensak v. Rether, 115 U.S. 96. 


The patent was reisued after appellants obtained their 
patents; intervening rights are therefore involved, andthe 
reissue is void for this reason. 

Clements v. Odorless Co., 109 U.S. 641. 
_Turner v. Dover Co., 111 U.S. 319. 
Brown v. Davis, 116 U.S. 237. 


111. 
COMBINATIONS INOPERATIVE. 
The new object or purpose is stated to be to utilize 
the draft of the team 


ae 


in raising a plow from the ground, 


and ¢o this end my invention consists, first,” ° * 
claims. 


The devices put in combination do not, and cannot 
attain “ this end © or produce the result of lifting the plows 
“ from the ground. ” 

Davenport, 74-5. 
Powers, 72, 88, 99. 
B. C. Bradley, 112, 113. 
Hague, 103, 105. 
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Locking the brake to the wheel-tire will not, of itself, 


raise the Davenport plow or plow-beam. 
Same testimony. 
The plow-beam (“ frame A”) of the second and third 


claims retards, rather than aids, turning the swing-board 


into a vertical position by the clutch. 
The gang-frame (plow-beam) does not co-act with the 


other parts of the second and third claims in turning the 


axle or swing-board to an upright position. 

Devices omitted from the combination are absolutely 
essential to produce the end or result called for by the 
patent. 


Davenport, 75. 
Powers, 88-99. 

B. C. Bradley, 112. 
Hague, 103. 


The plow-beams cannot be raised, except at one end, 
by either of the three combinations claimed, for the fol- 
reasons or causes: 

1 The plow-frame is only attached at one end, and 
that by a free joint. 

2. The team cannot be hitched, or its power utilized 
without the foot-board. 

3. When the entire operation of the combination is 
effected, the plows still drag on the ground. 

4. Additional devices are required for raising the 
plow. | 

5. Both the original and the reissued patents show 
and describe additional devices by which the complete 
operation of lifting or raising the plows, and the plow- 
frame, are effected. 


6. The machine is inoperative for either purpose 
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stated, without the other and additional devices shown and 
described for accomplishing such purpose. 

7. The plow-frame and plows are actually raiscd 
“from the ground” by the levers or arms L, I, and chain 
J, in combination with the foot-board M and draft-pole, 
when balanced across the edge of the swing-board or axle 


when in a vertical position. 


The specification distinctly states that the combined 
devices operate for two-thirds of the turn of the swing- 
board, and that the other third of the turn brings into 
operation devices not named in the claims, which uncom- 
bined devices do the actual lifting of ¢he plows. 

New claims for inoperative combinations cannot be 
lawfully made by reissue. 

Gill v. Wells, 22 Wall. 31-2 


IV. 
INFRINGEMENT. 


First: STATE OF THE ART. 

The presence or absence of invention depends some- 
what upon the position of the inventor in reference to the 
older art. 

Curtis on Pats. § 53. 


It is not invention to transfer apparatus from one ma- 
chine to another. 
Curtis on Pats. § § 49, 52. 
Swift v. Whisen, 3 Fish. p. 360. 
Brown v. Piper, 91 U.S. p. 41. 
Harwoodv.G. N. R.R.Co., 11H. 1. Cases 654. 


Uses or purposes cannot form any part of a combina- 
tion. 
Morton v. N. Y. Kye Inf., 2 Fish. p. 330. 
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The combination of the first claim is found identical 
in Daley & Treat. Their machine has the combination of 
a swing-axle, ground or carrying-wheel, friction-clutch 
mechanism, and means for engaging and disengaging the 
clutch, and are adapted to raise the front end of a plow- 
beam when attached, just the same as the appellant’s 
corresponding parts. 

_The combinations of the second and third claims in- 
clude “ a plow-beam”"’ for raising “ the plow-beam.”’ 


Powers says that a rigid frame is not a plow-beam. 


Davenport has only a rigid frame, as his “ beam “ is 
“frame A.” 

Anderson’s corn planter has in it the combination 
with a ground-wheel, a swing-axle, and a plow-beam 
(frame) connected to the latter, of clutch mechanism con- 
nected to the axle, and adapted, by engagement with the 
wheel, to utilize the draft of the team in turning the swing- 


axle into upright position and thereby raise the plow-beam 


(frame). 

Anderson's combination is the identical combination 
of the appellant's second claim, for the same purpose, and 
it produces the same result; or, rather, it produces the 
result stated in the claim, while the Davenport combina- 
tion will only raise one end of the plow-frame. 

Anderson has the combination of the appellant’s 
first claim with only the difference between a toothed and 
a friction clutch. 

Anderson has the combination of the third claim ex- 
cept the friction, and the adaptation “ by contact with 
wheel " to ratse the front end of the plow frame, “ as set 
forth ” in the specification, but he has a hub contact, as 
the appellees have. 

If appellees have this adaptation, Anderson has it. 


There is no point or force in the words “ friction 
clutch,’ because : 

ist. Daley & Treat have the same friction clutch or 
brake for the same purpose. 

2d. Davenport made no invention in selecting a 
brake for a clutch. 

3d. All mere clutches are equivalents in connecting 
parts so as to cause them to move together. 

4th. Davenport, in his second claim, has repudiated 
any distinction between the different forms of clutches. 


5th. <A limitation on one element to one particular 
form out of many to make a combination does not prevent 
equivalent combinations in older machines containing the 
same element in a different form from anticipating the 


patent. 


When a resort to the special construction or operation 
of an element of a combination is made, for the purpose 
of distinguishing or differentiating it from the prior art, 
such special peculiarity must follow that element on the 
question of infringement. If resorted to for one purpose, 
it must attach itself for all other purposes. 


When Newton generalized the Davenport claims 
away from devices to functions, he came onto dangerous 
ground ; he made his second claim, in terms, cover the 
Baker machine; and he also made the first and third, ex- 
cept for a play on the word “ friction "in both, and the 
“contact with the wheel ” of the third, cover the Baker 


machine. 


Davenport's “ contact with the wheel " is with the tire; 
Baker’s with the felloe. 
Baker's machine, unless we make the frame that the 


driver rides onan axle, has no axle; but like appellee's 
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machine, Baker has a crank-shaft, or bail, that swings in 
the fixed part for lifting the plows. 

Baker’s machine is arranged to move the plows out of 
the ground by swinging a shaft or bail to lift the front end 
of the plow-frame first, and to then lift the rear end like 
Davenport's. 

The Baker machine has in it the following combina- 
tions: 

1. Ina wheel plow the combination, with a swing 
erank-shaft and ground or carrying wheel of clutch mech- 
anism, and means for engaging and disengaging the latter 
with the ground or carrying wheel, the parts being con- 
structed and adapted to raise the plows by locking the 
swinging-shaft to the ground-wheel and raise the plow- 
beam (frame) by the draft or power of the team. 

2. Ina wheel plow the combination with a ground- 
wheel, a swing crank-shaft, a plow-beam (frame) connected 
to the latter, of clutch mechanism connected with the crank- 
shaft, and adapted by engagement with the wheel to util- 
ize the draft of the team in turning the arms of the crank- 
shaft into upright position, and thereby raise the plow-beam 
(frame. ) 

3. In awheel plow, the combination, with a ground- 
wheel, a swinging crank-shaft, and a plow-beam, of a 
clutch connected to the shaft and adapted by engaging 
with the rim of the wheel turn the arms of the shaft into 
upright position, and thereby raise the plow-beam (frame) 
by aid of the draft of the team. 

By thus reading, the Baker machine, im the verbose 
and generalized language of appellant’s claims, we find 
that Baker has the same combinations as the Davenport for 
the same purpose, and producing the same result, in the 
same way; also that the devices and combinations are 
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much nearer the Davenport in form and substance than 
are those of the appellees’ machine. 


second : SCOPE. 

The machine shown and described is very similar to 
that patented to Davenport in 1864. 

Invention is a mental operation embodied in-some 
useful form in an operative machine. 

The novel and useful improvements of the 1866 
machine, added to the 1864 machine, are all that can be 
covered by appellant’s patent. 

The 1864 and 1866 Davenport patents are organized 
alike, they have the same swing-board axle, the same long 
lever for turning it into a vertical position, the same back- 
ward movement of the wheel in turning the board up- 
wards, the same movement of the gang frame or beams 
over the axle, so that the draft of the team will help turn 
the swing-board axle when the wheel is blocked, and the 
1864 machine would do all that the 1866 machine does, 
but in a different way. 

All that the brake-clutch does in the later machine is to 
block the wheel so that the forward movement of the frame 
of the machines rolls the swing-board upwards, the same 
as if a stone was placed in front of the wheel of the 1864 
machine, extending the brake supporting arm out to the rim 
of the wheel so that it and the wheel will take the same 
motion; and making a connection by a brake is undoubt- 
edly an improvement, as it aids in starting the swing-board 
in the right direction and is under the control of the driver, 
and therefore more readily applied than a stone in front 
would be. 

This improvement on the 1864 machine was the 
identical improvement of the original first claim of the 
1866 patent, and it ts all that there ever was in it. 
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There were other improvements which were well 
pointed out in the other original claims, but, as they were 
all thrown away, they do not require consideration here. 

The improvement was narrow in its scope, compared 
with Davenport’s prior improvements. 

The expanded new claims render its scope sufficiently 
comprehensive to embrace prior machines, and, as limited 
by them, there is nothing left. 

Machines in public use and prior patents, are as much 
entitled to the application of the doctrine of mechanical 
equivalents as a patent in suit is. 


Fhird : LAW OF INFRINGEMENT. 

An old thing applied in a‘new way to produce a par- 
ticular result cannot be protected beyond the particular 
way, or form, or device. 

Fuller v. Yentzer, 6 Biss. 203. 
N. W. R. R.v. Sayles; 97 U.S. 554. 


A patent for a combination to produce a given result 
is not a patent for a function; it is for the means. 
Renwick v. Pond, 5 Fish. 569. 
Fuller v. Yentzer, 94 U.S. p. 296. 


A reissue patent cannot be expanded by construction. 
Tyler v. Welch, 3 Fed. R. 636. 


Claims are not to be enlarged by construction. 
Burns v. Meyer, 100 U. S. 671. 
Yale Lock Co. v. Greenleaf, 117 U.S. 554. 


Only the originator of a mew art or an entire machine, 
is entitled to a broad application of equivalents. 
R. R. Co. v. Sayles, 97 U.S. p. 556. 
McCormick v. Talcott, 20 How. 402. 
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Patented and unpatented parts cannot be mingled so 
as to make the whole a unit. 
Fones v. Morehead, 1 Wall. 155. 


A new result produced by the combined action of the 
parts is essential to the validity of a combination patent. 
Curtis on Patents, § 50. See also: 
Hailes v. Van Wormer, 20 Wall. p. 368. 
Reckendorfer v. Faber, 92 U.S. p. 356. 


A result or effect cannot be claimed. The means 
only can be patented; producing the same result by differ- 
ent means. or different combinations of the same means, is 
no infringement. 

Case v. Brown, 2 Wall. 320. 
Ashcroft v. R. R. Co., 97 U. S. p. 203. 


Result, mode of operation, principle, idea, or other 
abstraction cannot be patented. 
Curtis on Patents, §§ 242,, 243. 


By combining old parts, a patentee cannot prevent 
others from recombining them. 


Hailes v. Van Wormer, 7 Blatch. 443. 
nope Rea a g 20 Wall. p. 371. 
Fuller v. Yentzer, 94 U. 3S. p. 296. 


If the elements are not combined, connected and 
arranged in the same manner, there is no infringement. 
Singer v. Walmsley, 1 Fish. 558. 
Brooks v. Fiske, 1§ How. 212. 
If the later combination is new, or one element thereof 
is new, there is no infringement. 
Gould v. Rees, 15 Wall. 187. 
Fuller v. Yentser, 94 U. S. 288. 
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See also: 
16 Pet. 336; 1 Wall. 78; 11 Wall. 516. 


Interchangeability is one test of infringement. 
Fuller v. Yentzer, 94 U. S. 288. 
Schumacher v. Cornell, 96 U. S. p. 556. 


The burden of proof on the question of infringe- 
ment is on the complainant. 
Cammeyer v. Newton, 94 U.S. p. 231. 
Bates v. Coe, 98 U.S. p. 49. 


Unlike devices may have the same name. 
Bates v. Coe, 98 U. S. p. 42. 


The term clutch covers a great variety of unlike de- 
vices. 


Fourth : COMPARISON OF DEVICES. 


The devices combined in the appellant’s patent are, 
for the first claim: 
1. A swing-axle. 
2. <A ground wheel. 
with, 
3. A friction clutch, and 
4. Means for operating the clutch. 


And for the second and third claims, which are alike, 
they are: 
1. A ground wheel. 
A swing-axle. 
A plow-beam, 
with, 
4. A clutch, second claim; a friction clutch, third 
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Appellant’s ground wheels are of necessity unusually 
small, as they have to carry a straight axle under the 
draft line of the frame. 

Appellees’ wheels are of necessity large, as the frame 
supported on them is over the line of draft. 

Appellant’s wheels, except in their diminutive size, 
are ordinary wheels. 

One of appellees’ wheels requires a special and new 
kind of hub, and has a patented one. 

Appellant’s swing-axle is straight, having a swing- 
board at its back, it is rigid from end to end, and all of its 
parts move together in rotating ; it has two arms extending 
back to receive the plow-frame ; one of these arms is still 
further extended to form the lever I; these arms are con- 
nected together, and with the beam-frame and hinged foot- 
board by a long cross-bolt ; it hasa pivot block bolted to it 
for attaching the brake ; it has a long rearward extending 


oe 


arm to carry the “sub” or hand-lever back, on the 
machine, and two wheel spindles. All of these parts are 
essential to the operation of this axle. 

Appellees’ machine, if it has any, has no straight axle, 
for if the elevated part is an axle, then there is no swing- 
axle, and if the bail or crank ts an axle, then a crank with 
one spindle is an axle ; if the whole frame is an axle, then 
it is partly rigid and partly rotary—its parts do not rotate 
together ; it has no extended arm to form the lever | - it 
has no arms connected together by a long cross-bolt ; has 
no pivot-block for the brake-clutch ; it has no long arm 
for supporting and operating the sub or brake-lever. 

Appellant’s * plow-beam " isa rigid gang-plow frame, 
carrying two plows. 

Appellees’ single plow-beam is an ordinary one, hav- 
ing a common clevis at the front end. 
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Appellant’s beam-frame is permanently hitched to the 
axle-arms and foot-board. 

The team is hitched directly to the beam in appellees 
plow. 

Appellant’s machine has a vertically free joint for the 
beam-frame behind the swing-board. 

Appellees’ machine has no joint in any part which 
tends to prolong or affect its beam. i 

Appellant’s foot-board is a part of, or a prolongation 


of, the gang-plow beam-frame. 


” 


Appellees’ machine has no such hinged board, or any 
foot-board which affects the running of the plow. 

Appellan‘’s has a stop-block ov the foot-board to stop 
the rotation of the clutch “ means for operating.” 

Appellees’ has a stop wzder the foot-rest to limit the 
upward movement of the front end of the plow-beam. 

Appellant’s a clutch, or a friction clutch, is a brake- 
bar and shoe, connected by a rod and a lever arm, with a 
curved hand or sub-lever. 

Appellees’ clutch is a band completely encircling a 
collar on the bail, woich is connected witha single lever 
supported by the collar. 

Appellant’s lever is in two parts, each having separate 
and distinct functions. 

Appellees’ lever is single with a single function. 

Appellant’s clutch is a pivoted brake-bar with a shoe. 

Appellees’ clutch is an encircling band. 

Appellant's clutch connects with the wheel tire. 

Appellees’ clutch surrounds a collar which cannot be 
applied to appellant's machine. 

Appellant’s clutch is the old Daley & Treat clutch. 

Appellees’ clutch is a newly invented one. 
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Appellant’s small and appellees’ large ground wheels 
are not interchangeable. 

Appellant’s straight and under axle and appellees’ 
elevated rigid frame witha rotary cranked spindle, are not 
interchangeable. 

Appellant’s gang plow-frame and appellees’ single 
plow-beam are not interchangeable. | 

Appellant’s brake-clutch and appellees’ band-clutch 
are not interchangeable. 

Appellant’s and appellees’ “ means for operating ”’ the 
clutch are not interchangeable. 


Fifth : OPERATION. 

Appellant’s combined devices only lift the front end 
of the beam-frame, and leave the plows dragging behind 
on the ground. 

Appellees’ machine lifts the plow without dragging. 

Appellant’s machine requires devices not named in 
the combinations /o /zft the plows or plow-beams. 

The additional devices of appellant's machine are not 
required in appellees’ machine. | 

In appellant’s machine, in “‘raising the plows out of 
“ the ground, it will be observed that the front part of the 
* machine is lifted nearly ¢wo-thirds of its course before 
“the lever J tightens the chain and commences to lift the 
" back part.” 
Appellees’ machine, has no such operation; neither 


has it any devices by which such an operation can be 


prod uced. 


Appellees’ plow can be lifted out of and from the 
eround by the clutch-lever when the machine is at rest. 
Appellant’s plows cannot be so lifted. 

Appellees’ ground-wheel device is a hub collar around 


which the brake-band cperates. 


Appellant’s ground wheel-tire is the device clutched. 

A ppellant’s combinations have the o/d Daley & Treat, 
the Anderson, and the Baker modes of operation. 

Appellees’ machine has a new mode of operation 
invented by, and patented to, B. C. Bradley and C. A. 
Hague. | 

Appellant’s swing-board axle limits the upward and 
downward movements of the front end of the gang-plow 
frame; it can only rotate from the horizontal to the vertical. 

Appellees’ cranked spindle leaves the frame free to go 
up or down; and the crank or bail is free to rotate a com- 
plete circle. 

Appellant’s swing axle per se only lifts the front end 
of the gang plow frame. 

Appellees’ cranked spindle lifts the entire beam. 


V. 
ESTOPPEL. 

Appellees had a license. 

The license could only be forfeited for putting a 
machine in the market which the patent did not cover. 

Newton did forfeit the license, therefore it is his judg- 
ment that the patent does not cover the machine sued. 

Newton could not forfeit the license without suit, ex- 
cept by agreement with appellees. Hartell v. Tilghman, 
99 U. S. p. 556. 

If the forfeiture is good, it is only good by the agree- 
ment with the appellees that their machine is a just cause 
for forfeiture, it not being covered by the patent. 

Newton is estopped from asserting a forfeiture and an 
infringement by the same machines. 

A controversy about royalties could not have been 
settled by forfeiture, if such a controversy had ever 
existed. 


' 
a: te 
{ 2 
# 
Bk 
eT 
‘y 
7 
i 
¥ 


ig 
HW 
ie 
if 
é 
i 


ae a 


~ ie © to), en te Oe b> 
AS 234 Gt atte rere aephairatpabe ron Fr 
wee OEE RN tage ene 


79 
Bad faith cannot be charged, as both parties tried for 
three years to make a success of the Davenport principle 
before appellees gave it up and made an “ other machine.” 
J. H. Bradley, 132. 


Exhibit 12 Letters, 167. 


Non-payment of royalties cannot be charged, as 
appellees paid for all machines embracing the combination 
of the original first claim as long as it existed. 

J. H. Bradley, 133-34. 
Furst & Bradley Statements, 185. 


The law and the facts appear to us to justify the con- 
clusions of the court below. 
I. A. WEST, 
L. L. BOND, 
Of Counsel for Appellees. 


APPENDIX. 


We reprint the opinion of the court from 11 Bissell, 
405, as this report contains the “ authorized version: ” 

The same opinion without the approved syllabus may 
be found in 14 Fed. Rep., 465. 
United States Circuit Court, Northern District of Illinois, 

November, 1882. 


ROBERT NEWTON 
v. 
THE FURST AND BRADLEY > /u Egutty. 
MANUFACTURING COMPANY, 
ET AL. 

1. PATENTS—GANG PLOW BRAKES—NOVELTY— 
ORIGINAL DAVENPORT PATENT, LIMITED.—The first 
elaim of the original patent issued to F. S. Davenport, 
October 9, 1866, for animprovement in gang-plows exam- 
ined, and 4e/d, that in view of the state of the art at that 
time, the patentee was not entitled to a broad claim for 
every device by which the plow is lifted from the ground 
by the power of the team through a brake or friction 
elutch, but must be limited to his specific device shown 
and described. | 

2. SAME—INFRINGEMENT.—The brake of the Dav- 
enport patent which was arranged to engage with the rim 
or periphery of one of the ground or carrying wheels, for 
the purpose of raising the plows out of the ground, is not 
infringed by the use ofa friction band, arranged to engage 
with the extended hub of one of the carrying wheels, and 
accomplishing the same result. 

3. CONSTRUCTION AND LIMITATION OF REISSUE.— 
The reissue of the Davenport patent, of date December 2, 
1879, claiming broadly the combination of a swing-axle, 
plow beam, carrying wheel, and friction clutch mechanism 
adapted to raise the plows by locking the axle to the car- 
rying wheel, cannot be construed to include all kinds 
of swing-axles, friction-clutches, plow-beams and carry- 
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ing-wheels, but must be limited to the particular kind 
shown. 

4. REISSUE—LACHES—BURDEN OF PROOF.—Where 
a reissue is obtained thirteen years after the date of the 
original, in order to sustain the reissue, it must be shown 
that there was some mistake or inadvertance in the origi- 
nal which made a reissue necessary. 


5. The fact that a claim, which is broader in the re- 

issue than in the original, might have been allowed in the 

original, does not show that it is valid in the reissue. 
Coburn & Thacher, for complainant. 


West & Bond, for defendants. 


BLODGETT, J.—This is a bill to enjoin an alleged in- 
frinzement of a patent originally issued on the gth of 
October, 1866, to F. 5. Davenport, for an improvement in 
“gang plows, and reissued December 2, 1879, to the 
complainant as assignee of Davenport. 

The original patent as shown, covered nearly all 
the elements-which enter into the organization of a“ gang 
plow, ahd contained eight claims covering the several 
specific devices which were combined to form the com- 
plete mechanism 

One of the features of the original patent was a brake, 
arranged to act upon one of the ground or carrying 
wheels, by means of which the forward ends of the plow 
beams were raised, so that the plows, when in motion, 
would be lifted or thrown out of the ground by the power 
of the team; and this feature was specifically covered by 
the first claim. 

The reissue contained only three claims, all intended 
to cover the brake, or as it is called in the reissue, “ the 
clutch mechanism" by which the plows are lifted from 
the ground. 

The defenses set up by the defendants are, first, that 


thev do not infringe the complainant's patent; second, that 


pan nn arg nm been Om mpage eT enrmrnige een et eat 8 6 ” —— 
nah enaper-ohinat + - 


a - 
sone > vases 


82 


the reissued patent is void, for the reason that it is for a 
different invention than that described in the original, and 
has been unwarrantably expanded from the original. 


It appears from the proof, that after the issue of the 
original patent, a few plows were made embodying the 
general features of the patent as a whole, but after a short 
experiment in offering this plow to the public, the owner 
of the patent and those operating under it introduced 
material changes in the general structure of the machine, 
and only retained so much of the original device as em- 
braced the mode of lifting the forward ends of the plow 
beams from the ground by means of the brake applied to 
the periphery of the wheel. In 1874, the defendant com- 
pany took a license from Mr. Newton, who was then the 
owner of the Davenport patent, and up to 1879 continued 
to make and sell “ wheel plows ” containing the Davenport 
brake attachment for lifting them out of the ground. As 
early as 1876, the defendant, in order to meet competition 
from other manufacturers, began the manufacture of the 
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‘wheeled iron” or “ sulky plow,” which is now charged 
to be an infringement of complainant’s patent, but con- 
tinued to make plows with the Davenport brake attach- 
ment until the fall of 1870, and to pay royalties to com- 
plainant therefor, under the terms of its license. In the 
fall of 1879, the complainant insisted that the defendant’s 
new iron plow infringed the Davenport patent, and de- 
manded royalties thereon under the license, which the 
defendant refused to pav. The complainant then obtained 
this reissue of the Davenport patent, and this suit is 
brought to determine whether the new iron plow of the 
defendant infringes the Davenport patent as it now stands 
reissued. 


The complainant’s patent shows a plank or board, 


I 


ten or twelve inches wide, to each end of which spindles 
are attached for the ground or carrying wheels to run on ; 
this is called in the specifications, “ the hinged board G,”’ 
and to it the forward ends of the plow beams are attached 
by joints, so that when this board axle or hinged board 
lies flat or horizontal, the plows are fastened to the rear or 
back edge of this board or broad axle ; and when the axle 
is turned up on edge, or vertically, the ends of the plow- 
beams are lifted to a height equal to the width of the 
board or axle, from its center. The brake mechanism is 
so arranged that when the brake is made to engage with 
one of the carrying wheels in motion, this axle is turned 
up edgewise, and the plows thereby lifted out of the 
ground. 

The first claim of the original patent was in these 
words : : 

* I claim as new, and desire to secure by letters patent, 

“First— The lever P, rod Q and brake R, arranged 
“and operating as and for the purposes described.” 

The claims in the reissue are as follows : 

First—In a wheel plow, the combination with a 
swinging axle and ground or carrying wheel, of a friction 
clutch mechanism, and means to engage and disengage 
the latter with the ground or carrying wheel, said parts 
being constructed and adapted to raise the plow by lock- 
ing the swing axle to the carrying wheel by friction clutch 
engagement, and raise the plow beam by the draft or 
power of the team, substantially as set forth. 

Second—In a wheel plow, the combination with the 
ground wheel, and swing axle and a plow beam connected 
to the latter, of clutch mechanism connected to the axle, 
and adapted by engagement with the wheel to utilize the 


draft of the team in turning the swing axle in an upright 
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position, and thereby raise the plow beams, substantially 


as set forth. 


Third—In a wheel plow, the combination with a 
yround wheel, and swing axle and a plow beam connected 
to the latter, of a friction clutch, connected to the axle, 
and adapted by contact with the wheel to turn-the axle 
into an upright position, and thereby raise the plow beam 
by aid of the draft of the team, substantially as set 
forth. 


The defendant’s machine is a wheel or sulky plow 
with a bent or cranked iron axle upon which the plow 
beams are pivoted at about two-thirds of the distance from 
the forward end to the coulter; so that the plow ts nearly 
balanced upon the axle or crank, and the arrangement of 
the mechanism is such, that when the plow is running or 
operating in the ground, the crank part is in a horizontat 
position, and when it is desired to raise the plows out of 
the ground, the crank isturned upward towards a vertical 
position, whereby the forward ends of the beam are raised 
until the point of the plow runs out of the ground. After 
the forward end of the beam has risen to a certain point, 
it strikes a stop, so that when the crank has assumed a ver- 
tical position, the plow is balanced across the crank part 
of the axle, thus sustaining the plow at the height above 
the ground, of the crank when in a vertical position. This 
turning of the crank axle, so as to lift the plow, is accom- 
plished by a friction band or brake, which is made to en- 
gage with an inner extension of the hub of one of the carry- 
ing wheels, so that as the wheel moves forward, it causes 
the crank axle to turn upwards from a horizontal to a ver- 
tical position. 


Is this friction band, encircling the extension of the 
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hub of the carrying wheel in the defendant’s plow, an 
infringement of the Davenport patent? 

Both these devices utilize the power of the team 
which draws the plow, to raise the plow out of the ground. 
The purpose of each is substautially the same. The Da- 
venport device applies the brake to the periphery of the 
carrying wheel. The defendant applies a friction band to 
the hub of the wheel. It must be conceded that these 
devices, in their mode of operation and effect, are very 
much alike; and if the state of the art was such, when 
Davenport entered the field, as to entitle him to a broad 
claim for any device by which the plow is lifted from the 
ground by the power of the team through a brake or 
friction clutch, I should have little hesitation in holding 
that the defendant's machine infringes that of the com- 
plainant. 

It therefore becomes necessary to examine, in the 
light of the evidence in this case, the state of the art at 
the time Davenport made his invention. 

The proof shows that in April, 1858, G. F. Anderson, 
of New Hampshire, obtained a United States patent for a 
seed drill or corn-planter, which, in addition to the appar- 
atus for dropping, carried plowshares for the purpose of 
covering the seed. This is a wheel machine and shows 
an axle with cams or eccentrics and a clutch mechanism 
whereby the axle is to be connected with one of the carry- 
ing wheels, so that the axle will rotate with the wheel, and 
the eccentric thereby raise the plow and seed tubes off the 
ground to the extent of one-half a revolution of the cams. 
This cammed axle, or axle with eccentrics affixed to it, 
operates for the purpose of raising the plows out of the 
ground precisely like a crank axle, and the plows are raised 
by the draft or power of the team. I[t is also noticeable 
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that this Anderson clutch mechanism is arranged to engage 
with the end of the hub of one of the wheels, therein 
closely resembling the device of the defendant in most 
respects except that it is not a“ friction clutch.” 


The United States patent of H. H. Baker issued in 
December, 1860, for a“ wheel plow’ shows.a clutch 
mechanism made to engage with a pin in the rim of one 
of the carrying wheels, whereby the plows were raised 
and caused to run out of the ground. This machine 
shows no crank axle, but it shows a rock shaft extending 
transversely across the frame which for the purposes of the 
function of raising the plows from the ground, takes the 
place of the cammed axle of Anderson, or the hinged 
board G, of Davenport. 

After describing his device in his specifications, 
Baker makes a specific claim for “ raising the plows 1 and 
“2 vertically, at will, by the motion of the bearing wheel 
“through the aid of mechanism, substantially as set 
" forth.” | 

Here we have an inventor who not only shows a 
clutch mechanism arranged to engage with the _ bearing 
wheel and thereby raise the plows from the ground by 
the motion of the wheel, but he claims that as his particu- 
lar invention. 

The United States patent of H. R. Huie, issued in 
August, 1868, for a “ wheel-plow,” shows a crank axle in 
combination with a plow beam for the purpose of raising 
the plow from the ground, but he uses no brake and does 
not utilize the power of the team to lift the plows. 

I also find that a clutch mechanism arranged to engage 
with one or both of the carrying wheels was a common 
device for raising the teeth of a horse hay rake from the 


cround, long before the Davenport invention. And _ in 
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the United States patent to G. H. Daley and Robert M. 
Treat, issued in November, 1862, a crank axle is shown 
with brakes arranged to engage with the periphery of the 
wheel for the purpose of raising the rake teeth. This 
friction clutch or brake operated directly in combination 
with a crank or swing axle, and is so similar to the 
Davenport device for raising his plows that you have only 
to substitute a plow in place of a rake tooth, and you 
have almost an exact reproduction of Davenport’s mech- 


anism for raising the forward end of his plow beams. 
I might, if I deemed it necessary to do so, refer to 


other proof in the case, but think it is already apparent 
that, at the date of Mr. Davenport's patent, older inventors 
had shown devices in wheel plows for utilizing the motion 
of the carrying wheel to raise the plow from the ground 
to such an extent, and so nearly embodying the same 
instrumentalities adopted by Davenport, as to limit his 
claims as an inventor to his specific devices. It is true 
that some of the machines to which I have referred were 
not organized as plows, but their uses are so analogous to 
that of plows, and with a knowledge of these machines 
which Davenport must be supposed to have had, it was so 
easy to adapt these old corn-planter and horse rake de- 
vices to a plow mechanism, that | deem them pertinent 
upon the question of the state of the art. 

After a careful study of the mechanisms of the com- 
plainant and defendant, I find that the brake R, of the 
Davenport patent, which was arranged to engage with the 
rim or periphery of the bearing wheel, for the purpose of 
raising the plows, is not identical with the friction band of 
the defendant's plow, which is arranged to engage with 
the extended hub of one of the carrying wheels; for 
although the result of the operation of each is the same, 
I dv not think defendant’s friction band can_ be said to be 


88 


carrying wheel so as to raise the plow or plows, as Daven- 
port’s brake R. 

It will be borne in mind that, in the original patent, 
this device for raising the plows ts claimed simply as “ lever 
P, rod Q and brake R, arranged and operating,” etc., 
while in the re-issue the claims are broadly for combina- 
tions of a swing axle, plow beam, carrying wheel, and 
friction clutch mechanism adapted to raise the plow 
by locking the axle to the carrying wheel. This cannot 
be construed to include any and all swing axles, and any 
and all friction clutches, and any and all plow beams and 
carrying wheels; but it must be such a swing axle, friction 
clutch, carrying wheel and piow beam as are shown in the 
complainant’s device. Referring then to the complain- 
ant’s patent, we see that he does not describe a swing 
axle at all, but describes a hinged board G; and although 
this may have many of the characteristics of a swing or 
crank axle, it was something more than that in the com- 
plainant’s organization. 

So the complainant's friction clutch can only operate 
to raise the plows when the team is moving forward, while 
the defendant’s friction band is so arranged, in connection 
with the hub extension, that defendant’s plow can be lifted 
from the ground when at rest. I am therefore of the 
opinion that the defendant’s friction band does not infringe 
the friction clutch shown in the complainant’s mechanism, 
and that the complainant, upon the state of the art, had 
no right to claim broadly any friction clutch whereby the 
crank axle should be locked to the wheel, but is confined 
to the friction clutch shown in his specifications and draw- 
ings. 


ralidity of 


As to the question raised in regard to the 
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the re-issue, 1 do not deem it necessary tosay more than 
that under the recent decisions of the Supreme Court with 
regard to re-issued patents, the owner of this patent had 
no right thirteen years after the issue of the original to 
expand the claims of the orginal patent so as to make it 
cover the combination of the friction brake with the other 
parts of the machine which were, perhaps, needed to make 
it operative, but which Davenport, at the time he took his 
patent, did not deem were any part of his invention. Both 
the evidence of the state of the art at the time Davenport 
took his patent, and the history of the uses to which this 
patent has been applied, all show that Davenport had no 
right to claim the combination of the clutch mechanism, 
and cranked or cammed axles, which are the same, for the 
purpose of raising the plow out of the ground by the 
power of the team, for Anderson had done this in his 
combination seeder and plow, and the analogous device of 
the horse rake would certainly suggest how this might be 
done, if not instruct as to the mode of doing it, and this 
expansion of the complainant's patent was evidently made 
after the defendant’s iron plow had been brought out, and 
for the purpose of covering the device of raising the plow 
which is there shown. Clearly, if the claim of the origi- 
nal patent did not cover the device used by the defendant, 
and if a re-issue was necessary to expand or explain the pat- 
ent in order to cover the defendant's plow, then such re-issue 
is void in the light of the case of Miller v. The Bridgeport? 
Brass Company, 104 United States, 350; and Campbell v. 
Fames, 104 United States, 356. It certainly seems to me 
incumbent on the owner of a patent, when a re-issuc is 
taken so long after the date of the original, to 
show that there was some mistake or inadvertence in the 
original issue which made a re-issue necessary to cover all 
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the patentee had invented; but the most that can be said 
in support of this re-issue is, that perhaps, if Davenport 
had asked for these combination claims when _ he 
took his original patent, they might have been 
allowed at that time, but this does not show 
that, after waiting thirteen years and _ till others 
had used the combination, he can now be allowed by a 
re-issue to take all the combination claims which might 
have been conceded to him at the issue of his original, and 
thereby prevent others from reaping the benefit of im- 
provements they have made in his mechanism and_ which 
he neglected to claim in apt time to prevent others from 
using what he had abandoned. 

I, therefore, find, First — That defendants do not in- 
fringe the complainant’s patent as charged. Second — 
That the re-issue is void by reason of the expansion of the 
claims beyond those of the original patent. 

The bill is therefore dismissed for want of equity. 
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JOHN L. STREET VS. E. P. FERRY. 1 


1 (Complaint.) 


TERRITORY OF UTAH, ne 
County of Salt Lake, 


In the District Court, Third Judicial District. 


EDWARD P. Ferry, PI’f, vs. Joon L. Street, Def’t. 


Said plaintiff complains of said defendant, and for his cause of 
action alleges— 


That on the first day of August, 1880, he was seized in fee and 
possessed and entitled to the possession of those certain tracts or lots 
of land situated in Park City, in the county of Summit, Territory of 
Utah, and described as follows: Lots fifteen (15) and sixteen (16), of 
block twenty-two (22), the southerly half of lot one (1), of block 
twenty-three (23), and lot B. 

That while the plaintiff was so seized the defendant afterwards, 
to wit, on the 2nd day of August, 1880, and without right or title, 
entered into possession of the demanded premises and ousted and 
ejected plaintiff therefrom and now unlawfully with-olds the pos- 
session thereof from the plaintiff, to his damage in the sum of five 

hundred dollars. 
2 That the value of the rents, issues, and profits of said prem- 
ises from the said 2nd day of August, 1880, and while the 
plaintiff has been excluded therefrom by the defendant, is five hun- 
dred dollars. 

Wherefore the plaintiff prays judgment against the defendant— 

For the recovery of the possession of the demanded premises and 
for the sum of five hundred dollars, damages for withholding the 
possession thereof. 

For the sum of five hundred dollars, the value of the said rents, 
issues, and profits, and costs of suit. 

: D. C. MCLAUGHLIN, 


Att'y for PUff. 


TERRITORY OF UTAH, \ aoe 
County of Salt Lake, 5°" ° 


Edward P. Ferry, the plaintiff in the suit above entitled, being 


duly sworn, deposes and says that he has read the foregoing complaint 


and that the same is true. 


EDW’D P. FERRY. 


Subscribed and sworn to before me this 18th day of May, 1882. 
[SEAL. ] H. G. McMILLAN, 
Deputy Clerk 3rd District Court, Utah Territory. 


(Endorsed :) Title of court and cause. Complaint. Filed May 
18th, 1882. O. J. Averill, clerk, by H. G. McMillan, deputy clerk. 
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2 JOHN 1... STREET VS. FE. P. FERRY. 
3 Answer. 

In the District Court of the Third Judicial District of Utah 
Territory. 


Epwarp P. Ferry, Plaintiff, vs. Jounxn L. Street, Defendant. 


Now at this day comes the defendant and answers to the com- 
plaint and denies: | 

That on the first day of August, 1880, or at any other time, the 
plaintiff was seized in fee or otherwise, or was possessed or was en- 
titled to the possession of those certain tracts or lots of ground de- 
scribed in the complaint, or any part or parts of the same, or that 
plaintiff had any right or interest in the same, or in or to the pos- 
session thereof, or of any part thereof; denies that while plaintiff 
was so seized or at all seized, or possessed, the defendant, on the 2nd 
day of August, 1880, or at any other time, without right or title or 
otherwise, entered in possession of said demanded premises, or of 
any part thereof, or ousted or ejected plaintiff therefrom; denies 
that defendant now unlawfully withholds the possession thereof, or 
of any part thereof, from the plaintiff, or that he did so withhold 

said possession at the commencement of this action, or at any 
4 other time; denies that said alleged withholding is or has 

been to the damage of the plaintiff in the sum of five hun- 
dred dollars, or in any other sum, or at all; denies that the value of 
the rents, issues, and profits of said premises from the 2nd day of 
August, 1850, or while the plaintiff has been excluded by the de- 
fendant, is five hundred dollars, or any sum greater than one hun- 
dred dollars. : 

Defendant, for further answer and defence, alleges that on or about 
the Ist day of November, 1874, said premises were within the limits 
of the town of Park City, but otherwise were open, unappropriated, 
and unoccupied public land of the United States, and that at said 
last-named date this defendant entered into and upon said premises 
and occupied and possessed the same; that the defendant has con- 
tinuously from said last-named date occupied, appropriated, and 
used the same, and still continues so todo; that said plaintiff neither 
on the Ist day of August, 1880, nor at any other time, was ever in 
possession or occupancy of said premises, or of any part thereof: 
nor did plaintiff, his predecessors or grantors, ever live upon, occupy, 
or cultivate any portion of said land. 

Defendant, for other and further answer, alleges, upon his informa- 

tion and belief, that the plaintiff has no right nor title to said 
D premises, nor to any part thereof, nor to the possession of any 

part thereof, and has no claim of right or title, except by and 
through a certain patent issued by the United States on or about the 
26th day of February, 1877, to one Frederick A. Nims; that said 
patent is fraudulent and void, and was procured by said Nims by 
fraud upon the United States and upon defendant and other occu- 
pants of said land embraced within said patent, and said fraud was 
committed as follows, viz: That on or about the 31st day of August, 
1876, said Nims applied at the United States land office in Salt Lake 
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City to make entry of and purchase from the United States and to 
obtain a patent from the United States for the southeast quarter of 
the southeast quarter of section sixteen (16), of township two (2) 
south, range four (4) east, of Salt Lake meridian; also the northwest 
quarter of the southeast quarter of same section; also northeast 
quarter of the southeast quarter of samne section, and the northeast 
quarter of the northeast quarter of section twenty-one of same town- 
ship and range; that the premises described within the complaint 
were embraced within the lands thus sought to be purchased and 

patented ; that said application to purchase and obtain patent 
6 by said Nims was under and by virtue of an act of Congress 

of the United States entitled “An act for the relief of Thomas 
B. Valentine,” approved April 5, 1872; that in thus seeking to pur- 
chase and obtain patent for said land said Nims falsely and fraudu- 
Jently pretended and represented to the executive officers of the 
United States, the officers of said land office, and others that said 
lands thus sought to be by him purchased and to him to be pat- 
ented was. not mineral, and was unoccupied and unappropriated 
public lands of the United States, and subject ¢o private entry and 
purchase by him by him, said Nims, under said act of Congress, by 
his paying therefor scrip that had been issued, or purported to have 
been issued, to said Valentine under said act of Congress, whereas, 
in truth and in fact, all of said land thus sought to be purchased by 
said Nims wasatthattime occupied, appropriated, and used by various 
parties for town purposes, for residences, dwellings, business houses, 
mining,and other improvements and uses; that the town of Park City 
was laid out, platted, and located upon said ground sought thus to be 
purchased ; that said land was essentially mineral in character, and 
contained valuable deposits of gold, silver, lead, and other valuable 

minerals,and such valuable minerals, had prior to said applica- 
7 tion by said Nims to purchase been discovered upon and in 

said grounds to which he wasthusseeking Govenment title; that 
all of these facts were well known tosaid Nims at the time he so falsely 
and fraudulently made said representations and sought to purchase 
said lands; that upon the first opportunity various interested par- 
ties, including this defendant, filed their protests against said patents 
being issued to said plaintiff, and filed the affidavits of reliable wit- 
nesses with the officers of the land office at Salt Lake City, showing 
and proving the mineral character of said land, and that the same 
was occupied and appropriated by other parties, including this de- 
fendant; that said affidavits, after filing thereof as aforesaid, were 
unlawfully and fraudulently, by the consent, connivance, and_pro- 
curement of said Nims, abstracted from the files and suppressed and 
concealed from the executive officers of the Government, and the 
said Nims fraudulently concealed from the executive officers of the 
Government the true character of said land, and that — same was 
mineral and was occupied and appropriated at that time by other 
and adverse claimants thereof; that the officers of said land office 
and the other executive officers of the Government were deceived 

by said fraudulent representations and concealments of said 
S Nims into allowing, and they did allow, said Nims to enter and 
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purchase said lands, and he was by the United States Govern- 
ment, by reason of said fraudulent representations and conceal- 
ments on the part of said Nims, granted a patent for said land ; that a 
all of the aforesaid facts, fraudulent representations and conceal- : 
ments, and that said patent was fraudulent and void were well 
known to the plaintiff at the time he purchased and acquired the 
title of said Nims to said land and every other title or claim to said 
land. 
Defendant further alleges, as further answer to said complaint, 
that said premises claimed and described in the complaint are upon 
section sixteen, and not subject to entry and purchase as Govern- 
ment agricultural land, nor subject to be purchased with or by said 
Valentine scrip or any other scrip. a 

Wherefore defendant prays that the said patent of said Frederick Be 
A. Nims be annulled and declared void, and that the plaintiff be 
perpetually enjoined from enforcing — same against said premises, 
and that defendant may have such other and further relief as to the 
court may seem just, and he have judgment for his costs. 

JACOB L. BOREMAN, 
} Att’y for Defendant. 
9 TERRITORY OF ‘UTAH, | ... Ar. 
County of Summit, jf ve 

John L. Street, being sworn, deposes and says: I am the defend- 
ant in the above-entitled action; I have read the foregoing answer 
and know the contents thereof, and that the same is true of my own — 
knowledge, except as to those matters therein stated on information , 
and belief, and as to those matters I believe it to be true. 

JOHN L. STREET. 

Subscribed and sworn to before me this 13th day of June, 1882. 4 
Witness my hand and official seal at office in Park City, Summit ) 
county, Utah Territory. 


q 


F.W. HOYT, [Norary sEAL.] 

Notary Publie. yy 
(Iendorsed:) Title of court and cause. Answer filed June 14, | 
1882. O. J. Averill, clerk, by H. G. McMillan, deputy clerk. ty. 

I hereby accept service of the within answer made this 15th day 
of June, 1882, by a copy thereof being on said day delivered to me :F 
and served upon me. : 


Dated 15th day of June, 1882. cn 
D. C. MCLAUGHLIN, ay 
Att’y for Plaintiff. 

10 ( Finding.) 
In the District Court for the Third Judicial District of the Terri- : 
tory of Utah, County of Salt Lake. | 

Epwarp P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. | 
This cause having, on the — day of , 1885, been regularly rs 
called for trial before the court without a jury, a jury having been L 


AALS ROOMS PRISE te ea tae ee ree 


y 


JOHN L. STREET VS. E. P. FERRY. ?) 


by the stipulation of the parties in open court especially waived, 
Arthur Brown, D. C. McLaughlin, and Jabez G. Sutherland ap- 
peared as counsel for plaintiff, and Boreman and Denny appeared 
as counsel for defendant, and the cause having beep heard upon the 
complaint in said case, the equitable defense set up by way of an- 
swer to the answer, and the answer to the original case, the court 
now makes the following findings of fact and conclusions of law, 
to wit: 


Findings of Fact. 


Ist. That in October, 1875, one Frederick A. Nims having pur- 
chased of Thomas B. Valentine scrip entitling him to enter forty 
acres of unappropriated land of the United States, applied at the 
United States land office to purchase forty acres of unsurveyed 

“land of the United States, which, when afterwards surveyed, 

1] constituted the following-described piece of land, to wit: The 

northeast quarter of the southeast quarter of section sixteen, 

in township two south, of range four east, in the district of lands 

subject to sale at Salt Lake City, Utah Territory, containing forty 
acres. 

2nd. That thereafter such proceedings were had in said land 
office by said Frederick A. Nims that on the 26th day of Febru- 
ary, A. D. 1877, the Government of the United States granted by its 
duly executed patent, under the seal of the General Land Office and 
the signature of the President of the United States, the said land 
last above described; that said land includes and comprises the 
land in controversy in this suit, to wit, lots fifteen and sixteen of 
block twenty-two, the southerly half of lot one of block twenty- 
three, and lot “B,” situated in Park City, in the county of Summit 
and Territory of Utah, and described in.the complaint herein. 

drd. That by subsequent conveyances the said plaintiff, Edward 
P. Ferry, before the commencement of this suit, to wit, on the first 
day of August, 1880, became the owner, through said Frederick A. 
Nims, of said title thus acquired by said Frederick A. Nims from 
the Government of the United States. 

4th. That on the first day of August, 1880, the said Ed- 
12 ward P. Ferry was seized in fee and possessed and entitled 
to the possession of the premises last above described. 

Sth. That said defendant, on the 2nd day of August, 1882, with- 
out right or title, entered into possession of the demanded premise 
and ousted and ejected the plaintiff therefrom, and at the date of 
the commencement of this suit and of the trial of this case unlaw- 
fully withheld the possession thereof from the plaintiff. 

6th. That the value of the rents and profits of said demanded 
premises, during the time that said defendant has unlawfully with- 
held possession thereof from the plaintiff, is the sum of five hundred 
dollars, and said plaintiff is entitled to said sum of five hundred 
dollars damages for such unlawful withholding. 

7th. The court further finds that, as to the various matters set up 
by way of equitable defense in the answer in this action, that the 
said defendant is not entitled to plead the same in his behalf, and 
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no proof was admitted or introduced tending to show the truth of 
said allegations. 


Conclusions of Law. 


Said plaintiff is entitled to recover possession of the premises in 
controversy, to wit, lots fifteen and sixteen of block twenty-two, 
the southerly half of lot one of block twenty-three, and 
13 lot “ B,” situated in Park City, in the county of Summit and 
Territory of Utah, and is entitled to recover the sum.of five 
hundred dollars for damages for the unlawful withholding of the 
same by defendant, and judgment is hereby ordered to be entered 
accordingly, together with the costs of this suit, to be taxed. 
By the court: . 
JOHN A. HUNTER, Judge. 
Dated Dec’r 29th, 1883. 


(Endorsed :) Title of cause. Findings. Filed Dec’r 29th, 1885. 
QO. J. Averill, clerk, b- H. G. McMitlan, deputy clerk. 


14 ( Judgment.) 


In the District Court for the Third Judicial District of Utah Terri- 
ritory, Salt Lake County. 


Epwarp P. Ferry, Plaintiff, vs. Jonn L. Street, Defendant. 


This cause coming on for trial at the September term, 1883, of 
said court, on the 22nd day of November, and the same having been 
tried before the court sitting without a jury, Mess. Arthur Brown 
and D. C. McLaughlin, attorneys for plaintiff, and Mess. Boreman 
and Denny, attorneys for defendant, being present and ready for 
trial, and both plaintiff and defendant having introduced each their 
testimony and evidence and made their proofs, and the case having 
been argued by counsel and submitted to the court, and the court hav- 
ing fully considered all and singular the allegations and proofs of the 
parties, and having filed its findings of fact and its conclusions of 
law in writing, orders that Judgment be entered herein in favor of 
plaintiff and against defendant accordingly. It is therefore ordered, 
adjudged, and decreed by the court that on the first day of August, 

1880, the plaintiff was, and ever since has been, and now is, 
15 the owner and entitled to the possession of those certain tracts 

or lots of land situated in Park City, Summit county, Utah 
‘Territory, and described as follows: Lots fifteen (15) and sixteen (16) 
of block twenty-two (22), the southerly half of lot one (1) of block 
(23), and lot “B,” and that the defendant entered upon the same 
unlawfully and unlawfully withholds the possession thereof from 
plaintiff; and it is further ordered, adjudged, and decreed that 
plaintiff do have and recover of said defendant the possession of 
said above-described premises, with damages in the sum of five hun- 
dred ,°°; dollars, with interest thereon from the date hereof until 
paid, together with plaintiff’s costs in this behalf expended and 
taxed at the sum of $—. 
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Judgment entered November 24th, 1888. 
A true copy of judgment entered. 


Attest: H. G. McMILLAN, 
Deputy Clerk. 


16 (Notice of Motion for New Trial.) 


In the District Court of the Third Judicial District, Territory of 
Utah, County of Salt Lake. 


Epwarp P. Ferry, PI’ff, vs. Jonx L. StrReEEt, Def’t. 


— To the plaintiff, Edward P. Ferry, and to D.C. McLaughlin, Arthur 


Brown, an- J. G. Sutherland, attorneys for said plaintiff. 


GENTLEMEN: You will please take notice that on the first day of 
February, 1884, at the opening of court on that day, or as soon 
thereafter as counsel can be heard, at the Federal court-room, Salt 
Lake City, Utah, the defendant will move the court to vacate and 
set aside the decision and judgment of the court hereinbefore en- 
tered against defendant and in favor of plaintiff, on the 24th day of 
November, 1883, and to award to the defendant herein a new trial 
on the following grounds: 

Ist. Insufficiency of the evidence to justify the judgment and de- 
cision of the court. 

) 2nd. That said decision and the judgment thereon are against 
aw. 

ord. Errors in law occurring at the trial and excepted to by the 
defendant. 

BOREMAN & DENNY, 
Atty’s for Defendant. 


(Endorsed:) Title of court and cause. Notice of intention to 
move for a new trial. Due service of the within motion ad- 
17 mitted this 14th day of January, 1884. Arthur Brown, at- 
torney for plaintiff. Filed January 14th, 1884. O. J. Aver- 

ill, clerk, by H. G. McMillan, deputy clerk. 


Motion for New Trial. 
In the Third Judicial District Court, Territory of Utah. 
EpWARD P. FErRry vs. Joun L. STREFT. 


To E. P. Ferry, pl’ff, and D.C. McLaughlin, Arthur Brown, and J.G. 
Sutherland, attorneys for plaintiff: 


Now comes said defendant and moves the court to vacate the de- 
cision and judgment heretofore rendered in the above suit on No- 
vember 24th, 1883, and to grant a new trial herein on the following 
grounds: 

First. Insufficiency of the evidence to justify the judgment and 
decision of the court. 

Second. That said decision and the judgment thereon are against 
law. 
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Third. Errors in law occurring at the trial, and excepted to by 
the said defendant at the time, and particularly specified in the 
statement herein on motion for a new trial by defendant, and here- 

with filed. 
18 BOREMAN & DENNY, 
Att’ys for Defendant. 


(Endorsed :) Title of court and cause. Motion for new trial. 
Filed January 14th, 1884. O. J. Averill, clerk, by H.G. McMillan, 
deputy clerk. 


19 Statement on Motion for New Trial. 


In the District Court of the Third Judicial District, Territory of 
' Utah, County of Salt Lake. 


Epwarkp P. Ferry, PI’ff, vs. Jounn L. Street, Def’t. 


This is an action of ejectment for certain lots or tracts of land 
situated in Park City, in the county of Summit, Territory of 

20) Utah, as alleged in the complaint, and described as follows: 
Lots fifteen (15) and sixteen (16) of block twenty-two, the 
southerly half of lot one (1) of block twenty-three (23), and lot “ B.” 

The cause being regularly called was tried before the court with- 
out a jury (a jury being waived) on the 22d, 23d, and 24th days of 
November, 1883. 

The following evidence was introduced, and the following state- 
ment on motion for new trial embraces all of the material evidence 
produced upon the trial. 

Plaintiff offered in evidence what purported to be a United States 
patent for the northeast quarter of the southeast quarter of section 
sixteen (16), township two (2) south, of range four (4) east, Utah 
Territory. A copy of said patent is as follows, to be engrossed, and is 


annexed hereto as Exhibit “A,” and made part of this statement, 


to the introduction of which patent the defendant objects on the 
following grounds: : 

Ist. It does not appear that the land mentioned in the said patent 
includes the land in question and described in the complaint. To 
said objections plaintiff stated he would prove it to be the same land. 

2d. That said patent is void upon its face, and conveys no title 
whatever to plaintiff, it being upon section sixteen (16), township 
two (2) south, range four (4) east, which is and was at the time of 
issuing the patent by Congress reserved and appropriated for school 
purposes, and was not subject to location by Valentine scrip, and 
was therefore irrelevant, incompetent, and immaterial; which ob- 
Jection was by the court overruled and said patent admitted in evi- 
dence; to which ruling the defendant excepted. | 

Plaintiff then offered in evidence a deed from T. W. Ferry and 
Frederick A. Nims to plaintiff, which was by defendant objected to 
on the ground that it purports to convey section sixteen (16), which 
is school land and reserved from sale, and no authority is shown or 
title to be in the said pretended grantors or either of them; as to 
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T. W. Ferry it is irrelevant, incompetent, and immaterial, as it does 
not appear that he has any title thereto or interest therein; objec- 
tion overruled and deed admitted; to which ruling the defendant 
duly excepted. 


21 Brooks, being called as a witness for plaintiff, testified on 
the part of plaintiff, as follows: 


Iam a civil engineer and deputy United States mineral surveyor. 
I have made surveys around Park City; lots fifteen and sixteen in 
complaint described are in the northeast quarter of the southeast 
quarter of section sixteen, township two south, range four east, Salt 
Lake City meridian, Territory of Utah. I made a private survey 
October 12, 1875, for Mr. Nims. 


Question objected to by defendants as irrelevant, incom petent, and 
immaterial, and hearsay. 


Plaintiff offers to show that the survey was made before the United 
States survey. Objected to as irrelevant, incompetent, and imma- 
terial. Objection overruled; to which defendant duly excepted. 


Plaintiff asks the following question: Do you know the date of 
that United States survey ? 


Objected to by defendant as irrelevant, incompetent, and imma- 
terial; not the best evidence; the record is the best evidence. Ob- 
jection overruled ; to which the defendant duly excepted. 


Answer. August the 25th, 1876. I was at that time a deputy 
United States surveyor ; made the official survey for said section and 
know the date thereof. : 


Cross-examination : 


Q. How many surveys of the premises in question did you ever 
make? 

A. Three or four. They were all made for Mr. Nims; they all 
corresponded, but were for different purposes. I surveyed them in 
1875, for marking off certain lots of ground in 40-acre blocks. The 
second survey was made because the first was not official and the 
second was. The third survey was for laying out roadsand lots— 
city lots. 

Q. Was all of the quarter-section laid out? 

A. Eighty (80) acres were laid out in lots. 

Q. Were these eighty (80) acres all in section sixteen ? 

A. Yes; and all surveyed and laid out in city lots. There were 
about three hundred or four hundred people living on these lots 

or premises at the time. The third survey was in 1877, or 
22 1878. The northern line of section sixteen was officially run 

in 1875. When I made the first survey the northeast and 
northwest corners of section sixteen were established ; also the north- 
ern line of section sixteen. Section nine had been surveyed and the 
corners established by the Government. I knew from the survey 
where section sixteen was, when the corners of section nine were 
2—1079 
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established. I was obliged to start from the southeast and south- 
west corners of section nine (9) to make my survey of section six- 
teen. The north line of section sixteen had been run and the cor- 
ners established, and from that it could be easily ascertained where 
section sixteen was. 


J. G. SUTHERLAND was called and testified on behalf of the plain- 
tiff, as follows: | 


That he first ordered the survey made for the purpose of locating 
the land for defendant. That from the survey of section nine 
he knew that the land in question, upon which he wished to make 
the location, was on section sixteen, and he ordered the survey to be 
made. I gave this direction for survey in October, 1875, and at the 
same time filed Valentine scrip with the register of land office at 
Salt Lake City, Utah, and left it with him as payment for this land, 


E. P. Ferry, plaintiff, being called as a witness, testified : 


I first came to Park City in 1874; knew of defendants being on 
these premises in 1878. The rental value is twenty dollars per 
month. : 


Evidence on the part of the Defendant. 


JoHn IL. STREET, the defendant, testified as follows: 


I reside in Park City, Utah district. I was upon the land in 
controversy in November, 1874—built a house thereon and have re- 
sided on the same ever since; it 1s within Park City. 


The following question was put to the witness by defendant's 
counsel : 


Q. What was the population of Park City in 1874, at that time? 


: Objected to by plaintiff as irrelevant, incompetent, and 
23 immaterial. Objection sustained ; to which ruling defendant 
duly excepted. 


Defendant then offered to prove that the lands described in the 
complaint and in dispute were settled upon and occupied as a town- 
site in 1874, and ever since have been so occupied, and for the pur- 
poses of trade and commerce, being on the northeast quarter (4) of 
the southeast quarter (}) of section sixteen (16), and that Park City 
had a population in 1874 and 1876 of about four hundred or five 
hundred people. 


To the proving of which facts the plaintiff objected on the ground 
that the same were irrelevant, incompetent, and immaterial. Ob- 
jection sustained ; to which ruling defendant duly excepted. 


The following question was put to the witness by defendant’s 
counsel : 


(J. State whether or not the lands embraced within the patent and 
on the northeast quarter (}) of the southeast — (}) of section sixteen, 
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Objected to by plaintiff’s counsel on the ground that the question 
was incompetent, irrelevant, and immaterial, which objection was 
sustained; to which ruling of the court defendant then and there 
excepted. 

The following question was put to the witness by defendant’s 
counsel : 

Q. State whether or not you are interested in any mining claims 
or locations embraced in the premises in controversy and described 
in the complaint. | 


Which question was objected to by plaintiff on the ground that 
the question was incompetent, irrelevant, and immaterial, and which 
objection was sustained by the court; to which ruling of the court 
defendant then and there excepted. 


Defendant then offered to prove that the lands on the northeast 
quarter (4) of the southeast quarter (}) of section sixteen, township 
two south, range four east, Salt Lake meridian, Utah, a part of which 
lands are in controversy, are mineral lands, and valuable for min- 
eral purposes; that a number of mining claims have been located 
on said lands, to wit, Creole, Dugway, Midias, and others, ana were 
known to be mineral lands when application for patent was made, 
and known. 

24 To the proving of said facts the plaintitf objected on the 

ground that the same was irrelevant, incompetent, and im- 
material, which objection was sustained, and to which ruling of the 
court defendant then and there excepted. ; 


Defendant’s counsel then asked the following question : 

What is the value of improvements which you have placed upon 
the premises in dispute? | 

To which plaintiff objected on the ground that no claim was set 
up in the answer by which the court could allow the value of the 
improvements to be set up against any damages which plaintiff 
may have sustained; to which ruling of the court defendant then 
and there duly excepted. 

Defendant then asked the court to amend his answer, showing 
that defendant had been in possession of said premises since 1874; 
had resided thereon, and made valuable improvements thereon: 
that his claim was under claim of right and title, and made in 
good faith, believing he had the right and title thereto. 

That defendant offered to prove the above facts and the value of 
the improvements, which were objected to by plaintiff on the ground 
that said facts did not constitute a holding under color of title, and 
were incompetent, irrelevant, and immaterial ; which objection was 
sustained; to which ruling of the court the defendant then and there 
objected and excepted. 

The case being then submitted to the court, the court rendered 
judgment in favor of plaintiff for the possession of said premises 
and for five hundred dollars damages. 
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Specification of Errors. 


Now, upon the foregoing statement and the matters therein con- 
tained, defendant assigns as error herein made to appear by the 
foregoing statement the following : 


First. 


That the evidence was insufficient to justify the decision of the 
court in this: 

First. That there was no evidence that plaintiff ever ac- 
25 quired or was in the possession of the demanded premises or 
ever appropriated any part thereof to his use. 

Second. There was no evidence that plaintiff was ever seized in 
fee or otherwise, or possessed or entitled to the possession, of the 
premises described in the complaint, or any part thereof. 

Third. That there was no evidence that plaintiff had any title, 
right, or claim to the said premises. 

Fourth. It appears from the evidence that the lands sued for were 
not public unappropriated public lands, but were occupied and re- 
served from sale by the laws of Congress at the time of location and 
of patent, being section sixteen of school lands, township two south, 
of range four east, Utah ‘Territory, which were by law reserved ; 
that defendant had been in possession of the same since November, 
1874, and improved the same, and was so in possession when said 
scrip was located. 

Second. 


The defendant specifies and urges the following errors in law, 
occurring at the trial and excepted to by defendant : 

First. The court erred in its ruling to allow the plaintiff to intro- 
duce the patent to the lands claimed, being in the northeast quarter 
of the southeast quarter of section sixteen, township two south, range 
four east; lands subject to sale at Salt Lake City, Utah, and being 
in the United States of America, to Frederick A. Nims, — the lands 
above described, on the grounds set forth in statement. 

Second. The court erred in its ruling in allowing the deed from 
T. W. Ferry and Frederick A. Nims to plaintiff, on the ground that 
no authority was shown to be in said grantors to convey any title to 
said property ; 1t was, therefore, incompetent and immaterial ; that 
as to T. W. Ferry, no title or interest was shown to be 1n him. 

Third. The court erred in allowing evidence to be introduced 
that the prior survey was made before the United States survey. 

Fourth. The court erred in allowing the plaintiff to answer the 

question, Do you know the date of that United States sur- 
26 vey, and what was it? It should be proven by record, and 
not by parol. 

Fifth. The court erred in overruling the question, What was the 
population of Park City at that time—in 1874? 

Sixth. The court erred in refusing to allow defendant to prove that 
the lands described in the complaint were settled upon and occupied 
as a town site and for the purposes of trade in 1874 and 1876, con- 
taining a population of about five hundred. 
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Seventh. The court erred in refusing to allow the witness to 
answer the question whether or not the lands in controversy and 
embraced within the patent, and on the northeast quarter of the 
southeast quarter of section sixteen, being the lands in controversy, 
were mineral lands, ete., and known to be so at the time. : 

Eighth. The court erred in refusing to allow the defendant to ask 
the question whether or not the defendant was interested in any 
mining claims or locations embraced in the premises in contro- 
versy. 

Ninth. The court erred in refusing to allow the defendant to 
prove the value of the improvements he had placed upon the land. 

BOREMAN & DENNY, 
Attorneys for Defendant. 


¢XHIBIT “A,” referred to in the foregoing statement. 


THE UNITED STATES OF AMERICA: 


To all [to] whom these presents shall come, Greeting: 

Whereas, in pursuance of the act of Congress, April 5th, 1882, 
entitled “An act for the relief of Thomas Bb. Valentine,” there has 
been deposited in the General Land Office spectal certificate of loca- 
tion E. 148 for forty acres, in favor of Thomas B. Valentine, with 
evidence that the same has been duly located upon the northeast 

quarter of the southeast quarter of section sixteen, township 
27 two south, of range four east, in the district of lands subject to 

sale at Salt Lake City, Utah Territory, containing forty acres, 
according to the official plat of the survey of said land returned to 
the General Land Office by the survevor general, the said official 
certificate of location having been assigned by the said Thomas B. 
Valentine to Frederick A. Nims, in whose favor said tract has been 
located : 

Now, know ye that there is therefore granted by the United 
States unto the said Frederick ‘A. Nims,as assignee as aforesaid, and 
to his heirs, the tract of land above described ; to have and to hold 
the said tract of land, with the appurtenances thereof, unto the said 
Frederick A. Nims, as assignee as aforesaid, and to his heirs and as- 
signs forever, subject to any agricultural, manufacturing, or other 
purposes, and rights to ditches and reservoirs, used in connection with 
such water rights as may be recognized and acknowledged by the 
local customs, laws, and decisions of courts, and also subject to the 
right of the proprietor of a vein or lode to extract and remove his 
ore therefrom, should the same be found to penetrate or intersect 
the premises hereby granted, as provided by law. | 

In testimony whereof I, Ulysses S. Grant, President of the United 
States of America, have caused these letters to be — patent and the 
seal of the General Land Office to be hereto affixed. 

Given under my hand, at the city of Washington, the twenty- 
sixth day of February, in the year of our Lord one thousand eight 
hundred and seventy-seven, and of the Independence of the United 
States the one hundred and first. 
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By the President. 
[Seal of General Land Office. ] 


By D. D. CONE, Secretary. 


U. S. GRANT. 


S. W. CLARK, 
Recorder of the General Land Office. 


Recorded, volume 1, page 20. 


28 The within and foregoing is the statement on motion for 

new trial and an appeal as amended by plaintiff and settled 
by the parties hereto, and is now agreed upon as the statement to be 
used on the motion for new trial and an appeal from any order thereon 
and as the statement on appeal from the judgment herein, the 
same having been duly filed within the time allowed by the parties 


for filing same. 
ARTEUR BROWN, 
Att’y for Pl. 
BOREMAN & DENNY, 
Att’ys for Def't. 
(Endorsed :) Title of court and cause. Statement on motion for a 


new trial and an appeal from judgment. Filed Jan’y 14th, 1884. O. J. | 
Averill, clerk, by H. G. McMillan, deputy clerk. | 


In the Third Judicial District Court of the Territory of Utah, County 
of Salt Lake. 


Epwarp P. Ferry vs. Jonn L. STREET. 


Service of the statement on motion fora new trial herein admitted 
this 14th day of January, 1884. The foregoing statement is filed ; 
within the several extensions of time allowed by the court 
29 and agreement of counsel for filing the same, and it is agreed 
that the statement on motion for a new trial as corrected and 
allowed by the court, or on agreement of counsel, shall be the state- 
ment on appeal from any order of the court thereon or any judg- 
ment herein. The said statement is accepted on this day after the 
filing of the sameand after filing and service of notice of motion fora 
new trial. Service of the original as the statement on appeal from 
the judgment accepted in lieu of copy. 
Dated this 14th day of January, 1884. 
ARTHUR BROWN, | 
Att’y for PU ff. 
BOREMAN & DENNY, 
Atty’s for Def't. 


(Endorsed :) Title of court & cause. Stipulation. Filed Jan’y 
14th, 1884. O. J. Averill, clerk, by H. G. MeMillan, deputy clerk. 


—-— 
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30) (Order Overruling Motion for New Trial.) 
TuesDAy, April 22nd, A. D. 1884. 


Court sat pursuant to adjournment, and was opened for business 
in due form. 

Present: Hon. John A. Hunter, judge; U.S. dist. attorney, and 
the officers of the court. | 


Epwarp P. Perry vs. Joun L. Srreer. 


The motion of defendant for a new trial having been submitted 
to the court, and the court having now fully considered the grounds 
of said motion and being of the opinion that the Judgment is sus- 
tained by the Jaw and the evidence and ought to stand, it is ordered 
and adjudged that said motion for a new trial be, and the same is 
hereby, overruled ; to which ruling and order defendant, by his attor- 
ney, duly excepted. 


31 (Notice of Appeal.) 


In the District Court of the Third Judicial District of the Territory 
of Utah, County of Salt Lake. 
KE. P. Ferry, Pl’ff, vs. Jonn L. Street, Def't. 

You will please take notice that the defendant in the above-en- 
titled action hereby appeals to the supreme court of the Territory of 
Utah from the judgment therein made and entered in the said dis- 
trict court of the 3rd judicial district of the Territory of Utah on 
the 24th day of November, 1883, in favor of the said plaintiff in 
said action and against the defendant and from the whole thereof. 
This appeal is taken on both questions of law and fact. 


Dated May 9, 1884. 
BOREMAN & DENNY, 
Att’ys for Def’t. 


To the clerk of said district court of the 3rd judicial district of Utah 
Territory and to Arthur Brown & D.C. McLaughlin, att’ys for pl’ff. 


(Endorsed:) Title of court and cause. Notice of appeal. Filed 
May 9th, 1884. O. J. Averill, clerk, by H. G. McMillan, deputy 
clerk. 


o2 Service accepted and acknowledged May 9, 1884. 
ARTHUR BROWN, 
Att’y for PUff. 
(Notice of Appeal.) : 
In the District Court of the Third Judicial District of the Territory 
of Utah, County of Salt Lake. 


E. P. Ferry, Pl’ff, vs. Joun L. Street, Deft. 


You will please take notice that the defendant in the above-entitled 
action hereby appeals to the supreme court of the Territory of Utah 
from the order therein made and entered in the said district court of 
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the 8rd judicial district of the Territory of Utah, on the 22nd day of 
April, 1884, in favor of the plaintiff in said action and against the 
defendant, said order being the order overruling the motion of the de- 
fendant for a new trial and from the whole of said order. This ap- 
peal is taken on both questions of law and of fact. 


Dated May 9th, 1884. 
BOREMAN & DENNY, 
Att’ys for Def’t. 


To the clerk of the said district court of the 3rd judicial district of 
Utah Territory, and to D. C. McLaughlin & Arthur Brown, att’ys 
for plaintiff. 


an 


30 (Endorsed:) Title of court and cause. Notice of appeal. 
Filed May 9th,1884. O.J. Averill, clerk, by H.G. McMillan, 
deputy clerk. 


Service accepted and acknowledged May 9th, 1884. 
ARTHUR BROWN, 
Att’y for PUT. 


® 


34 Order Fixing Amount of Bond. 
In the 3rd Judicial District Court. 
E. P. Ferry vs. Joun L. STREET. 


It is hereby ordered that the bond on stay of execution in the above 
case be fixed at five hundred dollars on stay for writ of possession in 
addition to the bond for damages. 

Dated May 7th, 1884. 

JOHN A. HUNTER, Judge. 


(Endorsed:) Filed May 7th, 1884. O. J. Averill, clerk, by H. G. 
McMillan, deputy clerk. : 


35 Undertaking on Appeal. 


In the District Court of the Third Judicial District of the Territory 
of Utah, in and for the County of Salt Lake. 


E. P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


Whereas the defendant in the above-entitled action has appealed 
to the supreme court of the Territory of Utah from a judgment made 
and entered against him in said action on the 24th day of Novem- 
ber, 1883, for five hundred dollars damages and — dollars, costs of 
suit, and also from the order overruling the new trial of defendant : 

Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned, Frederick W. Hoyt and Arnold Wall, of 
the county of Summit, do hereby, jointly and severally, undertake 
and promise, on the part of the appellant, that the said appellant 
will pay all damages and costs which may %e awarded against him 
on the appeal or on a dismissal thereof, to which amount we ac- 
knowledge ourselves, Jointly and severally, bo-nd. 
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And whereas the appellant is desirous of staying the execution of the 
said judgment so appealed from, we do further, in considera- 
36 tion thereof and of the premises, jointly and severally, under- 
take and promise and do acknowledge ourselves further, 
jointly and severally, bound in the further sum of one thousand 
dollars, being double the amount named in the said judgment, that 
if the said judgment appealed from, or any part thereof, be affirmed, 
or the appeal be dismissed, the appellant will pay the sum of one 
thousand dollars, the amount directed to be paid by the judgment 
or order, or the part of such amount as to which the same shall be 
affirmed, if affirmed only in part, and all damages and costs which 
may be awarded against the appellant upon the appeal. 
Dated this twelfth day of May, 1884. 
- FBED’K W. HOYT. 7 
| ARNOLD WALL. SEAL. | 
TERRITORY OF UTAH, | 


County of Summit, | 


Fred.'W. Hoyt and Arnold Wall—l1st, occupation, miner; 2nd, 
livery stable—the persons named in and who subscribed the fore- 
going undertaking as the sureties thereto, being severally duly sworn, 
each for himself says that he is worth the amounts specified in said 

undertaking as the penalty thereof over and above all his 
37 = just debts and liabilities, exclusive of property exempt from 
execution, and that he isa resident and freeholder within the 


Territory of Utah. 
FRED’K W. HOYT. 
ARNOLD WALL. 


Subscribed and sworn to before me this twelfth day of May, A. 
D. 1884. 
[SEAL OF NOTARY. ] ROBERT A. WADDILL, 
Notary Public. 


(Endorsed :) Title of court and cause. Undertaking on appeal. 
Filed May 13th, 1884. O. J. Averill, clerk, by H. G. McMillan, 


deputy clerk. Boreman & Denny, attorncys for appellant. 


Undertaking on Appeal Concerning Real Property. 


In the District Court of the Third Judicial District of the Territory 
of Utah, in and for the County of Salt Lake. 


E. P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


Whereas the defendant the in this the above-entitled action has 

appealed to the supreme court of the Territory of Utah from 

38 a judgment made and entered against him in the said action 

in the said district court in favor of the plaintiff in the said 

action on the 24th day of November, A. D. 1883, for the recovery 

of the possession of certain lands and premises therein described, 

and five hundred dollars damages for the detention thereof and — 
dollars, costs of suit: 

Now, therefore, in consideration of the premises and of such ap- 

3d—1079 
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peal, we, the undersigned, of the Park City, county of Summit, and 
Territory of Utah—by occupation, lst, miner ; 2nd, boarding-house 
and shoemaker—do hereby jointly and severally undertake and 
promise, on the part of the appellant, that the said appellant will pay 
all damages and costs which may be awarded against him on the 
appeal or on a dismissal thereof, to which amount we acknowledge 
ourselves jointly and severally bound ; 

And whereas the appellant is desirous of staying the execution of 
the said judgment so appealed from, in so far as relates tu the de- 
livery of possession of the said land and premises, we do further, in 
consideration thereof and of the premises, jointly and severally un- 
dertake and promise, and do acknowledge ourselves further jointly 

and severally bound, in the further sum of five hundred dol- 
og lars (being the amount for that purpose fixed by the judge of 
this court), that during the possession of such property by 
the appellant that he will not commit, or suffer to be committed, 
any waste thereon, and that if the said judgment appealed from be 
affirmed, or the appeal dismissed, he will pay the value of the use 
and occupation of the property from the time of the appeal until the 
delivery of possession thereof, not exceeding the said sum of five 
hundred dollars so as aforesaid fixed by the judge of this court, by 
which the said judgment was rendered. 
Dated this 12th day of May, A. D. 1884. 
JOHN C. HOYT. 
WILLIAM MARIHIGH. [seEat. 
JAMES McCARROLL. SEAL. 


TERRITORY OF UTAH, | ,, | 
County of Summit, jo ° 


John C. Hoyt, William Marihigh, and James McCarroll, the per- _ 
sons named in and who subscribed the foregoing undertaking as 
the sureties thereto, being severally duly sworn, each for himself 
says that he is worth the amounts specified in said undertaking as 
the penalty thereof over and above all his just debts and liabilities, 
exclusive of property exempt from execution, and that he is a resi- 
dent and free householder within the Territory of Utah. 

JOHN C. HOYT. 
WILLIAM MARIHIGH. 
JAMES McCARROLL. 


40 Subscribed and sworn to before me this 12th day of May, 
A. D. 1884. 
[NOTARIAL SEAT. ] ROBERT A. WADDILL, 


Notary Public. 


(Endorsed :) Title of court and cause. Undertaking on appeal 
concerning real property. Filed May 13th, 1884. O. J. Averill, 
clerk, by H. G. MeMillan, deputy clerk. Boreman & Denny, att’ys 
for defendant. 
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, Undertaking on Appeal. 


In the District Court of the Third Judicial District of Utah 
Territory, County of Salt Lake. 


E. P. Ferry, Plaintiff, vs. Joun L. Street, Def’t. 


Whereas John L. Street, the defendant in the above-entitled ac- 

| tion, has appealed to the supreme court of the Territory of Utah 

i from an order made and entered against him in said action in the 

said district court in favor of the pl’ff in said action on the 

41 22nd day of April, A. D. 1884, overruling the motion of de- 
fendant for a new trial therein : 

Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned, C. E. Street & A. E. Street, of the county 
of Summit, Utah Territory, by occupation a miner, and the under- 
signed, - , of the county of Summit, Utah Territory, by oc- 
cupation a ——, do hereby jointly and severally undertake and 
promise on the part of the appellant that the said appellant will 
pay all damages and costs which may be awarded against him on 
the appeal, to payment of which we jointly and severally acknowl- 
edge ourselves bound. : 

Dated this 12th day of May, A. D. 1884. 

| CHARLES E. STREET. [seat. 
A. E. STREET. [SEAL. 


i og TERRITORY OF UTAH, | ieee 
2 County of Salt Lake, § we 

Charles E. Street and A. E. Street, the persons named in and who 
subscribed the foregoing undertaking as the sureties thereto, being 
| severally duly sworn, each for himself says that he is worth the 
: amount specified in said undertaking over and above all just debts 
and liabilities, exclusive of property exempt from taxation, and that 
he is a resident [free holder within the Territory of Utah. 

7 CHARLES E. STREET. 

A. E. STREET. 


42 Subscribed and sworn to before me this 12th day of May, 
1884. 
[NOTARIAL SEAL. ] ROBERT A. WADDILL, 


Notary Public. 


is Endorsed :) Title of court and cause. Undertaking on appeal. 
Filed May 13th, 1884. O. J. Averill, clerk, by H. G. MeMillan, 
deputy clerk. | 


Title [of | Case. 


Order extending time to file transcript in Supreme Court ten days 
| from June 7th. 
(Signed) JOHN A. HUNTER, 
Chief Justice. 


Endorsed: Filed June 7th, 1884. 
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43 Stipulation. 


TERRITORY OF UTAH, \ =< 
County of Salt Lake, 


In the District Court of the 38rd Judicial District of the Territory of 
Utah, County of Salt Lake. 


Epwarp P. Ferry, Plaintiff, vs. Joun L. StREEt, Defendant. 


It is hereby stipulated that the foregoing (42) pages, beginning 
with the copy of the complaint, contain a full, true, and correct 
transcript of the judgment-roll, record, and papers to be used on 
appeal herein from the judgment, and on appeal from the order 
overruling motion of defendant for new trial, and that the com- 
plaint, answer, findings, judgment, notice of motion for new trial, 
motion for new trial, order overruliug motion for new trial, state- 
ment on motion for new trial and appeal, patent, notices of appeals, 
order fixing amount of bond, and undertakings on appeals are cor- 
rectly set forth in the foregoing transcript, and can be used on 
appeal from the judgment and on appeal from the order overruling 
motion for new trial. : 


Dated June —, 1884. 
BOREMAN & DENNY, 
Att’'ys for Appellant. 
ARTHUR BROWN, 
Att’y for Respondent. 


44 [Endorsed :] Edward P. Ferry, pl’ff & resp’t, vs. John L. 

Street, def’t & appellant. Transcript. Filed June 14th, 
1884. KE. T. Sprague, clerk. Boreman & Denny, att’ys for appel- 
lant. 


45 Turspay, January 13th, A. D. 1885. 
* * 


* * * * * 
Epwarp P. Ferry, Respondent, vs. Joun L. Street, Appellant. 


From 3d district. 


This cause coming on regularly for hearing was argued by Mr. 
Denny for appellant, by Messrs. J. G. Sutherland and Arthur Brown 
for respondent, submitted, and taken under advisement. 


WEDNESDAY, January 14th, A. D. 1885. 

A session of the supreme court of Utah Territory was held this 
day, beginning at 10 o’clock a. m., pursuant to adjournment. 

Present and presiding: The Hon. Chas. S. Zane, chief justice. 

Present also: the Hon. Philip H. Emerson, associate justice, and 
the Hon. Stephen P. Twiss, associate justice ; the clerk, marshal, and 
members of the bar. 

Court was duly opened. 


* * * * * ok * 
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Epwakb P. Ferry, Respondent, vs. Joun L. STREET, Appellant. 
From 38d district. 


This cause having been heretofore argued and submitted, and the 
court being sufficiently advised thereon, it 1s now here considered, 
ordered, and adjudged that the judgment of the district court 

therein be, and the same is hereby, affirmed, and that re- 
46 spondent have and recover of and from appellant thirteen 
dollars costs. 


Turspay, January 20th, A. D. 1885. 
* * * * * * + 


Epwarp P. Ferry, Respondent, vs. Joun L. Street, Appellant. 
— From 3d district. 


On motion of counsel of appellant, ordered that time for filing pe- 
tition for rehearing of this cause be and is extended until ten days 
shall have elapsed after the filing of the opinion herein, and remit- 
titur is meantime stayed. 


47 In the Supreme Court of Utah Territory. 
Epwarbp P. Ferry, Respondent, vs. Joun L. Street, Appellant. 


The form of this action is one for the possession of real estate situ- 
ated in the town of Park City. The plaintiff claims title under the 
patent of the United States and by mesne conveyances to the plain- 
tiff from the patentee. No question is made as to the existence of 
the patent or the title deraigned therefrom in plaintiff, but in this 
action at law for the recovery of possession the defendant seeks to 
assail that patent on the following grounds: | 

First. The premises, in truth, did describe a part of section 16, and 
that therefore they were not open to settlement, and the plaintiff and 
his grantor had no right to patent the same, for the reason that it 

was a school section, and the authorities were forbidden to 
48 patent the same to settlers. : 
Second. That the said Jands were mineral lands, and there- 
fore not open to claims of settlers. 

Third. That the lands were occupied by people squatted thereon 
and claiming — to be a city, to wit, Park City. 

We will determine these three objections in their order. The 
plaintiff procures his title under the scrip known as Valentine scrip, 
the authority for the issuing of which is to be found under the Gen- 
eral Laws of the United States of 1881, page —, which authorises 
the holders of such scrip to enter unappropriated lands of the United 
States, and the first question involves the inquiry as to what is the 
meaning of appropriate or unappropriate. [It is complained by the 
appellant that lands which may possibly fall in section 16 or 36, 
although not then surveyed, are appropriated. 

On the other hand it is contended that the only appropriation of 
the lands which fall within section- 36 and 16 is when they are 

surveyed and found to be such sections by official survey : 
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49 and until such survey the lands are open for any appropri- 

ator, and a person seeking to pre-empt or to homestead on 
such lands has always to be recognized as one entitled to enter 
thereon, and his right has to be protected, although afterward the 
number of the section turned out to be 16 or 86. The Valentine 
scrip was not more limited ; the holder of it had the right to enter 
upon any lands which had not been actually designated and set 
aside for the use of schools or for the use of actual appropriators. 
These pre-emptors or people were not holding under homestead 
claim. These lands had never been pre-empted or made subject to 
homestead claims, nor had they been surveyed at the time when 
this patent was applied for. If under any assumed state of circum- 
stances a patent can be valid then it cannot be attacked in any col- 
lateral proceeding or in any manner, except by direct action, to set 
aside the deed indicated, either by the United States or the persons 
who have succeeded to its right. It is apparent that this patent 

not only could have been, but, under the existing circum- 
30 stances was, valid. It was not in the power of the defendant 

or appellant to attack that patent in a court of law on the 
ground that it included school lands. : 

The law upon the subject is fully stated in the case of Steel vs. . 
Smelting Co., 106 United States, page 454: “So with a patent for 
land of the United States, which is the result of the judgement upon 
the right of the patentee by that department of the Government to 
which the alienation of the public lands is confided. The remedy 
of the aggrieved party must be sought by him in a court of equity 
if he possesses such an equitable right to the premises as would 
give him the title if the patent were out of the way. If he occupy 
with respect to the land no such position as this, he can only apply 
to the officers of the Government to take measures in its name to 
vacate the patent or limit its operation. It cannot be vacated or 
limited in proceedings where it comes collaterally in question. It 

cannot be vacated or limited by the officers themselves. Their 
ol power over the land is ended when the patent is issued and 
placed on the records of the Department.” 

The other cases cited on both sides are in conformity with this 
ruling. | 
_ The determination of this first question decides the other also. If ° 
these premises were mineral lands, as claimed by the appellant, and 
the appellant had any right therein, it was his duty to have ap- 
plied for a patent and assert- his right before the Department. An 
adjudication of the Department of the Land Office upon the sub- 
ject is conclusive and final. It would be a strange doctrine if, after 
the United States Government has patented lands away and mineral 
should be discovered in the lands within his patent dr deed, that 
some outside discoverer could say the patent was void. Such was 
not the intention of the law. If it had been true that any mineral 
entries had been made at the Land Office at the time this patent was 
applied for, then such owners, and the defendant among them, if he 
were one, must have had notice of the proceedure, and the law 
assumes and presumes he did have notice. If, after inquiry, 
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52 the Land Office determined the plaintiff had, or his grantors 
had, a right to a patent, that decision was binding upon the 
court. The same result must follow if no inquiry was entered into. 
The Land Office had jurisdiction in the matter ; its determination 
was final. Precisely the same views control the third point. The 
defendant offers to prove that there were, at the time of the appli- 
cation of this Valentine script to the premises in question, a few 
hundred squatters within the land conveyed. Those squatters had 
taken no measures or steps to procure title under the town-site law, 
filed no papers in any tribunal entitling them to act assuch. If it 
was desired and within the law to plat a town-site entry they had 
ample opportunity. Until they did so they were mere trespassers and 
the lands were unappropriated, and it was open for the Government 
to eject them. 
Yosemite Case, 15 Wallace, 77. 
Until such act, on the part of squatters, any person having the 
authority of the United States Government could deed the same. 
The grantor of the plaintiff holding the Valentine script had 
53 the authority of the United States Government. These lands 
atthe time had been unappropriated in every sense of the term. 
They had not been even surveyed, and until they were surveyed no 
appropriation whatsoever had been made of them. The court con- 
curs in the findings and the opinion of the court below. 
P. H. EMERSON, 
Asso. Justice. 
The other judges concur. 
Eudorsed: In the supreme court. Edward P. Ferry vs. John L. 
Street. Opinion. Filed Aug. 4th, 1885. FE. T. Sprague, clerk. 


Recorded on pages 221. 


54 Regular January term. 
Monpbay, January 11th, A. D. 1886. 
* * * * 


* *K * 
Epwarp P. Ferry, Respondent, 
v8. 
JoHN L. Street, Appellant. 
From 3d dist. 


A petition for the rehearing of this cause was submitted and by 
the court taken under advisement. 


TuHuRSDAY, January 14th, A. D. 1886. 
* * * + 


* * * 
Epwarp P. Ferry, Respondent, 


Joun L, Srreet, Appellant. 


From 3d dist. 


A petition for the rehearing of this cause having been heretofore 
submitted and the court having duly considered the same, it is now. 
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allowed. 
Territory of Utah, Supreme Court. 
EpwarpD P. Ferry, Respondent, 
v8. | 
JoHN L. Street, Appellant. 
Powers, J.: 
The appellant petitions for a rehearing. The case was heard 
5d by this court before two of its present members were upon 


the bench. The opinion was not filed until some months 
after all but one of the present members of the court had retired 
from the bench. The questions involved are of importance, and we 
are pursuaded that a case is made by the petition which will justify 
us in ordering a rehearing. The case, as now presented, is quite 
similar to the case of Burrows vs. Guest, decided at the June term, 
1885, in which a rehearing was granted. 

We feel that we must not overlook the fact that the tone and lan- 
guage of the petition filed in this case is reprehensible. Imputa- 
tions are cast upon the predecessors of the present members of the 
court which we cannot allow to pass unrebuked. We have had oc- 
casion heretofore to discuss among ourselves papers which were not 
couched in language proper to be addressed to a court of last resort, 
and we have determined that we cannot longer permit counsel to 
file papers disrespectful to the court, or to former members thereof, 

or which, overstepping proper bounds, attacks reputable mem- 
56 bers of the bar. If we did not feel that a party should not 

suffer from the indiscretion of his counsel we should refuse 
a rehearing upon the petition filed, but, looking simply to the 
merits of the matter wi not to the manner in which it is presented, 
we order a rehearing. 

Lowe, C. J., concurs. 

Boreman, J., having been counsel in the case, did not sit. 


Endorsed: Territory of Utah, supreme court. Edward P. Ferry, 
respondent, vs. John L. Street, appellant. Opinion on motion for 
rehearing. Filed January 15th, 1886. E.T. Sprague, clerk. 


57 Monpay, January 25, A. D. 1886. 
* * * * * * * 
Epwarp P. Ferry, Respondent, vs. Joun L. Street, Appellant. 
From 3d dist. 


This cause, coming on for rehearing on leave heretofore granted, 
was argued by W. C. Hall and Pressly Denny for appellant, Arthur 
Brown for respondent, submitted, ard taken under advisement, 
Boreman, justice, having been of counsel, not sitting therein. 


TuHuRsDAY, July 22d, A. D. 1886. 


A session of the supreme court of Utah Territory was held this 
day, beginning at 2 o'clock p. m., pursuant to adjournment. 


here ordered that such rehearing be, and it is hereby, granted and 
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Present and presiding: The Hon. C. 8. Zane, chief justice, and 
present also the Hon. O. W. Powers, associate justice; the clerk, 
marshal, and members of the bar. 

Court was duly opened. | 

* * * “* * * * 


EDWARD P. Ferry, Respondent, vs. Joun L. STREET, Appellant. 
From 3d dist. 


This cause having been heretofore argued and submitted a 
58 second time on leave in that behalf granted, the court being 
sufficiently advised thereon, it 1s now here considered, or- 
dered, and adjudged (Boreman, J., having been of counsel, taking no 
part herein) that the judgment of the district court therein be, and 
it is hereby, affirmed, and that respondent have and recover of and 
from appellant costs. 
Thereupon said appellant, by P. Denny, his counsel, prayed the 


allowance of an appeal from this judgment to the Supreme Court of 


the United States, and asked that the amount of a supersedeas bond 
te be given thereon be now fixed. Upon consideration thereof it is 


ordered that said appeal be, and hereby is, allowed, and the amount 


of a supersedeas bond to be given thereon be, and is hereby, fixed 
at two thousand ($2,000) dollars. 


59 In the Supreme Court, Utah Territory. 
Epwarp P. Ferry, Respondent, vs. Joun L. Street, Appellant. 


ZANE, C. J.: 


This case is now submitted on a rehearing. 

It is an action at law commenced in the first district court for the 
possession of two town lots in Park City, Summit county, Utah. 
The defendant answered, admitting possession and alleging that the 
land of which the lots in dispute were a part was, at the time of its 
location, under the laws of the United States, occupied for the pur- 
poses of coinmerce and trade and was also mineral Jand. 

On the trial of the cause the court below received in evidence a 
patent from the United States to one Frederick A. Nims, the pat- 
entee, and a deed from him to the plaintiff. 

To their admission in evidence the defendant objected and ex- 
cepted. 

The following is a copy of the patent: 


“THe UNITED STATES OF AMERICA. 


‘To all [to] whom these presents shall come, Greeting: 


‘Whereas in pursuance of the act of Congress, April 5th, 1882, 
entitled ‘An act for the relief of Thomas B. Valentine,’ there has 
been deposited in the General Land Office special certificate of loca- 
tion E. 148, for forty acres, in favor of Thamas B. Valentine, with 
evidence that the same has been duly located upon the northeast quar- 
ter of the southeast quarter of section sixteen, township two south, 
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of range four east, in the district of lands subject to sale at Salt Lake 
City, Utah Territory, containing forty acres, according to the official 
ylat of the survey of said land returned to the General Land Office 
y the surveyor general, the said official certificate of location hav- 
ing been assigned by the said Thomas B. Valentine to Fred- 

60 rick A. Nims, in whose favor said tract has been located : 
“ Now, know ye that there is therefore granted by the United 
States unto the said Frederick A. Nims, as assignee as aforesaid, and 
to his heirs, the tract of land above described; to have and to hold 
the said tract of land, with the appurtenances thereof, unto the said 
Fredrick A. Nims, as assignee as aforesaid, and to his heirs and as- 
signs forever, subject to any agricultural, manufacturing, or other 
purposes and rights to ditches and reservoirs used in connection with 
such water rights as may be recognized and acknowledged by the 
local customs, laws, and decisions of courts, and also subject to the 
right of the proprietor of a vein or lode to ‘extract and remove bis 
ore therefrom should the same be found to penetrate or intersect 

the premises hereby granted, as provided by law. 

“In testimony whereof I, Ulysses S. Grant, President of the United 
States of America, have caused these letters to be — patent and the 
seal of the General Land Office to be hereto affixed. 

“Given under my hand, at the city of Washington, the twenty- 
sixth day of February, in the year of our Lord one thousand eight 
hundred and seventy-seven, and of the Independence of the United 
States the one hundred and first. 

_ “ By the President: 
“U.S. GRANT, 
“By D. D. CONE, Secretary. 

‘¢ [Seal of General Land Office. ] 

“S. W. CLARKE, 

“ Recorder of the General Land Office.” 


This patent was located under an act of Congress entitled “An act 
for the relief of Thomas B. Valentine,” approved April 5th, 1872. 
It provided for the issuance of scrip to Valentine by the Commis- 

sioner of the General Land Office and the location thereof by 
61 Valentine or his legal representatives on any “ unoccupied 


and unappropriated lands of the United States not mineral,” ’ 


etc., and the issuance of a patent therefor. 

It appears from the record that on October 12th, 1875, one Brooks, 
a civil engineer and deputy United States mineral surveyor, made 
iu private survey of the land described in the patent for Nims, the 
patentee; that on the same day Nims located the land by filing Val- 
entine scrip with the regester of the land office at Salt Lake City and 
by leaving the same as payment therefor; that the land was not sur- 
veyed by the United States until August 25th, 1876; that the land 
north had been surveyed by the Government and that therefrom the 
northeast and northwest corners of section sixteen could be ascer- 
tained. Section 15 of “An act to establish a territorial government 
for Utah” provides “that when the lands in said Territory shall be 
surveyed under the direction of the Government of the United 
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States, preparatory to bringing the same into market, sections 16 
and 36 in each township in said Territory shall be, and the same 
are hereby, reserved for the purpose of being applied to schools,” etc. 

Compiled Laws of Utah, 1876, page 34, and section 1946, Revised 
Statutes United States, provide that sections 16 and 36 in each town- 
ship of Utah and other Territories mentioned shall be reserved for 
the purpose of being applied to schools, etc. 

Notwithstanding section 16, of which the land in dispute was a 
part, had not been surveyed at the time of the location relied upon 
in this case, did the above provisions of law vest the title to section 
16 in the Territory, did they operate as an absolute reservation of 
the section for school purposes, or did the legal right and title of 
sections 16 and 36 remain in the United States till they should be 

surveyed—bounded—until brought into existence as sections? 
62 Until a survey there could be no townships or sections 16 
and 36. 

If the title and legal right to dispose of the land found by survey 
to constitute those sections continued in the Federal Government 
until surveyed, then the patent must be held valid dn an action of 
ejectment. 

Section 15, above quoted, declares that the sections mentioned 
“shall be, and the same are hereby, reserved when the lands in said 
Territory shall be surveyed under the direction of the Government,” 
etc. 

This language indicates an intention to reserve when the lands 
shall be surveyed. It does not indicate a grant operating at once 
and before the survey. The purpose of the reservation is expressed 
in the section—‘“ for the purpose of being appplied to schools in said 
Territories and in the States to be erected out of the same.” No grant 
in presenti is expressed. The landsare reserved for the purpose men- 
tioned. The right and title remain in the Government. - 

Section 2275, Revised Statutes U.S., shows clearly that the under- 
standing of Congress was that the title should not vest in the Terri- 
tory or State before the survev. 

It is: “ Where settlements with a view to pre-emption have been 
made before the survey of the lands in the field which are found 
to have been made on sections 16 or 36 those sections shall be sub- 
ject to the pre-emption claim of such settler, and if they or either 
of them have been or shall be reserved or pledged for the use of 
schools or colleges in the State or Territory in which the land 
lies, other lands of like quantity are appropriated in lieu of such as 
may be patented by pre-emptors, and other lands are also appro- 
priated to compensate deficiencies for school purposes where sec- 
tions 16 or 36 are fractional in quantity or where one or both 

are wanting, by reason of the township being fractional or 

63 for any natural cause whatever.” : 
When a person settles on the public lands with a view to 
pre-emption this section gives him a right to the patent, notwith- 
standing the land turns out when surveyed to be section 16, or 36, 
ora part thereof. The title, and the right to dispose thereof, is re- 
garded as in the United States till the survey; if not, why transfer 
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it by patent to the pre-emptor? Those sections, or their equivalent 
in other lands, are regarded as pledged for school purposes. The 
language of the law is “reserved or pledged.” The term reserved is 
regarded as synonomous in meaning with pledged. Nims having 
made his location before the land was surveyed, the title was in the 
United States at that time, and his title under the patent relates to 
the time of the location. 

The case of Hydenfeldt vs. Daney Gold and’ Silver Mining Co., 
93 U.S. R., 634, has been cited. 

In that case the plaintiff claimed under a patent from the State 
of Nevada, and the defendant under a patent from the United 
States. The plaintiff assumed that sections 16 and 36, whether 
surveyed or unsurveyed, were granted to Nevada for the support of 
schools. The language of the act of Congress was: “That sections 
numbered 16 and 36 in every township shall be and are hereby 
granted to said State for the support of common schools.” 

The court said: “The defendant and those under whom it claims 
occupied the land prior to the survey, and were entitled to purchase. 
The patent subsequently obtained from the United States relates 
back to the time of the original location and entry, and perfects 
their right to the exclusion of all adverse intervening claims,” and 
held that until the status of the land was fixed by a survey, and 
they were capable of identification, Congress reserved absolute 
power over them. 

The defendant relied upon the case of Cooper vs. Roberts, 15 
How., 173. The land in dispute was a portion of section 16, which 

plaintiff affirmed had been appropriated by the United 
64 States to the State of Michigan for the use of schools, and his 
: claim depended on the validity of a patent from that State 
issued in November, 1851. The defendant’s right depended on a 
patent from the United States issued in 1852. The land was sur- 
veved in 1847. The act of Congress admitting the State of Michi- 
gan to the Union contained the following provision: “That every 
section No. 16 in every township of the public lands, and when such 
section has been sold, or otherwise disposed of, other lands equiva- 
lent thereto, and as contiguous as may be, shall be granted to the 
State for the use of schools.” 

The court said: “ We agree that until the survey of the township 
and the designation of the specific section the right of the State 
vests in compact — binding, it is true, the public faith, and dependent 
for execution upon the political authorities. Courts of justice have 
no authority to mark out and define the land which shall be subject 
to the grant. But when the political authorities have performed 
this duty the compact has an object upon which it can attaeh, and 
if there is no legal impediment the title of the State becomes a legal 
title. The jus ad rem by the performance of that executive act be- 
comes a jus in re, judicial in its nature, and under the cognizance 
and protection of the judicial authorities, as well as the others.” 

The court held in effect that until the survey a simple obligation 
rested on the Federal Government, and when the survey was made 
the State acquired a right to the particular land ; the jus ad rem 
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then became a jus in re; that until the survey the right of the State 
vested in compact, and at that time it vested in the State. 

The case of Rinall vs. St. Louis public schools, relied upon by 
appellant, was a contention about certain town or village lots re- 
served by an act of Congress passed in 1812 for the support of 
schools. 

On the 27th of January, 1851, another act of Congress was 
65 passed for the purpose of transferring the title of the United 
States (if any) remaining in the lots to the several towns and 
villages embraced by the act of 1812. The court held that the act 
of 1831 vested the title to the lands in dispute in the city of St. 
Louis. These lots had been so surveyed and known that they could 
be identified. Duncan, through whom the appellant claimed, did 
not enter the land till 1836, and the United States having parted 
with its title in 1831, such entry was void. 
Bissell vs. St. Louis Public Schools, 9 Howard, 19. 


By the 12th section of an act of Congress passed March 5rd, 1808, 
entitled An act regulating the grants of land and providing for the 
disposal of the lands of the United States south of the State of Ten- 
nessee, the 16th section in each township was reserved and appro- 
priated to the support of schools. 

Referring to the provision the court said: “The State.of Mis- 
sissippi acquired a right to every 16th section by virtue of these 
acts on the extinguishment of the Indian right of occupation, the 
title to which in respect to the particular section became vested (if 
vested at all) as soon as the survevs were made and the sections 
designated. No patent was necessary or Is ever issued for these school 
sections.” 

Gains vs. Nicholson, 9 Howard, 361. 


On the trial of this case in the court below the defendant offered 
to prove that the land in dispute was in Park City, and its popula- 
tion at the time of the location —-, and that the land was then oceu- 
pied as a townsite, and that the same was mineral land. 

To this evidence an objection was interposed by the plaintiff, 
which was sustained by the court. This ruling of the court the re- 
spondent assigned as error. 

Was it competent for the defendant to prove as a defense that the 
land was mineral or that it was occupied as a town-site ? 

Was the patent conclusive of such facts in an action of 
66 ejectment? 

The act of Congress authorized the location of Valentine 
scrip on any of the public lands unoccupied and unappropriated 
and not mineral, whether surveyed or unsurveyed. Whether the 
land belonged to that class termed mineral land or was occupied as 
a town-site were questions of fact to be determined by the Land De- 
partment before issuing the patent. Such determination could only 
be made upon evidence. The officers of the Land Department con- 
siitute a tribunal to determine such issues of fact, and, when de- 
cided, the decision is conclusive in an action at Jaw. The lands in 
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dispute were the public property of the United States at the time of 
the location upon which the patent in question, was issued. They 
had not been reserved from sale, they were in no reservation made 
by law, and the law under which the location was made authorized 
the same. 

The act authorizing the location of Valentine scrip did not limit 
the right to public land of the description mentioned outside of 
town-sites. But if it were conceded that other statutes did make the 
limitation, then the question as to whether the land or any portion 
of it was a town-site—whether it was settled upon and occupied as 
such—was a question of fact. This question, as well as the mineral 
qualities and character of the land, was for the Land Department to 
determine upon evidence. 

This is not the case of a city with boundaries fixed by law and 
recognized as such.. The purpose of the evidence was to show that 
the land in dispute was occupied by a portion of the residents of 
Park City ; that houses were situated upon it in which people were 
living, and that the same were in such. proximity as to constitute a 
portion of the town. 

The mineral characteristics of the land the defendant proposed to 
show by persons familiar with mineral lands, and that there were 

such prospects upon it. | 
67 In the case of the Smelting Co. vs. Kemp the court said, 

speaking of the effect of the action of the officers of the Land 
Department of the United States: ‘In the course of their duty, the 
officers of that Department are constantly called upon to hear the 
testimony as to matters presented for their consideration and to pass 
upon its competency, credibility,and weight. In that respect they ex- 
ercise a judicial function, and therefore it has been held in various 
instances by this court that their judgment as to matters of fact prop- 
erly determinable by them is conclusive when brought to notice in a 
collateral proceeding. Their judgment in such cases is like that of 
other special tribunals upon matters within their exclusive jurisdic- 
tion — unassailable except by a direct proceeding for its correction or 
annulment.” 

Further, along in the same opinion, the court said, speaking of the 
presumptions attending the issuance of a patent: 

“Tf in issuing a patent its officers took mistaken views of the law, 
or drew erroneous conclusions from the evidence, or acted from imper- 
fect views of their duty, or even from corrupt motives, a court of law 
can afford no remedy toa party alleging that he is thereby aggrieved. 
He must resort to a court of equity for relief, and even there his com- 
plaint cannot be heard unless he connect himself with the original 
source of title, so as to be able to aver that his rights are injuriously 
affected by the existence of the patent; and he must possess such 
equities as will control the legal title in the patentee’s hands.” 


Smelting Co. rs. Kemp, 104 U.S., 636. 


In the case of Steel vs. Smelting Co., 106 U.S. 8. C., 447, referring 
to the Land Department of the United States, the court said: 
“That Department, as we have repeatedly said, was established to 
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supervise the various proceedings whereby a conveyance of the title 
from the United States to portions of the public domain is obtained, 

and to see that the requirements of different acts of Congress 
68 are fully complied with. Necessarily, therefore, it must con- 

sider and pass upon the qualifications of the applicant, the 
acts he has performed to secure the title, the nature of the land, and 
whether it is of the class which is open to sale. Its Judgment upon 
these matters is that of a special tribunal, and is unassailable except 
by direct proceedings for its annulment or limitation. Such has been 
the uniform language of this court in repeated decisions.” 

The respondent cited the case of Horton rs. Nebraska, 21 Wall., 
660. 

In that case the plaintiff claimed from the United States title to 
220 acres of salt lands situated in Nebraska, under locations of mili- 
tary county land warrants upon which patents had been issued. 

The State based its title on an alleged grant from the United 
States by virtue of certain statutes reserving salt springs and salines 
for the use of the State. rs 

In its opinion the court attached importance to the fact that the 
lands had been surveyed before location, and the salines noted in 
the field books, though the notations were not transferred to the 
register’s general plats, and also to the fact that their saline character 

ras palpable to the eye” (the court remarked that); “they resembled 
snow-covered lakes.” 

The notes on the field books and the salines on their surface indi- 
cated their boundaries; they could be thereby identified. If so, the 
title passed to Nebraska before the plaintiff’s location, and therefore 
the patents must have been void. 

The United States vs. Carpenter was a suit in equity to vacate a 
patent of the United States issued to one August Chienson toa 
_quarter-section of land a part of the Red Pipestone quarry in the 
county of Pipestone, in the State of Missouri. 

The court held that by treaty between the United States and the 
Yankton tribe of Sioux or Decotah Indians the whole of .the reser- 

vation embracing the quarry was withdrawn from private 
69 entry or appropriation at the time of the location, and that 
the entry was therefore void. This reservation was bounded 
and recognized. 
United States 7s. Carpenter, 111 U.§., 347. 


The decisions of the Supreme Court of the United States establish 
the following propositions of law: 

First. That the various acts of Congress mentioned reserving por- 
tions of the public lands of the United States to the Territories or 
States for the benefit of their people vest the title of such lands so 
reserved in the Territories or States when the lands are surveyed, or 
when they are bounded and ascertained. Until such time the obli- 
gation is executory and the title remains in the Federal Govern- 
ment. 

Second. If the officers of the Land Department had no authority to 
issue the patent, for the reason that there was no law authorizing 
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the sale of the land, or that it had been reserved from sale (being 

identified), or that the title was not in the United States, the patent 

is void. 

Third. As to all questions of fact which the Land Department is 
called upon to consider and pass upon before issuing the patent, the 
judgment of that Department is unassailable except in a direct pro- 
ceeding for its annulment. 

Fourth. Among the questions the Land Department is called 
upon to consider is the character of the land and the class to which 
it belongs, whether agricultural or mineral, or whether it 1s within 
a town-site. 

Fifth. If the Land Department had jurisdiction the law conclu- 
sively presumes, in a collateral proceeding, the existence of all cir- 
cumstances essential to the validity of the patent. Unless the patent 
is void in view of the law, or of circumstances which the court may 
take judicial notice of, it must be held valid. 

All other essential circumstances must be presumed to have 

existed. 

70 The views expressed in this opinion find support in the 
following cases, as well as in those above referred to. 
Johnson vs. Towsley, 13 Wall., 72. 

Polk’s Lessee vs. Wendel, 9 Cranch, 87. 
Wilcox vs. Jackson, 13 Peters, 498. 


Upon a careful consideration of the whole case we find no error. 
The judgment of the court below is therefore affirmed. 

Powers, A. J., concurs. 

Boreman, A. J., took no part in the decision of this case. 


Endorsed: Filed July 22,1886. E. T. Sprague, clerk. 


71 UniTeED STATES OF AMERICA, 88: 
To E. P. Ferry, plaintiff, Arthur Brown, and J. G. Sutherland, att’ys: 


You are hereby cited and admonished to be and appear at a term 
of the Supreme Court of the United States to be holden at Wash- 
ington, on the second Monday of October next, pursuant to an ap- 
peal allowed in a certain cause lately pending in the supreme court 
of Utah Territory, wherein you are plaintiff and respondent and 
John L. Street is defendant and appellant, to show cause, if any 
there be, why the judgment from which said appeal is allowed should 
not be corrected and speedy justice should not be done to the parties 
in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, this — day of , in the 
vear of our Lord one thousand eight hundred and eighty-six. 


Approved : 
C. S. ZANE, 
Chief Justice Supreme Court Utah Territory. 
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July, 1886. 
SUTHERLAND & McBRIDE, 
ARTHUR BROWN, 
Att’ys for Appellee. 


[Endorsed :] Filed Aug. 9, 1886. E. T. Sprague, clerk. 
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EDWARD P. Ferry vs. Joun L. STREET. 


Know all men by these presents that we, Arnold Wall, F. C. 
Thompson, F. W. Hoyt, and Thomas H. Watson are held and firmly 
bound and jointly indebted to E. P. Ferry in the sum of two thou- 
sand dollars, lawful money of the United States; for the payment of 
which, well and truly to be paid, we bind ourselves, our heirs, ex- ~ 
ecutors, and administrators, jointly and severally, firmly by these 
presents. -« 

Sealed with our seals and dated this 30th day of July, A. D. 1886. 

Whereas lately, at the June term of the supreme court for the 
Territory of Utah, in a cause pending in said court between Edward 
P. Ferry and John L. Street, wherein said Ferry is plaintiff and re- 
spondent, and said Street is defendant and appellant, judgment was 
rendered against said appellant affirming the judgment of the dis- 
trict court of third judicial district of Utah Territory, and the said 
appellant baving since obtained the allowance of an appeal from 

said judgment of affirmance to the Supreme Court of the 
74 United States, and a citation directed to the said Edward P. 

Ferry, citing and admonishing him to be and appear at said 
Supreme Court of the United States, at a session to be holden at 
Washington, D. C., on the second Monday of October, A. D. 1886: 


Now, the condition of the above obligation is such that the said 
appellant shall prosecute the said appeal to effect and answer all 
damages and costs in case they fail to make the appeal good, then 
this obligation to be void; otherwise to remain in full force and 


effect. 
ARNOLD WALL. SEAL. 
KF. C. THOMPSON. SEAL. 
F. W. HOYT. SEAL. 


THOS. H. WATSON. [SsEAt. 


TERRITORY OF UTAH, 
County of Summit, 


Arnold Wall, F. C. Thompson, F. W. Hoyt, and Thomas H. Wat- 
son, being duly sworn, each for himself says: I am a freeholder in 
said Territory of Uiah and am worth the sum set opposite my name 
as follows, to wit: 


Arnold Wall, $1,600.00; sixteen hundred dollars. 

F. C. Thompson, $1,000.00, one thousand dollars. 

Fk. W. Hoyt, $800.00, eight hundred dollars. 
d—1079 
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Thomas H. Watson, $600.00, six hundred dollars, over and 
above all my just debts and liabilities, exclusive of property 


exempt from execution. | 
ARNOLD WALL. 
Ik. C. THOMPSON. 
F.W. HOYT. 
THOS. H. WATSON. 


~] 
wt 


Subscribed and sworn to before me this 30th day of July, A. D- 

1886. 
[SEAL. ] HENRY SHIELDS, 
Notary Public, Summit County, Utah Territory. 
Approved: 
C.S. ZANE, 
Chief Justice, Utah Territory. 

Endorsed: E. P. Ferry vs. J. L. Street. Bond on appeal. Filed 

Aug. 9th, 1886. FE. T. Sprague, clerk. 
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Know all men by these presents that we, W. H. Roy and Thomas 
H. Watson, of Summit county, of Utah, are held and firmly bound 
unto James H. McKenney, clerk of the Supreme Court of the United 
States, in the sum of two hundred dollars, to be paid to the said Mc- 
Kenney, his heirs, successors, or legal representatives ; for which pay- 
ment, well and truly to be made, we hereby bind ourselves, our heirs, 
executors, and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals and dated the 30th day of July, 1886. 

Whereas at a term of the supreme court of Utah Territory, held in 
June, 1886, in a certain cause therein pending in said court, in 
which E. P. Ferry was plaintiff and John L. Street defendant and 
respondent, an appeal was allowed to the Supreme Court of the 
United States from the judgment in said cause, which judgment was 
in favor of said respondent and against appellant: 

Now, if said defendant and appellant shall well and truly 

77 pay, or cause to be paid, to the said McKenney, and his suc- 
cessors 1n office, all such fees and costs as shall accrue to him 

or them on appeal so as aforesaid allowed and are charg-able to said 
appellant, then this obligation to be void; otherwise in full force 


and effect. 
W. H. ROY. SEAL. 
THOS. H. WATSON. a, 
In presence of— 
J. WATSON. 
TERRITORY oF Utan, Summit County : 


Thomas H. Watson and W. H. Roy, being duly sworn, each for 
himself says that he is a resident of and freeholder of said Summit 
county, Territory df Utah, and that he is worth the sum of four hun- 
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dred dollars (being double the amount of the bond) over and above 
his indebtedness & liabilities and property exempt from execution. 
W. H. ROY. 
THOS. H. WATSON. 


Subscribed and sworn to before me this 30th day of July, A. D. 
1886. : 
[ SEAL. ] HENRY SHIELDS, 
' Notary Public, Summit County, Utah Territory. 
Approved : : 
C. 8S. ZANE, 
Chief Justice Utah Territory. 


Endorsed: E. P. Ferry vs. J. L. Street. Bond for costs. Filed 
Aug. 9th, 1886. E. T. Sprague, clerk. 


78 In the Supreme Court of the Territory of Utah. 


EpwARrD P. Ferry, PI’ff, vs. Joun L. Street, Def’t. 


oo 


TERRITORY OF Utan; County of Salt Lake: 


John L. Street, being duly sworn, says: I am the defendant in the 
above-entitled action ; am the owner of, in possession of, and reside 
upon, lots 15 and 16 & lot (“B”), opposite 4th St., in block 22, and 
the south half of lot one, block 23, being 100 by 150 feet, described 
in the complaints; that affiant has placed large and valuable im- 
provements upon said lands; that the same is near the center of 


Park City, containing a population of about twenty-one hundred, 


and a mining population in its immediate vicinity of about two 
thousand more; that said city is improving very rapidly; that the 
post office for said city is situated upon the lands in dispute; that 
the lands and premises in dispute in this action exceeds in value, 
exclusive of costs, the sum of five thousand dollars ($5,000.00.) 

J. L. STREET. 


Subscribed and sworn to before me this 25d day of July, 1886. 


[SEAL. ] H. G. McMILLAN, 
Deputy Clerk, 3d Dist. Court, Utah Territory. 
79 TERRITORY OF Utan, County of Summit: 


F. W. Hoyt, Thomas H. Watson,W. H. Roy, and Henry Shields, 
being dulv sworn, say, each for themselves, that they are acquainted 
with the property in dispute in the case of E. P. Ferry vs. John L. 
Street, situated in Park City, Utah, being lots 15 and 16 & lot (“B”) 
in block 22, and the south half of lot 1, block 23, being 100 feet 
front by 150 ft. deep. They have read the affidavit of John L. 
Street berein concerning the same; that the same is true, and the 
said property in dispute in this case exceeds the value of five thou- 
sand dollars ($5,000.00) ; that they are over 21 years of age. 

F. W. HOYT. 
THOS..H. WATSON. 
W. H. ROY. | 
HENRY SHIELDS. 


o6 JOHN L. STREET VS. E. P. FERRY. 


Subscribed and sworn to before me this 30th day of July, 1886. 
FRANK E. JAMES, 


Notary Public for Summit County, Utah. 


I am acquainted with the above-named affiants, and consider them 


reliable and responsible. 
| FRANK E. JAMES, 
Notary Public. 


Endorsed: In the supreme court of the Territory of Utah. Ed- 
ward P. Ferry vs. John L. Street. Affidavit of value of property. 
Filed August 9, 1886. E. T. Sprague, clerk. 


80 In the Supreme Court of the Territory of Utah. 
Epw. P. Ferry, Plaintiff, vs. Joon L. Street, Defendant. 


TERRITORY OF UTAH, a 
County of Summit, 


John H. Rogers, being duly sworn, deposes and says that he is a 
resident of Park City, and has so resided there for a period of six 
vears; that he is over 21 years of age, and that he is a general mer- 
chant in said Park City; that he is well acquainted with the value 
of property in Park City and with the property in dispute in the 
case of Edw. P. Ferry vs. John L. Street, being lots 15 and 16 and 
lot B in block 22, and the south half of lot 1, block 23, being 100 
by 150 feet; that he has read the affidavit of Edw. P. Ferry herein 
concerning the same; [that the same] is true and the value of said 
described property therein will not exceed three thousand dollars. 
And further deponent saith not. 

J. H. ROGERS. 


Subscribed and sworn to before me this 22d day of Sept., 1886. 
[ SEAT. ] JAMES MOFFAT, 
Notary Public, Summit Co., Utah. 


clerk. 
81 In the Supreme Court of the Territory of Utah. 
Epwarkp P. Ferry, Plaintiff, vs. Joan L. Street, Defendant. 


TERRITORY OF UTAH, | 
County of Summit, fj 
A. B. Emery, being duly sworn, deposes and says that he is over 

21 years of age, and has resided for the last six years in Park City and 

does now reside in Park City; that he is the Union Pacific Express 

Co.’s agent at said Park and book-keeper of the Daly Mining Co. ; 

that he is well acquainted with the value of property in Park City 

and with the property now in litigation in the case of Edw. P. Ferry 
vs. John L. Street, being lots 15 and 16 and lot B, in block 22, and 
the south half of lot 1,in block 23, being 100 feet by 150 feet 


8S - 


Endorsed: John H. Rogers. Filed Sept. 27,1886. E.T. Sprague, 
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that he has read the affidavit of Edwd. P. Ferry herein concerning 
the same; that the same is true and that the actual value of the 
property therein described will not exceed in value the sum of thirty- 
five hundred dollars. 


And further deponent saith not. 
A. B. EMERY. 


Subscribed and sworn to before me this 22d day of September, 
1886. 
[SEAL. ] JOS. M. COHEN, 
Notary Public, Summit Co., Utah. 


Endorsed: A. B. Emery. Filed Sept. 27, 1886. EK. T. Sprague, 
clerk. : 


82 In the Supreme Court of the Territory of Utah. 


EDWARD P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


° 


TERRITORY OF UTAH, | ‘ia, 
County of Summit, f° ° 


Edward P. Ferry, being duly sworn, says: I am the plaintiff in 
the above-entitled action. I am the owner th-ough a United States 
patent and subsequent deeds, and claim the possession of lots fifteen 
(15) and sixteen (16) and lot “B” in block twenty-two (22), and 
south half (3) of lot one (1), block twenty-three (23), according to 
the amended plot of Park City, being the same descriptions of land 
that are the subject of litigation in the above-entitled case, and 
is as near as may be one hundred (100) feet by one hundred and 
fifty feet in measurement. I have been conversant and acquainted 
with the value of property in Park City continuously since May, 
1874, and since July, 1878, I have been a resident of the said Park 
City; that the improvements upon the said described property 
when the above suit was commenced consisted of one log house, one 
story high, size 16x24, one frame shanty, one story high, size 12x18; 

that property immediately adjoining the above has been sold 
83 for at prices ranging from ten (10) to fifteen (15) dollars per 

foot, and that at the time the suit was commenced twelve 
jay dollars per foot was a fair valuation of the frontage on Main 
street, making the (100) one hundred feet front worth $1,250.00; 
that the improvements could not be valued at more than $500.00; 
that at the present time, with the advance in the value of property 
that has taken place since the suit was commenced, twenty (20) dol- 
lars per foot front is all that the property is worth, and the improve- 
ments at the same figure make the whole valuation twenty-five 
hundred dollars; that during the month of November, 1855, after 
the suit had been decided in favor of the plaintiff by the third dis- 
trict court and the same affirmed by the supreme court of the Terri- 
tory, and pendingja petition for a rehearing before the supreme court 
(which has subsequently affirmed the decision of the lower court), 
John L. Street, having been appointed postmaster, put up a shanty 


Os JOHN L. STREET VS. E. P. FERRY. 


building for the post office, one story high, size 16x22, and 
84 that within the present month he has raised his old frame 

building and is now engaged in putting up another frame 
building on the said property, evidently with the intention of mak- 
ing the improvements, added to the value of the real estate, amount 
to five thousand dollars, in order to enable him to an appeal from 
the supreme court of the Territory to the United States Supreme 
Court. 

Affiant further says that at the present time the true value of the 
property will not exceed as follows: 100 feet frontage on Main 
street, $2,000.00; one log house and one frame building, the first occu- 
pied as a dwelling house by Street and the latter as a Chinese wash 
house, valued at 500.00; post-office building, put up in month of 
Nov., 1885, 400.00; new building, now in process of erection, one 
story high, size 10x16, 150.00; total value at this date, three 
thousand and fifty dollars. 


And further deponent saith not. | 
EDW’D P. FERRY. 


Subscribed and sworn to before me this 21st day of September, 
1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public 


Endorsed: Edward P. Ferry vs. John L. Street. Affidavit of 
Edward P. Ferry. Filed 27 Sept., 1886. I. T. Sprague, clerk. 


85 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, 7s. Jonn L. Street, Defendant. 


TeRRIToRY oF Uran, ) 
County of Summit, | 
James T. Kescel, being duly sworn, deposes and says that he is a 

resident of Park City and has so resided there for a period of eight 

years; that he is over 21 years of age; that he is marshal of said 

Park City; that he is well acquainted with the value of property in 

Park City and with the property in dispute in the -caSe of Edw. P. 

Ferry vs. John L. Street, being lots 15 & 16 and lot “B” in block 

22, and the south half of lot 1, block 23, being 100 feet by 150 feet ; 

that he has read the affidavit of Edw’d P. Ferry herein concerning 

the same; [that the same] is true, and the value of said described 
property therein will not exceed three thousand dollars. 
And further deponent saith not. 
JAMES T. KESCEL. 


SS . 


Subscribed and sworn to before me this 22d day of September, 
1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 
Endorsed: James T. Kescel. Filed Sept. 27th, 1886. FE. T.- 
- Sprague, clerk. 
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86 ~ In the Supreme Court of the United States. 
Epw’p P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


TERRITORY OF UTAH, ee 
County of Summit, oe 


A. B. Richardson, being duly sworn, deposes and says that he is 
over 21 years of age, and resides in Park City, and has been a resi- 
dent of said Park City for the period of — vears; that he is cashier 
of the Park City Bank; that he is well acquainted with the valua- 
tion of property in Park City, and with the property in litigation 
in the above-entitled action, being lots 15 and 16 «& lot B in block 
22, and the south half of lot one in block 23, being 100 by 150 feet ; 
that he has read the affidavit of Edward P. Ferry herein concern- 
ing the same; that the same is true, and that the value of the de- 


scribed property will not exceed three thousand and fifty dollars. 
| A. B. RICHARDSON. 


Subscribed & sworn to before me this 22d day of September, A. D. 


1886. 
[SEAL. ] JOS. M. COHEN, 


Notary Public, Summit Co., Utah. 


Endorsed: A. B. Richardson. Filed Sept. 27,1886. FE. T. Sprague, 
clerk. 
S7 . In the Supreme Court of the Territory of Utah. 


Epwarp P. Ferry, Plaintiff, 7s. Joun L. Street, Defendant. 


TERRITORY OF UTAH, | — 
County of Summit, jf ° 


Frank H. White, being duly sworn, deposes and says that for the 
vear 1886 I was the assessor of Park City, having been duly ap- 
pointed and qualified; that in the discharge of my official duties 
the following-described property, to wit, dwelling-house, frame build- 
ing, and post office, and lots fifteen and sixteen, block twenty-two, 
and the south half of lot one, block twenty-three, was assessed by 
me and returned to the board of equalization for the city, and by 
them ratified and approved, at the sum of $800.00 dollars, which J 
deemed, judged, and determined was a fair valuation of the said 


property for assessment purposes. 
FRANK H. WHITE. 


Subscribed and sworn to before me this 22d day of Sept., 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah T’y. 
Endorsed: Frank H. White. Filed Sept. 27,1886. I. T. Sprague, 
clerk. 
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88 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, vs. Joun L. StREEt, Defendant. 


TERRITORY OF UTAH, 
4 ay ° 8s 4 
County of Summit, 


Jos. M. Cohen, being duly sworn, deposes and says that for the 
year 188— J was the assessor of Park City, having been duly ap- 
pointed and qualified; that in the discharge of my official duties 
the following-described property, to wit, dwelling-house, frame 
building, and post office, and lots fifteen and sixteen and lot B, 
block twenty-two, and the south half of lot 1, block twenty-three, 
was assessed by me and returned to the board of equalization for the 
city, and by them ratified and approved, at the sum of five hundred 
dollars, which 4 deemed, judged, and determined was a fair valua- 
tion of the said property for assessment purposes, which is not less 


than one-half of eash value. 
JOS. M. COHEN. 


' Subscribed & sworn to before me this 22d day of Sept., 1886. 
[SEAT. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


Endorsed : Jos. M.Cohen. Filed Sept. 27th, 1886. E.T. Sprague, 
clerk 


89 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


TERRITORY OF Utau, | 
County of Summit, | 


Frank E. James, being duly sworn, deposes and says that he is a 
resident of Park City, and has so resided there for a period of six 
years ; that he is over the age of 21 years old ; that he is police jus- 
tice and recorder of Park City; that he is well seutabnnelt with the 
value of property in Park City and with the property in dispute in 
the case of Edw’d P. Ferry vs. John L. Street, being lots 15 & 16 and 
lot B in block 22,and the south half of lot 1 in block 23, being 100 
feet by 150 feet; that he has read the affidavit of Edw’d P. Ferry 
herein concerning the same; that the same is true, and the said 
described property therein will not exceed in value the amofint of 
three thousand ($3,000.00) dollars. 

And further deponent saith not. 


8s: 


FRANK E. JAMES. 


Subscribed and sworn to before me this 22d day of September, 
1886. 7 
[sEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


Endorsed: Frank FE. James. Filed Sept. 27th, 1886. E. T. 
Sprague, clerk. 
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90 In the Supreme Court of the Territory of Utah. 
EpwarRp P. Ferry, Plaintiff, vs. Jonn L. Street, Defendant. 


TERRITORY OF UTAH, a3 
County of Summit, : 


James G. Watson, being duly sworn, deposes and says that he is 
a resident of Park City, and has so resided there for a period of 11 
years ; that he is over the age of twenty-one years old; that he is a 
farmer; that he is well acquainted with the value of property in 
Park City and with the property in dispute in the case of Edw’d P. 
Ferry vs. John L. Street, being lots 15 & 16 and lot B in block 22, 
and the south half of lot 1, block 23, being 100 feet by 150 feet, and 
that he has read the affidavit of Edward P. Ferry herein concern- 
ing the same; that the same is true, and will not exceed in value 
the amount of $3,000.00 dollars. 


And ‘further deponent saith not. 
: JAMES G. WATSON. 


oe © 


Subscribed & sworn to before me this 22d day of Sept., 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


Endorsed: James G. Watson. Filed Sept. 27, 1886. I. T. Sprague, 
clerk. 


91 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


TERRITORY OF UTAR, 
8s: 
County of Summit, 


Murray Shepherd, being duly sworn, deposes and says that he is 
a resident of Park City, and has so resided there for a period of six 
years; that he is over 21 years of age; that he isa book-keeper and 
accountant by profession ; that he is w ell acquainted with the value 
of property in Park City and with the property in dispute in the 
ease of Edw’d P. Ferry vs. John L. Street, being lots 15 & 16 and 
lot B in block 22, and the south half of lot 1, block 25, being 100 
feet by 150 feet; that he has read the affidavit of Edw’d P. Ferry 
herein concerning the same ;— is true, and the value of said de- 
scribed property therein will not exceed three thousand dollars. 


And further deponent saith not. 
MURRAY SHEPHERED. 


Subscribed & sworn to before me this 22d day of Sept., 1886. 
JAMES MOFFATT, 


Notary Public, Summit County, Utah Ter. 


Endorsed: Murray Shephered. Filed Sept. 27th, 1886. FE. T. 
Sprague, clerk. 
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92 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, vs. Joun L. STREET, Defendant. 


TERRITORY OF Uran, |... : ‘ 
County of Summit, j-° 


Chester H. Withey, being duly sworn, deposes and says that he 
is a resident of Park City, and has so resided there for a period of 
six vears; that he is over the age of 21 years old; that he is secre- 
tary [of the] Crescent Mining Co.; that he is well acquainted with 
the value of property in Park City, and with the property in dispute - 
in the case of Edw’d P. Ferry vs. John L. Street, being lots 15 & 16 
and lot Bin block 22 and the south half of lot 1, block 23, being 
100 feet by 150 feet; that he has read the affidavit of Edw’d P. Ferry 
herein concerning the same; that the same is true, and said prop- 
erty will not exceed in value the amount of three thousand dollars. 


And further deponent saith not. / 
CHESTER H. WITHEY. 


Subscribed & sworn to before me this 22d day of Sept., 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


Endorsed: Chester H. Withey. Filed Sept. 27, 1886. E. T. 
Sprague, clerk. 


93 In the Supreme Court of the Territory of Utah. 
EpWarkpD P. Frrry, Plaintiff. vs. Joun L. Street, Defendant. 


TERRITORY OF UTAH, |... 
County of Summit, j° 


Thomas Stringer, being duly sworn, deposes and says that he is 
a resident of Park City, and has so resided there for a period of six 
years; that he is over the age of 21 years old; that he is assayer and 
superintendent [of the] Crescent Sampling Mill; that he is well 
acquainted with the value of property in Park City, and with the 
property in dispute in the case of Edw’d P. Ferry vs. John L. Street, 
being lots 15 & 16 and lot B in block 22 and the south half of lot 
1, block 23, being 100 feet by 150 feet; that he has read the affida- 
vit of Edw’d P. Ferry herein concerning the same; that the same is 
—— and will not exceed in value the amount of three thousand 
dollars. 


And further deponent saith not. 
THOS. M. STRINGER. 


Subscribed & sworn to before me this 22d day of Sept., 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


Endorsed: Thomas M. Stringer. Filed Sept. 27, 1886. E. T. 
Sprague, clerk. 3 
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94 In the Supreme Court of the Territory of Utah. 
Epwakp P. Ferry, Plaintiff, rs. Joun L. Street, Defendant. 


TERRITORY oF Uran, | 


County of Summit, f° 


Thomas Cupit, being duly sworn, deposes and says that he isa 
resident of Park City, and has so resided there for a period of ten 
years; that he is over 21 years of age; that he is well acquainted 
with the value of property in Park City and with the property in 
dispute in the case of Edw’d P. Ferry vs. John L. Street, being lots 
15 and 16 and lot B, in block 22, and the south half of lot 1, block 
23, being 100 feet by 150 feet; that he has read the affidavit of 
Edw’d P. Ferry herein concerning the same; — 1s true, and the value 
of said described property therein will not exceed thirty-five hun- 
dred dollars. 


And further deponent saith not. 
THOMAS CUPIT. . 


Subscribed & sworn to before me this 22d day of Sept., 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 
Endorsed: Thomas Cupit. Filed Sept. 27th, 1886. FE. T. Sprague, 
clerk. 
95 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 
Territory or Uran,\... . 
County of Swnmit, jo” 


Q. L. Brown, being duly sworn, deposes and says that he is a resi- 
dent of Park City, and has so resided there for a period of eight 


.- vears; that he is over the age of 21 years old; that he is the ore re- 


ceiver and supply agent of the Crescent Co.; that he is well ac- 
quainted with the value of property in Park City and with the prop- 
erty in dispute in the case of Edw’d P. Ferry vs. John L. Street, being 
lots 15 & 16 and lot B, in block 22, and the south half of lot 1, block 
23, being 100 feet by 150 feet: that he has read the affidavit of Edw’d 
P. Ferry herein concerning the same; that the same is true, and 
that the total value of said property will not exceed the amount of 
three thousand dollars. 


And further deponent saith not. 
OTIS L. BROWN. 


Subscribed & sworn to befure me this 22d day of September, 18586. 
JAMES MOFFATT, 
Notary Public, Summit County, Utah Ter. 
Endorsed: O. L. Brown. Filed Sept. 27th, 1886. KE. T. Sprague, 
clerk. 
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96 In the Supreme Court of the Territory of Utah. 
Epwarp P. Ferry, Plaintiff, vs. Joon L. Street, Defendant. 


TERRITORY OF UTAH, |... 
County of Summit, \ sa 
Joseph M. Cohen, being duly sworn, deposes and says that he is 

over 21 years of age and a resident of Park City, and has so resided 

there for the period of six years;. that he has been engaged in the 
real estate business for the past 2 years; that he is thoroughly and 
well acquainted with the valuation of property in and around Park 

City ; that he is the agent for and fixes the prices upon unsold lots 

in the original plat of Park City and in Snyder’s addition thereto, 

and that for the past two years, having from the nature of his busi- 
ness been required to know the value of all property within the 
limits of the city, and that scarcely a week during that time has 
elapsed but that he has made sales of lots within the said city, and no 
sale has been made by him of lots fronting on Main street (the street 
upon which the property in dispute fronts) at exceeding $20.00 per 

foot, while many sales have been made at a much less price 

97 per foot front ; that he is well acquainted with the property in 

dispute in the case of Edw’d P. Ferry vs. John L. Street, being 

lots 15 & 16 and lot “ B,” in block 22, and the south half of lot 1, 

block 23; that the value of the described real estate will not exceed 

$2,000 ; that the value of the improvements thereon will not exceed 


the sum of one thousand dollars. JOS. M. COHEN. | 
Subscribed & sworn to before me this 22d day of September, 1886. 
[SEAL. ] JAMES MOFFAT, 


y Notary Public, Summit County, Utah Ter. 
Endorsed: Joseph M.Cohen. Filed Sept. 27,1886. E. T. Sprague, 
clerk. 


v8 In the Supreme Court of the Territory of Utah. 
EDWARD P. Ferry, Plaintiff, vs. Joon L. Srreet, Defendant. 


TERRITORY OF UTAH, | 
County of Summit} j 
Edward A. Shear and John Graham, being duly sworn, each for 

himself doth depose and say that they are residents of Park City, 

and have resided there for the space of seven years; that they are 
carpenters and builders by profession, and therefore competent to 
judge of the value of buildings erected or in course of construction ; 
that at the request of Edw’d P. Ferry they have estimated the value 
of improvements on lots 15 and 16 and lot Bin block 22, and the 
south half of lot 1 in block 23, Park City, and the same consists of— 


y 8s ss 


be 10S, VAIUOR BEE sk cn ccc eee $200 
CP OUND as oss hs hee hacked NW cckeeus Gomes 125 
Post-office building ~_.--.-_- sie sabes nba apterlaciian ipeaeas 225 
New building in course of construction.__--...-_-.___- - 100 


Total value of improvements --_--..-_-_.... 2. - $650 00 


eat Ue 
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And further deponent- saith not. 
EDWARD A. SHEAR. 
JOHN GRAHAM. 


Subscribed and sworn to before me this 22d day of Sept., 1886. 
JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


Endorsed: KE. A. Shear, John Graham. Filed Sept. 27, 1886. E. 
T. Sprague, clerk. 


99 In the Supreme Court of the Territory of Utah. 
EDWARD P. Ferry, Plaintiff, vs. Joun L. Street, Defendant. 


TERRITORY oF UTAH, a 
County of Summit, 


Wilson I. Snyder, being duly sworn, deposes and says that for the 
year 1884 J was the assessor of Park City, having been duly ap- 
pointed and qualified ; that in the discharge of my official duties 
the following-described property, to wit, log dwelling-house and 
frame building, and lots fifteen and sixteen and lot B, block twenty- 
two, and the south half of lot one, block twenty-three, was assessed 
by me and returned to the board of equalization of the city, and by 
them ratified and approved, at the sum of five Hundred dollars, 
which J deemed, judged, and determined was a fair valuation of the 
sald property for assessment purposes, which 1s not less than one- 
half of cash value, and that said valuation was fixed and agreed 
upon between said Street and myself after a conversation between 


us to that end. 
WILSON I. SNYDER. 


Subscribed and sworn to before me this 22d day of Sept., 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah Ter. 


‘ndorsed: Wilson I. Snyder. Filed Sept. 27, 1886. E.T. Sprague, 
clerk. | 


100 In the Supreme Court of the Territory of Utah. 
EpwarRp P. Ferry, Plaintiff, vs. Joun L. Srreet, Defendant. 


TERRITORY OF UTAH, | 


County of Summit, jf si 


James Moffat, being duly sworn, deposes and says that he is over 
21 years; that he is a resident of Park City, county and Territory 
aforesaid, and that he has resided there for the last six years; that 
he is book-keeper by occupation ; that he is well acquainted with the 
value of property in Park City and with the property in litigation 
in the case of Edw’d P. Ferry vs. John L. Street, being lots 15 & 16 
& lot B,in block 22,and thesouth [half] of lotone, block 23, being 100 
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46 JOHN IL. STREET VS. E. P. FERRY. 


feet by —; that he has read the affidavit of Edward P. Ferry herein 
concerning the same; that the same is true, and that the actual 
value of the said described property will not exceed the sum of three 
thousand and fifty dollars. 


And deponent further saith not. 
JAMES MOFFAT. 


Subscribed & sworn to before me this 22d day of Sept., 1886. 
[ SEAL. | JOSEPH M. COHEN, 
Notary Public, Summit County, Utah. 


Endorsed: E. P. Ferry vs. John L. Street. Affidavit of Jumes 
Moffat. Filed Sept. 27, 1886. E.T. Sprague, clerk. 


101 In the Supreme Court of the Territory of Utah. 
Epw’p P. Frrry, Plaintiff, vs. Joan L. StREEtT, Defendant. 


TERRITORY OF UTAH, | ia: 
County of Summit, 


Henry Newell, being duly sworn, deposes and says that he is over 
the age of 21 years old; that he is a resident of Park City, and has 
resided there for the last six years past; that he is a butcher by pro- 
fession and carrying on a butcher business; that he is well ac- 
quainted with the value of property in Park City and with the prop- 
erty in dispute in the case of Edw’d P. Ferry vs. John L. Street, being 
lots 15 & 16 & lot B, in block 22, and the south half of lot 1, block 
23, being 100 feet by 150 feet ; that he has read the affidavit of Ed’d 
P. Ferry herein concerning the same; that the same is true, and 
that the actual value of the said described property will not exceed 
the sum of three thousand and fifty (3,050) dollars. 


And further deponent saith not. 
HENRY NEWELL. 


Subscribed & sworn to before me this 21 day of September, 1886. 
[SEAL. ] JAMES MOFFAT, 
Notary Public, Summit County, Utah. 


Endorsed: E. P. Ferry vs. J. L. Street. Affidavit of Henry Newell. 
Filed Sept. 27th, 1886. E. T. Sprague, clerk. 


102 TerRrRiTorY oF Utau, t : 
County of Salt Lake, f **: 


I, E. T. Sprague, clerk of the supreme court of Utah Territory, in 
pursuance of an appeal allowed in the case of Edward P. Ferry vs. John 
L. Street, lately pending in said court, do return attached hereto a 
transcript of the record and proceedings, opinions, bonds, superse- 
deas, and to clerk affidavits as to value of matter in dispute made 
by J. L. Street, F. W..Hoyt, T. H. Watson, W. H. Roy, H. Shields, 
J. H. Rogers, A. B. Emery, E. P. Ferry, J. T. Kescel, A. B. Richard- 
son, F. H. White, J. M. Cohen, F. E. James, J. G. Watson, M. Shep- 
herd, C. H. Withey, T. M. Stringer, T. Cupit, O. L. Brown, J. M. 
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JOHN L. STREET VS. FE. P. FERRY. 47 


Cohen, E. A. Shear and J. Graham, W. I. Snyder, I. Moffat, and 
Henry Nowell, together with the original citation, all in and of said 
court and cause, to the Supreme Court of the United States, and I 
hereby certify that said attached transcript of said record and pro- 
ceedings, opinions, bonds, and affidavits is a true, full, correct, and 
pa copy of the several originals thereof on file or of record in 
my office. 

Tn witness whereof I hereunto set my hand and affix the seal of 
the supreme court of Utah Territory this 28th day of September, A. 
D. 1886, at Salt Lake City. 

[Seal Supreme Court United States of America, Territory of Utah. ] 
: E. T. SPRAGUE, 
Clerk of Supreme Court of Utah Territory. 


Endorsed on cover: Utah Territory supreme court. No. 1079. 


John IL. Street, appellant, vs. E. P. Ferry. Filed October 6, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


Joun L. STREET, Appellant, 
v8. No. 1079. 


E. P. Ferry. 


Affidavits of Value. 


In the Supreme Court of the United States of Aimerica. 
JoHN L. STREET, Appellee, 
v8. 
Epwarp P. Ferry, Respondent. 


TERRITORY OF UTAH, | ee 
County of Summit, f°’ 


George J. Barry, being duly sworn, deposes and says he is a resi- 
dent of Park City, said county and Territory, and has so resided in 


said town for about six years last past; that he is well acquainted 


with the property in Park City, said county & Territory, and with 
the property in dispute in the case of FE. P. Ferry vs. John L. Street, 
and has full knowledge of the value of city lots on Main street of 
said city, and know- the present valuation to be on on an average of 
thirty dollars per foot front, and deponent would value the four lots 
fronting on Main street at ($40) forty dollars per foot front, or four 
thousand dollars, and also values the four back lots at ($10) ten dol- 
lars per foot front, and would value the improvements on said eight 
lots at two thousand dollars. 
G. J. BARRY. 


Subscribed and sworn to before me this 3rd day of November, A. 


D. 1886. 
[Seal. D. P. Whedon, Notary Public, Summit Co., Utah.] 


D. P. WHEDON, 
Notary Public, Summit Co.. Utah. 


- [Endorsed :] U.S. Supreme Court. John L. Street, appellant, v. 
E. P. Ferry, appellee. Affidavit of George J. Barry in the case of 
Ferry vs. Street as to the value of the property in dispute. 


[Stamped :] Office Supreme Court U.S. Filed Nov. 12, 1886. 
James H. McKenney, clerk. 
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2 
In the Supreme Court of the United States of America. 
JoHN L. Srreet, Appellee, vs. E. P. Ferry, Respondent. 


TERRITORY OF UTAH, 

County of Summit, ss: 

John L. Street, being duly sworn, deposes and says that he is the 
defendant in the above-entitled action, appellee herein. 

That respondent and plaintiff has filed a number of affidavits as 
to the value of the property in dispute, stating the value of im- 
provements and of the said property erroneously and far below 
their actual value and cost, that in addition to his former affidavit, 
and giving a more particular discription of the property in dispute, 
and of the improvements therecn. | 

That ne has resided on said property over twelve years last past 
contineously, and is acquainted with the value of property in said 
town of Park City. 

That the said disputed property is centrally located and is in the 
center of the business portion of the said town. 

Adjoining the said property in dispute is the large store building 
of Phillip Shwartz, and adjoining him—extending northerly—is 
an almost solid block of business houses and hotel, built of wood, 
brick, and stone; also, on the south, adjoining said disputed property, 
is the large saloon building of A. Mosher, Charles Shields’ general 
inerchandise store, and adjoining Shields the Society Hall, a large 
two-story building with basement room used as a skatiny rink, size 
of said building 40 x 75, with addition on the rear of 20 x 40 feet, 
and adjoining and extending south from said hall are an almost 
solid block of business houses. 

On the opposite side and immediately in front of said property 
in dispute is the large two-story building of W. H. Bennett, 24 x 50 
feet; [on] a lot north of it isthe large two-story building of Wiseman, 
about the same size,and north of it business houses, and about eight 
lots, is the large fire-proof brick store two stories high, 50 x 90, but 
back, owned by M.S. Aschheim, general merchandise, and extend- 


ing south from the said building of Bennett’s are contineous busi- 


ness houses—one in course of erection. 

20 feet of a vacant lot adjoining Bennett’s house and directly op- 
posite said disputed property is valued by its owner, E. P. Clark, at 
($700) seven hundred dollars, and no ground near the post-office 
(which is situated upon the property disputed) is worth less than 
thirty dollars per foot front by seventy-five feet deep—the size of 
all the lots in said town, in accordance with the plat of Park City, of 
record in the oftice of the county recorder of said Summit county. 

And deponant further says that he has on the said property in 
dispute the following improvements, to wit: One hewed log house, 
1} story, 16 x 20 feet, builtin 1874, and additions thereto, consisting of 
aframe kitchen 10 x 14, one story; also one hewed log room 8 x 
14 feet—the house and additions limed and papered « ceiled and 
tin roof on kitchen; also a cellar under said house, 10 x 14 feet and 
7 seven feet high; well about 18 or twenty feet deep ; one log stable, 


— ~~ 


5) 


with outhouses and fencing & grading; also one hundred feet of side- 
walk, which cost party ($40) forty dollars. All of said improvements 
deponent values at seven hundred and forty dollars ($740.00) ; 
and further says that he built a post-office building on said property 
soon after his appointment as postmaster at.Park City, about a year 
ago last past, which building cost him ($740) seven hundred and 
forty dollars; also one frame building adjoining said _ post-office, 
valued at ($200) two hundred dollars; also one-story frame or branch 
store building—cost ($300) three hundred dollars; said building 
and also the post-office building finished with store fronts, large 
plate-glass, and the best Truckee lumber; also the post-office par- 
titions and desk and lock-draw-s built in the lower part of said parti- 
tion ; said post-office building is 18 x 24 feet & 14 feet high; that 
said disputed property upon which said improvements are situated, 
is a piece of ground one hundred feet, fronting on Main street, by 
one hundred and fifty feet deep, four lots twenty-five (25) feet by 
(75) seventy-five feet, fronting upon Main street, and (4) four lots in 
the rear, of (25) feet by (75) seventy-five feet, the said four lots 
fronting on Main street, valued at thirty ($30.00) [per ] foot, ($3,000.00) ; 
four lots in the rear, one thousand dollars ($1,000); total. $4,000; im- 


provements, $1,720 ; total, $5,720. 
JOHN L. STREET. 


Subscribed & sworn to before me this 3d day of November, 1886. 
[Seal D. P. Whedon, Notary Public, Summit Co., Utah.] 
D. P. WHEDON, 
Notary Public, Summit County, Utah. 


[Endorsed:] U.S. Supreme Court. E. P. Ferry vs. J. L. Street. 
Affidavit of John L. Street, appellée, as to the value of the property 
in dispute. 


[Stamped :] Office Supreme Court U. S. Filed Nov. 12, 1886. 
James H. McKenney, clerk. 


In the Supreme Court of the United States. 
I. P. Ferry, Appellant, vs. Joun L. Street, Appellee. 


TERRITORY OF UTAH, | 
County of Summit, | 


F. C. Thompson, being duly sworn, says he is a resident of Park 
City, in said county & Territory, and has so resided since the month 
of June, 1882, 4 vears last past; that he is conversant and ac- 
quainted with the value of property in said town, and especially on 
Main street, in the vicinity of the property in dispute in the above- 
named action; that he resides near the said property, & has been 
doing business in a hundred feet of said property during his resi- 
dence in said place; that the property in that part of town is more 
valuable then in any other portion, and is valued at, and he believes 
is worth, thirty dollars per front foot, by seventy-five feet deep ; that 
he would not take that price per foot for his lot. 
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And deponent says that he values and believes the lots or ground 
in the rear and included in the disputed property is worth thesum 
of $1,000 (one thousand dollars), and the front lots on Main street 
25 x 75), one hundred feet front by seventy-five feet deep, are well 
worth ($4,000) four thousand dollars, and believes, from his knowl- 
edge of the value of property on the part of Main street near the 
said disputed property, that the said property in dispute, with the 
improvements thereon, was well worth the sum of $5,500 & more 
prior to the rendition of the judment rendered by the territorial 


supreme court against said Street during July or August last past. 
F. C. THOMPSON. 


Subscribed and sworn to before me this 5th day of November, 
A. D. 1886. 
[Seal Henry Shields, Notary Public, Summit County, Utah.] 
HENRY SHIELDS, 
Notary Public, Summit County, Utah. 


[Endorsed :] U.S. Supreme Court. John L. Street, appellant, v. 
Edward P. Ferry, respondent. Affidavit of F.C. Thompson as to 
the value of the property in dispute. 


Ssemey :] Office Supreme Court U. S. Filed Nov. 12, 1886. 
James H. McKenney, clerk, 


In the Supreme Court of the United States. 


Epwarp P. Ferry, PI’ff, vs. Jonn L. Street, Deft. 


TERRITORY OF UTAH, a , 
County of Summit, j~° 


Frank H. White, being duly sworn, deposes and says that he is 
a resident of Park City, said county & Territory, and is justice of 
the peace of Park City precinct, in said county of Summit, Utah 
Territory ; that he is acquainted with and knows the value of prop- 
erty in said Park City, and on Main street and adjoining near and 
in the vicinity of the property in dispute in the above-entitled ac- 
tion; that the price of lots in the vicinity and adjoining said dis- 
puted property command a better price than any other in Park 
City, ranging from ($30 to $35) thirty to thirty-five dollars per front 
foot on Main street, extending seventy-five (75) feet back, and de- 
ponent believes that said lots are worth that price. 

And deponent further says that he values the said disputed 
property as follows, and believes it to be worth said sum or amount, 
to wit: ($3,000.00) three thousand dollars per (100) one hundred 
feet front on Main street and seventy-five feet back, and one thou- 
sand ($1,000.00) dollars for the lots or ground in the rear of the 
above-named lots on Main street, and the improvements fourteen to 
fifteen hundred dollars ($1,400) or ($1,500), and the total amount 
at ($5,400.00 or $5,500.00) five thousand and four or five hundred 
dollars at the rendition of the judgment against Street in territorial 
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supreme court, in July or August of 1886, said disputed ground 
measuring as near as can be (100 x 150 feet), one hundred feet on 
Main street and one hundred € fifty feet east or back from Main 


FRANK Hf. WHITE. 


street. 


Subscribed and sworn to before me this Sth (fifth) day of Novem- 
ber, A. D. 1886. 
[Seal D. P. Whedon, Notary Public, Summit Co., Utah.] 
D. P. WHEDON, 
Notary Public, Summit County, U. T. 


[Endorsed :] U.S. Supreme Court. John L. Street, appellant, v. 
E. P. Ferry, appellee. Frank H. White's affidavit as to the value of 
the property in dispute. 


[Stamped :] Office Supreme Court U. S. Filed Nov. 12, 1886. 
James H. McKenney, clerk. 


In the Supreme Court of the United States. 
E. P. Ferry, Appellant, vs. Joun L. Street, Appellee. 


TERRITORY OF UTAH, | 


County of Summit, §*° 


Joseph F. Robinson, being duly sworn, deposes and says that he 
is a resident of Park City, and constable of Park City precinct of said 
county of Summit, and has resided in said town since the year A. D. 
1877 continuously; that he is conversant and well acquainted with 
the value and general price of property in Park City, and especially 
on Main street, on which street he resides, near the U.S. post office, 
which is situated on the disputed property in the above-named action 
between Street & Ferry, which is in the central portion of said town 
and in the center of the business part of town; that the lots on Main 
street adjoining and near the said property in dispute, to wit, lots 
(15 & 16) fifteen & sixteen and lot (“B”) in block (22) twenty-two, 
& (20) feet twenty feet of the south portion of lot (1) one, of block 
(23) twenty-three; lot “B” contains (30) thirty feet, the width of 
Fourth street, which ends opposite (on the west side of Main street), 
of said lot “B” (command the highest price); that the said prop- 
erty in dispute is (100) one hundred feet, fronting on Main street 
and opposite Fourth (4) street, and extends back or east (150) one 
hundred and fifty feet, making four (4) lots in the rear, and joining 
on the east ends of lots 15, 16, & lot “ B,” in block (22) twenty-two, 
& lot (1) one, in block (23) twenty-three; that deponent values and 
believes that the property in dispute & that adjoining and near it is 
worth $30 per foot front & more, and that the (4) lots adjoining & 
in the rear of said described lots fronting on Main street, in dispute 
in the above action, is worth ($10) ten dollars per foot, and that the 
said property in dispute, as above described by said deponent, with 
the improvements thereon, was worth the sum of ($5,000) five thou- 
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sand dollars and over at the time of the rendition of judgment in 
favor of E. P. Ferry in the supreme court of Utah Territory during 
July or August last past (2886). 

J. F. ROBINSON. 


Subscribed and sworn to before me this 5th day of November, A. 
D. 1886. 
[Seal Henry Shields, Notary Public, Summit County, Utah.] 
HENRY SHIELDS, 
Notary Public, Summit County, Utah. 


[Endorsed :] Supreme Court of the United States. J. L. Street, 
appellant, v. E. P. Ferry, respondent. Affidavit of Jos. Robinson as 
to the value of the property in dispute. 


[Stamped :] Office Supreme Court U.S. Filed Nov. 12, 1886. 
James H. McKenney, clerk. 


In the Supreme Court of the. United States. 
EpwarpD P. Ferry, PIl’ff, vs. Jounxn L. Street, Def’t. 


TERRITORY OF UTAH, “ 
County of Summit, ty 


George Brasier, being duly sworn, deposes and says that he is over 
the age of twenty-one and has resided in Park City, said county «& 
Territory, contiueously for & during ten years last past. 

That he is well acquainted with the value of property in Park 
City ; that the general price of lots on Main street, in the central 


business portion of said town, is from thirty to thirty-five dollars per 
front foot. 

That the property in dispute in the above action is in the central 
portion of the business portion of Park City, and that property ad- 
joining and in the vicinity of said disputed property is the most 
valuable in town, including two blocks on either side of the post 
oftice (which is situated upon the said disputed property), and de- 
ponent values the lots fronting on Main street adjoining and near 
the said disputed property (o1 which said J. L. Street resides and 
his resided for the last ten years past, to deponent’s own knowledge) at 
$30 per front foot, seventy-five (75) feet back or depth, and that lots 
back of these that front on Main street are worth and deponent 
values them at ten ($10.00) [dollars] per foot, or ($250) two hundred 
and fifty dollars per lot, adjoining and in the neighborhood of the 
disputed property. 

Deponent further says that he resides on Main street,’a few hun- 
dred feet south of the said disputed property in the above-named 
action, and has carried on the business of bakery during most of 
the time of his residence in Park City, but at present is not following 
that business. 

And deponent further says that he values and believes the im- 
provements and the said disputed property is over ($5,000) five thou- 
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sand dollars at the time of the rendition of the judgment in favor 
of pl’ff in the territorial supreme court of said Territory. 

And deponent further says that north on the adjoining block. of 
the four back lots of the disputed property in this action is the large 
and extensive stamp mill of the Daly Mining & Milling Company, 
which was completed during the year last past, several months prior 


to the rendition of said judgment. 
GEORGE BRAZIER. 


Subscribed and sworn to before me this 4th day of November, A. 
D. 1886. 
[Seal Henry Shields, Notary Public, Summit County, Utah.] 
HENRY SHIELDS, 
Notary Public, Summit County, Utah. 


[Endorsed:] U.S. Supreme Court. J. L. Street, appellant, vs. Ed. 
P. Terry, respondent. Affidavit of George Brasier as to the value of 
the property in dispute. 


[Stamped :] Office Supreme Court U.S. Filed Nov. 12, 1886. 
James H. McKenney, clerk. 


In the Supreme Court of the United States. 


Joun L. STREET, Appellee, 
v8. 
EpwWakp P. Ferry, Respondent. 


Territory oF Utan, | iis 
County of Summit, f° 


Charles E. Street, being first duly sworn, deposes and says that 
he is a resident of Park City, Utah, and has so resided for twelve 
years last past; that he is over twenty-one years of age, and that he 
is well acquainted with the property in Park City, Utah, and with 
the property in dispute in the case of Edward P. Ferry vs. John L. 
Street, and that he 1s well acquainted with the value of said proper- 
ties; that there is immediately adjoining or near the said property 
in dispute the following-described improvements, to wit: On the 
same side of the street and north, separated by a narrow alley, the 
large general merchandise store of P. Swartz, 24x50 feet in size, 
with fire-proof celler, being the first of one continuous block north 
of the best business houses of Park City; on the same side of the 
street and south and adjoining is the large building of A. Mosher, 
with the general merchandise store of Charles Shields next adjoin- 
ing, and the large two-storey Society Association building, costing 
$10,000.00, next adjoining, with business houses adjoining continu- 
ously, extending south for a distance of over one block ; on the op- 
posite side of the street from the aforementioned & same property 
in dispute there is a large two-storey building, the property of W. 
H. Bennett, and other business houses north and south of same 
nearly continuous: that the said property in dispute is situated 
in the most central and business portion of the town of Park City ; 
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that the said John L. Street has now on the property in dispute im- 
provements and buildings as follows: One hewed log house, 25x 16 
feet in size, one and a half stories high, lined, papered, and ceiled 
inside, with additions, to wit: one frame kitchen, 8x14 feet, 
with tin roof; one hewed log bed-room, 8x14 feet, lined and 
papered inside; also, one celler under house 10x14 feet and 
7 feet deep, with one well 18 feet deep, one stable (log) 
14x20 feet, with other outhouses, fences, and improvements by grading, 
all of which said deponent values at $700.00; that further there is 
also one frame building 18 x 24 feet with high ceiling, store front, 
built of Truckee lumber, extra thick red pine floor, lined with post- 
office-finished partition inside, well and substasitially built through- 
out and used for the post-office at Park City, the actual cost of which 
was, to my certain knowledge, $740.00 ; also one frame house 10x 20 
feet, with an addition; also frame 10x14, which deponent values 
at $200.00 ; also one store building, built in September, 1886, and 
costing $300.00; also 100 feet of sidewalk, which cost $40.00. And 
deponent further says that all of the above-named improvements 
are upon the said property in dispute and that said property consists 
of ground 100 x 150 feet in size, and containing four lots of 25 feet 
each, fronting upon Main street, and 75 feet deep, or distance back 
from Main street, and four other lots of same size each (25x 75) as 
above and being the back portion (or back lots) of said plot of ground ; 
that he values the four front lots at $30.00 per foot front, or a total 
of $3,000.00, and the four back lots at $10.00 per foot, or a total of 
$1,000.00, and that it is a matter of record that adjoining ground, 
or that near by, has sold for $25.00 per foot front at different times 
in the past two and three years, and some has sold for more per foot ; 
that it is now held and believed to be worth per foot, on Main street, 
in this section of Park city, by the owners of said ground adjoining 
or near the ground in dispute, to be not less than $30.00 per foot ; 
that the size of all lots in Park City are 25 x 75 feet, in accordance 
with the plat of said town on record; that the total value of said 


land and improvements is $5,980. 
CHARLES E. STREET. 


Subscribed and sworn to before me this 3rd day of November, 
1886. 
[Seal D. P. Whedon, Notary Public, Summit Co., Utah.] 
D. P. WHEDON, 
Notary Public, Summit Co., Utah. 


[Endorsed :] U. S. Supreme Court. E. P. Ferry vs. J. L. Street. 
Affidavit of,Chas. E. Street. 


[Stamped :] Office Supreme Court U.S. Filed Nov. 12, 1886. 
Jaines H. McKenney, clerk. 
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In the Supreme Court of the United States. 
FERRY -vs. STREET. 


TERRITORY OF UTAH, 
County of Summit, 


Philip Shwartz, being duly sworn, deposes and says that he is a 
resident of Park City, said county and Territory; is over twenty- 
one years of age, and has resided in said town about three years 
last past, and further says that he purchased the lot he now resides 
upon, adjoining the property in dispute between J. L. Street and 
kK. P. Ferry, from D. C. McLaughlin on July Ist, A. D. 1884, for the 
sum of twenty-five dollars per foot (size of said lot 25 x 75), the 
deed of which is of record in the office of the recorder of said Sum- 
mit county, Territory of Utah; also gave an additional sum of one 
hundred and fifty dollars for an old frame house in the back end of said 
lot, which was included in the same deed of conveyance. Deponent 
further says that he would not take thirty dollars a foot for his 
ground, and that he believes the ground in dispute, which adjoins 
his, is worth not less than thirty dollars per foot front by seventy- 
five feet back; and further deponent sayeth not. 


PHILIP SHWARTZ. 


Subscribed and sworn to before me this 3d day.of November, 
A. D. 1886. 
[Seal D. P. Whedon, Notary Public, Summit Co., Utah. ] 
D. P. WHEDON, 
Notary Public, Summit Co.; Utah. 


gpa :] U. S. Supreme Court. E. P. Ferry, appellee, vs. 
J. L. Street, appel. Affidavit of Philip Shwartz as to the value of 
the property in dispute. 


[Stamped :] Office Supreme Court U. S. Filed Nov. 12, 1886. 
James H. McKenney, clerk. 
Endorsed on cover: Supreme Court U.S., 1886. October term. 


No. 1079. John L. Street, appellant, vs. E. P. Ferry. Affidavits of 
value. Filed Nov. 12, 1886. 
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JOHN L. STREET, 
Appellant, 


v8. \ APPEAL. 


EDWARD P, FERRY, 
Appellee. ° 


‘ 


Appellant's Brief on Motion to Dismiss Appeal, 
and Reverse Judgment. 


JOHN A. MARSHALL, 
Attorney for Appellant. 
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In the Supreme Vout t of the United sales: 


OCTOBER TERM, 1886. 


JOHN L. STREET, 


e | Appellant, 
| vs. "* |) APPEAL. 
EDWARD P. FERRY, 
Appellee. 
Appellant's Brief on Motion to Dismiss Appeal, 
| and Reverse Judgment. 


_ Respondent moves to dismiss the appeal on the ground 
that “the value is not sufficient”. That the value of the im- 
provements made or the advanced value, since suit coin- 
menced, or since the trial in the lower court, should not be 
considered. 

The appeal being from the julgment of the Supreme 
Court, jurisdiction depends upon the mattr in dispute “‘be- 


a . tween the parties as the case stands upon the writ of error or 
& appeal,” or as it stands in this court and not when the action 
a was instituted. 


Hilton vs. Dickinson, 108 U.S., 174 


At the time of trial, plaintiff (respondent) testified that 
: the rent alone was of the value of twenty dollars per month, 
| (see transcript) as at that time, there were no improvements, 
e ‘ 


wu Mi be OR PCRS ag be: We: MOTE DOBBS resell x Ma a Bieta ites Ps 
¢ . Be, 
ey 
x inh Sad si a ee — me © ee sag : pee week: lie Bi Behan gion > areas Na EAD AT | ie Sie 
EE: iN A SR ad RES RR oe Ra ae Aen so Eh kip SAT EDS GR AES Sus? Wa Raligayserk age Tied See eee ak 
¥ 
o ‘4 
——- 
3 


2 


except a log building, which he says was of little or no value; 
that .meant ground rent alone. This would be $240 per 
annum, ground rent, which, at a fair value, estimated by the 
legal rate of interest—10 per cent.—-would give the value of 
the ground alone, at that time, $2400. The complaint alleges 
value for the year:and nine months prior to the commence- 
ment of the action, at $500 damages, and obtained judgment 
for that amount. 

In his present affidavit he admits that property has ad- 
vanced since then. The fact appears it has largely so. From 
the record, and valuable improvements since made, and sit- 
uation of the property in the center of a prosperous and 
populous: mining town, we think .it fully appears that the 
matter in dispute exceeds five thousand dollars. 

As to the second section of the act of March 3d, 1885, p. 
443, involving the validity of any patent, etc. 

The primary meaning of the word patent as originally 
used in England, signified any instrument conferring grants 
of lands, honors or franchises. 

2 Bouvier, def. patent. 


In the United States it is sometimes understood to mean 
the title deed, by which the Government conveys its lands. 
Id. 

We maintain whatever may have been its more general 
earlier acceptation, that under the land laws, especially the 
later, it is understood to apply as well where lands are in 
controversy, as where inventions are. 

ist. The court will take judicial notice of the course of 
the land department by which it transfers the government 
title. 

2d. The title to all lands is conveyed by patent. All of 
the statut:s of the United States and the decision of the 
court when speaking of the manner by which the title to 
lands shall be transferred, speak of it as by patent. 

See Pre-emption Act, Sections 2263, 2269, 2274, 2276, 
Revised Statutes. 
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Under the Homestead Act. 
Sections 2291, 2292, 2301, 2805, 2308, 2316 and 2317. 


Under the Mineral Act. 

Sections 2325, 2332, 2333, 2337, 2340, and Section 
2370, providing for sale of public lands. 

From previous acts, we think Congress understood the 
word patent at the passage of the act of March 3rd, 1885, to 
include all kinds of instruments whereby the government 
conveys its title. 

There is no reason why the Supreme Court should not 
have jurisdiction to pass upon patents for land, as well as for 
inventions. a 

As to the second proposition. That the judgment should 
be affirmed, on the ground that the appeal was taken for. 
delay, and the errors frivolous, an examination of the 
record will convince the court otherwise, and the fact that 
appellee is continuing to make improvements,shows his good 
faith, as to the errors being frivolous, the Supreme Court of 
the Territory certainly did not consider them so, for it was 
held by it for over one year and a half, and after bein 
decided once a rehearing was granted, and then held under 
advisement for several months before it could arrive at any 
ere: 


II. i 


That the judgment should be reversed. 

This is an action of ejectment, for lands located 
on Section 16, founded on a United States patent. Said 
patent was obtained with Valentine Scrip, which can only be 
located upon lands unoccupied, unappropriated, and not mineral. 
See evidence and U. S. Statutes, vol. 77 p. 6 #¢ 

The answer sets up that at the time of tlie location of said 
Scrip, the lands were occupied as a townsite, having several 
bundred inhabitants: residing upon the same. That on or 
bout the 10th of November, 1874,said premises being within 
the limits of Park City, defendant entered upon the same,and 
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ever since has occupied and possessed the same, and that said 
lands are mineral. | 

On the trial, the patent of plaintiff was objected to, as 
being void upon its face, being for Section 16, said lands hav- 
ing been reserved from sale, being mineral, and also appro- 
priated by Congress for school purposes. 

Defendant offered to prove, that said lands at the time of 
the location of said Scrip were occupied, were mineral, and 
that defendant was interested in a mining claim or location 
embracing the premises in controversy and set forth in the 
complaint. All of which was objected to by plaintiff, and 
the objection sustained by the court, to which defendant 
excepted. 

‘lhe questions to be decided are: 

Ist. Said lands being on Section 16 of school lands were 
they reserved from sale and appropriated for school purposes, 
or appropriated at all. 

2d. Did the court err in refusing to allow defendant to 
prove that said lands were mineral and were occupied at the 
location of said -Scrip. 

3d. Did the court err in refusing to ain defendant to 
answer the qurstion: ‘State whether or not you are interested 
in any mining claims or locations embracing the premises in 
controversy and described in the complaint.” bd 

We mainta@n that the court erred in its decision on each 
of said questions. 


I. 


As to the first: Sections numbered 16 and 36 in each of 
the Territories, egfc., “Shall be reserved for the purpose of 
being applied to schcols in the several Territories, and in the 
States hereafter to be erected out of the same.” 

Sec. 1946, Revised Statutes, Comp. Laws p. 48. 


In the Organic Act the language is, “it shall be, and the 
same are hereby reserved, for the purposes, etc.” Sec. 13, 
Organic Act p. 34. 
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In this case the patent being for lands on Section 16,they 
were reserved from sale, were appropriated; were issued with- 
out authority of law, and the officers had no authority to 
issue the same. 

It has always been the policy of the Government to set 
aside Section 16 of every township for the maintenance of 
public schools. ° The ordinance of 1785 being the first enact- 
ment. 

Cooper vs. Roberts, 18 How. 177. 


® 

And ever since said section has been held, reserved from 
sale and purchase. Id. 

The above suit wasin ejectment«for a part of Section 16. 
The court says, plaintiff’s case affirms, that this section had 
been appropriated to the State of Michigan for the use of 
schools. - P. 176. : 

The appropriation of public lands, for that object, 
became a fundamental principle by the ordinance of 178:, 


which settled the terms of compact between the people and 


States of the Northwestern territory, and the original States, 
unalterable except by consent. 

18 How. p. 177. 

21 Wal. 660, 670. 


This was enforced on Ohio, prior to its admission, while 
a Territory, and Congress ever since in the organization of its 
Territories, has kept this principle in view, to consecrate the 
central section of every township to the same purpose, and it 
has entered into no obligation which would prevent it. Id. 
p. 178. 

And no Territory ever has, or can be admitted as a 
State without accepting the obligation. 

In Ham vs. State of Missouri, 18 How. 126, the court in 
commenting upon the acts of March 6th, 1820, and July 19th, 
1820, says, “that it amounts not merely to a grant for the use of 
schools, of the 16th Section, but fo a positive condition or man- 
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date, 30 far as Congress can make it, for the dedication of 
those sections to that object.” P. 131. 

“Such lands were appropriated to a specific and permanent 
purpose, and as to these lands, sales, and every other disposi- 
tion, inconsistent with such dedication, were expressly in- 
hibited.” Id. 181, 132. 

* The instructions, given and refused in that case (p. 130), 
which the Supreme Court say, were correct, decide that the 
various Acts of Congress with reference to Section 16, operate 
as a grant, for the use of schools, and that such reservation, 
attaches to private land claims which had previous to such 
donation, been claimed by individuals. 

In Kissel vs. St. Louis Public Schvols, 18 How. p. 19, the 
court says: By the Act of 1812 the towns acquired the 
promise of, and an imperfect title to certain vucant lands that 


‘might be found to exist when surveyed. And though no con- 


clusive boundaries had been established, but depended for 
their specific identity on surveys to be executed by the Gov- 
ernment. P. 26. 

In 11 Mich., p. 186, in the case of the Minnessoto Mining 
Company vs. The National Mining Company, which was an 
a tion of ejectment by plaintiff, on a patent from the. United 
States, for part of Section 16, it was held, following Cooper 
vs. Roberts, above, “that the United States are not authorized, 
either by pre-emption or otherwise, to sell any lands which 
might on survey fall within Section 16. 

The lands were appropriated. 

Wilcox vs. Jackson, 13 Pet., 498, 512, 513.. 
9 How., 539, 174, Gains vs. Nicholson. 


The reservation and apprcpriation applies to the Terri. 
tories, as well as States. 

The language of the various statutes is, that sections 
numbered 16 and 36 shall be reserved or, they shall be and 
hereby are reserved to be applied to schools, etc. In either 
case it is an appropriation and gives an inchoate title, in the 
latter it isa grant. 21 Wal., 660-670. 


| 


¢ 


In all the cases cited above, the land was reserved by act 
of Congress, while the repective St:tes were Territories. 

Section 16, was dedicated first by the ordinance of 1785 
tu the Northwest Territory. 

Again by act of Congress of 1802, prior to the admission 
of Ohio. 1 Stats, 550. 18 How., 177. 21 Wal., 660, 670. 

In Ham vs. Mixseuri. the acts cited and relied on, were 
passed March 3, 1811, March 6th, 1820, and July 19th, 1820. 
All prior to the admission of Missouri. 

In Kissel vs. St. Louis Public Schools, the questions arose 
under ths acts of Congress of June 13, 1813, 1824, and 1831. 

In the Minnessota Mining Co.,vs. The National, 11 Mich., 
under the acts of [une 23rd, 1836, while*’a Territory, and the 
subsequent act of 1847. 

It is immaterial whether the lands have been surveyed 
or not, when the location is made the adverse claim attaches, 
except where settlement has been made under the pre-emption act. 

In 11th Mich. above, the plaintiff who claimed a U.S 
patent and selection made in 1845, insisted, that until the 
16th section had been identified by survey of public lands, 
the Federal Government had power to dispose of such lands. 

The survey was not made until 1847. But the court 
says, “from the policy of the government it was never in- 
tended to authorize the sale by the United States of any 
lands which might fall within Sec. 16.” 

In Kissel vs. St. Louis Schools, the act reserving certain 
lands was passed in 1812, they were not surveyed untji 1840. 
The school lands were not designated until 1843, an entry was 
made in 1836, under the pre-emption laws of 1814 and 1816, 
yet the court held that such lands were appropriated and not 
subject to sale or entry. P. 27. 

In the United States vs. Carpenter, 111 U.S., 349. “The 
lands were reserved, the entry void. Jt matters not whether 
the lands had been surveyed or not.’’ 

But these lands were surveyed and Section 16 known 
when located with the scrip. The sorthern line of Section 16 
had been run officially. Section 9 and the tier of sections 
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north, in the same township had been surveyed and returned 
to the land office officially and the whole section surveyed 
prior to location. : 

See testimony of Brooks and Sutherland. 


Where the United States agreed to grant a certain 
quantity of lands to be selected after the lands had been sur- 
veyed, but before they were surveyed or selected, to the re- 
servee deeded his interest, it was held, his title passed. 


Doe vs. Wilson, 23 How., 457. 


The language of the acts reserving Sections 16 and 36 to 
the Territory, effectually withdrew said lands from sale, and 
on theadmission of the Territory, it would become the owner 


absolutely. 
Higging vs. Houghton, 25 Cal., 260. 
Thompson vs. True 48 Cal., 601. 


The act setting aside Sections 16 and 36 to the Territory, 
makes no provision for other lands to be taken in lieu of those 
sections, as in many of the States, and Washington Territory. 
Revised laws, Section 1497, showing that they were not to be 
disposed of except to actual settlers—under the pre-emption 
law where settlement was made prior to the survey. 


; [i. 

The court erred in rejecting the proof of defendant that 
the premises were occupied as a town and were mineral lands. 

It will be contended that defendant does not sufficiently 
connect himself with the paramount title to raise these issues. 
He does, we contend, and that the ‘rule requiring defendant 
to connect himself with the paramount title does not apply to 
this case, or this class of cases. 

The Valentine act was for the benefit of an individual. 
It only operates in favor of a private person. It was there- 
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fore a private statute, and must be plead and proven like any 
other fact. The court cannot take judicial notice of it. 

1 Kent., 260. ° | 

2 Bouv., 21 N. Y., 206. 


It is only evidence against Valentine and the govern- 
ment,and not against strangers,or defendant or third persons. 
1 Whartgn, §§ 625 and 636. 


Plaintiff then, in order to establish his own patent aad 
title, mugt introduce evidence dehors the patent. The defend- 
ant then, in order to defeat the patent, can alsgq introduce 
evidence dehors the patent, and the rule that no evidence 
dchors the patent, can be given ta defeat it, does not apply 
to this class of cases, where the pirty relying upon the 
patent, must himself, go outside of the patent for evidence to 
sustain it. That rule can only apply to cases where the patent 
is valid upon its face, and founded upon a public statute of 
which the court will take judicial notice, and not upon a 
private act, which must be proven. And all of the cases, 
which invoke this principle, are cises arising on public stat- 
utes of which the court will tuke judicial notice. 

The mining act of 1872, Revised Statutes Section 2318, 
provides that “In all cases lands valuable for mineral shall 
be reserved from sale, except as otherwise expressly directed 
by law.” 

That the Valentine act was a private ‘statute, and should 
be found as any other fuct, is recognized by plaintiff and the 
court, for the court in its findings of fact finds ‘that Pred- 
erick A. Nims purchased of Vate:tine, scrip entitling him to 
enter forty acres of unappropriated land,” etc., as a factin the 
findings. 

‘In this case or class of cases, the plaintiff being com- 
pelled to introduce testimony dehors the instrument to estab- 
lish his title, the defendant must be allowed the same 
privilege, and he may show any facts which will show the 
patent, upon which plaintiff’s title rests, to be void. 
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The mining act above quoted, Section 2818, reserves all 
mineral lands from sale, except as therein provided. If not 
acquired under the mineral laws, it is void. a 

Where mineral lands are expected, the officer has no 
authority to issue patent, and it is void. 

Morton vs. Nebraska, 21 Wal., 661, 671. 

* United States vs. Mullan,'7 Sawyer, 466. 

ri 


The law applies equally to salines, mineral lands, school, 
military and lands settled upon for purposes of trade and com- 
merce, having been previously reserved. The officers had no 
authority to issue patent, and this want of power may be 


shown in ejectment. 
Morton vs. Nebraska, 660, 670, 675. 


ITT. 


But defendant had sufficient interest to attack the patent 
and plaintiff’s title. Defendant asked the following questions 
of defendant, which was objected to and sustained. 

_ “State whether or not you are interested in any mining 
claims or locations, embracing the premises in controversy 
and described in the complaint?” 7 

This question if allowed to be answered would have con- 
nected defendant directly, with the paramount title, and 
allowed him to show any facts which would show the lands 
reserved, appropriated, or the patent void. 

ist. That the lands were occupied, and not such as pro- 
vided for by the Valentine Act. 

That the lands were mineral, and enelone the patent 
roid. 

In order that a party may connect himself with the para- 
mount title; to attack a patent, it is only necessary, “that he 
shall possess some right, title, interest, or claim in or to the 
lands that is permitted by the laws of the United States. 

Robinson vs. Forrest, 29 Ual., 320. 


In the above case, defendant offered to prove that he 
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settled upon the land as a pre-emptioner, and that the lands 
were swamp lands. It was refused and held error. That it - 
was a portion of the evidence necessary to connect himeelf, 
etc., with the title. | 
If plaintiff’s patent wag obtained as for agricultural 
lands, as such, it did not convey the title to any minerals or 
precious fnetals contained therein. 
Gold Hil] Mining Company vs. Ish 5 Oregon, 104. 
Hendenfeldt vs. Daney Gold and S. M. Co., 10 Nev. 
290, 93 U.S. 634. 


The mineral lands are reserved from sale except under 
the mining act. 

Section 2322 Revised Statutes, provides that locators, etc., 
shall have the exclusive right of possession and enjoyment of 
all the surface within their Jocation. 

And the locator of a mining claim becomes the assignee 
of the United States, and his right to the posscasion of the 
land is full-and complete. 

* Chapman vs. Toy Long, 4 Saw. 28. 


In Belk vs. Meagher, 104 U. S. 284, speaking of a mining 
location, the Supreme Court says: “The possession of this 
property was just as much withdrawn from the public domain 
as the fee is by a valid grant from tne United States, or the 
possesion by a valid and subsisting homestead pre-emption 
entry. A location when perfected has the effect of a grant 
from the United Staies,” etc. 

If defendant was .in possession then under a mining 
claim or location, his possession was just as good, and his 
title was as ‘good, as though under a patent from the United 
States, and he was in a position to attack any claim or title 
which might be brought against him. 

The patent being for land reserved, was issued without 
authority of law, and void. The officer had no authority to 
grant it. : 

Patterson vs. Winn, 11 Wheat. 380. 
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United States vs. Stone, 2 Wal. 535. 
Stoddard vs. ‘Chambers, 3 How. 318. 
Parker v8. Duff, 47 Cal. 554, 562. 


And it is competent for the defendant, in an action of 
ejectment t to attack the validity of the patent, on the ground 
that the land was excepted from the grant. —~ i 

MeLepgatio vs. Heid, 63 Cal. 208. | 


In the above case the defendant | had not eyen pre-empted 
or filed upon the land, but as he had tried to, the Supreme 
Court said, he had sufficient interest to attack a patent. 

It can be shown that lands are swamp in suits for posses- 
sion, why not then that they are mineral lands. 

‘Thornton vs. Thurston, 28 Oal. 603. 
Kyles vs. Tibbs, 23 Cal. 432. 
Robinson vs. Forrest, 29 Cal. 320. 


The validity of a patent purporting to grant lands which 
the officers had no authority, may be controverted in any 
action directly or indirectly. T .e patent is void and defend- 
ant in ejectment may prove the facts showing its invalidity. 

Carr vs. Quigicy, 57 Cal., 394. . 
- McLaughlin vs. Heid, 63 Qal., 208. 


Appellant’s points are these: Plaintiff has a patent for a 
part of 16th Section for which he has no right, being obtained 
for land reserved, apptopriated, occupied and mineral. 

‘He was not allowed to prove his title to the same, or that 
he had a claim thereon, or that it was mineral land, or to 
eonnect himself with the paramount title. 

JOHN A. MARSHALL, 
Attorney for Appellant. 
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And it is competent for the defen lant, in an action of 
ejectment to attack the validity of the patent, on the ground 
that the land was excepted from the grant. : 

McLaughlin vs. Heid, 63 Cal. 208. 


In the above case the defendant had not even pre-empted 
or filed upon the land, but as he had tried to, the Supreme 
Court said, he had sufficient interest to attack a patent. 

It can be shown that lands are swamp in suits for posses- 
sion, why not then that they are mineral lands. 

Thornton vs. Thurston, 28 Cal. 603. 
Kyles vs. Tibbs, 23 Cal. 432. 
Robinson vs. Forrest, 29 Cal. 320. 


The validity of a patent purporting to grant lands which 
the officers had no authority, may be controverted in any 
action directly or indirectly. T.e patent is void and defend- 
ant in ejectment may prove the facts showing its invalidity. 

Carr vs. Quigley, 57 Cal., 394. 
McLaughlin vs. Heid, 63 Cal., 208. 


Appellant's points are these: Plaintiff has a patent for a 
part of 16th Section for which he has no right, being obtained 
for land reserved, apptopriated, occupied and mineral. 

He was not allowed to prove his title to the same, or that 
he had a claim thereon, or that 1t was mineral land, or to 
‘connect himself with the paramount title. 

JOHN A. MARSHALL, 
Attorney for Appellant. 
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In the Supreme Court 


OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1886. 


JOHN L. STREET, Gry 
Rleintig~i 


vs. - ON APPEAL. 
EDWARD P. Ferry, 


BDeferctominin-emaw, | 


BRIEF FOR APPELLEE ON MOTION TO DISMISS AP- 
PEAL OR AFFIRM THE JODGMENT. 


The motion to dismiss the appeal is made on the ground that the 
case is not appealable under the provisions of the Act of March 3d, 
1885. 

Laws 2 Sess., 48th Cong., p. 443. 


I. 


” is not of sufficient 


‘‘The matter in dispute, exclusive of costs 
value, as appears by affidavi‘s on file. 

The affidavits on both sides were filed after the allowance of the 
appeal in the court below; so that the appeal cannot be supposed to 
have been allowed at all on the value. The affidavits are filed by the 

o sustain the appeal on a new ground. 


They do not fix the value at any stated sum exceeding five thous- 


2. 


and dollars, The estimates of the affiants cannot be regarded as 
being for any sum in particular above that stated; it is enough more in 
their judgment to satisfy the jurisdictional condition mentioned in the 
first section of the act of Congress just referred to. 

In arriving «at this conclusion stress is laid on the fact that valuable 
improvements have been made on the premises, All of these except the 
log house have been recently made—and ma. ie mostly since the judgment 
was rendered against the @@y @eseCin the trial court. Even in- 
cluding the value of these improvements, we are warranted in saying 
the value is not sufficient to sustain the jurisdiction. |The conflict in 
the affidavits probably should net prevent the court from considering 
them with a view toa determination of the fact on which jurisdiction de- 
pends. The case in this respect does not fall within the reasoning of 
the court, in Gage vs. Pumpelly, 108 U. S, 164; nor of Zeigler vs. 
Hopkins, 117 U. S., 689; for there the court below passed 
upon the question of value in allowing the appeal. Here 
the appeal was allowed in the absence of these affidavits ; they are now 
brought originally before the court, after allowance of appeal on 
another ground, to sustain the jurisdiction on the ground of sufficient 
value of the “matter in dispute.” 

The value added since the litigation commenced, by erection of a 
building upen the premises in dispute, ought to be excluded from the 
estimate, fur the same reason that costs are not included. As affecting 
this question, it is a surreptitious enhancement of value. 

Ogelsby vs. Helm, 26 La Ann, €1. 

Schmidt vs. Brown, 33 id. 218. 

Produce Bank vs. Morton, 67 N. Y., 199. 
knopf 1 S/§arntk, 2 Kow-7 3 


If the value of the recent improvements is excluded then there is 
no showing that the value of the matter in dispute exceeds five thousand 
dollars. 


Il. 


The case is nut within the second section of the act of March 3d, 


1885. 


S. fat as that section provides for an appeal:on the ground of in- 


0. 


volving the validity of a patent, it is manifestly confined to patents 
for mventions. 
This appeal was allowed becau-e the validity of a land patent was 


involved, 


If the appeal be not dismissed, we contend that the judgment 
should be affirmed on the ground that the appeal was taken merely for 
delay, and the supposed errors frivolous. 

The appellee was the plaintitf below ; the action was ejectment, 
and he obtained judgment for the restitution of the premises in dis- 
pute. His evidence was a patent from the government to Frederick 
A. Nims; a deed fron Nims to him, and that the defendant was in 
hostile possession, The defendant set u, no claim of title. He was a 
mere Intruder—a squitter. 


I. 


The patent was not void on its face 

The whole contention of the plaintiff in error rests on a denial of 
this proposition. 

The patent purports to have been issued upon a location with Val- 
entine scrip, which was applicable to any “unoccupied and unappro- 
priated land of the United States,” not mineral, surveved or unsurveyed, 

The ground on which it was supposed to be invalid on its face 
was that Congress had appropriated the land by including in the act 
organizing the ‘Verritory of Utah this provision; ‘That when the 
-land in said Territory shall be surveyed under the direction of the 
government of the United States, preparatory to bringing the same 
into market, sections numbered sixteen and thirty-six in each town- 
ship in said Territory shall be, and the same is hereby reserved for the 
purpose of being applied to schools in said Territory, and in the 
States and Territories hereafter to be erected out of the same.” 

St. at Large, p. 


This is not a grant in presenti. Congress merely declares an inten- 
tion. It could at any time repeal this provision Totheextent that 


4. 


mining claims may be located under the act of 1866 or 1872, and, 
as we contend, to the extent to which any private appropriation is P 
authorized and actually made before the extension of the general sys- } 
tem of public surveys to the land so taken, this provision of the Or- 
ganic Act is modified. 

Hydenfeldt vs. Daney G. & S. M. Co., 93 U.S., 634. 

Frisber vs. Whitney, 9 Wall., 187. 3 

Yosemite Valley Case, [5 id. 75. 

Keystone Consolidated vs California, Copp M. L., 102. 


The appellee’s grantor, Nims, was authorized to appropriate to 
himself the forty-acre parcel, which includes the premises in dispute, 
while unsurveyed, by locating it with. Valentine scrip. The findings 
show that he did so appropriate it, and that it was made to appear as a 
part of section sixteen only by the subsequent extension to it of the 
general system of public surveys. 

The court below so decided. 

Pacific Rep. 71. 
See also 7 id. 712, 9 id. 299. 


The conclusion arrived at appears to be sound and to be supported 
by principle and authority. 


IT. 


The matters of fact offered to be proved by the defendand below, 
who is the were inadmissible in the action of eject- 
ment, and were unavailable in any action to him, as he did not connect 
himself with the source of title. 

Smelting Co. vs. Kemp, 104 U. S., 636. 

Rohall vs. Dilla, 114 id 51. 

Sparks vs. Pierce, 115 id. 408. 
Steel vs. Smelting Co. id. 447. 


J. G. SUTHERLAND, 
ARTHUR BROWN, 
Of Counsel for Appellee. 
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mining claims may be located under the act of 1866 or 1872, and, 
as we contend, to the extent to which any private appropriation 1s 
authorized and actually made before the extension of the general sys- 
tem of public surveys to the land so taken, this provision of the Ore 
ganic Act is modified, | 
Hyvdenfeldt vs. Daney G. & S. M. Co., 93 U.5., 654. 
Frisber vs. Whitney, 9 Wall., 187. 
Yosemite Valley Case, [3 id. 75. 
Keystone Consolidated vs California, Copp M. L., 102. 


The appellee’s grantor, Nims, was authorized to appropriate to 
himself the forty-acre parcel, which includes the premises in dispute, 
while unsurveved, by locating it with Valentine scrip. The findings 
show that he did so appropriate it, and that it was made to appear as a 
part of section sixteen only by the subsequent extension to it of the 
general system of public surveys. 

The court below so decided. 

Pacitic Rep. 671. 
See also 7 id. 712, 9 id. 299. 

The conelusion arrived at appears to be sound and to be supported 
by principle and authority. 


IT. 


The matters of tact offered to be proved by the defendand below, 
who is the 6 were inadmissible in the action of eject- 
ment, and were unavailable in any action to him, as he did not connect 
himself with the source of title. 

Smelting Co. vs. Kemp, 104 0. S8., 636. 
Rohall vs. Dilla, 114 id 51. 

Sparks vs Pierce, 115 id. 408. 

Steel vs. Smelting Co. id. 447. 


J. G. SUTHERLAND, 
ARTHUR BROWN, 
Of Counsel for Appellee. 
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_ Appellee’s Brief in Reply to Appellant's Brief. 


J. G. SUTHERLAND, 
ARTHUR BROWN, 


Of Counsel for Appellee. 


IN THE 


DOPREME COURT OF THE UNITED STATES. 


oo + 


OCTOBER TERM. 1886. 


JOHN L. STREET, 


Appellant, 
US. 
EDWARD P. FERRY. 


APPELLEE’S BRIEF IN REPLY TO APPELLANT’S 
BRIEF. 


Ll As to jurisdiction. Neither the nature nor value of the 
matter in dispute tt-such as to give jurisdiction. 


It is evident from appellant's brief that he does mot contend 
that the value of the matter in dispute was $5,000 at the time 
judgment was rendered; but on the ground that the accruing 
damages, the increase in value, and the improvements, since the 
judgment, make the value now $5,000. 

We contend that the evidence of value does not warrant the 
conclusion that the matter in dispute is now of the value of $5,000. 
But we also contend that the value at the time of the judgment is 
the test of jurisdiction. If it is a money judgment recovered by the 


2 


plaintiff, the amount of that judgment, exclusive of costs and ine 
terest, is the test of jurisdiction. | 


Knapp vs. Banks, 2 How., 73. 
Railroad Co. vs. Wood, too U. S., 112. 
Cook vs. Woodrow, 5 Crouch, 13. 
Merrell vs. Petty, 16 Wall, 338, 348. 
Josner vs. Conner, 75 N. Y., 158. 

The Potapsco, 12 Wall., 451. 

The Rio Grande, 19 Wall, 178. 

Walker vs. U. S., 4 Wall, 164. 

Hilton vs. Dickinson, 108 U. S., 165. 


In'the first of these cases, Mr. Justice Story said: ‘“We can 
not look beyond the time of the judgment in order to ascertain 
whether a writ of error lies or not.” 


Where property is the subject of the judgment, doubtless its 
value should be determined at the same point of time in the pro- 
ceedings as when there is a money judgment. 


In Bank of the United States vs. Daniel, 12 Pet., 51, the 
Court says: ‘‘The Act of Congress provides that appeals shall be 
allowed to the Supreme Court from final decrees rendered in the 
Circuit Courts in cases of equity jurisdiction, where the matter in 
dispute, exclusive of costs, shall exceed the sum or value of $2,000. 
The expression ‘‘sum or value of the matter in dispute,’’ has refer- 
ence to the date of the decree below, alike in cases of appeals in 
equity and writs of error at law; they are each grounded on the 
original process of this court operating on the final decree or judg- 
ment, and are limited to the sum or value then in controversy, and 
of which the decree or judgment furnishes the better evidence, 
should it furnish any.’’ 


Peyton vs. Robertson, 9 Wheat, §27. 
Cook vs. U. S., 2 Wall, 218. 


‘Though the word Jatent is applied to all grants, whether of 
lands or franchises, it is obviously used in a restricted sense in the 
Act of March 3, 1885, relative to appeals from Territorial Courts. 
Its association with the word ‘‘copy’’ before ‘‘rights” implies that 
it was inteaded to include only what is usually meant by ‘“‘patent 
rights.’”” In popular usage, the expression denotes only rights 
under patents for inventions. 


fers meer 


tl =The merits. The judgment below should be affirmed. 


The patent contested on the trial was founded’on a location 
made with Valentine scrip issu: d under the private Act passed by 
Congress for the relief of Thomas B. Valentine, @f.cé SX 1872. 


17U.S. £0 649 


That scrip was applicable to any unoccupied and ‘unappro- 
priated non-mineral lands, whether surveyed or unsurveyed. 

So far as its repular issuance depended on facts, the land 
officers were charged with the duty, and possessed a jurisdiction 
to ascertain them. As to the appellant, who was the defendant 
below, and in this form of action, the patent is conclusive that those 
facts existed. — oO, Cnbon. (9¢€ 45. G20 

Sart, (97 (6 “é3 
Steel m nay ei Co., 106 U. S., 454. 


The patent is conclusive evidence that*’the land was unoc- 
cupied, non-mineral, and not appropriated by any proceedings # 
pais, or in the land office. 

The whole contention of appellant to show the invalidity of the 
patent was that there was an ‘‘appropriation” of the land by /aw, 
in legislation of Congress relating to the Territory of Utah. 


Section 15 of the Organic Act is as follows: 


‘‘When the lands in said Territory shall be surveyed under the 
direction of the government of the United States, preparatory to 
bringing the same into market, Sections numbered sixteen and 
thirty-six, in each township in said Territory, shall be, and the 
same are hereby reserved, for the purpose of being applied to 
schools in said Territory, and in the States and Territories here- 
after to be created out of the same.” 


It is in these words in the Revised Statutes: 


‘SEC. 1946.—Sections numbered sixteen and thirty-six ‘in 
each township of the Territories of New Mexico, Utah, Colorado, 


ayn (tb aa RA2tb, . Sfffferet, oo Gee “Re has 


4 


Dakota, Arizona, Idaho, Montana and Wyoming, shall be reserved 
for the purpose of being applied to schools in the several Terri- 
tories herein named, and in the States and Territories hereafter to 
be created out of the same.”’ 


These Sections contain no grant or appropriation. Neither is 
effectual to divest the title of the government either before or after 
survey. And therefore the cases of Cooper vs. Roberts, 18 How., 
177, and other like cases, have no application. 

The Valentine scrip was located on a parcel including the 
premises in question before the public surveys had extended to the 
section in which it is situated. Therefore, the land officers were 
not apprised that the parcel was within the purpose declared by the 
Sections which have been quoted. 


Hydenfeldt vs. Daney G. and S. M. Co., 93 U. S., 634. 


The Interior Department held and still hoids that those sec- 
tions vest no title in the Territory. 


June Hodgert, 1 Copp. Pub. L. Laws, 629. 
Keystone Consolidated vs. California, Copp. Min. L., 100, 105. 


If the title remained in the government it was within the power 
of Congress to dispose of it by subsequent legislation. 
There is no contract or grant in the sections referred to. The 


word ‘“‘reserve’’ is not one implying a grant. It is not an apt word 


to express an intention to part with the thing reserved, but the con 
trary; it implies that the thing is held back: kept in store or ze- 
tained by the party reserving. 

In particular instances this word and the context have shown 
an intention to except parts of an area and dispose of them, finally, 
in a manner different from the disposition which is made of the 
area generally. Many Indian treaties aftord instances -ot such 
reservations. They contain tribal cessions with reservations to 
particular individuals of small parts of the land ceded. 


Stockton vs. Williams, 1 Dong.. Mich., 546. 
S. C. Walk. Ch., 120 : 


In Trustees for Vincennes University vs. The State of Indiana, 
14 How., 268, a reservation was effectual as a grant. The case is 


thus stated in the opinion: 
‘‘The Indian Territory was organized by the Act of Congress 


Sie. . 


Sie. . 
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of the 7th of May, 1800, with the power to legislate given by the 
ordinance of 1787. On the 26th of March, 1804, an Act of 
Congress was passed for the survey and disposal of the public 
lands, by which three land districts were established, and an entire 
township in each was reserved for the use of a seminary of learning, 
to be located by the Secretary of the Treasury. The boundaries of 
the Vincennes land district were the same as designated in the late 
treaty with the Wabash Indians. The Secretary of the Treasury by 
letter of the roth of October, 1806, located township No. 2, south 
of range 11 west, in Gibson County, for the use of a seminary in 
that district. 

‘‘The act of the 29th of November, 1806, and the supplement 
thereto, passed the 17th of September, 1807, established Vincennes 
University, and incorporated the same by the name of ‘‘The 
Board of Trustees of the Vincennes University.’’ The corporation 
was duly organized at Vincennes, on the 6th of December, 1806, 
under the act, and has since continued. The second section of 
the act of incorporation, after reciting the seminary lands under the 
Act of Congress, provided ‘that the trustees, in their corporate 
capacity, or a majority of them, should be legally authorized to 
sell, transfer, convey and dispose of any quantity, not exceeding 
4,000 acres, of said land, for the purpose of putting into immediate 
use the university; and to have or rent the remaining part of said 
township to the best advantage, for the use of said public school or 
university.’ ’’ 

The Court declares the effect of these facts—‘‘In virtue of the 
above Acts, the complainants became possessed of the said town- 
ship of land, and so continued during the territorial government.” 
In another part of the opinion the Court says: ‘‘There was no un- 
certainty in the appropriation. The township was designated, and 
the purpose stated, for which it was reserved. And there can be no 
doubt, from the authorities, that the right vested so soon as a 
capacity was given to the corporation to receive it; prior to this it 
remains in the Federal Government. This is the settled doctrine on 
that subject.’’ 

Vincennes University was a private corporation, and it was 
held to be the intended reservee. The designation of the section, 
the organization of the corporation and its acceptance of the dona- 
tion, executed the intention of Congress. Therefore, the reservation 
took effect as a grant. It was irrevocable and protected by the 
Federal Constitution as a contract. 

The case of Kissel vs. St. Louis Public Schools, 18 How., 19, 
did not proceed on a general reservation for the use of schools. In 
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that case there were three Acts of Congress, the last of which pro- 
vides directly for transfGrmting the title to the beneficiency. Doe 
vs. Wilson, 23 How., 457, is like Stockton vs. Williams, supra, ex- 
cept that the United States agreed to issue patents to the reservees, 
and did so. 

The grant in question in Cooper vs. Roberts, 18 How., 173, 
was an explicit grant to the State of Michigan for the use of schools. 
It was a matter of solemn compact between the United States and 
the State in connection with her.admission into the Union. 

The grant was the same to the State of Missouri, in Ham vs. 
Missouri, Id. 126. United States vs. Carpenter, 101, U. S. 347, 
involves a reservation in the nature of a grant in favor of specific 
parties. 

These cases, and it is believed all others on the subject, recog- 
nize, or at least do not antagonize the proposition, almost self-evi- 
dent, that in every valid grant there must be a grantor capable of 
making the grant, a grantee capable of taking it, and a thing 
granted capable of identification with reasonable certainty. 

The reservation in question is not to a private person or cor- 
poration, nor to any reservee whatever, except the United States. 
The word ‘‘reserve’’ is used in its popular sense. The govern- 
ment directed the retention of the areas found by survey to be sec- 
tions 16 and 36, for the purpose of being applied to the use of 
schools. It was not a reservation to the Territory nor to the pros- 
pective state to be erected out of the same. The lands were to be 
devoted to a public object, not more a matter of state than national 
concern. The manner of applying the land to the object, what 
public agency should be employed to effect it, or what class of 
schools should have the support, was not prescribed. The land 
would have to be sold and the proceeds held and administered for 
that object. It could be done by the United States. 

The reservation merely excepted those sections, when ascer- 
tained and numbered, from the operation of the general laws regu- 
lating the disposal of public lands after survey—after they have 
been ‘‘surveyed under the direction of the government of the 
United States, preparatory to bringing the same into market.” 

‘‘Territories are but political subdivisions of the outlying 
dominion of the United States. Their relation to the general 
government is much the same as that which counties bear to the 
respective States, and Congress may legislate for them as a State 
does for its municipal organizations.”’ 


National Bank vs. Yankton, 101 U. S., 133. 
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Congress had power to repeal Section 15 of the Organic Act 
of Utah Territory; and, indeed, the whole Act; to abolish the 
Territorial Government; to repeal Section 1946, U. S. R. S. 

The purpose declared by these proposed reservations might be 
changed, or even abandoned: the enactment conferred no rights, 
no title perfect or inchoate. 


People vs. Tevey, 8 Mich., 124. 


Grants of a section in each township for schools have hereto- 
fore been uniformly made to the States, and these grants have 
provided for including other equivalent lands for such as have 
been sold prior to the grant. See Sec. 2275 U. S. R. S. 

Congress has assumed the power to sell unsurveyed lands, and 
to direct the patenting of parts of the school sections to persons 
who made settlements thereon prior to the survey. 

The Act passed April 5th, 1882, for relief of George G. 
Snyder, directs a patent for a part of the section 16, now in 
question. 

The acts providing for the sale of mineral lands make no ex- 
ception of areas included in the school sections afterwards ascer- 
tained. The act for the relief of Thomas B. Valentine provides 
for scrip applicable in the same manner to unsurveyed lands, without 
exception of lands that may be found after survey to be parts of the 
school sections. 


J. G. SUTHERLAND, 
ARTHUR BROWN, 


Of Counsel for Appellee. 
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MARY E. WILSON YS. ROBERT BLAIR. 1 


1 Pleas before the Hon. Elmer S. Dundy, judge of the district 

court of the United States for the district of Nebraska 

within the eighth judicial circuit, sitting in the circuit court of the 
United States for said district, at the term of May, A. D. 1884. 


Be it remembered that on the 20th day of December, 1882, a 
petition was filed in the office of the clerk of said circuit court, which 
said petition is in words and figures following, to wit: 


In the Circuit Court of the United States of America in and for the 
District of Nebraska. 


RoBerT Biair vs. Mary E. Witson & Park G. Dosson. 


Robert Blair, the above-named _ plaintiff, complains and shows to 
this court that he is a resident and a citizen of the county of Livings- 
ton, in the State of Illinois, one of the United States of America, 
and that the above-named defendants, Mary E. Wilson and Park G. 
Dobson, are residents and citizens of the county of Butler, in the 
State of Nebraska, one of the United States of America; that the 
amount in controversy in the above-entitled suit exceeds five hun- 
dred dollars, exclusive of costs; and for a cause of action herein 
this plaintiff avers that he is the owner in fee-simple of the south 
half of southeast quarter and northwest quarter of southeast quarter 
of section twenty-eight, in township thirteen north, of range two 
east, in the county of Butler and State of Nebraska, and that he is 
entitled to the immediate possession of the same; that the above- 


named defendants, Mary E. Wilson and Park G. Dobson, unlawfully 


keep the above-named plaintiff, Robert Blair, out of the 
2 possession of said above-described lands. 

Wherefore this plaintiff demands judgment against the 
above-named defendants for the recovery of the possession of the 
above and foregoing described lands, and for his costs of suit. 

M. H. SESSIONS, 
Att’y for Plaintiff. 
STATE OF NEBRASKA, 
Lancaster County, } . 


M. H. Sessions, being first duly sworn, does on oath say that he is 
the attorney of record in the above-entitled case for the plaintiff ; 
that said plaintiff is a non-resident of this State and is not here to 


make this verification; that this affiant believes the facts above : 


stated to be true. 
M. H. SESSIONS. 


Subscribed in my presence and sworn to before me this 19th day 
of December, A. D. 1882. 
[SEAL. ] N. C. ABBOTT, 
Notary Public. 


Upon the back of said petition appear endorsements in words and 
figures following, to wit: No. 314. Doc. F. Robert Blair vs. Mary 
E. Wilson and Park G. Dobson. Petition. Filed Dec. 20, 1882. 
Elmer D. Frank, clerk. M. H. Sessions, att’y for pl’ff. 
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Thereupon, afterwards, to wit, on the 5th day of February, 1883, 
an amended answer was filed in said case, which said amended an- 
swer is in words and figures following, to wit: 


Amended Answer. 


In the Circuit Court of the United States of America in and for 
District of Nebraska. 


Ropert Biarir vs. Mary E. Witson & Park G. Dosson. 


Now comes the said Park G. Dobson and, answering for himself, 
says that he denies that the said plaintiff is the owner in fee- 

3 simple of the said lands.in his said petition described, and 
denies that said plaintiff has any legal estate therein what- 

ever. Said defendant says that he has a legal estate in and to seven 
and one-half acres of the east side of the said northwest quarter of 
said southeast quarter of said section 28, more particularly described 
as follows: Beginning at the northeast corner of said northwest 
quarter of said southeast quarter; thence west fifteen rods ; thence 
south eighty rods; thence east fifteen rods; thence north eighty 
rods to the place of beginning. And defendant says that he and his 
grantees have had and held the peaceable and quiet possession and 
occupancy of said seven and one-half acres from the 8th day of May, 
1878, up to and were so holding and occupying at the time of the 


commencement of this action. 
WM. F. CHAPIN anp 
JAS. E. PHILPOTT, 
Att’ys for said Def’t. 


THE STATE OF NEBRASKA, nas 
Lancaster County, 


Jas. E. Philpott, being first duly sworn, says that he is one of the 
attorneys of record of the said Park G. Dobson; that he is duly au- 
thorized in the premises; that said Park G. Dobson is absent from 
said county of Lancaster; that the facts stated in the said defendant’s 
foregoing amended answer are true in substance and fact, as he 


verily believes. 
JAS. E. PHILPOTT. 
Subscribed in my presence and sworn to before me this 5th day 


of February, 1883. 
ELMER D. FRANK, Clerk. 


Upon the back of said amended answer appear endorsements in 
words and figures following, to wit: No. 314. Doc. F. Robert Blair 
vs. Mary E. Wilson, Park G. Dobson. Amended answer of Park G. 
Dobson. Filed Feb. 5, 1883. Elmer D. Frank, clerk. Wm. T. 
Chapin and Jas E. Philpott, att’ys for Park G. Dobson. 


4 Thereupon afterwards, to wit, on the said 5th day of Feb- 
ruary, 1883, amended answer of Mary E. Wilson was filed in 
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said case, which said amended answer is in words and figures fol- 
lowing, to wit: 


Amended Answer of Mary E. Wilson. 
UNITED STATES OF AMERICA, District of Nebraska: 
In the Circuit Court Thereof. 


RoBertT Biarr vs. Mary E. Witson & Park G. Dosson. 


Mary E. Wilson, answering for herself, says she denies that the 
said plaintiff is the owner in fee-simple of the said south half of the 
southeast quarter and the northwest quarter of the southeast quarter 
of said section twenty-eight, and denies said plaintiff has any legal 
estate in said lands whatsoever. ‘The said defendant avers that she 
has a legal estate in and to all of said lands except seven and one- 
half acres off the east side of the northeast quarter of said southeast 
quarter of said section 28, being a strip of land fifteen rods wide, east 
and west, by eighty rods long, north and south. And said defend- 
ant further saith that she and her grantees have occupied and had 
and held the peaceable and quiet possession of said lands so owned 
by her from the 8th day of May, 1878, up to the present time. 

J. C. CROOKER For 
MARY E. WILSON. 


STATE OF NEBRSAKA, } ais 
Lancaster County, , 


J. C. Crooker, being first duly sworn, on oath says that he is the 
attorney of Mary E. Wilson, one of the defendants in the foregoing- 
entitled suit, and that said defendant, Mary E. Wilson, is a non-resi- 

dent of the county of Lancaster, Nebraska, and she is not here 
5 to make this verification; that this affiant believes that facts 
above stated in her answer are true. 
J. C. CROOKER. 


Subscribed in my presence and sworn to before me this 5th day of 
February, 1883. 
[SEAL. ] _. W. H. SNELLING, 
Notary Public. 


Upon the back of said amended answer appear endorsements in 
words and figures following, to wit: No. 314. Doc. F. Robert Blair 
vs. Mary E. Wilson et al. Amended answer of Mary E. Wilson. 
Filed Feb. 5, 1883. Elmer D. Frank, clerk. J.C. Crooker, def’ts’ 


attorney. 


Thereupon, afterwards, to wit, on the 5th day of February, 1883, 
replies were filed im said case, which said replies are in words and 
figures following, to wit: 


4 MARY E. WILSON VS. ROBERT BLAIR. 


In the Circuit Court of the United States in and for District of 
Nebraska. 


RosBert Buair v. Mary E. Witson & PARK G. Dosson. 


And now comes the above-named plaintiff and denies each and 
every allegation of new matter contained in the amended answer of 


Park G. Dobson. 
M. H. SESSIONS, 
Att’y for Pl’ ff. 
WM. F. CHAPIN & 
J. E. PHILPOTT, 
Att’ys for Def’t. 
Verification waived. 


Upon the back of said reply appear endorsements in words and 
figures following, to wit: No. 314. F. Robert Blair vs. Mary E. 
Wilson & Park G. Dobson. Reply to amended answer of Park G. 
Dobson. Filed Feb. 5, 1883. Elmer D. Frank, clerk. M. H. Ses- 


sions, att’y for pl’ff. 


In the Circuit Court of the United States in and for the District of 
Nebraska. 


6 Rosert Buiair vs. Mary E. Witson & Park G. Dosson. 


And now comes the above-named plaintiff and denies each and 
every allegation of new matter contained in the amended answer of 


Mary E. Wilson. 
M. H. SESSIONS, 
Att’y for Plaintiff. 
J. C. CROOKER, 
Att’y for Mary E. Wilson. 
Verification waived. 


Upon the back of said reply appear endorsements in words and 
figures following, to wit: No. 314. F. Robert Blair vs. Mary E. 
Wilson & Park G. Dobson. Reply to amended answer of Mary E. 
Wilson. Filed Feb. 5, 1883. Elmer D. Frank, clerk. M. H. Ses- 
sions, att’y for pl’ff. , 


Thereupon, afterwards, at the January term of said court, on the 
oth day of February, 1883, the following proceedings were had, as ap- 
pears of record on folio 422, journal “ H” of said court, to wit : 


Trial. 
RoBeErT Buair vs. Mary E. WItson et al. 


Now come the parties herein, by their attorneys; also come the 
following-named persons as jurors, to wit: 1, Wm. Daily ; 2, Victor 
Vifquain ; 3, W. F. Wright; 4, D. C. Work; 5, J. P. Miller; 6,8. P. 
Benadum ; 7, John Doolittle; 8, Solomon Ramsey ; 9, W. R. Horn ; 
10, E. W. Wilcox; 11, Carl Aldrich ; 12, James Allen, who were 
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duly empaneled and sworn according to law; and thereupon, after 
hearing the evidence, argument, and charge of the court, the 

7 jury, without leaving their seats, present to the court their 
verdict, which is in words and figures following, to wit: 


In the Circuit Court of the United States, District of Nebraska. 


Rosert BLAIR 
vs. 314 F. 
Mary E. WItson and Park G. Dosson, Def’ts. 


We, the jury, being duly empaneled and sworn, do find and say 
that we find on the issue joined for the said defendants. 
JOHN DOOLITTLE, Foreman. 


Whereupon it is ordered by the court that judgment be, and the 
same is hereby, entered for the defendants upon said verdict; and, 
on motion of the plaintiff, it is further ordered by the court that 
said judgment and verdict be, and they are hereby, set ‘aside and a 
new trial ordered. Cause continued. | 


Thereupon afterwards, at the January term of said court, on the 
14th day of January, 1884, the following proceedings were had, as 
appears of record on folio 141, journal “I” of said court, to wit: 


RoBeErT BLAIR 
v8. Trial. 314 F. 
Mary E. WItson et al. 


Now come the parties herein, by their attorneys; also come the 
following-named persons as jurors, to wit: 1, A. Canfield; 2, Alford 
Bruner; 3, J. A. Force; 4, L. W. Miller; 5, M.Steine; 6, John Scrib- 
bins; 7, Sidney Smith; 8, C. D. Martin; 9, T. J. Mason; 10, W. R. 
Sapp; 11, W. W. Kendall; 12, C. M. Pike, who were duly empan- 

eled and sworn according to law. 
8 And thereupon the parties agree to stipulate as to facts 
and try this cause to the court; and, on motion, it 1s ordered 
by the court that said jury be and the same is discharged, and this 
cause is thereupon argued and submitted to the court by attorneys 
for the respective parties on said stipulations of facts. 


Thereupon afterwards, to wit, on the said 14th day of January, 
1884, stipulation was filed in said case, which said stipulation is in 
words and figures following, to wit: 


In United States Circuit Court in and for the District of Nebraska. 


RospertT BLAIR 
vs. 
Marky E. Witson and Park G. Dosson. 


Cause submitted on the pleadings and the following stipulations, 
and to be decided by the court and without the intervention of a 


jury: 
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1st. That the land described in petition was entered by military 
bounty-land warrant No. 3935, on the 26th day of Nov., 1867. 

2. That said entry so made on the 26th day of Nov., 1867, was 
suspended on the 11th day of Dec., 1868, in the manner and for the 
reasons set forth, as shown by copies of letters hereto attached and 
made a part of this stipulation, dated, respectively, Dec. 11th, 1868, 
July 17th, 1878, May 4th, 1881, May 8th, 1879, March 24th, 1879. 

3. That when the said land warrant was returned from the local 
office at Lincoln, on the 17th day of March, 1879, to the General 
Land Office, there was no revenue stamp attached to the assignments 

on said warrant. 
9 4, That said suspension of said entry was removed and the 
location approved and passed for patenting, as in said letters 
stated, and was patented July 20th, 1881. 

5. That the said location was made at the time and manner as 
shown by certified and exemplified copy of location and entry dated 
Nov. 26th, 1867, hereto attached and made a part hereof. 

6. That the defendants’ title to said lands and their occupation 
thereof is under and by virtue of the deed executed and delivered 
by Frank Davis, county treasurer of Butler Co., Neb., hereto attached 
and made a part hereof. : 

7. That the said defendants are the grantees of Charles L. Flint, 
the grantee named in said deed executed by said Frank Davis, 
treasurer, &c., and that said Charles L. Flint and his said grantees 
have held the possession and occupancy of said lands under the said 
treasurer’s deed for the six years last past, immediately preceding 
the commencement of this suit, and ever since and now are in the 
actual occupancy of said lands. 

8. That the said defendants now have, and, have had for five years 
preceding the commencement of this suit, all the title and estate in 
and to said Jands that the said Charles L. Flint acquired by said 
treasurer’s deed. 

MARY E. WILSON anp 
PARK G. DOBSON, 
Defendants, 
By J. C. CROOKER & 
' JAS. E. PHILPOTT, 
Their Attorneys and Counsellors. 
M. H. SESSIONS, 
Att’y for Robert Blair, Pl’ff. 


Attached to said stipulation are papers in words and figures fol- 
lowing, to wit: 
10 GENERAL LAND OFFICE, December 11th, 1868. 

GENTLEMEN: The location made at the Nebraska City land 

office on the 26th day of November, 1867, by Robert Blair, of La 
Salle county, Illinois, with bounty land warrant No. 3935, for 120 
acres, act of 1855, R. & R., No. 2480, on the S. } and N. W. } of S. 
oh sec. 28, T. 13 N., R. 2 east, has been under examination at this 
office. 
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[find said warrant is assigned at the county of La Salle, in the 
State of Illinois, by the warrantee, Matthias Shaul, to Sarah Burk, 
and by her, at the same place, to Robert Blair, the locator; but both 
of said assignments are without any attesting witnesses, and with- 
| out the proper amount of internal revenue stamps, as required by 
law and the rules of this office. ; 
) You will, therefore, notify the locator that before a patent can 
issue he must cause each of said assignments to be properly per- 
fected by procuring two subscribing witnesses to each, and affix to 
each a agi revenue stamp where I have marked with a pencil 
thus: X. 

For his convenience I herewith enclose you said warrant, stamped 4 
located, to prevent it being used should it fall into improper hands; | 4 
and when the same shall have been so perfected and stamped you 2 
: will return it to this office, when, if found to be correct, a patent will i @ 
) issue. 4 

Very respectfully, your ob’t serv’t, aS 
J. O. WILSON, 


: Commissioner. 
Register and receiver, Lincoln, Nebraska. 


oe 


U. S. Lanp OFFICE, 
LINCOLN, NEB., Dec. 22d, 1882. 
I hereby certify that the above is a true and correct copy of the 
original letter which is now on file in this office. 


f° H. D. ROOT, Receiver. 


SMe, 


11 B. Enclosure. N. 53912. 4 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
3 WASHINGTON, D. C., July 17th, 1878. 
Register and receiver, Lincoln, Nebraska. 

GENTLEMEN: As a reply to the receiver’s letter of 10th inst. rela- 
tive to M. B. land warrant No. 3935, 120 a., act of 1855, 1 inclose copy 
of letter dated Dec. 11th, 1868, addressed to the district officers at 
Lincoln, Nebraska, by which you will see that said warrant was 
located at Nebraska City, Nov. 26, 1867, upon the S. 3 of S. E. } 
and N. W. } of S. E. }, 28.13 N., 2 E., by Robert Blair; also that 
said location was suspended on account of defective assignment, &c., 

, and that the warrant was returned to the R. & R. for correction. 
ed ° e ° ° ° 

You will endeavor to carry out the instructions contained in my 
letter of Dec. 11th, 1868, and, if successful, return the warrant, that 
patent may issue thereon. 

In your further correspondence relative to this case please refer to 
this as B by its date. 

Very respectfully, J. A. WILLIAMSON, 
Commissioner. 


nant A PSE SOLERO PELE LILE EA LIMO LOI F SLL IE LELS LL OOOO IE LE ERLE GC LILLE SE EA BOF, 9 


RET ne oe See ee ie ers Fs de 
eg! Dra a ok" Oe eT ss 7. eee ee te eye gore By Be ee 
eh OES So gn". Mt TN i Batic! BS | eo oe ee 


— 


MARY E. WILSON VS. ROBERT BLAIR. 


RECEIVER’S OFFICE, 
Lincoin, NEBR., Dec. 22d, 1882. 


I hereby certify that the above is a true and correct copy of the 
original which is now on file in this office. 


H. D. ROOT, Receiver. 


(Letter of July 17, 1878.) 


12 WasHIneoTon, D. C., March 24, 1879. 


Register and receiver, Lincoln, Nebraska. 

GENTLEMEN: I am in receipt of the receiver’s letter of 17th inst. 
inclosing M. B. land warrant No. 3935, 120 acres, Oct., 1855, in reply 
to my circular letter of March 8, 1879. 

Very respectfully, J. A. WILLIAMSON, 
Commissioner. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINGTON, D. C., March 8, 1879. 


Register and receiver. 

GENTLEMEN: From time to time for many years military bounty 
land warrants have been returned to the several local offices, in 
order to have defective assignments perfected. Should any such 
warrants still remain in your possession you will at once return them 
to this office, with careful reference to date of the letter transmitting 
the same. 

Prompt attention is expected. 

Very respectfully, J. A. WILLIAMSON, 
Commissioner. 


13 (B. Warrant.) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINGTON, D. C., May 4th, 1881. 
Register and receiver, Lincoln, Nebraska. 

GENTLEMEN: November 26, 1867, Robert Blair located warrant 
3935, 120 acres, act 1855, at Nebraska City, upon the S. 3 of S. E. 4 
and N. W. } of S. E. } 28,13 N., 2E.,R. & R., 2480. 

The location was suspended for the reason that the proper num- 
ber of revenue stamps had not been attached to the assignments of 
the warrant; also for the reason that no witnesses’ names were attached 
to said assignments. 

The rev. stamps have been attached, and in view of the fact that 
the officers before whom the acknowledgments were made have cer- 
tified to the identity of the assignors, and that 18 years have elapsed 
since the assignments were made and no objections thereto have 
been filed in this office, I have this day caused the suspension to 
be removed and the location approved and passed for patenting, no 
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adverse claim to the tract being shown by our records. Make the 
proper notes on your records. 


Very respectfully, J. A. hase se ra 
ommissioner. 


U.S. Lanp OFFIcE, Lincoin, NEB., Dec. 22, 1882. 


I hereby certify that the above is a true and correct copy of the 
original which is now on file in this office. 


H. D. ROOT, Receiver. 


(Letter of May 4, 1881.) 
14 B. 


DEPARTMENT OF THE INTERIOR, 
GENERAzw LAND OFFICE, June 4th, 1883. 


I, I. Harrison, Acting Commissioner of the General Land Office, . 
do hereby certify that the annexed copy of the application by Robert 
Blair to locate warrant 3935, 120 A., act 1855, 1s a true and literal 
exemplification from the original on file in this office. 

In testimony whereof I have hereunto subscribed oo and 
caused the seal of this office to be affixed, at the city of Washington, 
on the day and year above written. 

[SEAL. ] I. HARRISON, 
Acting Commissioner of the General Land Office. 


(4—002.) 
Military Bounty Land Act of March 1, 1855. 


Land warrant, No. 3935. Register & receiver’s No., 2480. 


LAND OFFICE, NEBRASKA City, November 26, 1867. 


We hereby certify that the attached military bounty land war- 
rant No. 3935 was on this day received at this office from Robert 
Blair, of La Salle county, State of I]linois. 

S. McCONIGA, Register. 
H. KENNEDY, Receiver. 


I, Robert Blair, of La Salle county, State of Illinois, hereby apply 
to locate, and do locate, the S. 3 and N. W. } of S. E. quarter of sec- 
tion No. 28, in township No. 13 north, of range No. 2 east, in the 

-_* district of lands subject to sale at the'land office at —, containing 
120 acres, in satisfaction of the attached warrant numbered 3935, 
\ issued under the act of March 3, 1855. 

; 15 Witness my hand this 26th day of November, A. D. 1867. 
) ROBERT BLAIR. 
Attest: | 

S. McCONIGA, Register. 

H. KENNEDY, Receiver. 


I request the patent to be sent to 
2—580 
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LAND OFFICE, NEBRASKA City, November 26, 1867. 
We hereby certify that the above location is correct, being in ac- 
cordance with law and instructions. 
H. KENNEDY, Receiver. 


S. McCONIGA, Register. 


Endorsed: No. 3935. 120acres. Actof March 3,1855. Located 
at Nebraska City Nov. 26, 1867. Approved as to Div.C May 3, 
1881. H.W. Received May 4, 1881, and passed for patenting. 
Stokes. Patented July 20, 1881. Recorded vol. 532, page 57. 
Transmitted Aug. 8, 1881. R. & R., No. 2480. | 


Treasurer’s Tax Deed. 


Whereas Charles L. Flint, of Boston, Mass., did, on the 8th day 
of May, A. D. 1878, produce to the undersigned, Frank Davis, 
treasurer of the county of Butler, in the State of Nebraska, a cer- 
tificate of purchase in writing, bearing date the sixth day of Sep- 
tember, 1875, signed by W. M. Bunting, who at the last-mentioned 
date was treasurer of said county, from which it appears that F. A. 
Osborn did,on the sixth day of September, 1875, purchase at the 
office of the county treasurer of ‘said county, at public auction, in 
said county, the tract, parcel, or lot of land lastly in this indenture 
described, which said real estate was sold to F. A. Osborn for the 
sum of sixteen and .74 dollars, that being the amount due on the 
following tract or lot of land situated in the county of Butler and tom 
State of Nebraska and returned delinquent for the non-payment of 

taxes, costs, and charges for the year 1874, to wit: 
16 The south half of the southeast quarter and northwest 
quarter of the southeast quarter of section No. twenty-eight 
(28), in township No. thirteen (13) north, of range No. two (2) east. 

And it appearing that the said Charles L. Flini is the legal owner 
of said certificate of purchase, and the time fixed by law for re- 
deeming the land therein described having now expired, and the 
same not having been redeemed as provided by law, and the said 
Charles L. Flint having demanded a deed for the tract of land men- 
tioned in said certificate, and which was the least quantity of the 
tract above described that would sell for the amount due thereon for 
taxes, costs, and charges as above specified, and it appearing that 
said lands were legally liable for taxation, and had been duly as- 
sessed and properly charged on the tax-book or duplicate for the 
year 1874, and that said lands- had been legally advertised for sale q 

_ for taxes, and were sold on the sixth day of September, 1875: 

Now, therefore, this indenture, made this eighth day of May, 
1878, between the State of Nebraska, by Frank Davis, treasurer of 
said county of Butler, of the first part, and Charles L. Flint, of the | 
second part, witnesseth: That the said party of the first part, for . 
and in consideration of the premises and the sum of one dollar in 
hand paid, hath granted, bargained, and sold, and by these presents 
doth grant, bargain, sell and convey, unto the said party of the 
second part, his heirs and assigns, forever the tract or parcel of land 
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mentioned in said certificate and described as follows, to wit: The 
south half of the southeast quarter and the northwest quarter 
of the southeast quarter of section No. twenty-eight (28), in town- 
ship No. thirteen (13) north, of range two (2) east, situated in the 
county of Butler and State of Nebraska: | 
To have and to hold said mentioned tract or parcel of land, 
17 with the appurtenances thereunto belonging, to the said party 
of the second part, his heirs and assigns, forever in as full 
and ample a manner as the said treasurer of said county is em- 
powered by law to sell the same. : 
In testimony whereof the said Frank Davis, treasurer of said 
county of Butler, has hereunto set his hand and seal this eighth day 


of May, A. D., 1878. 
FRANK DAVIS, [SEAL. | 
Treasurer of Butler County, State of Nebraska. 


Attest: B. F. RALPH, 
County Clerk. 


In presence of— 
H. GARFIELD. 
WM. M. SMITHSON. 


THE STATE OF NEBRASKA, ae 
Butler County, : 


On this eighth day of May, A. D. 1878, before me, the undersigned; 
Horace Garfield, a notary public duly appointed and commissioned 
in and for said county, personally appeared the above-named Frank 
Davis, treasurer of said county, and acknowledged the foreguing in- 
strument, and also the execution thereof, to be his voluntary act and 
deed as such treasurer; and I further certify that I know the said 
Frank Davis, who executed the above deed as grantor, to be the 
identical person described therein, and to be the treasurer of said 


' county of Butler, in the State of Nebraska. 


In witness whereof I have hereunto set my hand and notarial seal 


the date aforesaid. 
[SEAL. ] | HORACE GARFIELD, 
Notary Public. 


Endorsed: Tax deed. The State of Nebraska to Charles L. Flint. 
The State of Nebraska, Butler county, ss. Entered on numerical 
index and filed for record in the clerk’s office of said county the 

18th day of May, 1878, at 12 o'clock, and recorded in book 7 
18 of deeds, on page 23. B. F. Ralph, county clerk. S.S. E. } 
N. W.S. E. 28, 13, 2, May 8th, 1878. Fees, $1.50, p’d by M.& O. 


Upon the back of said stipulation appear endorsements in words 
and figures following, to wit, No. 314, F. Rob’t Blair vs. Mary E. 
Wilson e al. Stipulation. Filed Jan. 14, 1884. Elmer D. Frank, 


clerk. 
Thereupon, afterwards, at the said January term of said court, on 
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the 27th day of February, 1884, the following proceedings were had, 
as appears of record on folio 275, journal “I,” of said court, to wit: 


Judgment. 


RoBERT BLAIR 
vs. No 314, F. 
Mary E. WItson et al. 


This cause, being heard on the pleadings, evidence, and stipula- 
tion of facts, was submitted to the court without the intervention of 
a jury, trial by jury being waived by stipulation of parties. 

On consideration whereof and the court being fully advised in 
the premises find on the issues joined for the plaintiff. It is there- 
fore considered, ordered, and adjudged by the court that the said 
plaintiff is the owner of and entitled to the immediate possession of 
the premises described in the petition herein, to wit, the south half 
of southeast quarter and northwest quarter of southeast quarter of 
section twenty-eight, in township thirteen north, of range two east, 
situate in the county of Butler and State of Nebraska, and that said 
plaintiff have and recover of and from the said defendants the said 
premises, together with costs herein, taxed at $—. 

Thereupon afterwards, to wit, on the 28th day of February, 1884, 
motion for new trial was filed in said case, which said motion is in 
words and figures following, to wit: 7 


19 Motion for New Trial. 


In the Circuit Court of the United States of America in and for the 
, District of Nebraska. 


RosertT BLAIR 
v8. 
Mary E. Wirson and Park G. Dosson, Defendants. 


The said defe:dants move the court for a new trial of this cause 
for the following reasons, to wit: 
That the decision and judgment of the court is not sustained by 
the evidence and is contrary to law. 
| J. C. CROOKER anpb 


JAS. E. PHILPOTT, 
Attorneys for Defendants. 


Upon the back of said motion for new trial appear endorsements 
in words and figures following, to wit: No. 314, F. Robert Blair, 
pl’ff, vs. Mary E. Wilson e¢ al. Motion for new trial. Filed Feb. 
28, 1884. Elmer D. Frank, clerk. J. C. Crooker & J. E. Phil- 
pott, att’ys for def’ts. 


Thereupon, afterwards, at the May term of said court, on the 24th 
day of May, 1884, the following proceedings were had, as appears of 
record on folio 389, journal “I” of said court, to wit: 


a PET ORS. 
. 
e. 


MARY E. WILSON VS. ROBERT BLAIR. 13 
RosBeErRtT BLAIR 
314, F. 


v8. 
Mary E. WItson et al. 


This cause coming on to be heard on the motion of defendants 
to set aside the judgment and for a new trial herein was argued and 
submitted to the court by the attorneys for the respective parties ; 
whereupon, after careful consideration thereof, it 1s ordered, ad- 
judged, and decreed by the court that said motion be, and the same 
is hereby, denied, and the judgment heretofore entered herein to re- 
main absolute. 


20 Thereupon, afterwards, at the said May term of said court, 

on the 16th day of September, 1884, the following proceed- 
ings were had, as appears of record on folio 498, journal “I” of said 
court, to wit: , 


v8. 
Mary E. Witson et al. 


Now come the parties hereto, by their attorneys, and, on motion, 
it is ordered by the court that said defendants have leave to file affi- 
davits to show value of property in dispute in this action to-day, and 
plaintiff to file counter-affidavits in 20 days. 


RoBerT BLAIR 
314, F. 


Thereupon, afterwards, to wit, on the 16th day of September, 1884, 
affidavits of value of property were filed in said case, which said affi- 
davits are in words and figures following, to wit: 


Affidavit. 


In the Circuit Court of the United States for the District of 
Nebraska. 


Rosert Buatr, PIl’ff, vs. Mary E. Wiison, Def’t. 


STATE OF NEBRASKA: 


R. M. Sibbett, who being first duly sworn, says he resides in But- 
ler county, Nebraska; that he is a lawyer by profession, and has 
been engaged the five years last past in the sale of Butler county 
lands, having sold in that time many thousand acres of land, and 
is well acquainted generally with the value of land in said county. 

He further says he is particularly acquainted with the following- 
described lands, to wit: S. } of the S. E. } of S. 28, town. 13 N., R. 

2 east, in said county, and knows the value thereof, and, ac- 
21 cording to his best knowledge and judgment, he believes said 

lands are worth six thousand dollars; said lands are situated 
adjoining the village or city plat of Ulysses and [are] very valuable 
for building purposes, as well as agricultural purposes. 

And further this affiant says not. 

R. M. SIBBETT. 
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STATE OF naa 
Butler County, 


Subscribed in my presence and sworn to before me by the said 


affiant this 3ist day of May, 1884. 
[SEAL. ] L. D. WILGUS, 


Notary Public. 


Endorsed: Affidavit of R. M. Sibbett. Exhibit “A.” J. E. Phil- 
pott & J. C. Crooker, att’y for Mary E. Wilson. Filed Sept. 16, 1884. 


Elmer D. Frank, clerk. 
Affidavit. 


In the Circuit Court of the United States for the District of 
Nebraska. 


Rosert Brarr, Plaintiff, v Mary E. Witson, Defendant. 


STATE OF NEBRASKA: 


Adam E. Spurks, who being first duly sworn, on oath says that 
he resides in Ulysses, Butler county, Nebraska, and has resided in 
said county the past fifteen years; that he is and has been and still 
is engaged in buying and selling real estate in said county, and 
knows the value of lands in the vicinity of Ulysses. He further 
savs he knows the location and value of the following-described 
lands, to wit, viz: S. 3 of the S. E. } of S. 28, town. 13 N., R. 2 E., in 
said county, and to his best knowledge and belief said lands, ex- 
clusive of buildings, are worth more than six thousand dullars. 
Said lands are situate adjoining the city plat of Ulysses, and very 
valuable for city use, as well as for agricultural purposes. And 


further he says not. 
° A. E. SPURCK. 
22 STATE OF NEBRASKA, 
Lancaster County, \ es. 


Subscribed in my presence and sworn to before me by the said 


A. E. Spurks this 9th day of August, 1884. 
[SEAT. ] L. W. BILLINGSLEY, 
Notary Public. 


Endorsed: Affidavit of A. E. Spurks. Exhibit “B,” Filed Sept: 
16, 1884. Elmer D. Frank, clerk. J. E. Philpott & J. C. Crooker, 


att’ys for def’t. 
Affidavit. 


In the Circuit Court of the United States for the District of 
Nebraska. 


ROBERT Briar, Plaintiff, 
vs. 
Mary E. Witson and Park G. Dosson, Defendants. 
THe STATE OF NEBRASKA, | 
Butler County, 
Mary E. Wilson, S. T. W. Thrapp, H. S. Craig, C. A. Howe, H. H. 


Re? 
mes, 
a 
ny 
oe 


P. 
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Miller, Robert Ruby, and W. F. Malone, being first duly sworn, say 
that they are each residents of Butler county, State of Nebraska ; 
that each for her and himself do say that she and he are well ac- 
quainted with the following-described lands and tenements and the 
improvements thereon, to wit: The south half (8. 4) of the south- 
east quarter (S. E. }) and the northwest quarter (N. W. }) of tne 
southeast quarter (S. E. }) of section numbered twenty-eight (28), in 
township number thirteen (13) north, of range numbered two (2) 
east, in the said county of Butler, in the said State of Nebraska, and 
that said affiants, each for herself and himself, say that the said 
lands and tenements and improveinents thereon are worth in value 
the sum of five thousand dollars ($5,000.00) or more. And affiants 


further say not. 
MARY E. WILSON. 
23 ; S. T. W. THRAPP. 
H. S. CRAIG. 
C. A. HOWE. 
ROBT. RUBY. 
H. H. MILLER. 
W. F. MALONE. 
Subscribed in my presence and sworn to before me this the 30th 
day of April, A. D. 1884. 
[SEAL. ] GEO. P. REYNOLDS, 
Notary Public. 


Endorsed: In the U. S. C. court. Rob’t Blair, pl’ff, vs. Mary E. 
Wilson et al. Affidavits of value of property described in petition. 
Exhibit “C” (3). Filed Sept. 16, 1884. Elmer D. Frank, clerk. J. 
E. Philpott and J. C. Crooker, att’ys for def’t. 


Affidavits. 


In the Circuit Court. of the United States for the District of 
Nebraska. 


Rospert Buarr, Plaintiff, 
v8. 
Mary E. Witson and Park G. Dosson, Defendants. 


THE STATE OF oe 
=) 88 : 
Butler County, 


Mary E. Wilson, H.S. Craig, James Reed,and S.T. W. Thrapp, being 
first duly sworn, say that they are each residents of the said county 
of Butler, in the State of Nebraska; that each for her and himself 
do say that she and he are well acquainted with the following-de- 
scribed lands and the tenements and improvements thereon, to wit: 
The south half (S. 4) of the southeast quarter (S. E. 4) and the north- 
west (N. W. 4) quarter of the southeast (S. E. +) quarter of section 
numbered twenty-eight (28), in township numbered thirteen (13) 
north, of range numbered two (2) east, in the said county of Butler, 
in the said State of Nebraska. And the said affiants, each for her 
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and himself, further say that the said lands, tenements, and improve- f 
ments thereon are worth in value the sum of five thousand ($5,000.00) = 
dollars or more. And further affiants say not. - 

| MARY E. WILSON. 
Ss. T. W. THRAPP. ; 

H. 8S. CRAIG. 

JAMES REED. 


24 Subscribed in my presence and sworn to before me by each 
of the said affiants this sixteenth day of April, A. D. 1884. 
[SEAL. ] ' GEO. P. REYNOLDS, 
Notary Public. 


Upon the back of said affidavits of value of property appear en- 
dorsements in words and figures following, to wit: In the U.S. C. 
C. No. 314, F. Rob’t Blair, pl’ff, vs. Mary E. Wilson e¢ al. Affida- 
vits of value of property described in petition. Exhibit “D” (4). 
Filed Sept. 16, 1884. Elmer D. Frank, clerk. J. E. Philpott and 
J. C. Crooker, att’ys for def’ts. 


Thereupon, afterwards, to wit, on the 4th day of October, 1884, 
affidavits of-plaintiff as to value of land were filed in said case, | 
which said affidavits are in words and figures following, to wit: 


In the Circuit Court of the United States in and for the District of 
Nebraska. | 


RosBert BuLair vs. Mary E. WILson. 


STATE OF NEBRASKA, oan 
Butler County, 


Park G. Dobson, being duly sworn, on oath says that he is sixty- 
five years of age; that he resides in the village of Ulysses, in Butler 
county, and that he has resided here since 1869; that I was one of 
the defendants in the suit of Robert Blair against Mary E. Wilson 
and Park G. Dobson, brought against us in the said court above 
named for the recovery of the possession of the south half of the | 
southeast quarter and the northwest quarter of the southeast quar- es 
ter of section 28, township 13 north, of range No. 2 east; that the | 

said Mary E. Wilson and myself each answered separately in 
25 said case for ourselves, she being in possession and claiming 
: to own all of the above-described lands, excepting seven & 
one-half acres which I was in possession of and claimed to own; 
that since the trial of said case in the said court I have purchased 
of said Robert Blair & paid him for the said seven & one-half acres 
of said lands, and he has deeded thesame to me; that I have never 
employed or authorized James E. Philpott and J. C. Crooker, att’ys- 
at-law, or any other person, to move for a new trial in said 
case, neither do I desire a new trial in said case, and they have no 
authority to appear in the said case for me for the purpose of taking 
the case to the Supreme Court of the United States, and I do not 
wish them to take or attempt to take said case to said Court so far 


ee 
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as Iam concerned. I further say that I am well acquainted with 
land in this vicinity and its value; that the cash value of the above- 
described land, with all of the improvements, is not worth one cent 
over twenty-five dollars per acre; that the same is not the best kind 
of land for agricultural purposes ; it is alkaline in spots all over the 


_ same; it lays near to the said village of Ulysses, which has a “aa 


lation of between seven and eight hundred; said village of Ulysses 
is about fifteen miles from David City, which is the county seat of 
Butler county; that I know R. M. Sibbett, an att’y-at-law; he 


resides in said David City. 
PARK G. DOBSON. 


Subscribed and sworn to before me this 17th day of September, 


1884. 
[SEAL. ] G. E. WALDO, 


Notary Public, Butler County. 


In the Circuit Court of the United States in and for the District of 


Nebraska. . 
26 RosBertT Bair vs. Mary E. WItson. 
STATE OF NEBRASKA, oe 
. 8s: 
Butler County, 


Alfred Pardoe, being duly sworn, on oath says that he is sixty- 
three years of age; that he resides in the village of Ulysses, in said 
county of Butler, and has so resided for the last five years, and dur- 
ing that time I have been engaged in the business of purchasin 
grain in said town; that Iam well acquainted with land and rea 
estate in and about Ulysses, and know- its value; that I am well 


‘acquainted with the S. 3 of S. E.} and the N. W. 4 of S. E. 3 of S. 


28, T. 13, R. 2 E., in said coanty, and know- its value, and that the 
said above-described land is not worth more than from twenty-five 
to thirty dollars per acre—that price would be the highest figure for 
the same; I know- R. M. Sibbetts, an att’y-at-law; he resides in 
David City, fifteen miles from this place; that Ulysses contains be- 


tween seven and eight hundred inhabitants. 
ALFRED PARDOE. 


Subscribed in and sworn to before me this 17th day of Sept., 1884. 
[SEAL.] G. E. WALDO, 


Notary Public, Butler Co. 


In the U. S. C. Court in and for the District of Nebraska. 
Rosert Biair vs. Mary E. WILson. 


STATE OF aunt | 
Butler County, 

Godfrey Ryhart, being duly sworn, on oath says that he is 36 

years of age; that J reside- in Ulysses, in said county, and has 

27 so resided for the last ten years, engaged in the livery busi~ 


d—d80 


18 MARY E. WILSON VS. ROBERT BLAIR. 


ness; that I am well acquainted with and know the value of 
real estate in and about said Ulysses; that I am well acquainted 
with the S. 4 of S. E. } and the N. W. } of S. E. 3 of S. 28, T. 13, R. 
2, in said county, and know its value; that the same is not worth 
to exceed from twenty-five to thirty dollars per acre. It is not first- 
class land; there is lots of alkali on it. : 

18 

GODFREY x REIHART. 


mark. 


Subscribed and sworn to before me this 17th day of Sept., 1884. 
[SEAL. | G. E. WALDO, 
: Notary Public, Butler County. 


In U.S. C. Court in and for District of Nebraska. 
RosBeErtT Buarir vs. MARY E. Witrson. 


STATE OF NEBRASKA, 
Butler County, 


George Reed, being duly sworn, says that he is 50 years of age; 
that he resides in Ulysses, in Butler county; that I have resided 
here for the last thirteen years; that I am well acquainted with the 
real estate in and about Ulysses and know its value; that I live 
near to the S. 3 of S. E.} and N. W. } of S. E. } in S. 28, T. 13, in 
R. 2 E., in said county. and know its value; that twenty-five dollars 
per acre would be a fair cash value for said land and all the same 


is worth at this time. 
GEORGE REED. 


Subscribed and sworn to before me this 18th day of Sept., 1884. 
[SEAL.] ARTHUR HALE, 
Notary Public, Butler County. 


28 | In U.S. C. Court in and for District of Nebraska. 
RosBerT Brair vs. Mary E. WItson. 


‘STaTE OF NEBRASKA, ss 
Butler County, 


Dudley N. Thomas, being duly sworn, on oath says that he is 25 
years of age; that he resides in Ulysses, in said Butler county, and 
has for the last three years; that he is well acquainted with the real 
estate in and about said Ulysses; that he knows well the value of 
the S. 3} of S. E. }and N. W. } of S. E. 3 in S. 28, T. 13, R. 2 E,, in 
said county; that thirty dollars per acre would be a fair price for 


said land and all that the same 1s worth in its present condition. 
D. N. THOMAS. 


Subscribed and sworn to before me this 18th day of Sept., 1884. 
(SEAT. ] G. E. WALDO, 
Notary Public, Butler County. 
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In U.S. C. Court in and for District of Nebraska. 
Rosert Biair vs. Mary E. WILson. 


STATE OF aaa 
Butler County, 


W. A. Thurman, being duly sworn, says that he is 35 years of 
age; that he resides in -Ulysses, in said Butler county, and has so 
resided for the last six years; that he is well acquainted with real 
estate in and about said Ulysses and knows its value; that he is 
well acquainted with the S. 4 of S. E.} & N. W. } of S. E. } in S. 
28, T. 13, R. 2 E., in said county; that said above-described land is 

not worth to exceed from twenty-five to thirty dollars per 


29 acre, with all of the improvements upon the same. 
WM. A. THURMAN. 


Subscribed and sworn to before me this 18th day of Sept., 1884. 
G. E. WALDO, 
Notary Public, Butler Co. 


In the U. S. C. Court in and for the District of Nebraska. 
Rosert Biarr vs. Mary E. WILson. .- 


STATE OF peers 
Butler County, 


George E. Waldo, being duly sworn, on oath says that he is 33 
years of age; that he resides in Ulysses, in said county, and has so 
resided for the last two years, engaged in law and real estate busi- 
ness; that he is well acquainted with and knows the value of real 
estate in and about said Ulysses : that he is well acquainted with the 
S.3 S. E.} & the N. W. 4 of S. E. } of S. 28, T. 13, R. 2, in said 
county, and knows its value; that the same is not worth to exceed 
from twenty-five to thirty dollars per acre. 

GEO. E. WALDO. 


Subscribed and sworn to before me this 18th day of September, 


1884. 
[seat] ARTHUR HALE, 


Notary Public, Butler County. 


In the U.S. C. Court in and for the District of Nebraska. 
Rosert Biarr vs. Mary E. WIrson. 


30 STATE OF NEBRASKA, } oy 
Butler County, 


Arthur Hale, being duly sworn, on oath says that he is 32 years 
of age; that he resides in the village of Ulysses — for the last three 
vears, and am engaged in the banking business ; that he knows the 
value of real estate in and about said Ulysses; that he is well ac- 
qainted with the S. 3S. E. } & the N. W. 4 of S. E. } of S. 28, T. 18, 
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R. 2 E., in said county, and knows its value; that the same 1s worth 
twenty-five dollars per acre with all improvements thereon, and no 


more. 
ARTHUR HALE. 


Subscribed and sworn to before me this 18th day of Sept., 1884. 
[SEAL. | G. E. WALDO, 
Notary Public, Butler Co. 
‘tags 


Upon the back of said affidavits of plaintiff appear endorsements 
in words and figures following, to wit: No. 314, F. Robert Blair 
vs. Mary E. Wilson. Affidavits &c., of plaintiffs as to value of land. 
Filed Oct. 4, 1884. Elmer D. Frank, clerk. 


Thereu pon, afterwards, to wit, on the 2nd day of March, 1885 
motion for writ of error was filed in said case, which said motion 
for writ of error is in words and figures following, to wit: 


Motion. 
In the Circuit Court of the United States for the District of Nebraska 
RoBeErT Biair vs. Mary E. WItson eéé al. 


Now comes the said Mary E. Wilson and moves the court here to 
allow her a writ of error to the Supreme Court of the United States, 
and that the court fix on the amount of bond therefor; and she avers 

that the value of the property involved in this suit and de- - 
ol ° ro nnndgg interest therein exceeds the sum of five thousand 
ollars. 

And this defendant avers that the value of her property 
involved herein in this suit exceeds the sum of five thousand dol- 
lars, and in support thereof refers the court to the several affidavits 
filed herewith and marked Exhibits “A,” “ B,” “ C,” and “ D,” Nos. 
1, 2, 3, & 4, showing the value of the lands in controversy. 

JAS. E. PHILPOTT anp 
J. C. CROOKER, 
Attorneys for Def’t. 


Upon the back of said motion for writ of error appear endorse- 
ments in words and figures following, to wit: No. 314. Doc. F. 
Robert Blair vs. Mary E. Wilson e¢ al. Motion for writ of error. 
Filed March 2, 1885. Elmer D. Frank, clerk. J. E. Philpott and 
J. C. Crooker, def’ts’ attorneys. 


Thereupon, afterwards, to wit, on the 2nd day of March, 1885, affi- 
davits were filed in said case, which said affidavits are in words and 
figures following, to wit: 


anal 
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Affidavit. 
In the Circuit Court of the United States in the District of Nebraska. 
Rosert Biair vs. Mary E. WILson and Park G. Dosson. 


THE STATE OF NEBRASKA, eas 
Lancaster County, 


Jas. E. Philpott, being first duly sworn, says that he was and is 
one of the attorneys for the said defendants; that he assisted in the 
preparing of the answer of the said defendant, Park G. Dobson, and 
also appeared for the said Dobson, on the trial of said case, as co- 
counsel for him; that he has acted as such attorney with the knowl- 
edge and consent of said Park G. Dobson; that he has at no time 
been discharged from his employment as such attorney by the said 

Dobson, nor by any person for him; that affiant’s first knowl- 
32 edge that said Dobson did not wish to have the said case 

passed upon by the Supreme Court of the United States, and 
that said Dobson did not desire to have the said suit further prose- 
cuted and further adjudicated, was upon the filing in the said cir- 
cuit court of the said affidavit of said Dobson ; and this affiant fur- 
ther says that he verily believes that the said Dobson, since the trial 
of said suit, has wrongfully conspired with the said plaintiff and 
‘with plaintiff’s attorney to the end to prevent the further adjudica- 
tion of said suit for his own benefit and to the damage of the said 


Wilson, his said codefendant. And further affiant savs not. 
JAMES FE. PHILPOTT. 


Subscribed in my presence and sworn to before me this 20th day 
of February, 1885. 
J. H. BROWN, 


Justice of the Peace in and for City of Lincoln, 
Lancaster Co., Nebraska. 


Affidavit. 
.In the Circuit Court of the United States in the District of Nebraska. 
RosertT Biair vs. MAry E. Witson and Park G. Dopson. 


THE State oF NEBRASKA, | acs 
Lancaster County, * Yeast 


J. C. Crooker, being first duly sworn, says that at the time of the 
commencement of said suit in the said court this affiant and one W. 
’F. Chapin were a firm practicing law at the city of Lincoln, in the 

State of Nebraska; that the said Park G. Dobson duly employed this 
affiant and the said W. F. Chapin as attorneys-at-law and solicitors in 
chancery to defend him in all the matters of said suit pertaining to 

the defense of the said Dobson in his behalf in said action then 
33 so pending; that not long after said employment of this affi- 
davit and said Chapin the said firm dissolved, and the said 
Philpott was duly employed in the said action to assist as cocounsel 
for the said defendants; that this affiant, with the knowledge and 
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consent of the said defendants, assisted by said Philpott, prepared 
the several answers of the said defendants, and, for and in behalf of 
said defendants, appeared and tried the said suit, and hitherto, as 
the attorneys for said defendants, at all times have appeared and 
acted as the attorneys in the matters and things in said suit required 
to be done and performed for the said Wilson and for the said Dob- 
son; that the said Dobson has at no time paid off, discharged, or 
made known to this affiant that he does not further want his serv- 
ices as such attorney ; that.he did not know until the filing of the 
said affidavit of the said Dobson that the said Dobson did not want 
the said suit as to him further prosecuted and further adjudicated ; 
that as such attorney for said Dobson he has not yet been discharged 
from his said employment by said Dobson. Affiant further says 
that from time to time during the pendency of said action he has 
written to and informed the said Park G. Dobson relating to the 
standing and progress of said suit; that the deeds, receipts for taxes, 
&c., to the said lands of the said Park G. Dobson were, during the 
pendency of said suit, left in the care and custody of this aftiant, 
with the knowledge of said Dovson, and yet so remain in affiant’s 
possession. Affiant further says that he verily believes that since 
the trial of said suit that the said Park G. Dobson has wrongfully 
conspired with the said plaintiff and the said attorney of the said 
plaintiff to the end to prevent the further prosecution and adjudi- 
cation of said suit for his own gain, and to the wrong and damage 
of his codefendant, the said Mary E. Wilson. And further affiant 


saith not. 
J. C. CROOKER. 


o4 Subscribed in my presence and sworn to before me this 20th 
, day of February, 1885. 
[SEAL. ] A. J. SAWYER, 


Notary Public. 


Upon the back of said affidavits appear endorsements, in words 
and figures following, to wit: No. 314, F. Robert Blair vs. Park G. 
Dobson e¢ al. Affidavits. Filed March 2, 1885. Elmer D. Frank, 


clerk. 


_ Thereupon, afterwards, at the January term of said court, on the 
2nd day of March, 1885, the following proceedings were had, as ap- 
pears of record on folio —, journal “1” of said court, to wit: 


Rospert BLair 
vs. 014, F. 
Mary E. Witson and Park G. Dosson. 


On motion, it is ordered by the court that defendants give a super- 
sedeas bond herein in the suia of twelve hundred ($1,200.00) dollars. 


Thereupon, afterwards, at the said January term of said court, on 
the Sth day of April, 1885, the following proceedings were had, as 
appears of record on folio —, journal “I” of said court, to wit: 


P eee 
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v8. 


RosBert BLAIR 
014, F. 
ParkK G. Dopson eé al. 


On motion of the plaintiff, it is ordered by the court that said 
plaintiff have leave to file additional affidavits and papers herein 
relative to the value of the premises in dispute, a part of same here- 
tofore filed being missing from the files and records. 


Thereupon, afterwards, to wit, on the 11th day of April, 1885, cer- 

tificate of value on motion for writ of error was filed in said 

oO case, which said certificate of value is in words and figures 
following, to wit: : 


THE STATE OF NEBRASKA, 
88: 
County of Butler, 


I, James Evans, a county clerk in and for Butler county and State 
aforesaid, and having a seal, do hereby certify that the assessed 
valuation of the south half (S. 3) of the southeast (S. E. }) quarter 
and the northwest (N. W. 4) quarter of the southeast (S. E. +) quarter 
of section twenty-eight (28), township thirteen (13) north, of range 
two (2) east, of the sixth (6) principal meridian, in Butler county, 
Nebraska, is for the year 1884 seven ($700.00) hundred dollars, as 
the same appears by the returned assessor’s book for the year 1884, 
and so entered upon the original tax-list in my office. 

Witness my hand and official seal this 27th day of March, A. D. 
1885. 

[SEAL. ] JAMES EVANS, 
County Clerk. 


Upon the back of said certificate of value appear endorsements in 
words and figures following, to wit: No. 314, F. U.S. circuit court, 
district of Nebraska. Robert Blair vs. Mary E. Wilson et al. Certifi- 
cate of value on mo. for writ of error. Filed Apr. 11, 1885. Elmer 


D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 13th day of April, 1885, a 
bond was filed in said case, which said bond 1s in words and figures 


following, to wit: 


Know all men by these presents that we, Mary E. Wilson and 
Lewis Speltz, are held and firmly bound unto Robert Blair in the 
full and just sum of twelve hundred dollars, to be paid to the said 
Robert Blair and his certain attorneys, executors, administrators, or 
assigns ; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 

by these presents. 
36 Sealed with our seals, and dated this — day of March, in 
the year of our Lord one thousand eight hundred and eighty- 
five. 

Whereas lately at a circuit court of the United States for the dis- 

trict of Nebraska, in a suit depending in said court between Robert 


24 MARY E. WILSON VS. ROBERT BLAIR. 


Blair, plaintiff, vs. Mary E. Wilson, judgment.was rendered against 
the said Mary E. Wilson et al., and the said Mary E. Wilson having 
obtained transcript and filed a copy thereof in the clerk’s office of 
the said court to reverse the judgment in the aforesaid suit, and a 
citation directed to the said Robert Blair, citing and admonishing 
ered, to be and appear at a Supreme Court of the United States to be 
10lden at Washington on the first Monday of December next: 

Now, the conditions of the above obligation 7s such that if the said 
Mary E. Wilson shall prosecute her appeal to effect and answer all 
damages and costs if she fail to make her plea good, then the above 
obligation to be void ; else to remain in full force and virtue. 

3 MARY E. WILSON. 
LEWIS SPELTZ. 

Approved by— a 

ELMER 8S. DUNDY, Judge. 


Attached to said bond is affidavit of surety in words and figures 
following, to wit: 


Affidavit of Surety. 


UNITED STATES OF AMERICA, ae 
District and State of Nebraska, 


I, Lewis Spelts, of the town of David City, county of Butler, and 
district and State of Nebraska, depose and say that I am one of the 
sureties, together with C. A. Sheets, on the bond of Mary E. Wilson, 

and that I am worth the sum of ten thousand dollars over 
o7 and above all exemptions from attachment or execution and 

after the payment of all just debts and legal liabilities in- 
curred for any cause whatever, either as principal or surety, and 
that Iam the owner of real estate worth said amount subject to 
execution under the laws of the State of Nebraska. 


LEWIS SPELTS. 


Sworn and subscribed before me this 25th day of March, 1885. 
[SEAL. | STEPHEN CLINGMAN, 
Notary Public, Butler Co., Nebr. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 314, F. United States circuit court, 
aistrict of Nebraska. Robert Blair vs. Mary E. Wilson et al. Bond. 
Filed Apr. 13, 1885. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 5th day of May, 188d, a 
writ of error was allowed in said case, of which the following is the 
original copy : 


(Writ of error withdrawn, with leave to amend. See order on 
p. 40.) 


UHH EEE eee 


- 
queue GE. ee, oe Ti get 
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MARY E. WILSON VS. ROBERT BLAIR. 


38. Uwnrrep States oF AMERICA, \ a 
District of Nebraska, 


I, Elmer D. Frank, clerk of the circuit court of the United States 
for the district of Nebraska, within the eighth circuit, do hereby cer- 
tify that the foregoing folios, from one to 39, contain true and faith- 
ful transcripts from the records and files of said couft in the case of 
Robert Blair vs. Mary E. Wilson et al., and that a copy of the writ 
of error has been lodged and remains in my office. | 

Witness my hand and the seal of said circuit court, at Omaha, 
Nebraska, this 6th day of June, A. D. 1885. 


[Seal United States Circuit Court, District of Nebraska ] 
ELMER D. FRANK, Clerk. 


District of Nebraska, 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the district of 
Nebraska, Greeting : 

Because in the record and pruceedings as also in the rendition 
of the judgment of a plea which is in the said circuit court before 
you, or some of you, between Robert Blair, plaintiff, and Mary E. 
Wilson and Park G. Dobson, defendants, a manifest error hath 
happened, to the great damage of the said Mary FE. Wilson, in the 
said cause, as by her complaint ——— we, being willing that 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your seal, dis- 
tinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that you have the same at 
Washington on the 2nd Monday of October next in the said Su- 
preme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may cause 
further to be done therein to correct that error what of right and 
according to the laws and custom of the United States shall be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, at Omaha, in said district, this 
5th day of May, 1885. 


[Seal United States Cireuit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 


39 UnITED STATES OF AMERICA, \ as ; 


Allowed by— 
ELMER 8S. DUNDY, Judge. 


[Endorsed :] No. 314, F. United States circuit court, district of 
Nebraska. Robert Blair vs. Mary E. Wilson. Writ of error. Filed 
May 5, 1885. Elmer D. Frank, clerk. 
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26 MARY E. WILSON VS. ROBERT BLAIR. 


40 Supreme Court of the United States. October Term, 1885. 


Mary E. Witson et al., Plaintiffs in Error, 
vs No. 930. 


RosBert BLAIR. 


On motion of@Mr. A. A. Freeman, in behalf of counsel, it is ordered 
by the court that leave be, and the same is hereby, granted to 
amend the writ of error in this case by inserting the names of the 
proper parties to the case so far as they can be ascertained from the 
record and by affixing thereto the seal of the circuit court of the 
United States for the district of Nebraska. 

November 16, 1885. 

True copy. 

[Seal of the Supreme Court of the United States. ]. 
Test: JAMES H. McKENNEY, 
Clerk Supreme C’t U.S. 


[Endorsed :] Supreme Court U. S., October term, 1885. No. 930. 


41 In the Supreme Court of the United States, at Omaha, Dis- 
trict of Nebraska. 


Be it known that I, Elmer D. Frank, clerk of the supreme court of the 
United States, at Omaha, in said district of Nebraska, have this day in 
obedience to an order of the Supreme Court of the United States at 
Washington, District of Columbia, madeon the 10th day of November, 
A. D. 1885, a certified copy of which order is hereto attached, corrected 
the writ of error allowed in the case of Robert Blair, plaintiff, against 
Mary E. Wilson and Park G. Dobson, on the 5th day of May, 1885, 
by inserting in said writ of error, after “before you,” the words 
“orsome of you,” after “ Blafr” by striking out the word “ between,” 
after “Mary E. Wilson ” by striking out “ etal.” and inserting “and 
Park G. Dobson,” defendants, and after “of the said” by striking 
out “defendants ” and inserting “ Mary E. Wilson,” and after “as 
by ” by striking ont “their” and inserting “ her.” 

Witness my hand and official seal at Omaha, Nebraska, this 10th 
day of December, 18835. 

[Seal United States Circuit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 


42 [Endorsed :] Supreme Court U.S. 1885, Oct’r term. No. 930. 
Mary E. Wilson et al., pl’ffs in error, vs. Robert Blair. Amended 
writ of error, with certificate of clerk. Filed Dec. 21, 1885. 


Endorsed on cover: Nebraska C.C. U.S. No. 580. Mary E. 
Wilson, plaintiff in error, vs. Robert Blair. Filed September 7, 1885. 


26 MARY E. WILSON Vs. ROBERT BLAIR. 


40 Supreme Court of the United States. October Term, 1555. 
Mary IE. Witson et al., Plaintiffs in Error, ) 
vs. >No. 950. 


Ropert BLAIR. 


On notion of@Mr. A. A. Freeman, in behalf of counsel, it is ordered 
by the court that leave be, and the same is hereby, granted to 
amend the writ of error in this case by inserting the names of the 
proper parties to the case so far as they can be ascertained from the 
record and by aflixing thereto the seal of the circuit court of the 
United States for the district of Nebraska. 

November 16, 1885. 

True copy. 

[Seal of the Supreme Court of the United States. | 
Test: JAMES H. McKENNEY, 
Clerk Supreme C't US. 


[Endorsed :] Supreme Court U.S., October term, 1885. No. 950. 


41 In the Supreme Court of the United States, at Omaha, Dis- 
trict of Nebraska. 


Beit known that I, Elmer D. Frank, clerk of the supreme court of the 
United States, at Omaha, in said district of Nebraska, have this day in 
obedience to an order of the Supreme Court of the United States at 
Washington, District of Columbia, madeon the 10th day of November, 
A. D.1885,a certitied copy of which order is hereto attached, corrected 
the writ of error allowed in the case of Robert Blair, plaintiff, against 
Mary I. Wilson and Park G. Dobson, on the 5th day of May, 1885, 
by inserting in said writ of error, after “ before you,” the words 
“or some of vou,” after “ Blatr” by striking oat the word “ between,” 
after “ Marv E. Wilson ” by striking out * etal.” and inserting “and 
Park G. Dobson,” defendants, and after ‘Sof the said” by striking 
out “defendants ” and inserting © Mary Ek. Wilson,” and after ‘fas 
by ” by striking out “their” and inserting “ her.” 

Witness my hand and official seal at Omaha, Nebraska, this 10th 
day of December, 1885. 

[Seal United States Circuit Court. District of Nebraska. ] 


ELMER D. FRANK, Clerk. 


42 [ Endorsed :] Supreme Court U.S. 1885, Oct’r term. No. 930. 
Mary E. Wilson et ad., pts in error, vs. Robert Blair. Amended 

writ of error, with certificate of clerk. Filed Dee. 21, 1885. 
Endorsed on cover: Nebraska C.C. U.S. No. 580.) Mary FE. 

Wilson, plaintiff in error, vs. Robert Blair. Filed September 7, 1885. 
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IN THE SUPREME COURT OF THE UNITED STATFS. 


OCTOBET TERM, 1886. 


No. 580, 


MARY E. WILSON; PLAINTIFF IN ERROR. 
TH, 


ROBERT BLAIR. DEFENDANT IN-ERROR. 


TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 


DISTRICT OF NEBRASKA. 
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SUPREME COURT OF THE UNITED S: ATES. 
OCTOBER TERM, 1886. 


NO. 580. 


oe 


MARY E. WILSON, PLAINTIFF IN ERROR, 


ROBERT BLAIR. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATIS 
FOR THE DISTRICT OF NEBRASKA. | 


This suit is brought to this court from the U. S. Circuit 
Court of Nebraska, by Mary E. Wilson, Plaintiff in Error. 


Robert Blair, residing in Illinois brought his action to recover 
possession of the following tract of land in Butler county Neb., 
viz., the south 4 of the south east } and the north wes' 4 of the south 
east $ of section 28, in town. 13, north of range 2, East in But- 
ler county, Nebraska, claiming ownership in fee simple, having 
entered the same with a M. B. Land Warrant at Neb- 
‘aska Citv in November 1867, at which time he took a certificate 


o) 


Jj ant 


} 


of Entry of the same subseguent and over a year after the entry it 
was discovered ut the general Land Office that M. B. Law 
Warrant had been twice assigned before coming to the hands 
of Blair, and both assigments were deficient. in attesting wit- 
nesses and wanting a five cent United States revenue stamp to 
ich assigment. In 1868 the Gommissioner of the General 
Land Office notified the locator through the Local Land Office, 
of the deficiency in the M. B. Warrant to correct the 
deticieney and procure the two attesting witnesses, and affix 
to each assignment the five cent revenue stamp, suspending the 
issuance of the patent until that was done. (See Com’s Letter 
of December 11th 1868 on page 6 of printed record, also 
letter of Com. dated May 4th 1881 p 8 of record.) 


Blair paying no attention to this notice and neglecting it for 
over fourteen years, then caused the two five cent revenue 
stamps to be affixed on the Military Bounty Land Warrant. 


In July 1881 following, he took out his patent and in December 
1882, and brought his ejectment suit. 


All lands in Nebraska are made _ taxable upon the issue of 
cirtificates of entry by the United States, the lands in 
controversy were assessed for taxation and becoming de- 
linquent were sold for non-payment of the same, and a tax 
deed in compliance with the statutes of the State was given to the 
purchaser, one Charles 8S. Flint, Boston, Massachusetts, and by 
mesne conveyance to the plaintiff in error. 


She went into immediate posession, made valuable improve- 
ments thereon by erecting a substantial dwelling house and barn, 
made fences, and paid taxes, in all to the amount of $3000, mak- 
ing it her home and was residing on it at the commencemeni of 
this suit. : 

At the trial in the Circuit Court a jury was waived and _ trial 
had before Hon. E. 8S. Dundy, presiding who. decided the lands 
were not taxable until a patent had been issued. 


From that decision the plaintiff in error prayed for a writ of 
error, to this court, the defendant in error resisted the granting 
of the writ, denying the value of the property to be $5000. 


ree te eee we 


( 3) 


The plaintiff in error thereupon procured eleven affidavits of 
real estate dealers and others residing in the vicinity of the land 
in controversy, all of whom make oath, that the land was worth 
$5000, and some of them more than $5000, exclusive of im- 
provements estimated as above at $3000. And the defendant in 
error filed eight affidavits to prove it worth less than $5000. ‘The 
court on hearing the evidence, found the value sufficient and 
granted the writ. This being a question of fact and determined 
by the court we deem that question, in this controversy settled. 


‘*All property, real and personal, within the state of Nebras- 
ka embraces all lands including lands bought from, or donated 
by the United States, and are subject to taxation in Nebrask 1, 
except those not especially excepted by statute.” See Gen. 


Statutes 1873, p. 897, Sec. 2. *‘SUnder these statutes of Nebraska 
it was held by the Supreme court of this state in the case of /¢l- 
linger vs. White, v. 5, p. 401. In which the court says that a 
homesteader having complied with the law of Congress for five 
years and was entitled to a patent, but he if did not take the 


trouble to prove up, his land was subject to taxation, and the 
United States did not own the land but simply held the fee for 
the homesteader. 


The court says, that in our view of the law a homestead is lia- 
ble to taxation as soon as the owner has a right to make his final 
proof and complete his title.” 


In the court below it was insisted by the defendant 1n_ error 
that not until the issue of the pitent, the title was still in the 
United States and hence the issuing of the certificate of entry was 
only a step which being followed by the issue of the patent, that 
then and then only was the land subiect to taxation, the legal and 
equitable title, then being, merged in the defendant in error. 


The policy of this doctrine seems to have deen fully 
discussed and settled more than forty years ago in the case com- 
ing to this court from Michigan entitled: Carrol vs. Stafford, 
8rd Howard Reports, p 488. I quote from the case: ‘The 
court says the authorities cleary show that these lands are sub- 
ject to taxation by the state, on certificates of entry of purchase 
before the patent issues. 


(+) 


It would be very extraordinary if an individual could pur- 
chase lands of the United States, settle, improve and cultivate 
them, on certificates of purchase, and yet, because, from neglect 
and delay of the department the patents are not issued for sev- 

eral years, that they are exempt from taxation, while his ne ‘ig h- 
" ors were compelled to pay taxes, when he deriving no greater 
advantage from the possession and cultiv ation of hin land.” 


‘Lands purchased and paid for at the land: offices, ‘are not 
thereafter the property of the United States. The United 
States cannot withhold the patents, except in a few specified 

vases, is Where the sale was illegal; where a prior sale or prior 
grant may have been made, or where it had been directed by 
government to be withheld from sales.” 


These are rare exceptions and do not effect-or impair the gen- 
eral principles, that as soon as the property may be sold) and 
transfered by him as is constantly the case, before it is patented. 
‘If the authorities and decisions were not in favor of the right 
to tax such land or certificates of purchase, reason and common- 
sense would demonstrate its equity and justice.” * * ‘It is 
known to be universally the practice in the west when lands are 
purchased for residence and cultivation, that the purchaser im- 
mediately enters into possession of them, in all new states, lands 
so purshased of the United States have uniformily been held lia- 
bie to be taxed before they are patented,” 


The conveyance of real estate whether by deed or by operation 
of law, is subject to the law of the state, where it lies, and it is 
difficult to say that any restraint can be imposed upon the local 
power on this subject. © Carrol vx. Safford, 3 Howard p 456. 


In the court below it was insisted by the defendant in error, 
that until the patent issued the fee-title was in the United States 
and hense the issueing of the certificate only one step which 
being followed by the issue of the patent. then) and then only 
was the land subject to taxation, the legal and equitable:titles 
then being merged in the defendant in error. 


3y the doctrine of relation the prtent relates back to the date 
of certificate, the last proceeding, which consumates the convey- 


( ) 


ance, 1s held to relate to the day when the first proceeding or 
step was taken, at the time the title in Bleir took effect by rela- 
tion as of that date. 


In the case of Gebson va. Chouteau 13° Wallace p 96, Also 


laid in 12 Howard p 74 Lessceres vs. Price, the court laid down 
the broad principle of relation and the patent takes effect by 
relation to the time when the survey of the land, or to the time 
when the certificate was issucd the time, as of the day when 
the first proceeding was had. In that case the patent” was issu- 
ed in 1862, but by relation dates back to the first act of location 
in 1818. 


The doctrine of relation is laid down by Cruise on Real prop- 
erty v, 5. p. 510 to511.  ‘-He says there is no rule better foun- 
ded in law, reason and cominon sense, than this, that all) the 
several parts and ceremonies necessary to complete a conveyance 
shall be taken together as one act, and operate from the substan- 
tial part by relation.” | 


In the case of Landes vs. Brant, 10 Howard p. 374, “In every 
case when this court is called upon to investigate titles where 
conveyances of lands had been made during the time that a 
claim was pending before a board of commissioners, and where 
the claim was ultimately confirmed in the name of the original 
claiment, the intermediate assignments have been upheld against 
the confirmed, and his heirs, or devisees, in the same manner as 
if he had been vested in the legal title at the date of convey- 
ance.” 


Judge Davis, in the case of Wetherspoon et al va. Duncan et al 
in + of Wallace says, in that. case which like this one at 
bar the defendant in error and locator insisted “that the State 
had no power to impose a tax on the Jand until the entry was 
actually confirmed and the patent had emenated. It was conced- 
ed, that the power had been exercised from an early period. to 
tux lands as sv0n as entered, and not wait for the emenation of 
the patent; a practice that has obtained in nearly all the West- 
ern States.” * - * 4 * * 


“In no just sense cin binds bs sud to be publie lands after 


(uy 


they have been entered at the land office and a certificate of en- 
try obtained.” "If they are public lands: before entry, after it 
they are private property. “If subject to sale, the government 
has no power to revoke the entry and withhold the patent. 


The contract of purchase is complete when the certificate of 
entry is executed and delivered, and thereafter the land ceases 
to be public domain. 


The power to tax exists as soon as the ownership Is change 
nnd this is effected) when the entry is made, on the terms allowd 
by baw” | 


It W.ls lh dd mn the rhe Cts! Min ny wn d Milling c’) aes, 
Siti x Sp treet al, USO BR Ninth Clrenity vol. Sas fol- 


lows: 


Wiere a purchaser enters ail pays for a tract of publie lands 
receiving a certificate. of purchase therefore the patent  sub- 
sequent:y issued in pursuance of sid) certificate relates to, and 
tukes effect from the date of entry, th: catry ant pvent are re- 
carded as one title; and. the title of the purchaser dates from 
the date of the entry aed payment, and of from the date of the 
patent, and cites, Bagnell vs. Broderick, 13 Peter: p 457, 


Choto rs. Moffatt 3 Wallace 
Shepley ms, Corn OL OC, & kg 
Nuelting Co, vs. Aemp. {. NS. 614 
Thayner mx, Stanley S Naw, 


Applying these principles as bud) down to the case at bar. 
When the defendant in error procured his patent in May 1881 
by relation it extended back to 1867, the date of his certificate 
of entry, and by nis own negligence in not repairing the omiss- 
ion of the two tive cent stamps on the M. B. Warrant, which 
had he done so at any time he could have taken his patent. On 
issuance of the certificate of entry the land was segregated from 
all other public lands, government holding the fee for him un- 
til the suspention of the patent had been remove:l. 


The plaintiff in error insists that the defendant in’ error is 


(a) 
barred by the Statutes of Limitations of Nebraska, from hav- 
ing’and maintaining his said action against her, she having 
hetd and possessed the same peacably, openly and notoriously 
for « period of more than three years since the making and re- 
cording the tax deed for the lands in controversy, a per- 
lod sufficient to grant her title as appears by the Statutes of 
Nebraska (See Session Laws of 1879 approved, March Ist tak 
ing effect Sept. 3st 1879, Section 134.) viz. .Vo action for the 
recovery of real-property, Sold for non-payment of taxes shall 
lic, untess the same ix brought within three years after the Treasu 


pers deed shall have been recorded in the eoun ty where such lands 


liv, (See Browns Compiled Stututes of Nebraska of 1885 p 
515. See. 134.) 


The tax deed to Flint was recorded in ISTS and this suit 
was bought in December (S82. 

I cannot forbear to quote from the cise of Wheeler ox Mer- 
réman found in the 30th Minnesota Reports, page 372, asin 
many respects is similar to this, and certainly a cumulative su- 
thority in the case now before this court. The facts brietly sta- 
ted are these: “Oae White purchased cighty acres of land of 
the United States in [857 by locating upon it a militarv-boun- 
tv-land warrant, the issue of the patent upon this location was 
suspended on account of a Carcat being tiled in’ the general- 
land-office against the warrant on the ground that the assign- 
ment was forged. On this ground the warrant was cancelled 
in 1864. The land was duly assessed) for taxation and sold 
therefor to one Easton who subsequently quit-claimed to Har- 
ris wio mele valutble improve nents thereon, That court, held 
that under the statute of that) state a tax deed of such land was 
sufficient to constitute a color of title. although, it was contend- 
ed that the land was not taxable, that the land = being govern- 
ment land after the cancellation of the M. B. L. warrant 
mn dSot. The court say it is well understood in such cases the 
locator or his assignees have the right to file another warrant or 
pay incash in ied of the cancelled warrant, and thereupon a 
patent will be issued upon the original location. 


In this cass the plaitiff was the grantee of White, the locator 


(Ss) 


who in July, 1880, paid $100 in lieu of the warrant and the suk- 
stitution being made a patent issued to White upon the origincl 
location of Oct. 2d, 1857. The court holding that the lands 
were properly taxable although the assignment of the warrant 
was found to be a forgery, and !ocation was suspended for years 
yet the taxation by the state was correct; and that the grantee 
of the locator after a lapse of 23 years was allowed 
to substitute a cash payment of $100, in lieu of the warrant 
and a patent issued to White for the benefit of the plaintff upon 
the original location. 

The location was never cancelled, but only suspended, and 
the $100, received by the United States was in lieu of the 
cancelled warrant, and relating back to the original location in 
IS57. 


That court further says that it is well settled lands purchise.l 
of the United States and paid for, though not patented are 
subject to taxation, though it is true that in this case the entry 
might have heen set aside had the substitution of the money for 


the land warrant not been made and it is true this condition 
:ittaches to all entries of public lands. The entry was finally 
approved and the patent issued related back to the original 
location and cites Witherspoon vs. Duncan, 4 Waallee 210, a3 
authoritative. 

By the stipulation of the defendant in error all proceedings 
of crror in the assessment taxation and sale; the giving of the 
Treasurer's deed, being waived, we insist that the defendant 
has no claim of right in law or equity entitling him to the re- 
covery of these lands. : 


Since preparing the above we have received a notice coupled 
with a brief from the attornies or the defendant in error moving 
the court totdismiss this case hecause the affidavits of value of 

the property in controversy was not $5,000. This notice and 
brief cites the plaintiff in error to appear before this court on 
their motion on the 7th of November inst. 


In September last the attornies stipulates as follows: ‘It is 
hereby sipulated and agreed by an: between the parties (to this 
ease) that the same shall be submitted to the decision of the 


(o)) 


Supreme Court on all errors assigned in said writ upon bricfs to 
be filed on or before the 15th day of November next (1886. ) 


Tae counsel for the plaintiff'in error insist that the defen- 
dint’sm tion to dismiss is not In apt time, nor good practice; if 
it were so, all stipulations would be useless and parties would be 
culled before the court on frivolous motions as this appears 
to be to the counsel for the plaintiff. 


Finally the counsel for the plaintiffin error would state as 
conclusions from this brief. 


Ist. That the land in controversy was not government land 
at the time of their taxation and sale. 

2d. This land was taxable from the date of the certiticate of 
entry. 

3d. This tax deed, admitted correct, gave to the plaintiff in- « 
error an indifeasable title to said land. 


v4 


4th. The court below erred in rendering judgement against 
the plaintiffin error. In conclusion we respectfully snbmit the 
foregoing considerations to this Honorable Court. 


C. O. WHEDON, 
Attorney. 

and J. C. CROOKER, 
of Counsel, 


For Plaintiff in Error. 
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OF THE UNITED STATES. Lerner ese 


- 


MARY E. WILSON, 
\ Plaintiff in Error, 


‘ | 
US. 

| ROBERT BLAIR, 

Defendant in Error. 


| Brief of Counsel for Defendant in Error 
ON MOTION TO DISMISS. 


Ce ee 


Lh. 


Kas A. GROFF 


C. S. MONTGOMERY, and 
M. H. SESSIONS, of 
Counsel for Defendant in Error. 


A. C. Bausman, Printer, Minneapo!l:s. 
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In the Supreme Court, 


OF THE UNITED STATES. 


MARY E. WILSON, 


Plaintiff’ in Error, | BRIEF OF COUNSEL FOR 
VS. DEFENDANT IN ERROR 


ROBERT BLAIR, ON MOTION TO DISMISS. 
Defendant in Error. 


This was an action of ejectment brought by Robert 
Blair against Mary E. Wilson and Park G. Dobson in 
the Circuit Court of the United States for the district 
of Nebraska. 


It was tried to the court upon an agreed statement 
of facts, and judgment was in due time rendered in. 
favor of Blair and against Wilson and Dobson jointly.. 


Mary E. Wilson alone applied for a writ of error 
which was allowed in her faver, and has been filed: 
here, with a transcript of the record in the circuit 


court. 


It did not appear in the record in the case or 
otherwise what was the amount or value of the matter 
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in dispute up to the filing of the application for the 
writ; the court therefore permitted the parties to make 
showing by affidavits and certificates upon that sub- 
ject to accompany the writ when allowed. Such 
showing, as made by the affidavits and certificates of 
both parties filed, appears in the record in this court, 
subsequent to the judgment and prior to the writ. 


We have filed a motion in behalf of the defendant 
in error to dismiss the writ for want of jurisdiction and 
such motion alleges three grounds, or reasons for 
such dismissal. 


The first two of the alleged grounds we now aban- 
don for the following reasons: | 


The motion was made by the writer hereof, who 
took no part in the management, or trial of the cause 
in the circuit court. It now appears that he was mis- 
informed regarding the state of the record. As to the 
first ground, the writ of error zs under the seal of the 
circuit court, and, the allegation to the contrary in the 
motion is a mistake. 


As to the second ground: It is probable that the 
affidavit of Park G. Dobson contained in the record, 
shows a state of facts sufficient to excuse his non-join- 
der in the writ. of error with the plaintiff in error, . 
Wilson. | 


We, therefore, proceed at once to a presentation of 
ground “third” of the motion. 


“The matter in dispute, exclusive of costs, does not 
exceed the sum or value of five thousand dollars.” 


First. What is the matter in dispute? 
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At the commencement of action it was one hundred 
and twenty acres of land, exclusive of improvements, 
the value of which, in a separate proceeding, under 
the occupying claimant’s statute of Nebraska, the de- 
fendants in the circuit court might recover of the plain- 
tiff in the event of the latter’s success in the action. 
But, it appears from the pleadings in the case and from 
the affidavit of Park G. Dobson, one of the defendants 
in the court below that he was the sole claimant of 
seven and One-half acres of the one hundred and twen- 
ty, and that Mary E. Wilson, the plaintiff in error, 
had no claim or interest therein but that she only 
claimed and now claims the balance, viz: one hundred 
twelve and one-half acres, which amount, therefore, 
exclusive of improvements as above stated, is the mat- 
ter in dispute herein. 


Second. What was the value of this matter in dis- 
pute when the writ of error was allowed? 


The honorable judge, sitting at the circuit, who al- 
lowed the writ refused to pass upon this question, as a 
matter of fact, saying that he deemed it his duty to al- 
low the writ, leaving it for the supreme court, upon 
the showing made by the parties, to determine. 


The plaintiff in error has attempted to meet the bur- 
den, which we submit rests upon her, of showing this 
value to be sufficient, by the following affidavits: 


Of R. M. Sibbett. 

Of Adam E. Spurks. 

Of herself joined with six others. 
Of herself joined with three others. 


Pop m 


We contend that these affidavits are wholly insuffi- 
cient even if undisputed. 
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1. R. M. Sibbett in his affidavit, says that “Accord- 
ing to his best knowledge and judgment he believes, 
the S. 4% S.E. Y (80 acres) of said land worth 
$6,000.00. 


He does not state what portion of this value belongs 
to improvements and what to the land itself. Neither 
does he state the value of the remaining 32% acres, so 
that no conclusion can be reached from his _ statements 
as to what the value of the matter in dispute is. 


Again the affidavit is incompetent because not posi- 
tive. He does not testify that the 80 acres is worth 
$6,000.00, but that “he believes” it is worth $6,000.00. 


2. Adam Spurks, in his affidavit says that “to his 
best knowledge and _ belief said lands, exclusive of 
buildings, are worth more than $6,000.00. 


Here again the proof is incompetent for want of a 
positive statement of value. 


3 and 4. The affidavits of the plaintiff in error 
joined with six others and of the plaintiff in error joined 
with three others are not only insufficient to prove her 
case, but we submit are evidence against her. 


In the first place they give the value of the whole 


' 120 acres and improvements, and state no facts to en- 


able the court to determine what part of the value giv- 
en must be placed upon the improvements, what upon 


the Dobson 7% acres, or, what upon the 112% acres 
in dispute. 


In the second place, they fix the value of the whole 
120 acres and improvements at “five thousand dollars 
or more.” Thus even if the matter in dispute were 
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the 120 acres and improvements. its value as sworn to 
in these affidavits, would be insufficient because not 
exceeding $5,000.00. 


Again the 7% acres and improvements must have 
some value, which deducted from the $5,900.00 sworn 
to, reduces the value of the 112% acres in dispute to 
less than $5,000.00. 


This is the testimomy of the plaintiff in error her- 
self. Is she not bound by it? 


But the defendant in error did not leave the question 
to be determined upon the affidavits thus produced 
and filed by the plaintiff in error. He produced and 
filed eight separate affidavits and the certificate of the 
county clerk of Butler county. 


All the persons named below, who make these affi- 
davits, testify that they reside in the village of Ulyses, 
near the land, with which they are well acquainted and 
that they know the value of lands in that neighbor- 
hood, and of the land in controversy. Theyv testify as to 
the character of the land and _ state positively 
value including improvememts, as follows: 


P, G. Dobson at $25.00 per acre. 

Alfred Pardoe, at from $2 5.00 to $30.00 per acre. 
Godfrey Reihart at from $25.00 to $30.00 per acre. 
George Reed at $25.00 per acre. 

1). N. Thomas at $30.00 per acre. 

W. A. Thurman at from $25.00 to $30.00 per acre. 
G. E. Waldo at from $25.00 to $30.00. per acre. 
Arthur Hale at $25.00 per acre. 


At these figures the lowest value of the whole 1124% 
is $2,812.50 and the highest $3.375.00. 
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James Evans, clerk of Butler county, certefies that 
the whole 120 acres was assessed for taxation in the 
year 1884 at the sum of seven hundred dollars. 


The conclusion of the matter then, asto evidence of 
value is: Admitting, for the sake of the argument, that 
the affidavits of Sibbett and Spurks are competent, 
and that they tend to show a sufficient value of the 
matter in dispute for the purpose of jurisdiction, then, 
they are the only testimony having that effect, and, 
that testimony must be held ineffectual as against the 
great preponderance of the evidence to the contrary 
made up by the eight affidavits and the clerk’s certifi- 
cate filed by the defendant in error. corroberated, as 
they are, by the affidavits of the plaintiff in error her- 
self and nine others, who testify nominally in her be- 
half. 


It seems quite clear to us that the motion to dismiss 
should be sustained, and we respectfully submit these 
suggestions to that end. 
Lewis A. GrRoFF, 
C. S. MontTGomeEry and 
M. H. SEsstons, 

of Counsel for Defendant in Error. 
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It seems quite clear to us that the motion to dismiss 
should be sustained, and we respectfully submit these 
suggestions to that end. 

Lewis A. GRoFF, 
C. S. MonTGoMERY and 
; M. H. Sessions, 
of Counsel for Defendant in Error. 
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IN THE SUPREME COURT 


OF THE UNITED STATES. 


MARY E. WILSON, 
Plaintifi in Error, 
US. 
ROBERT BLAIR, 
Defendant in Error. 


. Brief of Counsel for Defendant in Error 
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weuse® A. GROFF, 
Cc. S. MONTGOMERY, and 
M. H. SESSIONS, of 
Counsel for Defendant in Error. 
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A. C. Bausman, Printer, Minneapolis. 
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In the Supreme Court, 


OF THE UNITED STATES. 


MARY E. WILSON, 
Plaintiff im Error,{ pryeF OF COUNSEL FOR 


US. DEFENDANT IN ERROR. 
ROBERT BLAIR, 


Defendant in Error. 
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STATEMENT OF CASE. 


November 26, 1867, the plaintiff located military 
bounty land warrant No. 3935 upon the S. % and 
N. W. ¥% of S. E. %, S. 28, T. 13 N., R. 2E., at 
the local land office in Nebraska City. 


December 11, 1868, the commissioner of the general 
land office at Washington notified the officers at the 
local office, that said location had been under examin- 
ation in that office, and that the two assignments on 
said warrant were without any attesting witness; and 
without the proper amount of internal revenue stamps 
as required by law, and the rules of that office. That 
said warrant was on that day returned to the local 
land office with instructions to have said assignments 
properly perfected by procuring two subscribing wit- 
nesses to each, and affix to each a five cent revenue 
stamp. Said location was on that day suspended. 


July 17, 1878, the commissioner of the general land 
oflice,—still holding said location suspended on account 
of defective assignments, etc., on that day ordered the 
officers of the local land office to carry out instructions 
of December 11, 1868. 


March 8, 1879, the commissioner of the general 
land office ordered the officers of the local office to 
return said warrant with all other suspended locations 
with warrants to the general office, and the warrant 
was returned to the general land office March 17, 
1879, without revenue stamps on the same or witness 


to the assignments. The reception of said warrant 
was acknowledged to the local office March 24, 1879. 


On the 4th day of May, 1881, the commissioner of 
the general land office gave the following decision and 
instructions concerning said location to the officers 
of the local office, to-wit: «The location was suspended 
for the reason that the proper number of revenue 
stamps had not been attached to the assignments of 
the warrant. Also for the reason that no witnesses 
names were attached to said assignments.” 


“The revenue stamps have been attached, and in 
view of the fact that the officers before whom the 
acknowledgments were made have certified to the 
identity of the assignors, and that eighteen years have 
elapsed since the assignments were made, and no ob- 
jections thereto have been filed in this office, I have 
this day caused the suspension to be removed, and 
the location approved, and passed for patenting, no 
adverse claim for to tract being shown’ by our 
records; make the proper notes on your records.” In 
pursuance of the foregoing, patent issued to the plain- 


tiff July 20, 1881. 
That upon the 6th day of September, 1875, the 


land in controversy was sold for the taxes of 1874; 
that upon the 8th day of Mav, 1878, a tax deed was 
issued to Charles L. Flint, for the non-payment of 
taxes assessed in 1874. That the said Flint and his 
grantees, the defendants in this suit, have been in pos- 
session of said land under said tax deed from the time 
of its date to the present time, and are now in _ pos- 
session of the same, claiming to be owners of said land 
under said tax deed. 


The first question for determinationis was the land 
taxable in 1874? If it was not, then the judgment must 
be affirmed. Second, if it was taxable, isthe /ax deed 
and the possession under it sufficient under the statutes 
of Nebraska and the decisions of the Supreme Court 
of that State to cut off the title of the defendant in 
error to the land? 


Congress. by an act approved March 21, 1852, 
enacted, “That all warrants for military bounty land 
which may have been or may hereafter be issued, un- 
der any law of the United States, and all valid loca- 
tions of the same, which have been or may _ hereafter 
be made, are hereby declared to be assignable, by 
deed or instrument of writing, made and executed 
after the taking effect of this act, according to such 
form, and pursuant to such regulations, as may be 
prescribed by the Commissioner ot the Gencral Land 
Office, so as to vest the assignee with all the rights of 
the original owners of the warrant or location.” R. 


S., 442. S. 2414. 


Under the provisions of this act the commissioner of 
the general land office March 23, 1852, prescribed the 
rules and forms for the assignment and location of 
land warrants, one of which was that all assignments 
must be attested by two witnesses. 
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Lester’s Land Laws, 585. 


April 2, 1852, the commissioner sent out a circular 
to local offices, containing the forms and regulations 
es‘alished for the ass'gnment of warrants, one of 
wach was as follows, to-wit: ‘These forms and regu- 
lations will be strictly complied with in all cases, and 
all the evidence in each case must be complete in 
itself.” 


Lester’s Land Laws, 589, 591. 


August 3, 1854, Congress enacted the following: 
‘The commissioner of the general land office is author- 
ized to decide upon principles of equity and justice, as 
recognized in courts of equity, and in accordance with 
regulations to be settled by the Secretary of the 
(Treasury) (Interior), the Attorney General, and the 
Commissioner conjointly, consistently with such princi- 
ples, all cases of suspended entries of public lands, and 
of suspended pre-emption land claims, and to judge im 
what cases patents shall issue upon the same.” 


R. S., 449, S. 2450 and 2.457 - inclusive. 


March 3, 1855, congress passed an act, Sec. 4 of 
which provided “That said certificates or warrants 
may be assigned, transferred, and located by the war- 
rantees, their assignees or their heirs at law, acccrd- 
ing tothe provisions of existing laws regulating the 
assignments, transfers, and location of bounty land 
warrants.” 


Lester’s Land Laws, 252. 


May 3, 1855, the commissioner issues another cir- 


cular under these laws tothe officers of the local offices 
in which he calls the attention of local officer to the fact 
that warrants are received for location at their offices 
and returned to the commissioner upon assignments 
not attested by ¢wo witnesses, and he therein gives said 
local officers this peremptory order, “You are strictly 
enjoined to refuse any location when either of the fore- 
going objections, or others of a like character exist, re- 
quiring every applicant to have his warrant perfected 
in every respect, so that no subsequent action may be 
necessary for that purpose.” 


Lester’s Land Laws, 600—601. 

July 20, 1875, the commissioner issues another cir- 
cular, under said Sec. 2414, to the local officers, in 
which he gives the following instructions: “To avoid, 
as far as possible, complications of land titles arising in 
consequence of the location of fraudulent or imperfectly 
assigned warrants, registers and receivers are perem- 
torily enjoined to refuse all warrants presented when 
the assignments thereof do not accord in every essen- 
tral particular with the rules herein prescribed.” 


The fifth rule was, “Each assignment must be 
attested by /wo subscribing witnesses; the mark of a 
witness will not be respected.” The 42d one was, that 
“A five-cent internal revenue stamp is required to be 
affixed to each assignment and certificate * * * 
executed and issued after Oct. 1, 1862, and prior to 
Oct. 1, 1872.” 


Copp’s Public Land Laws, 727. 


From the foregoing we find that ever since 1852, 
when warrants first became assignable by the act of 
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congress, that the registers and receivers have been 
strictly enjoined by the rules and regulations of the 
department of the interior, which rules and regulations 
were made by virtue of the law of congress, not to lo- 
cate any military land warrants unless the assignments 
upon the same were. attested by two witnesses to,each 
assignment. In the case at bar the local officers, in 
violation of this instruction, located the warrant with no 
attesting witnesses to the assignment thereon, and with- 
out revenue stamps, and sent the same to the general 
office for the action of the commissioner in that condi- 
tion. On the 11th day of December, 1868, when the 
case had been examined by the commissioner, the lo- 
cation of the warrant thus wrongfully made, was sus- 
pended, and the warrant returned to the local office for 
correction, which was the proper and just course to 
pursue. 


Lester’s: Land Laws, 575. 


The commissioner at this time not only had the 
right to suspend the location, but to have cancelled the 
same if he saw fit so todo. And the only possible in- 
terest that Blair could have had in the land was what 
law writers denominate “determinable fees,” which are 
not taxable. 


McLane vs. Boon, 35 Wis., 27. 
Moriarity vs. Boon Co., 39 Iowa, 634. 


Even under the laws of congress passed in 1834, 
which gave the regzster and recetver of the land dis- 
trict the power of ascertaining and deciding on the 
facts, and from whose opinion there was no appeal (a 
power which they did not possess in this case), under 
this law the proof on which the claim was to rest was 


to be made “agreeably to the rules to be prescribed by 
the commissioner of the general land office,” and if not 
so made the entry will be suspended. 


Bernard vs. Ashby, Hempst. C. C.R., 671, Aff., 


/ ¥~ How., 43: 
Doe vs. Higgens, 39 Ala., 21, 23. 


The case of Bates vs. Herron, 35 Ala., 117 in 
principle and many of its leading features, is identical 
with the case at bar, and clearly shows that the com- 
missioner had the power to suspend, and that no title 
passed during the same. 7 3 


It is. admitted that lands sold by the United States 
may be taxed before they have parted with the title by 
issuing a patent, but that can only be done when the 
right to the patent is complete, and the equitable title 
is fully vested in the party without anything more to 
be paid or act done, going to the foundation of the 
right. 


Railway Co. pa Prescott, 16 Wall., 603. 
Railway Co. vs. McSham, 22 Wall., 603. 


It is, however, confidentially assested that a case 
cannot be found where, as in the case at bar, the entry 
or location of the land was suspended by the action of 
the offices of the government, and the patenting of the 
same refused by the government by reason of such sus- 
pensions, that while that was the status of the tit! at 
the land could be legally taxed. 


As was well said by Justice Field in the case of 
. Gibson vs. Chouteau, 13 Wall, 100, “‘The same princi- 
‘ple which forbids any State legislation interfering with 
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the power of congress to dispose of the public property 
of the United States, also forbids any legislation de- 
priving the grantees of the United States of the posses- 
sion and enjoyment of the property granted by reason 
of any delay in the transfer of the title after the initia- 
tion of proceedings for its acquisition. The consum- 
mation of the title is not a matter which the grantees 
can control, but one which rests entirely with the gov- 
ernment.” 

Blair could not compel the commissioner to remove 
the suspension of the location, and issue the patent, 
he made the sole judge of suspended entries, “and to 
adjudge in what cases patents shall issue upon the same.” 


R. S. 449. § 2450. 
Marquir vs. Frisbie, ror U. S. R., 475. 


Wilcox vs. Jackson, 13, Peter 516. 
Vol. 3, opinions of Att’y Gen’l. 93, 97, 652. 
Government lands are not taxable until they are 
earned so that a patent could be demanded from the 
government for them, and the issuance of the patent is 
evidence that the land thereby conveyed was then 
earned, and the patent issued as soon as the land was 
earned, and evidence was only admissable for the pur- 
pose of showing that the plaintiff had fraudulently pre- 
vented the issuance of the patent at the proper time 
for the purpose of avoiding taxation on the land that 
he was entitled to. 


Litchfield vs. Webster Co., U.S. R., 101, 773- 
Th. McGregor vs. M. & M. R. R. vs. Brown, 


39 Io. 655. | 
Goodrich vs. Beaman, 37 lo. 563. 


The Commissioner, having power to require two 
Witnesses to the assignments, can dispense with the 
same for satisfactory reasons. 
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Lyttle vs. the State of Ark., g How., 333. 
Stark vs. Starrs, 6 Wall, 412-13. 


The following cases are in fact and in principle 
identical with the case at bar, and show most conclu- 
sively that the land was not taxable in 1874 for the 
reason that said location was suspended. 


Calder vs. Kugan, 30 Wis, 126. 

Grant vs. R. R. Co., 7 N. W. R., 113 Io. 

Reynolds vs. Co. of Plymouth, 7 N. W.R., 
468 Io. 

Bronson vs. Kukuk, 3 Dill., 490, 495. 

Donovan vs. Kloke, 6 Neb-, 124. 

White vs. County, 5 Neb., 393. 


o 


It may be claimed that the removing of the suspen- 
sion in 1881, and the issuing of the patent thereon, 
that the title then acquired to the land under a_ fiction 
of law, related back to the time of the location of the 
warrant, and that by reason of the same, Blair’s title 
took effect as of that date, and as a consequent result 
would be taxable in 1874. Thatno such unjust and 
inequitable result would follow, is shown by the fol- 
lowing Cases: 


Gibson vs. Chouteau, Supra. 
Calder vs. Kugan, Sura. 
Grant vs. R. R. Co., Supra. 
Reynolds vs. County, Supra. 
Bronson vs. Kukuk, Supra. 


Supposing that the commissioner in May, 1881, 
instead of removing the suspension, and passing loca- 
tion for patent had canceled the location of the war- 
rant, as he had a right to do, what then would have 
become of this pretended tax lien and deed issued 
thereon? In the language of Justice Day, in the case 
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of Moriarty vs. Boone Co., “/¢ becomes mere waste 
paper.” 


In conclusion, it is asked, “does the government of 
the United States hold title to her vast domains by a 
tenure so flimsy that while she is holding under ad- 
visement the application of one of her subjects to locate 
a warrant upon a portion of the same, to ascertain if 
said warrant and the location of the same is in all 
respects just and correct, and to determine whether 
said applicant is entitled to said land or not under said 
application to locate, and that while the same is thus 
held, the State can put in motion her machinery for 
taxation, and by virtue of the same take the lands from 
the power and control of the government nolens volens, 
asd convey the same to a stranger both to the govern- 
ment and to the applicant to locate?” We think that 
Chief Justice Dixon fully answers the question in the 
case of Calder vs. Kugan, in the following language, 
to-wit: “After the suspension which was merely for 
the purpose of giving the locator due notice and rea- 
sonable time to pay for the land as above stated, and 
before cancellation of the entry, the ttle was held by 
the United States, subject to be acquired in that way 
by the locator or his assignees of the certificate as a 
matter of mere grace or favor to him or them. There 
was no contract relation between the United States 
and the locator by which the United States was bound 
to sell him the land or to issue a patent therefor to him 
or his assignees on payment or tender of the money 
of another warrant of the same denomination. In 
such a case it seems idle to talk about the locator hav- 
ing any taxable interest in the land, or that the title of 
the United States was any more subject to be inter- 
fered with bv the state power of taxation, than if no 
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steps whatever had been taken by the government 
towards a sale or disposition of it.” 

Second—It is earnestly contended that the tax deed biti A jfAserd 
under which the plaintiff in errerclaims title,/is abso- pe _ for t/ 
lutely void under the statutes of Nebraska, and the 
decisions of the Supreme Court of that state. The 
statute form of the deed and the execution of the same | | 
is given on page 923 of the general statutes of 1873Atad attecdsA, f 
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THE DEED tS VOID FOR TWO REASONS$ 
FIRST, BECAUSE THE COUNTY SEAL §& NOT ATTACHED TO THE aT= 
TESTATION OF B. Fe. RALPH, COUNTY CLERK, 

SUTTON VS. STONE, 4 NEB., 319, | 


SECOND, BECAUSE THE OFFICIAL SEAL OF THE COUNTY TREASURER, 
FRANK. DAV?S, FOLLOWING HIS SIGNATURE, IS WANTING, THERE 


'S ONLY THE PRINTED WORD **SEAL*® IN BRACKETS AFTER HIS 
SIGNATURE, THE SAME, AS APPEARS ON PAGE !! OF THE PRINTED 
RECEORD, THIS 16 THE NATURE OF A3ES SCROLLAND 18-4. NSUFFI- 


; CIENT, m 


C. S. MonTGOMERY and i 
M. H. Sgsssions, of 
Counsel for Defendant in Error. 
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JACOB JOHNSON ET. AL; &¢., YS, CHICAGO # PACIFIC ELEVATOR Co. 1: 


a STATE OF ILLINOIS: ; 
Supreme Court, Northern Grand Division. 


At a supreme court begun and held at Ottawa on Tuesday, the 
fifth day of September, in the year of our Lord one thousand eight 
hundred and eighty-two, within and for the northern grand division 
of the State of Illinois. 3 

Present: John M. Scott, chief justice; Pinkney H. Walker, justice; 
John Scholfield, justice; T. Lyle Dickey, justice; John H. Mulkey, 
justice; Benj. R. Sheldon, justice; Alfred M. Craig, justice; James 
McCartney, attorney general; Thomas Clark, sheriff; Everell F, 
Dutton, clerk. 


Appeal from Appellate Court, First District. 


JACOB JOHNSON, JAMES B. CARTER, and Henry A. CHRIstTy 
v8. No. 666, 
THE CHICAGO AND Paciric ELEVATOR COMPANY. 


Be it remembered that heretofore, to wit, on the 2d day.of Sep- 
tember, A. D. 1882, there was filed in the office of the clerk of said 
supreme court a certain transcript of the record and proceedings. 

of the circuit court of Cook county, with the assignment 
b of errors thereon, which said transcript and errors assigned 
thereon are in the words and figures following, to wit: 


1 UNITED STATES OF AMERICA. 


STATE OF ILLINoISs, | ,. | 
Cook County, j° 


Pleas before the Honorable T. A. Moran, one of the judges of the 
circuit court of Cook county, at a term thereof begun and held at 
Chicago, in said county and State, on the third Monday (being the 
16th day of January), in the year of our Lord one thousand eight 
hundred and eighty-two, and of the Independence of the United 
States the one hundred «& sixth. 

Present: Honorable T. A. Moran, one of the judges of the circuit 
court of Cook county, State of [linois; L. L. Mills, States attorney ; 
QO. L. Mann, sheriff. 

Attest : JACOB GROSS, Clerk. 


Be it remembered that heretofore, to wit, on the 22d day of Sep- 
tember, A. D. 1881, The Chicago and Pacific Elevator Company, by 
Messrs. Rae and Smith, its attorneys, filed in said court its certain 
petition for attachment and attachment bond, and caused to be 
issued out of said court under the seal thereof the people’s writ of 
attachment directed to the sheriff of Cook county to execute; which 
said petition, bond, and writ, with the sheriff’s return thereon en- 
dorsed, are in the words and figures following, to wit: 
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2 JACOB JOHNSON ET AL., &¢C., VS. 
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STATE OF ILLINOIS, | 
Cook County, j 


In the Circuit Court of Cook County. To the October Term, A. D. 
1881. 


2 To the honorable the judges of the circuit court of the county 
of Cook, in the State of Illinois: 

Your petitioner, The Chicago and Pacific Elevator Company, of 
Cook county, complains of Jacob Johnson, a resident of Chicago, in 
said Cook county, sole owner of the tug-boat Parker, and makes him 
defendant herein. 

Your petitioner shows that it is a corporation organized and doing 
business in the State of Illinois under and by virtue of the laws of 
said State. 

That your petitioner is and was at the time of the accident and 
damages hereinafter mentioned the proprietor and manager of a 
public warehouse of class A, said warehouse being situated in said 
Cook county and fronting on the North branch of the Chicago river 
at Goose Island, and being about 53 feet from the east bank or shore 
of said branch, and was at said time engaged in transacting busi- 
ness in said warehouse, having before said time regularly procured 
from the circuit court of said Cook county a license to transact said 

business under the laws of said State, which said license was 
3 duly and regularly issued according to the statute in such 

vase made and provided, and was in full force and effect at 
the said time of said accident and damages hereinafter stated. 

That said warehouse at said time was tight, firm, strong, and in 
good order and condition, and in every way well suited and adapted 
for the purpose for which it was used, viz., to store grain in, and 
contained at said time, amongst other things, some six hundred 
bushels of shelled corn, which said corn was in a bin in or near the 
corner of said warehouse, said bin being also at said time tight, 
staunch, firm, and strong, and in every way well adapted to hold 
and contain the same. 

Your petitioner would further show that on or about the 29th day 
of August, and at the time of the accident and damages hereinafter 
complained of, said Jacob Johnson was the owner of the said tug-boat 
Parker and still is; that said tug-boat Parker was at said time, and still 
is, a water craft and tug-boat of above five tons burthen, used and in- 
tended to be used in navigating the waters of this State and the 

canals of this State, and having its home port in this State, 

4 and is now in the port of Chicago, in said Cook county. 
Your petitioner would further show upon information and 
belief that on or about the 29th day of August, 1881, the said tug- 
boat Parker, in the line of her employment, had a certain schooner, 
to wit, the G. C. Trampff, attached to said tug-boat, and made fast 
by a hauser or tug-line, in charge and under the officers of said tug- 
boat’s management and control, and was engaged in towing the 
same on the said North branch of the said Chicago river, in said 


Cook county. 
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THE CHICAGO AND PACIFIC ELEVATOR COMPANY. 3 


That at said time and place said tug-boat and schooner were so 
carelessly and negligently managed by the officers and crew of said 
tug-boat, and said schooner was so carelessly and negligently towed 
by said tug-boat and its master thereon and those having said tug- 
boat in charge and under their management and control, and being 
the agents and employees of said owner of said tug-boat, that said 
schooner was allowed to, and did at said time and place, come in 
contact with said warehouse and bin, and said schooner was, on ac- 
count of said carelessness and negligence, allowed to and did run 

head on into said warehouse and bin, by reason whereof, and 
D for no other cause, and not on account of any negligence, 

fault, or misconduct of your petitioner or any defect in 
said warehouse or bin, the said schooner’s jibboon broak, penetrated, 
and went through the walls of said warehouse and bin and caused 
a large quantity of said corn therein contained, to wit, six hundred 
bushels, to and it did spill and run out of said bin and warehouse 
into said North branch of said river, and thereby became and was 
lost, greatly to the damage of your petitioner. 

That in order to ascertain the exact amount of said corn lost as 
aforesaid it became and was necessary for your petitioner to and he 
did go to a great expense, to wit, $3.99; that the damage done to 
said warehouse and bin on account of said accident as aforesaid was 
$20. 
That your petitioner has been greatly damaged on account of the 
loss of the use of said bin while said repairs were being made ; that 
by reason of said accident and damages as herein set forth and 
charged your petitioner has been and is greatly damaged, and has suf- 
fered loss to theextentof at least $394.38, together with interest thereon 

from August 29th, 1881, which amount ts still due and on 
6 unpaid your petitioner, after allowing ail payments and just off- 

sets, which has been demanded of said defendants, but he 
refuses to pay the same or any part thereof. 

Your petitioner, therefore, prays that a writ of attachment may 
issue against said defendant directed to the sheriff of Cook county, 
commanding him to attach said tug-boat and water craft and to sum- 
mon said defendant to appear at the October term of said court, ac- 
cording to the statute in such cases meade and provided. 

Aand upon the final hearing of this cause the court may be pleased 
to decree and subject said tug-boat to a lien thereon, together with 
her tackle, apparel, and furniture, for the damages aforesaid, to- 
gether with interest and costs, and that your petitioner may have 
such other and further relief as he is entitled to in the premises. 

And your petitioner will ever pray, ete. 


[Corporation Seal. ] 
CHICAGO & PACIFIC ELEVATOR CO. 
RAE axp SMITH, Sol’s for Pet. 
STATE OF ILLINOIS, ... 
County of Cook, | 


Wm. H. Harper, on oath, doth depose and say that he is 
the agent of the Chicago and Pacific Elevator Company (pe- 


4 “ °  “JSUOB JOHNSON ETM AL; &@)) V8. | 


titioner), and as such authorized to make this affidavit ; that he has 
heard read the above and foregoing petition and knows the contents 
thereof, and that'the same is true of his own knowledge and belief, 
“except as to matters and things therein stated on information and 


belief, and as to them he verily believes it to be true. 
WM. H. HARPER. 


Subscribed and sworn to before me this 15th day of September, 
A. D. 1881. 
[NOTARIAL SEAL. ] EDWIN B. FRANKS, 
Notary Public. 


Attachment Bond. 


Know all men by these presents that we, The Chicago and Pacific 
Elevator Company and Wm. H. Harper, are held and firmly bound 
unto Jacob Johnson in the penal sum of eight hundred dollars and 
cents, lawful money of the United States; for the payment of 

which said sum, well and truly to be made, we bind ourselves, 

8 - our heirs, executors, and administrators, jointly and severally, 
by these presents. 
Sealed with our seals and dated this 22d day of September, 1881. 
The condition of the above obligation is such that whereas the 
above-bounden The Chicago and Pacific Elevator Company has on 
the day of the date hereof prayed an attachment out of the circuit 
court of Cook county, at the suit of The Chicago and Pacific Ele- 
-vator Company against the tug-boat Parker, property of the above- 
named Jacob Johnson, the said Jacob Johnson being the defendant 
in the said cause for the sum of three hundred ninety-four and 738, 
-($394.38) dollars; and the same being about to be sued out of said 
court, returnable on the third Monday of October, A. D. 1881, to the 
term of the said court then to be holden: Now, if the said The Chi- 
-cago and Pacific Elevator Company shall prosecute its said suit with 
effect,.or in case of failure therein shall well and truly pay and sat- 
isfy the said Jacob Johnson all such costs in said suit and such 
damages as shall be awarded against the said The Chicago and Pa- 
cific Elevator Company, its assigns or legal representatives, in 
9 any suit or suits which may hereafter be brought for wrong- 
) fully suing out the said attachment, then the above obliga- 
tion to be void; otherwise to remain in full force and effect. 
([Gorporation Seal.] 
CHICAGO AND PACIFIC ELEVATOR CO., 


By ABNER TAYLOR, President. [SEAL. | 
WM. H. HARPER, Sec’y. SEAL. | 

. ABNER TAYLOR. SEAL. | 
WM. H. HARPER. SEAL] 


Signed, sealed, and delivered in presence of— 


A. R. KELLOGG. 


THE CHICAGO -AND. PACIFIC ELEVATOR COMPANY, 


Att’ch’t Writ 
STATE OF ILLINOIs, 
County of Cook, 


The people of the State of Illinois to the sheriff of Cook county, 

Greeting : 

Whereas The Chicago and Pacific Elevator Company, of Cook 
county, hath complained that Jacob Johnson, sole owner of the tug- 
boat Parker, is justly indebted to it, the said The Chicago and Pa- 

‘cific Elevator Company, in the sum of at least three hundred and 

‘ninety-four dollars and thirty-eight cents, together with interest 

| thereon from August 29th, 1881, for which he claims a lien 

‘10 upon said vessel, and has given bond with security, as re- 
quired by law: 

We thereupon command you that you attach the said tug-boat 
Parker, her tackle, apparel,.and furniture, to satisfy such demand 
and costs and all such demands as shall be exhibited against said 

vessel according to Jaw; and, having attached the same, you sum- 
mon the said Jacob Johnson, sole owner as aforesaid, to be and ap- 
pear before the circuit court of Cook county, at its next term, to be 
— at the court-house in the city of Chicago, in said county, on third 
Monday (being the 17th day) of October, A. D. 1881, then and there 
to answer what may be objected against him and the said tug-boat 
“ Parker.” ; 
~ And have you then and there this writ, with a return thereon 
in what manner you shall have executed the same. 

Witness Jacob Gross, clerk of said circuit court of Cook county, 
Illinois, and the seal thereof, at Chicago, in said county, this 22d 
September, A. D. 1881. | 

[SEAL, ] : JACOB GROSS, Clerk. 


11 : Endorsed : 


By virtue of the within writ I did levy upon and attach all the 
right, title, and interest of the within-named Jacob Johnson in and 
to the tug-boat Parker, together with her tackle, apperal, and furni- 
ture; also served the within writ on the within-named Jacob: John- 
son by reading the same to him this 22nd day of September, 1881. 

O. L. MANN, Sheriff, 
By T. E. STACY, Deputy. 


The above property was released as per order hereto annexed. 
O. L. MANN, Sheriff, 
By T. E. STACY, Dep't. 


And thereupon on the same same day, to wit, the 22nd day of 
September, A. D. 1881, there was filed in said cause a certain bond 
to release vessel, and there issued out of said court, under the seal 
thereof, a certain writ of restitution directed to the sheriff of Cook 
county to execute; which said bond and writ are in the words and 
figures following, to wit: 
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Bond. 


Know all men by these presents that we, Jacob Johnson, owner of 
the tug-boat Parker, as principal, and Henry A. Christy, as 
12 surety,are held and firmly bound unto The Chicago and Pa- 
cific Elevator Company in the penal sum of eight hundred 
dollars, lawful money of the United States of America, to be paid 
unto the said The Chicago Pacific Elevator Company, or its legal 
representatives; for the payment of which said sum, well and truly 
to be made, we bind ourselves, and each of us, jointly and severally, 
and each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this 22nd day of September, A. 
D. 1881. 

The condition of the above obligation is such that whareas a 
petition was filed in the circuit court of Cook county on the 22nd 
day of September, A. D. 1881, by the said The Chicago and Pacific 
Elevator Company against the said the tug-boat “ Parker,” her 
tackle, apperal, and furniture, in a certain action, ete., for damages 
therein aileged to be due and owing to the said The Chicago and 
Pacific Elevator Company from the said Jacob Johnson, owner of 
the said tug-boat Parker, amounting to three hundred and ninety- 
four dollars and thirty-eight cents, together with interest thereon 
from August 29th, 1881: 

Now. therefore, if the above-bounden Jacob Johnson, owner 

13 of the said tuy-boat Parker, and who desires the return of 
said tug-boat “ Parker,” now in the hands of the sheriff of 

said Cook county, attached by virtue of said petition and a writ 
issued in accordance therewith, shall and will pay all money ad- 
judged to be due said The Chicago and Pacific Elevator Company 
by the said cireuit court of Cook county, with costs of suit, then the 
above obligation to be void; otherwise to remain in full force and 


effect. 
JACOB JOHNSON. SEAL. 
HENRY A. CHRISTY. SEAL. 


Taken and approved by me this 22nd day of September, A. D. 
1881. 
JACOB GROSS, Clerk. 
14 Writ of Restitution. 


StTaTE OF ILLINotIs, | me 
County of Cook, j° 


The people of the State of Illinois to the sheriff of said county 

Greeting : 

Whereas you were lately commanded by our circuit court of Cook 
county to attach the tug-boat “Parker,” her tackle, apparel, and 
furniture, to satisfy the Chicago and Pacific Elevator Company of a 
certain claim of the alleged amount of three hundred and _ ninety- 
four & 33, dollars, and interest thereon from August 29th, 1881; and 
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whereas Jacob Johnson, the owner of said tug-boat “ Parker,” has 
this day filed in said court his certain bond, in accordance with sec. 
15 of chapter 12 of the Revised Statutes of Illinois: 

Now, therefore, we command you that you return the said property 
so by you attached to the Jacob Johnson, owner, &c., according to 
law and the statutes in such case made and provided. 

Witness Jacob Gross, clerk of our said court, and the seal thereof, 
at Chicago, in said county, this 22nd day of September, 1881. 

[SEAL. ] JACOB GROSS, Cleark. 


15 And thereupon, on the 17th day of October, A. D. 1881, there 
was filed in said cause a certain demurrer and exceptions in 
words and figures following, to wit : 
STATE OF ILLINOIS, 
Cook County, 


Circuit Court of Cook County. September Term, A. D. 1881. 


THe CHICAGO AND Paciric ELEVATOR Co.) 
V8. ies Gen. No. 39168. 
THE TuG-BoatT PARKER. j 


bs: 


Jacob Johnson, who has been summoned in the above entitled 
cause by Magee and Adkinson, his attorneys intervening for his in- 
terest in the tug-boat attached in this cause, her tackle, apperal, and 
furniture, comes and defends, &c., when, &c., and excepts to the said 
petition, and says that the said petition and the matters therein con- 
tained, in manner and form as the same are above set forth, are not 
sufficient in law for the petitioner, the Chicago and Pacific Elevator 
Company, to maintain its aforesaid action, and that neither thisclaim- 
ant nor the other owners thereof are bound by law to answer the 

same, and this he is ready to verify. 
16 Wherefore, for want of a sufficient petition in this behalf, 
this claimant, Jacob Johnson, prays judgment, and that the 
petitioner may be barred from maintaining its aforesaid action, and 
this complainant & defendant, for causes of demurrer and exception 
thereto, shows to the court the following exceptions to the said 
petition, viz: 

It does not appear therein that the said tug-boat had sole control 
of the said schooner, the G. C. Trumpff. 

That it appears that the carelessness and negligence alleged was 
by the officers and crew of both the tug-boat and schooner. — 

That in and by said petition it appears that the alleged damage 
was caused by the said schooner. | 

That the said court is without jurisdiction to create or enforce a 
lien upon said steam tug-boat. ; 

That the amount due is not set forth in said petition. 

That said petition is not signed by an officer of the said company, 
and the said petition is in other respects uncertain, informal, and 


insufficient. 
MAGEE anp ADKINSON, 
Attorneys and Proctors for Claimant and 


Defendant, Jacob Johnson. 
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17 And thereupon, on the 21st, 22nd,.& 31st days of -October, 

and the Sth day of November, A..D. 1881, the following, 
among other proceedings, were had and entered of record in said 
court, to wit: 


» 
§ 


Attachment. 


THE CHICAGO AND PaAcIFIC ELEVATOR CoMPANY 


| v8. Kon. 
Jacosp JOHNSON, Owner of Tug-boat “ Parker,” and 39168. 752% 


TuG-BOAT PARKER. 
| Oct. 21, ’81. 


This day came the said plaintiff, by its attorney, and entered its 
motion that the default of said defendant be taken for want of, 
an affidavit of merits on file therein on the part of said defendant. 


Attachment. 


THE CHICAGO AND PaciFic ELEVATOR COMPANY 


vs. sa 
JacoB JoHNnson, Owner of the Tug-boat “ Parker,” { 39168. 7527. 


and TuG-BoatT PARKER. 


Oct. 22d, ’81. 


This day came the said defendant, , by his attorney, . 
and enters his cross-motion for leave to file an affidavit of merits in 
said cause. 


18 Attachment. 


THE CHICAGO AND PaciFIc ELEVATOR COMPANY 
vs. 
> 39168. 7527. 
JacoB JoHnson, Owner of Tug-boat Parker, and SO1GS. 1021, 
TuG-BOAT PARKER. 


Oct. 31, ’81. 


This day came on to be heard the cross-motion of said defendant 
for leave to file an affidavit of merits in said cause and was argued 
by counsel, and the court, being fully advised in the premises, doth 
overrule said motion, to which ruling of the court the said defend- 
ant, by his attorney, now here excepts; and thereupon it is ordered 
that, for want of an affidavit of merits, the default of said defendant, 
Jacob Johnson, be, and the same is hereby, taken and entered herein 
of record ; wherefore it is considered that said plaintiff ought to re- 
cover of said defendant its damages by reason of the premises. 
Whereupon the said defendant, by his attorney, enters his motion 
to vacate‘said default, which motion is now here continued by the 
court for hearing until 10 o’clock in the forenoon of the 5th day of 
November proximo. 
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19 Attachment. 


THe CHICAGO AND PaciFic ELEVATOR COMPANY 


v8. " 
JACOB JOHNSON, Owner of Tug-boat Parker, and { 89168. 7527. 


= ov” ? 


TuG-BoAT PARKER. 


Nov. 5d, ’81. 


This day came on to be heard the motion of said defendant, Jacob 
Johnson, to vacate the default heretofore taken and entered herein 
— him and was argued by counsel, and the court, being fully 
advised in the premises, doth overrule said motion, to which ruling 
of the court the said defendant, by his attorney, now here excepts; 
and thereupon came James B. Carter, by his attorney, and moves 
the court that he be made a party defendant in said cause, and the 
court, after hearing arguments of counsel thereon, and being fully 
advised in the premises, denies said motion; to which ruling said 
Carter, by his said attorney, excepts: whereupon the said defendant, 
by his attorney, moves the court to dismiss said petition out of this 

‘ court for want of jurisdiction. On consideration whereof the court 
overrules motion; to the overruling of which defendant’s attorney 
excepts. 


20 And thereupon, on the 26th day of November, A. D. 1881, 

the following order was made and entered of record, and 
there was filed in said cause a certain bill of exceptions of James B. 
Carter, which said order and bill are in the words and figures fol- 
ing, to wit: 


Order. 
THe CHICAGO AND PaciFIc ELEVATOR COMPANY | 
v8. : ™ 
39168. 7527. 
JABOB JOHNSON, Owner of Tug-boat Parker, and es 
TuG-BoaT PARKER. 


Attach ment. 


This day came James B. Carter, by his attorney, and excepts to 
the order heretofore entered herein overruling his motion to be made 
a party codefendant in said cause, and prays an appeal from said 
order to the appellate court of the first district of Illinois, and the 
court, after hearing arguments of counsel thereon, and being fully 
advised in the premises, denies said prayer, to which ruling of the 
court the said Carter, by his said attorney, now here excepts. 


10 JACOB JOHNSON ET AL., &C., VS. 


Bill of Exceptions of James B. Carter. 


STATE OF ILLINOIs, ‘ 
Cook County, 


Circuit Court of Cook County. October Term, A. D. 1881. 


21 CHICAGO AND PaciFic ELEVATOR CoMPANY 
C = No. 39168, 


vs. . 
THe Tuc PARKER. 7527. 


Attachment of water craft. 


Be it remembered that on the 26th November, A. D. 1881, came 
James B. Carter, by Magee and Adkinson, hisattorneys, and moves the 
court : 


Attachment of Water Craft. 


STATE OF ILLINOIS, | 
Cook County, j 


Circuit Court of Cook Co. October Term, A. D. 1881. 


CHICAGO AND — CoMPANY ) Gen. No. 39168. 

° ry — } Y 7 OT 

Tue Tuc Parker. (Term No. 7527, 
And now comes James B. Carter, by Magee and Adkinson, his at- 
torneys, and moves the court to grant an appeal to the said Carter 
from the order of this court of the 31st of Oct., A. D. 1881, denying 
to the said Carter leave to defend against the petition in said cause. 

By MAGEE ann ADKINSON, 
Ms Attorneys. 
November 26th, 1881. 


~ And thereupon the said appeal was denied. 


And because the matters do not appear of record the said 

22 James B. Carter presents this his bill of exceptions, and prays 
the same may be signed and sealed by the honorable judge 

of this court, pursuant to the statute in such case made and pro- 
vided, which is accordingly done this 26th day of November, A. D. 


1881. 
T. A. MORAN, [sEAt.] 
Judge. 


And thereupon on the same day, to wit, the 26th day of Novem- 
ber, there was filed in said cause nunc pro tunc as of November 19th, 
1881, the certain bill of exceptions of James B. Carter and Jacob 
Johnson in the words and figures following, to wit: 
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Bill of Ex. of James B. Carter. 


STATE OF ILLINOIs, | pee 
Cook County, 


In the Circuit Court. October Term, A. D. 1881. 
CHICAGO AND Pactric ELEVATOR CuMPANY )--. stcic # ‘ 
a Gen. No. 39168. 
e ryN Y od eal % Your 
erm No. 7527. 
JACOB JOHNSON. erm No. 752% 
Attachment of water craft. 


Be it remembered that on this October 31st, A. D. 1881, came Jas. 
B. Carter, of said county and State, by Magee and Adkinson, his 
solicitors, and moves the court: 


23 Attachment of Water Craft. 


STATE OF ILLINOIs, 
Cook County, 


In the Circuit Court, Cook County. October “Ferm, A. D. 1881. 


CHICAGO AND PaciF1Ic ELEVATOR COMPANY 
v8. Gen. No. 39168. 


JACOB JOHNSON. 


And now comes James B. Carter, part owner of said tug Parker, 
by Magee and Adkinson, his attorneys, and and moves the court to 
be thade party defendant and to be permitted to defend against the 
petition filed herein, and offers to furnish security for payment of 
costs, satisfactory to the court, according to the statute. 

MAGEE anp ADKINSON, 
Attorneys for James B. Carter. 


Offering to furnish satisfactory security for payment of costs ac- 
carding to the statute, and read and filed in support of said motion 
the following affidavit : 

24 | Attachment of Water Craft. 


esd 


STATE OF ad 
88: 
Cook County, 


Circuit Court of Cook County. October Term, A. D. 1881. 


CHICAGO AND PaciFic ELEVATOR CoMPANY 
v8. Gen. No. 39168. 
THe Tuc PARKER. 


James B. Carter, of said county and State, being first duly sworn, 
on his oath savs that he was at the time of the levy of the attachment 
herein, and still is, a part owner of the steam tug Charles W. Parker, 
attached in this cause by the name of Parker, and moves the court 
that he be made defendant and have leave to defend against the. 


12 JACOB JOHNSON ET AL., &C., VS. 


petition filed herein upon filing satisfactory security for costs, and 
affiant further says that he is interested in said suit, and has a good 


defense upon the merits to said suit. 
(Signed) JAMES B. CARTER. 


Subscribed and sworn to before me this 3lst day of October, A. 
D. 1881. : 
[NOTARIAL SEAL. ] HENRY W. MAGEE, 
Notary Public. 


25 STATE OF ILLINOIS, \ . 
Cook County, 


Henry W. Magee, of said county and State, being first duly sworn» 
says that the foregoing affidavit of James B. Carter is a substantial 
copy, as he verily believes, of an affidavit read and filed by him in 
open court in said cause on the 31st day of October, A. D. 1881, 


which is now lost from the files of said cause. 
HENRY W. MAGEE. 


Subscribed and sworn to before me this 11th day of March, A. D. 
1882. : 
JACOB GROSS, Clerk. 


And the court having heard said affidavit, which was all the evi- 
dence offor-d in that behalf, and having considered said motion, over- 
ruled the same; to which ruling of the court the said Carter then and 
there excepted, and because the matters aforesaid do not fully appear 
of record the said James B. Carter presents this his bill of exceptions, 
and prays that the same may be signed and sealed by the honor- 
able judge of this court, pursuant to the statute, which is accord- 
ingly done November 19th, 1881. 
T. A. MORAN, Judge. [SEAL.] 


26 Bill of Ex. of Johnson. 


STATE OF ILLINOIS, 
Cook County, 


In the Circuit Court. October Term, A. D. 1881. 
Attachment of water craft. 


Gen. No. 39168. 
Term No. 7527. 


v8. 


CHICAGO AND PaciFIic ELEVATOR CoMPANY 
JACOB JOHNSON. 


Be it remembered that on October —, A. D. 1881, came the said pe- 
titioner, by Rae and Smith, its solicitors, and moved the court that 
a default be entered herein against said defendant for want of an 
affid-vit of merits being filed with said defendant’s demurrer and 


exceptions to said petition, which said motion was continued to Oc- 
tober 22nd, 1881. 


And now, on this October 22nd, 1881, comes said petitioner, by 


’ 
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its said solicitors, also comes said defendant, by Magee and Adkin- 
son, his solicitors, and by cross-motion move the court to file the fol- 
lowing affidavit of merits nunc pro tunc as of October 17th, 1881 : 


Attachment of Water Craft. 


27 STATE OF ILLINOIs, 
Cook County, 


Circuit Court of Cook County, Term A. D. 1881. 


CHICAGO AND PaciFic ELEVATOR COMPANY | 
v8. Gen. No. 39168. 
THE Tuc PARKER. 


Jacob Johnson, of said county and State, being first duly sworn, 
on oath says that he is a claimant in this cause of the tug attached, 


and that he has a good defence to and in the merits to said suit. 
(Signed) JACOB JOHNSON. 


Subscribed & sworn to before me this 22nd day of October, 1881. 
? JACOB GROSS, Clerk. 


STATE OF ILLINOIS, \ 
Cook County, 
Henry W. Magee, being first duly sworn, on his oath [says] that 
the foregoing affidavit is a substantial copy of an original affidavit 
read and filed in said cause, to the best of his knowledge, recollec- 


tion, and belief. 
HENRY W. MAGEE. 


Subscribed & sworn to before me this 11th day of March, 1882. 
JACOB GROSS, Clerk. 


28 Which said motion and cross-motion are, by order of court, 
continued to October 31st, 1881. 


And now on this October 31st, 1881, comes said petitioner, also 
comes said defendant, and offers in support of said cross-motion the 
following affidavit : 


Attachment. 


STATE OF ILLINOIS, \ ey 
Cook County, 


Circuit Court, Cook County. October Term, A. D. 1881. 


CHICAGO AND PaciFic ELEVATOR COMPANY 
v8. 
J ACOB JOHNSON. 


Jacob Johnson, of said county and State, being first duly sworn, on his 
oath says that he is the defendant or claimant in said cause; that 
the tug Parker is owned in part only by him, and that James B. 
Carter is part owner with him of said tug; that the damage com- 
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lained of by the complainant in this cause was done by the schooner 
he Trumpf; that aftiant is informed and believes that the claim 
in this cause is grossly exag-rated, and was guessed at by the agents 
of the plaintiff. 
29 That affiant is informed and believes that the court is without 
jurisdiction to hear and determins this cause. 

That no proper and sufficient bond has been filed in this cause by 
the plaintiff or petitioner herein prior to the issuing of the writ of 
attachment in this cause; that the said bond filed herein was not 
conditioned as required by the statute in such cause made and pro- 
vided. 

That affiant is-informed and believes that the said suit was insti- 
tuted without due and proper authority from the plaintiff corpora- 


tion herein; and further aftiant saith not. 
: JACOB JOHNSON. 


Subscribed and sworn to before me this 3lst day of October, A. 
D. 1881. 
[ NOTARIAL SEAL. ] HENRY W. MAGEE, 
Notary Public. 


STATE OF ILLINOIs, a 
Cook County, Bas 


Henry W. Magee, of said county and State, being first duly sworn, 
on his oath says that the forgoing and annexed isa true copy of the 
affidavit read and filed in said cause on the 31st day of October, 


1881. 7 
HENRY W. MAGEE. 
30 Subscribed and sworn to before me this 11th day of March, 
A. D. 1882. 


JACOB GROSS, Clerk. 


Which was all the evidence offered on said cross-motion, and the 
court, having considered the same, overruled said cross-motion and 
sustained said motion for said default and entered said default 
against said defendant; to all of which rulings of the court, and each 
of them, the defendant then and there extepted. And now again 
comes said defendant and moves the court to set aside said default; 
_which said last motion is continued until November Sth, 1881. 

And now, on this November oth, 1881, comes the said petitioner, 
also comes said defendant, and offers in support of said last motion 
the following affidavits: 
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Attachment. 


STATE OF ILLINOIS, \ a 
Cook County, 


Circuit Court, Cook County. October Term, A. D. 1881. 
CuHi1caGco — Paciric ELEVATOR COMPANY vs. JACOB JOHNSON. 


31 STATE OF ILLINOIS, mn 
Cook County, 


Jacob Johnson, of said county and State, being first duly sworn, 
on his oath says that he is the defendant or claimant in said cause ; 
that the tug Parker is owned only in part by him, and that James 
B. Carter is part owner with him of said tug; that the damage com- 
plained of by the complainant in this cause was done by the schooner 
The Trumpf; that affiant is informed and believes that the claim in 
this cause is grossly exag-erated, and was guessed at by the agents 
of the plaintiff; that affiant is informed and believes that the court 
is without jurisdiction to hear and determin- this cause; that no 
proper and sufficient bond has been filed in this cause by the plain- 
tiff or petitioner herein prior to the issuing of the writ of attachment 
in this cause; that the said bond filed herein was not conditioned as 
required by the statute in such case made and provided ; that affiant 
is informed and believes that the said suit was instituted without 
due and proper authority from the plaintiff corporation herein ; and 


further affiant saith not. 
JACOB JOHNSON. 


32 Subscribed and sworn to before me this 31st day of Octo- 
ber, A. D. 1881. 
[NOTARIAL SEAL.] HENRY W. MAGEE, 


Notary Public. 


STATE OF ILLINOIS, a 
Cook County, 


Henry W. Magee, of said county and State, being first duly sworn 
on his oath says that the foregoing and annexed is a true copy of the 
affidavit read and filed in said cause on the 31st day of October, 


1881. 
HENRY W. MAGEE. 


Subscribed and sworn to before me this 11th day of March, A. D. 


1882. 
JACOB GROSS, Clerk. 


STATE OF ILLINOIS, | a 
Cook County, f°’ 


‘ircuit Court of Cook County. October Term, A. D, 1881. 


Tue CHIcAGo AND PAciIFIC ELEVATOR CoMPANY 
v8. 
THe Tuc PARKER. 


Henry W. Magee, of said county and State, being first duly sworn, on 
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his oath says that he is the attorney of the defendant who has charge 

of this cause; that he was employed by the defendant or claim- 
30 ant, Jacob Johnson, to defend the above-entitled cause in his 

behalf; that affiant, after being so retained by Jacob John- 
son, examined the files in this action, and made particular examina- 
tion of the bond and petition filed herein, and became satisfied that 
the petition was so indefinite and informal that the defendant or 
claimant Johnson would not be required to file an affidavit of merits 
with his demurrer herein, and consequently did not go to the office 
of the said defendant to have such an affidavit made, or procure it to 
be made. 

That this affiant, relying upon his belief that the court would 
take no action upon the said petition and upon the said bond filed 
herein by the plaintiff when its attention was drawn to them, 
simply filed the demurrer and exceptions which has been filed 
herein. Affiant further says that the said demurrer and exceptions 
was not filed for delay, but because affiant believed that the grounds 
stated therein were well taken. Affiant further says that upon learn- 
ing that a motion would be made in this cause for a default as 
against the defendant, Johnson, for want of an affidavit of merits, 
he at once procured such an affidavit from the said Joln- 
son, and, before the said default had been taken, asked leave 

of court to file such affidavit of merits on behalf of 
34 and by the said Johnson in this cause. Affiant further states 

that he believed that the court would not take default upon 
demurrer filed without an affidavit of merits unless the petition filed 
was itself drawn and sworn to in accordance with the statute in such 
case made and provided. And affiant says that the name “ Parker” 
is not the name of the tug-boat attached in this cause, as appears 
from the enrollment which is herewith shown to the court, and 
affiant says that he has made examination of the names of the water 
craft, as appears in the list published by the Treasury Department 
of the United States, and finds, among others, the following : “Gracie 
M. Parker,” “J. D. Parker,” “Jason Parker,” “Joseph Parker,” “ Leah 
Parker,” “ Mary Parker,” “Sallie Parker,” “Sam’l Parker,” “Sophie 
Parker,” “James Parker,” “Eliza K. Parker,” “Chas. W. Parker,” 
“Asher S. Parker,” “ Alice Parker,” “Addie Parker,” “ Geo. H. Parker,” 
“Geo. O. Parker,” and no craft named “ Parker ” appears therein, and 
that the said statute required that “the name of the water craft” 
should be stated in such petition, and that such petition should be 
verified by affidavit. Affiant further says says that the owner- 
ship of the tug a‘tached and her true name appears in the public 

records of the United States Treasury Department at the city 
35 of Chicago, in said county and State, and are accessable to 

the agent of the petitioner herein and could readily have 
been ascertained if the petioner and its agent had not, in their hot 
haste for an attachment and recklessness of statement, preferred to 
swear it through rather than examine the records for the truth 
thereof. And further affiant saith not. 

HENRY W. MAGEE. 


Stok ene ty ane 
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Subscribed & sworn to before me this fourth day of November, 
A. D. 1881. 
[NOTARIAL SEAL. | J. FRANK RICHMOND, 
Notary Public. 


But the court having heard said affidavits, which were all the 
evidence offered, overruled said motion and refused to set aside said 
default; to which ruling of the court the defendant then and there 
excepted. And now again comes said defendant and moves the 
court as follows: 


STATE OF ILLINOIS, 
’ 88° 
sook County, 


Circuit Court of Cook County. October Term, A. D. 1881. 


36 CHICAGO AND PacIFIC ELEVATOR CoMPANY 
v8. 
THE TuG PARKER. 


‘And now comes Jacob Johnson, part owner of the tug Charles W. 
Parker, which has been attached Sassi by the name of “ Parker,” 
by Magee & Adkinson, his attorneys, and moves the court to disiniss 
the petition filed herein for want of jurisdiction in said court to en- 
force the lien claimed and prayed for in said petition, and shows to 
the court that the said tug “Charles W. Parker,” attached by the 
name of “Parker,” is a steam vessel of above twenty tons burden, 
duly enrolled and licensed in in conformity to Title “L” of “ Regu- 
lations of Vessels in Domestic Commerce” of the Revised Statute- of 
the United States, and was and now is engaged in the business of 
domestic commerce and navigation upon the navigable waters of the 
United States of America, and that exclusive jurisdiction to enforce 
a lien in rem on said vessel as prayed for is in the district courts of 


the United States of America. 
By MAGEE & ADKINSON, - 
His Attorneys. 


37 But the court having considered the same denied said 

motion, to which ruling of the court the defendant then 
and there excepted, and because the matters aforesaid do not fully 
appear of record the said defendant presents this his bill of ex- 
ceptions, and prays that the same may be signed and sealed by the 
honorable judge of this court pursuant to the statute, which is ac- 
cordingly done this November 19th, 1881. 


T. A. MORAN, Judge. [sEa1.] 
And thereupon, on the 30th day of January and the 11th day of 


February, A. D. 1882, the following, among other proceedings, were 
had and entered of record in said court, to wit: 
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Attachment. 


THE CHICAGO AND PaciFic ELEVATOR COMPANY 
| 39168. 75: 
> . (a27. 
JACOB JOHNSON, Owner of Tug-boat Parker, and 
TuG-BoaT PARKER. 


JANUARY 30th, ’82. 


This day came the said plaintiff and said defendant, by their re- 
spective attorneys, and the said defendant, by his attorney 
38 now here, moves the court for leave to file answer and affi- 
davit of merits in said cause, and the court, after hearing 
arguments of counsel thereon, and being fully advised in the prem- 
ises, doth overrule said motion; to which ruling of the court the 
said defendant, by his attorney, now here excepts, and thereupon 
came the jurors of a jury of good and lawful men, to wit: Charles 
Wolbinz, C. N. Spitzer, J. Coombs, Edward Casey, J. H. Glesson, 
John Whitmore, James Taylor, Andrew Stark, Gates A. Riley, Au- 
gust Meyer, Henry Thies, Jr., and Seth J. C. Suther, who were duly 
impaneled and sworn to well and truly assess the plaintiff’s dam- 
ages, and a true assessment render according to the evidence, and 
who, after hearing the testimony adduced, retire from the bar of the 
court to concider of their verdict, and thereupon return into court 
and say: “ We, the jury, assess the damages at $300.” 
Whereupon the said defendant, by his attorney, enters his motion 
to set aside said verdict and for a new trial of said cause. 


39 Attachment. 


THE CHICAGO AND PaciFic ELEVATOR COMPANY } 
v8. oo 
JAcoB JoHNnson, Owner of Tug-boat Parker, and { suid chia 
TuG-BOAT PARKER. 
Kes. llru, ’82. 
And now come the respective parties to this cause by the said 
attorneys, and said cause coming on to be heard upon the motion 
heretofore entered herein for a new trial, and the court baving con- 
sidered said motion, overruled the same, and the jury having here- 
tofore assessed the damages of the plaintiff on occation of the prem- 
ises against the said Jacob Johnson, defendant, by reason of his 
default for not having filed an affidavit of merits with his demurrer 
and exceptions herein, in accordance with the statute in such case 
made and provided, over and above its costs and charges by its 
suit in this behalf expended, at the sum of three hundred dollars, 
and it further appearing to the court that the said tug Parker, here- 
tofore attached in said cause, has been released and discharged from 
custody, and a bond given, as provided by statute, in the penal sum 
of eight hundred dollars, and that said Jacob Johnson is 
40 principal and one Henry A. Christy is surety in said bond; 
therefore it is concidered that the plaintiff do recover against 
said Jacob Johnson and Henry A. Christy its damages aforesaid, in 
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form aforesaid, and by reason of the statute in such case made and 
provided, assessed to the sum of three hundred dollars, together 
with its costs and charges to be taxed, and that the plaintiff have 
execution therefor. 

To all of which the said Jacob Johnson and Henry A Christy, by 
their attorneys, now here except, and pray an appeal to the appellate 
court of the first district of Illinois, which 1s granted on condition 
that said Johnson and Christy do, within twenty days from date, 
execute and file an appeal bond in said cause, in the penal sum of 
four hundred and fifty dollars, with good and sufficient security 
thereto. And it is further ordered that said Johnson and Christy 
be, and they are, allowed twenty days from date in which to prepare 
and file a bill of exceptions in said cause. 

And thereupon afterwards, to wit, on the 2d day of March, A. D. 
1882, the following was made and entered of record in said cause: 


4] | Attachment. 
THE CHICAGO AND PaciFIC ELEVATOR COMPANY 

: v8. ; 39168. 7527. 
JAcoB JOHNSON, Owner of Tug-boat Parker, e¢ al. 


On motion of said defendants, by their attorney, it is ordered that 
the time in which to file appeal bond and bill of exception in said 
cause be, and it is, extended until the 11th instant. 


_ And thereupon, on the 3rd day of March, A. D. 1882, there was 
filed in said cause a certain bill of exceptions in the words and fig- 
ures following, to wit: 


Attachment of Water Craft. 


STATE OF ILLINOIS, \ a 
Cook County, a8 


Circuit Court of Cook County. February Term, A. D. 1882. 


THE CHICAGO AND PAcIFIC ELEVATOR COMPANY 3 
vs. Gen. No. 39168, 


JacoB JoHNsoN, Owner of the Tug-boat Parker. 


Be it remembered that on the 30th day of January, A. D. 1882, 

upon notice to the claimant, Jacob Johnson, upon the calling 

42 up of the above cause for the assessment of damages to the 

plaintiff, in default of said Johnson, the said Jacob Johnson, 

claimant of said tug Parker, attached herein, made and filed therein 

the following motion, with answer and affidavit, which was all the 
evidence in support of said motion. 
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Motion. 
STATE OF — “~ 
Cook County, 5 


Circuit Court of Cook County. November Term, A. D. 1881. 


TG np P. : ELEVATOR COMPANY ) ,. 
CHICAGO AND PaciFIC ELEVATOR C \ en No. 39168. 


vs. ryqN f 
ion Pieces Term No. 7527. 
And now comes Jacob Johnson, part owner and claimant of the 
tug Charles W. Parker, attached herein by the name of “ Parker,” 
and moves the court, by his attorneys, for leave io file the annexed 
answer and affidavit of merits to the petition of the complainant in 


the above-entitled cause. 
: By MAGEE anp ADKINSON, 
Attorneys for Jacob Johnson, Claimant. 


Answer. 


STATE OF ILLINOIs, 
Cook County, 


Circuit Court of Cook County. November Term, A. D. 1881. 


CHICAGO AND PaciFic ELEVATOR COMPANY ) Gen. No. 39168 


vs. r T "OF 
THE TUG ‘6 PARKER.” if Term No. 7527. 


Attachment of water craft. 


43 The answer of Jacob Johnson to the petition of The Chi- 

cago and Pacific Elevator Company against the Tug Parker 
shows to the court that he has been notified of this suit; that he is 
a claimant and part owner of the water craft attached in this cause. 
He denies that the said water craft is named the “ Parker,” and 
states that she is not named the “ Parker.” He denies that he is the 
gags of the water craft attached herein by the name of “ Par- 

er.” 

This claimant, further answering, says that he has no knowledge 
as to whether the petitioner is a duly organized corporation or is 
“om of the warehouse described. He admits that a ware- 

ouse described is located on the bank of the Chicago river, but as 
to its distance leaves petitioner to his proof and denies that it is a 
proper distance from the river. This claimant denies that the said 
warehouse is well suited, located, and situated as to vessels and 
adapted for its business as to them, but says the same was located 
ona public navigable stream and tvo near the bank thereof for 
safety. This complainant has no knowledge of the amount of 

shelled corn in said bin, and denies that said bin was tight, 

Ad strong, and adapted to its business and location. 
This claimant admits that the tug-boat is a water craft 
ibove 20 tons burthen and engaged in navigating the waters of this 
und other States. This claimant admits that the said tug had the 
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schooner G. C. Trumpff in tow, but denies that the said schooner 
was under the sole management and control of said tug at the same 
time and place; denies that the said tug was carelessly managed by 
its officers and crew, but has no knowledge of his own knowledge, 
but alleges the same on information and belief; denies also that the 
said schooner came in collision with the said elevator by the sole 
act of the tug-boat or its misconduct. This claimant admits that 
the jib-boon of said schooner did penetrate the said warehouse, and 
and that some corn was spilled and lost, but this claimant has no 
knowledge of the amount or value thereof, but leaves the complain- 
ant to his proof, and has no knowledge of the expense attendant on 
measuring the same or the amount of damages to said bin or the 
amount of the loss and damage claimed by the petitioner. This 
claimant alleges, on information and belief, that the collision 
45 refer-ed to in said petition was occationed by want of care 
and skill of the persons managing the said schooner G. C. 
Trumpff, together with other natural causes; that the same occur-ed 
in the night time; that a strong current was setting through the 
river at that part occationed by the opening of the Fulerton con- 
duit and a change of wind, so that the current of the said stream, 
the Chicago river, was changed from a current duwn streain to a 
current up stream, which had not been sufficiently calculated upon 
by the officers and crew of the said schooner as they approached the 
said elevator; that the said elevator and warehouse upon the said 
river was built too close to the said stream; that the jib-boon of the 
said schooner was only of the o.dinary length of schooners of said 
class; that the wall of the said bin was not of sufficient strength or 
thickness for a wall that was subject to being touched by the jib- 
boons of schooners in the navigation of the said stream; that the 
blow of the schooner was a very slight one to said wall; that the 
collision did not break the said Jib-boon or a single rope on board of 
said schooner. 
That an outer wall of such an elevator alongside of such stream 
should be so strong as to break and carry away the jib-boon 
46 before allowing it to penetrate the wall, as this claimant is 
informed and believes; wherefore this claimant asks to have 
the above cause dismissed at the costs of the petitioner. 
JACOB JOHNSON. 
STATE OF ILLINoIs, |... | 
Cook County, f° ° 
Jacob Johnson, of said county and State, being first duly sworn, 
on his oath says that he has read and heard read the foregoing 
answer signed by him, and that the same is true except as to those 


' matters stated on information and belief, and as to those matters he 


believes them to be true. 
JACOB JOHNSON. 


Subscribed and sworn to before me this 9th day of December, A. 
D. 1881. 
JACOB GROSS, Clerk. 


Resworn to before me this 12th day of Dec., 1881. 
JACOB GROSS, Clerk. 
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Aff’t of Merits. | 
STATE OF oer aga se : | 
Cook County, 


Circuit Court of Cook County. November Term, A. D. 1881. 


Attachment of water craft. 
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Jacob Johnson, of said county and State, being first duly sworn, 
on his oath says that he is one of the claimants of the tug attached 
in this cause, and is made a defendant therein, and that he verily 
believes that he has a good defense to the said suit upon the merits 
as to the whole of the plaintiff’s or petitioner’s demand. And fur- 
ther affiant saith not. 


JACOB JOHNSON. 


Subscribed and sworn to before me this 9th day of December, 
A. D. 1881. | 


JACOB GROSS, Clerk. 


And which motion the court then and there denied; to which 
ruling and decision of the court the said Johnson then and there, 
by his counsel, excepted; and the court thereupon, against said 
Johnson’s objection and exception, ordered the jury to be empaneled 
to assess the plaintiff’s damages; and the plaintiff herein then pro- 


ceeded to his damages; whereupon the plaintiff gave in evidence on 
its behalf as follows—that is to say: 
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48 JOHN METSHURF a witness sworn and examined on behalf of 
complainant, testified as follows : 


. Give your name and residence. | 
. John Metshurf; 63 George street. 
Where are you engaged working ? 
In the elevator. 
. What elevator? 
. The Chicago and Pacific. 
How long have you been working there ? 
. About four years. 
. Do you remember the accident that occurred there on or about 
the 4th day of August, 1881 ? 

A. Yes, sir. 

Q. You may state as nearly as you can what occurred at that 
time; tell all you know about it. 

A. I saw the next morning there was grain left in the river, and 
some lay on the dock, and a hole was in the bin. 

Q. Did you see any vessels or schooner ? 

A. I seen a tug-boat coming down from the north side. 

A. Did you know what tug-boat it was? 

Q. If I ain’t mistaken, the name was Parker. 
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Q. Did you see what made the hole or caused the hole to be 
made? 
A. I seen the hole in the bin. 
Q. Was there anything in the hole at the time you saw it ? 
4Y A. There was quilts and stuff stuck in to stop the grain. 
Q. How large a hole was it ? 
A. I couldn’t say exactly ; the hole was torn about two feet ; some- 
thing like that. 
Q. Do you know the size of the bin in which the hole was made? 
A. About 12 by 14 feet. 
Q. Do you know what was in the bin just before the time the hole 
was made? 
. Yes, sir. 
State what. 
. Corn, 2. 
By that you mean No. 2? 
I mean No. 2. 
Do you know how much corn there was in the bin ? 
. I know the bin was full; I don’t know how much in bushels; 
T never weighed it to know how much there was in it? 
Q. Have you at any time weighed and measured that bin to know 
how much it would hold? 
A. I don’t know; they weighed the grain off. 
Q. Did you assist in the weighing ? 
A. I did not. 
.Q. Do you know the size of the planks or boards of the elevator 
where the hole was made? 
A. Yes. 
50 Q. How large were they ? 
A. 2x8 upright and two sheeting board- on each side of it. 
Q. What is the size of the sheeting boards ? 
A. Inch boards. 
Q. How far distant was this elevator from the edge of the river at 
this point ? 
A. Kind of angleways; one end of it 5 ft. 1] and the other 5 ft. 2. 
Q. 5 ft. 2, then, is the nearest point to the river? 
A. Yes. 
Q. How far from this point was the hole that was made in the 


[Pererer 


‘side of the elevator ? 


A. Just about the same place. 

Q. Then it was about 5 ft. 2, was it? 

A. 5 ft. 2. 

Q. How close together are these planks the elevator is made of? 

A. The upright, you mean? They are 12 inches between; 14 
from center. 

Q. Are they more than one thickness; are there two thicknesses 
of planks? 

A. There is two thicknesses of boards. 

Q. Which way do the boards run; do they run the same way as 
the planks ? 
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A. No, sir;-the planks are upright, the first boards lengthways, 
and the sheeting boards slantways. 
Q. How are these planks? 
A. 2x8. 
51 Q. The boards were together, were they, one over the other ? 
A. The sheetings, you mean? Yes. 
@. That means two in thickness, does it ? 
A. Yes. 
Q. How are the bins built; nailed or riveted together, or how ? 
A. The boarding is nailed on and rods united them 2x8 outside 
for a belt. 


Cross-examination by Mr. MAGEE: 


How large is this bin in which the hole was-made? 
12x14. 
12x14; what, feet ? 


. By 14 which way ? 
. 14 the square way. 
How high was it? 
28 feet. 
Then it is 12x14x28 ? 
A. Yes, sir. 
That is the size of the bin ? 
. Yes; that is the size of the bin. 
. How thick are the boards where the hole was made ? 
. Where the hole was made? 
. Where the hole was made; just how wide—111 thick scantling? 
Were the studdings — to the boards? 
52 A. They was two by eight, and had a belt outside and in- 
side of 2-inch boards. 
Q. How many boards did the bowsprit of the schooner have to 
go through to get at the grain? Where did it strike ? 
A. The middle it struck, I should believe, and then broke some 
of the uprights 2x8, and then struck the inside boards. 
Q. All it did was to go through the 2-inch boards in the elevator? 
. It had to go through the 2-inch boards outside and 2-inch 
ntlings, uprights, 2x8. 
It went between them ? 
. No, sir; it broke the upright. 
Do you know whether it broke it in going in or coming out ? 
. That is a question I cannot answer. 
. You only know it was broken? 
Yes. 
. Was it pushed into the elevator, or was the upright pushed 
into the wall? 
A. It was all broken into slivers; you could not see anything 
about it. 
Q. How large was the hole? 
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A. Two feet. 
Q. Square? 
A. It wasn’t no square hole; that would be rather ey if it was 
a square hole. 
Q. Was it two feet around? 
A. ee it wasn’t no round hole at all; it was a two-foot 
ole 
53 Q. Two feet in circumference or diameter, do you know— 
the bowsprit? Is not that about the thickness of the bow- 
sprit—the diameter ? 
A. I know it was about two feet. 
Q. The bowsprit? 
A. No; the hole. 
Q. But the bowsprit. I want to know if you know how thick it 
was—the diameter of the bowsprit—if you know. 
How big was the jib-boom ? 
. It was about 6 inches, I think, the first of it. 
. 6 inches on the end that went into the house. 
. Yes, sir. 
That went in between the studding and the two-foot boards ? 
. No, sir; it broke. 
It broke first and then went between? 
. No, sir; it burst in. 
How did you know? 
I could see the slivers sticking. 
. Would not the slivers have been there if the bowsprit had 
cen through only the boards? 
Yes, sir. 
When did you last see that? 
On the evening of the 4th I went there. 
When was the grain put in there? 
. I couldn’t tell. 
. How long before? | 
A. Probably the same day; maybe before; I could not tell. 
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Q. Might not some have been put in that day, some the 
day before, and some the day before that? 
A. Yes. 
Q. When was the grain taken out of this bin ? 
A. The next day. 
Q. But the last time before the accident ? 
A. I could not tell you. 
Q. Did they take any out the week before, or were they continuing 
to put in the week before ? 
A. We—I don’t know when that was taken out. 
Q. Then you don’t know how much was in the bin ? 
A. No, sir. | 
Q. Nor anybody else ? 
A. That is more then I could say. 
Q. You would be as apt to know as anybody, would you not? 
A. I could not tell. 
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Q. Did you have any talk with the captain of the vessel that 
day? 

A. Not that I know of. 

Q. Did you tell the captain of the tug-boat the bin only had a 
little grain ? 

A. I don’t remember. 

Q. How long have you been there ? 

A. About four years. 
Q. Has that elevator been broken before by vessels ? 
A 
Q 


A. Yes, sir. 
Q. About how many times? 
A. Once, and 

Q. That you know of—was any grain lost ? 

A. No, sir. 

Q. Was there any grain in the bin at that time ? 

A. Well, they broke the spout. 

Was that elevator building as strong as this elevator had 

been ? 

A. That is more then I know ; I have only seen the outside ; don’t 
know how it is built inside. 

Q. There is no stone wall outside of this, is there? 

A. No, sir. 

Q. Mr. Smith, do you know how much grain was in the elevator 
last year, or at any time? 

A. I don’t know; I never kept track of that. 


Gr 
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J. J. Cook, a witness sworn and examined on behalf of the com- 
plainant, testified as follows: 


Q. Give your name and state your residence. 
A. J. J. Cook, 376 North Market. 
Q. What is your employment, Mr. Cook ? 
A. Superintendent of the Chicago and Pacific Elevator. 
Q. How long have you been in their employ? 
A. About four years. 
56 Q. Do you remember the accident that occur-ed to the ele- 
vator there some time in August of last year? 
A. Yes, sir. 
Q. You may state what you know in regard to that accident. 


Mr. MaGcEE: I wish you would ask questions. 


Q. Did you know of the elevator being broken, the bin burst, and 
the grain spilled out into the river ? 

A. Yes, sir. 

Q. Do you know how much grain there was contained in the bin? 

A. Yes. 

Q. State how much there was. 

A. Something over 25 hundred it: 

Mr. MaGEE: I wish he would state accurately. 
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A. I have the exact figures here, if you will allow me to refer 


to 
Q. What is that paper? 
A. A paper I made out at the time of our weighing the grain. 
Q. That is your record in the books of your loss? 
A. Yes, sir. 


Objected to. 


The Court: That identical paper is the record you made at the 
time? 
A. This is a copy of the identical paper. 
Mr. MaGre: The identical paper you copied into the books? 
57 A. I kept no regular books, simply memoranda. 
Q. But the elevator had to charge somebody with this loss, 
did-you not? It must appear on the books. 
A. I know nothing about that; I don’t keep the books. 
Q. Was not some report made? 
A. Yes, sir. ? 
Q. There is some record to show how much ‘grain was lost ? 
A. I could not not say anything about that; the books are két 
at the office. I only reported the amount of loss. 


By Mr. SMITH: 


Q. You made this memorandum at the time you made the other 
—when you weighed off the grain ? 

A. They was both made at the same time—you might say this 
was the original and the other the original too. One was made for 
my own convenience and the other for Mr. Harper. 

Q. They were together, were they ? 

A. Yes, sir. 

Q. State how many bushels of corn were lost by the accident— 
wait a moment; you are referring to your memoranda. 


The Court: He can use this. He made it at the time of the weigh- 
ing, I understand. 


Q. Do you remember the sum total independently of the paper 
you made at the time? 
08 A. Having seen the papers I could not say; it was 612 
bushels. 
Q. Is that your renembrance ? 
A. Yes, sir. 


Cross-examination by Mr. MAGEE: 


Q. Did I understand you that if you had not had the paper you 
could not have remembered the amount ? 
A. I remember it was about that amount. 


Direct — Mr. Rae: 


. What time did you make this examination ? 
. August 5; part of that was done on the 6th of August. 
. Was any one with you when you made it? 
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I don’t know. 

Did any one assist you in measuring ” 

No, sir; it was done by weighing. 

Did any one assist you in the weighing? 

No, sir. 

. State to the jury how you weighed it. 

. We weighed it with Fairbanks scales; we run up a draft and 
weighed it off; we weighed everything in the scales; everything fell 
into the scale. 

Q. Did the scale give the amount set forth in that paper? 

A. Yes. 

Q. You put in everything and weighed the amount of each ? 

A. I have explained about the weighing—every grain that 
59 was in the bin—and we found in the bin 99,380 Ibs. 

Q. Did you before or after the accident ascertain how much 
the bin would hold by filling the bin with grain or measuring ? 

A. Yes, after the accident ; we knew just how much the bin would 
hold, and by weighing the grain in this manner we found how much 
grain was in the bin. 

Q. You have put the bin in the same condition it was before the 
accident ? 

A. Yes, sir. 

Q. Did you know its condition on the night previous to the acci- 
dent ? 

A. Yes, sir. 

Q. a you know how much was in the night theaccident occur-ed ? 

A. Yes. : 

Q. How much did you find was lost when you measured, after 
placing it in the same condition as before? 

A. 612 bushels. 

Q. Do you know what class of grain it was” 

A. It was No. 2 corn. 

Q. Do you know its market value? 

A. I could not say positively; its value would be what it was worth 
that day in the market. 

Q. Did you ever call on Mr. Johnson, owner of the tug, with refer- 
ence to this loss? 

A. I did with Mr. Harper. 

Q. Did you show him the account ? 


Objected to. 


60 Mr. Rar: Was the account made for the purpose of settle- 
ment, or to collect the amount due? 
A. When we called on him I think Mr. H. presented the bill. 
Mr. MaGeEeE: If you are in doubt about it don’t state. 
A. Well, I know he presented the bill. 


Mr. MaGeE: Don’t say “I think,” then; say I know. 


POPLropr 


Q. Did you, together, collect the bill or compromise ? 
Objection. 
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The Court: State what talk you had in the matter. Did he say 
anything about it? 


A. We cailed on him in the afternoon and Mr. Harper presented 
the bill. Mr. Johnson looked it over; I think he refused to pay it. 

Objected to. Objection overruled. 

Q. How much did it cost to weigh the grain? 

Objection. 

[A. | 

Q. How much did it cost to repair the elevator ? 

Objected to. 

[A.] 

The Court: Answer if you know what were the repairs worth to 
put the bin in as good condition as it was prior to the accident. 


Objection. Objection overruled and exception. 
Q. Did you pay any less than that.for repairs ? 
Objection. Objection overruled. Exception. 
A. Well, I think not; I won't be positive about that; there was 
some material used in it; I don’t know exactly what it cost. 


Cross-examination by Mr. MAGEE: 


Q. When did you see the bin last before the loss ? 

A. Some time during the afternoon of the 4th. 

Q. How many bins are there in that elevator? 

A. At that time 22. 

Q. Do you know how much there was in the other bins that day? 

A. No. 

Q. You have no knowledge of how much was in the other bins ; 
have you any knowledge of ‘how much was in this bin that day, 
from your recollection ? 

A. No, sir. 

Q. Had you put any grain into that bin during the 4th of Au- 


gust ? 
A. We might have put some in during the 4th; I would not be 
positive. 


Q. Had you put any in on the 3rd? 

A. I think we had—ves 

Q. There is a spout that goes to this bin that divides and runs 
into two bins, so that part of the grain runs into one bin and _ part 
into the other, is there not? 

A. Yes, sir. 
62 Q. Is not that the reason vou are unable to tell how much 
was in the bin? 

A. No, sir; the wall spout is made so that the grain could run 
into both, but it is also fixed so that it can run separately ; there 
was a step down that let the grain run into the 2nd bin. 

Q. Which bin do you mean? 
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A. I mean the bin it led into; I have not refer-ed to any other ; 
I’m talking of the step to this bin. 

Q. Was it not true that the spout that led into both bins had been 
used on the day before the one in question? 

A. I could not say. 

Q. Do you remember anything as to that? 

A. I can’t say I have known as to that. 

Q. Is it not true this was used just prior to the accident? 

A. It might have been. 

Q. Is it not true that it was; is not that the reason you were un- 
able to determine how much grain was in this principal bin, be- 
cause it was divided between the two bins? , 

A. No, sir. 

Q. What was the day when you looked into this bin; what day of 
the week ? 

A. I couldn’t tell; it was the day before the accident. 

Q. Do you know whether it was Saturday or Sunday ? 

A. Saturday. 

Q. How many of the bins did you look into each day ? 
63 A. All of them. 
Q. You looked into the bins from above down? 

A. Yes, sir. 

Q. When this grain was run out you think you have an idea how 
much grain was in there? 

A. I know. 

Q. How? 

A. By looking into it. 

Q. Your attention has been called particularly to that bin rather 
than to any other? 

A. My attention was called to all of them. 

Q. Could you tell the jury how high the grain stood in the other 
bins that day ? 

A. Yes; they were 20 feet. 

Q. Could you have told within a foot how high it stood ? 

A. I could have told if it was full. 

Q. Was this bin full ? 

A. Yes, sir; as full as it would run from the spout. 

Q. How much was in it when it was full ? 

A. T gave you the figures here as near as I could—2,500 bushels. 

Q. That was when you filled up the bins? 

A. No, sir. . 

Q. After you filled up the hole you put in what was in before the 
accident ? 


A. Yes, sir. 
Q. You say you weighed it, and weighed the balance you 
found ? 
64 A. Yes. 


Q. And charged Mr. Johnson with the weight, amounting 


to 612 bushels ? 
A. Yes. 
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Did you ever charge him with any other amount than that ? 
. Never. 
Were you present when this amount was charged ? 
I was present when such a bill was presented. 
How much was it? 
I could not say. 
You were there for the purpose of settlement, and can’t say 
thing about it? 
se I was there, but Mr. Harper presented it. 
Q. Do you know how much money it called for ? 
A. No, sir. 
; Q. Is it not a fact that you and Mr. Harper presented a bill for 
1,200? 
A. There was a bill made out somewhere in that neighborhood. 
Q. Was that after you made your weight? 
A. No, sir. 
Q. Then you presented a bill for $1,200 without knowing any- 
thing about it? 
A. I did not present the bill. 


Objected to. 


WILLIAM H. HARPER, a witness called and sworn in behalf of 
complainant, testified as follows : 


< ze>e Pore 


oe © 


Q. You reside in Chicago? 
A. Yes, sir. 
65 Q. In whose employ ? 

A. Chicago and Pacific cater: 

Q. What is your employment ? 

A. Manager of the tr 

Q. Were you present at the measurement of this corn ? 

A. No, sir. 

Q. Do you know what the market value of corn was on the day 
of this loss? 

A. The average price that day was 61. 

Q. Are you on the Board of Trade? 

A. Yes. 

Q. That was the average of that day, was it? 

A. Yes, as taken from the circular reports. Of course, without 
refreshing my inemory, I cannot carry prices from time to time in 
my mind. 

Cross-examination by Mr. MAGEE: 


. Did you present a bill to Mr. Johnson ? 

Yes, sir. 

For how many bushels ? 

. Something like 1,500. 

Indeed! Did Mr. Johnson pay you for it? 

No, sir. I would like to explain about that bill. As soon as 
I heard of the accident I went to the docks to ascertain for myself 
where the schooner Trump was lying and see the captain of the vessel. 
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He was going out that evening. He said there had been damage, 
so he wanted me to make out a bill. The vessel was going 
66 to be unloaded that afternoon and the captain of the vessel 
was very anxious I should make out my bill and present it. 
He told me where his office was. He said he would be glad to be 
told exactly what the damage was; how many bushels ; how much 
to charge. He said at the same time to make out a bill and give it 
in. I went to his office and told him it was impossible to get at it 
exactly, but if he purposed to settle it he could go to the elevator 
with me and find the exact amount. We wanted nothing but the 
exact loss. There was some 2 or 3 hundred bushels saved we gave 
credit for. Asa matter of fact we did not know there was grain 
under the elevator for two or three weeks—until the men got at 
work making the repairs. 

Q. You think it was two or three weeks srilitapineeilg to the acci- 
dent you ascertained there was 300 or 400 bushels under the ele- 
vator? 

A. I should think some two or three weeks. We weighed off in 
the meantime and charged what we afterwards found to Mr. John- 
son; it was discovered w shen the men gave in their items; in break- 
ing ‘through the building quite a large amount of grain we sup- 
posed had gone into the ‘river was saved under the elevator, which 

we afterwards deducted from the amount of the bill. 
67 Q. You made out the bill for enough, did not you? 
A. We did not make it out for any too much. 

Q. Do you know whether there is any more grain under the ele- 
vator now ? 

A. I should think not. 

. 'There may be? 

No, sir; there may not be. 

_ Is it not just as good as before? 
No, sir. 

Q. Is it not possible that some of this grain you thought ran into 
the river ran into the adjoining bin? 

A. No, sir; it 1s not. 

Q. If any had, you would have discovered it ? 

A. Yes, sir. 

‘ Q. So you have ascertained the exact amount that ran into that 
in? 

A. Yes, sir, 

Q. It could not run in when it was full ? 

A. It could not run into the bin that was full; it did not run 
that way. 

Q. Did you direct Mr. Cook to make the statement he made here? 

A. No. 

Q. Do you swear this petition to be true? 

A. I suppose it is; if you will show it to me I can tell you in a 
—" (Witness is here handed the petition filed in this cause.) 

"es. ° 
Q. You have sworn here that Jacob Johnson, at the time you 
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swore to this, was the sole owner of the tug Parker. Is that 
true ? 

68 A. Yes. 

Mr. MaGEE: I offer to prove by plaintiff’s witnesses here that 
the petition is false in setting forth that Jacob Johnson was the sole 
owner of the tug Parker, and also that it is false in setting forth that 
the “tug Parker” caused the damage, or that there is any tug in 
the river in this district named “ Parker.” 

The Court: The offer is excluded and exception by Johnson. 

Q. Do you know what amount of storage vou lost on this loss of 
grain. 


Objected to; overruled ; exception. 


A. For the tirst two days 1} each, making the price of the corn 


$62}. 

Q. Have you caleulated interest on this paper? 

Objection. 

Counsel for defendant moves the court to exclude all this  testi- 
mony as to the whole charge, because the plaintiff has‘failed to 
prove in this case the existence of plaintiff’s corporation, the —_ 
ence of the tug Parker, or that defendant was the sole owner «f the 
tug-boat. 

Motion overruled and exception. 

The foregoing was all the evidence introduced on the hearing of 
this cause, and thereupon the court gave to the jury on behalf of 

the plaintiff the following instruction, to wit: “The jury 
69 are instructed that the only questions that they have to de- 

termine is the amount of the damages. You foes e nothing 
to do with the question as who is the person or what the thing that 
caused the injury to the elevator. You may return voar verdict in 
the following form: 

“We, the jury, assess the damages at 


99 


To the giving of which instruction the claimant, Jacob Jolinson, 
then and there excepted. 

And the said Jacob Johnson, by his counsel, thereupon asked the 
court to give to the jury the following instruction, to wit: 

“The jury are instructed to find for the defendant.” 

But the court refused to give the said instruction, to which decis- 
sion of the court in refusing to give the said instructions the defend- 
ant by his counsel then and there exe epted, and thereupon the jury 
returned the aforesaid plaintiff’s instruction with the figures 8300.00 
inserted therein signed by them purporting to be their verdict in 
the cause. 

Whereupon the claimant-, Jacob Johnson and James B. Carter, 
by their counsel, moved the court to set aside the said verdict so 
rendered and grant a new trial in said cause and filed the said 
motion and following reasons in writing: 

3o—308 
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Attachment of Water Craft. 


70 STATE OF ILLINOIS, |... 
Cook County, ast 


Circuit Court of Cook County. January Term, A. D. 1882. 


THe CuyicaGco AND Paciric ELEVATOR COMPANY ; 
: . ) Gen. No. 39168. 


vs. cpt 
j Term No. 7527. 


THe Tue “ PARKER.” 


And now comes Jacob Johnson, who has been summoned by 
Magee and Adkinson, his attorneys, and moves the court to set aside 
the verdict rendered and to grant a new trial-in this cause, and for 
grounds of his motion the said Johnson shows to the court the fol- 
lowing, to wit: 

Ist. The court erred in refusing to set aside the default of Jacob 
Johnson and allowing an affidavit of merits to be filed with the de- 
murrer therein. 

2nd. The court erred in not allowing the: motion of Johnson to 
set aside the default and to file his sworn answer and affidavit of 
merits in said cause. 

3rd. The court erred in not sustaining the motion of Johnson to 
dismiss the petition in said cause for want of jurisdiction. 

4th. The court erred in not permitting James B. Carter, part 
owner of said tug, to interplead and to defend in said cause upon 

the sworn plea and affidavit of merits filed by him therein. 
71 Sth. The court erred in refusing to admit proper evidence 
offered on the cross-examination of the witness, Harper ; that 
is to say, evidence that there was and is no such tug in Illinois as 
the “ Parker” by name, and that Jacob Johnson was not sole owner 
of said tug, and that the petition filed herein and sworn to by the 
said witness, Harper, was false in that regard. 
6th. The court improperly gave to the jury the instruction 
given. 

ith. The court improperly refused the instruction offered by the 
claimant, Johnson. 

8th. The court improperly directed the instruction which had 
been given to be mutilated by the clerk after the jury had returned 
the same into court. 

9th. Because no proper verdict was rendered by a jury in said 
cause. 

10th. Because the court improperly permitted the clerk of the 
court to mutilate the paper which was returned into court and pur- 
ported to be the verdict of the jury. 

lith. Because this claimant was surprised by the evidence of the 
witness, Harper, in swearing falsely as to the market value of corn 
at the time the alleged loss occurred in estimating the damages in 
said cause. 

12th. Because the verdict 1s contrary to the law and evidence in 

the case. 
72 By MAGEE anp ADKINSON, 
Attorneys for the Claimant, Jacob Johnson, and Attorneys 
for the Intervening Claimant, James B. Carter. 
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And, upon the hearing of the said motion, read and tiled cer- 
tain affidavits, which were all the evidence heard by the court 
thereon. | 


Aff’ts of Jacob Johnson. 


STATE OF ILLINOIS, | oe 
Cook County, pie 


Circuit Court of Cook County. January Term, A. D. 1882. 


CHICAGO AND Paciric Ec. etvator Company 
vs. 
THE Tuc PAiiKER. 


STATE OF ILLINOIS, a 
Cook County, 


Jacob Johnson, of said county and State, being first duly sworn, 
on his oath, says that he was present at the assessing of the dam- 
ages in the above-entitled cause, and that the court gave but one 
written instruction to the jury, and that the said instruction was re- 
turned into court by the jury signed by them individually; that 

thereupon the clerk of the court, against the protest and ob- 
73 ~— jection of Mr. H. W. Magee, attorney herein of this affiant 

and one of the claimant-, tore the said instruction in two 
pieces, and proceeded to write and endorse upon the back of one of 
said pieces the word “ verdict,” with his file-mark, and upon the 
other the words “ instr’s given ” and also his file-mark. 

That the piece of paper on which “instructions given” was marked 
did not contain all of the written instructions given and read to the 
jury, but, as filed, is mutilated, and only contains part of such in- 
struction. 

Affiant further says that the single half-sheet of paper on which 


-the jurv wrote their names and which purported to be their verdict, 


but which in faet contained no other words than the instruction read 
to the jury and the names of the jurymen, with the words “ Fore- 
man and C. and P. E. Co. vs. Johnson,” was, upon the return of the 
said paper into court and against the objection of the attorney for 
one of the claimants in this cause, and without the direction or the 
authority of the jury, torn into two pieces by the clerk of the court, 


.one of which, as torn, made an apparent verdict, and was so marked, 


and the other an apparent Instruction, and was marked “ instruc- 
tion” by the clerk of said court, but which was not the instruc- 
74 tion given and read to the jury, nor the paper returned into 
court as a verdict signed by the jury. And further affiant 


saith not. 
JACOB JOHNSON. 
Subscribed and sworn to before me this 11th day of February, 


A. D. 1882. : 
JACOB GROSS, Clerk. 
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Attachment of Water Craft. 


STATE OF ILLINOIS, i 
Cook County, 


Cireuit Court of Cook County. January Term, A. D. 1882. 


THE CHICAGO AND PacIFIC ELEVATOR COMPANY 
vs. 
THe Tuc PARKER. 


STaTE OF Intinois, Cook County: 


Jacob Johnson, of said county and State, pele first duly sworn, 
on his oath says that he was present on the trial of this cause, or, 
rather, the assessing of the damages therein; that the petitioner in 
this cause claimed da mages on account of the loss of a large quan- 
titv of what is commonly known as No. 2 corn on the night of the 

fourth day of August, A. D.1881; that the loss of the said corn 
75 constituted by far the largest amount of damages claimed ; 
that the maket price of such corn is fluctuating at different 
seasons of the year; that.the same is generally determined by the 
price of that article among the dealers therein upon the board of 
trade in the city of Chicago; that the current market price thereof 
is kept for the information of the members of the said board; that 
printed circulars are daily issued by parties in the said city of Chi- 
‘ago showing the ruling prices for such cereals during every busi- 
ness dav of the year of the said board of trade, and is well known 
by all elevator proprietors upon inquiry; that affiant had no reason 
to believe but that the same was well known by the witness Harper, 
was the only witness on behalf of the plaintiff as to the value of the 
said corn, and he so testified that he Lier. and then testified that 
the said corn was worth the sum of sixty-one cents per bushel at. 
that time when the said loss occurred ; that affiant was suprised at 
such swearing and was wholly unprepared to meet the same; that 
affiant relied upon his belief that on the question of the price of 
grain upon any day or days when there was no unusual commotion 
in the market, and which was subject to absolute demoustra- 
76 tion and the knowledge of all men, that the truth and the 
facts would be given, Dut that the said witness, Harper, reck- 
lessly testified to a price at which there is no record upon the board 
of trade of any “No. 2 corn” being sold as upon that day; that 
aftiant has examined circulars of the price of No. 2 corn on the said 
fifth day of August and finds the same quoted at 53} to 532; that 
upon a new trial of this cause affiant will be able to show that No. 2 
corn” was worth on the market on the said fifth dav of August, A. 
D. 1881, but the sum of 533 cts. per bushel, as shown by the an- 
nexed Daily Commercial Bulletin. and that the said bulletin is a 
fair and correct representation of the corn market of Chicago, Tli- 
nois, on the said day and was regularly issued in the ordinary course 
of business and is a reliable medium for ascertaining the commercial 
transactions in corn on the market in said city of Chicago; that the 
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corn lost could have been replaced on that day at the aforesaid 
price by the pl’ffs. 
And further affiant saith not. 
JACOB JOHNSON. 


Subseribed and sworn to before me this 11th day of February, A. 
D. 1882. 
JACOB GROSS, Clerk: 


ri Attached hereto is a copy of the “ Daily Commercial Bul- 
letin, second edition, 2 p. m., dated Chicago, Friday, August 
Sth, 1881.” 


STATE OF ILLINOIs, | 


. 2 8S - 
Cook County, ) 


Circuit Court of Cook County. October Term, A. D. 1881. 


THe Caicaco anp Pacrric ELEVATOR COMPANY 
vs. me 
Toe Tuc PARKER. 


Henry W. Magee, of said county and State, being first duly sworn, 
on his oath says that he is the attorney of the defendant who has 
charge of this cause; that he was emploved by the defendant or 
claimant, Jacob Jolinson, to defend the above-entitled cause in his 
behalf; that affiant, after being so retained by Jacob Jolmson, 
examined the files in this action and made particular examination 
of the bond and petition filed herein, and became satisfied that the 
petition was so indefinite and informat that the defendant or claim- 
ant Johnson would not be required to file an affidavit of merits 
with his demurrer herein, and consequently did not go to the office 

| of the said defendant to have such an affidavit made or pro- 
78 cure it to be made; that this affiant, relying upon his belief 

that the court would take no action upon the said petition 
and upon the said bond filed herein by the plaintiff when its atten- 
tion was drawn to them, simply filed the demurrer and exeeptions 
which has been filed herein. Affiant further says that the said de- 


murrer and exception was not filed for delay, but because affiant 


believed that the grounds stated therein were well taken. 

Affiant further savs that upon learning that a motion would be 
made in this eause for a default as against the defendant Johnson 
for want of an affidavit of merits he at once procured such an affi- 
davit from the said Johnson, and, before the said default had been 
taken, asked leave of the court to file such affidavit of merits on 
behalf of and by the said Johnson in this cause. 

Athiant further stated that he believed that the court would not 
take default upon demurrer filed without an affidavits of merits unless 
the petition filed was itself drawn and sworn to in accordance with 
the statute in such case made and provided, and affiant says that 
the name “ Parker” is not the name of the tug-boat attached in this 
cause, as appears from her enrollment, which is herewith shown to the 


¢ 
% 
= 
3 
m 
¥ 
x: 2 
€ 4 
b 
3 
B 
4 ’ 
4 
= 
= 
& 
¢ 
2 
se 
z 


38 JACOB JOHNSON ET AL., &¢., VS. 


court, and affiant says that he has made examination of the 
79 names of the water craft, as appears in the list published by 
the Treasury Department of the United States, and finds, 
among others, the following: “Gracie M. Parker,” “J. D. Par- 
ker,” “Jason Parker,” “Joseph Parker,” “ Leah Parker,” “ Mary 
Parker,” “Sallie Parker,” “ Sam’! Parker,” “ Sophie Parker,” “ James 
Parker,” “ Eliza R. Parker,” “ Chas. W. Parker,” “Asher S. Parker,” 
“Alice Parker,” “Addie Parker,” “ Geo. H. Parker,” “ Geo. O. Parker,” 
and no craft named Parker appears therein, and that the said statute 
required that “the name of the water craft” should be stated in 
such petition and that such petition should be verified* by affidavit. 
Affiant further says that the ownership of the tug attached and 
her true name appears in the public records of the United States 
Treasury Department, at the city of Chicago, in said county and 
State, and are accessible to the agent of the petitioner herein, and 
could readily have been ascertained if the petitioner and its agent 
had not, in their hot haste for an attachment and recklessness of 
statement, preferred to swear it through rather than examine the 
records for the truth thereof. And further affiant saith not. 
HENRY W. MAGEE. 


Subscribed and sworn to before me this fourth day of November, 
A. D. 1881. : 
[NOTARIAL SEAL. ] J. FRANK RICHMOND, 
Notary Public. 


80 But the court denied the motion and gave judgment on the 
verdict, and caused the same to be rendered against Jacob 
Johnson and his surety, Henry A. Christy, said Christy being surety 
on a certain bond filed in said cause for the release of said tug, for 
the same mentioned in said verdict and costs of suit; to which de- 
cision of the court in denying the said motion and in the rendition 
of the said judgment this claimant and his coclaimant, James B. 
Carter, and his said surety, by their counsel, then and there ex- 
cepted. 
Whereupon the said Jacob Johnson, James B. Carter, and Henry 
A. Christy praved an appeal to the appellate court of Illinois for the 
first district, which the court granted. 


And forasmuch as the matters above set forth do not fully appear 


of record the said parties tender this their bill of exceptions, and 
pray that the same may be signed and sealed by the judge of this 
court pursuant to the statute in such case made, which is accordingly 
done this third day of March, A. D. 1882. 

T. A. MORAN, Judge. [SEAL.] 


And thereupon, on the 11th and 13th days of March, A. D. 1882, 


the following proceedings were had and entered of record in said ' 


cause, to wit: 


. 


» 
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s] : Attachm ent. 


Tae CHICAGO AND Pactric ELEVATOR venus 

y Us, ‘ 

JacoB JoHnson, Owner of Tug-boat Parker, and | 
TuG-BoAt PARKER. 


39168. Tor7. 


Marcu 11th, ’S2. 
On motion of the appellants, Jacob Johnson and Henry A. Christy, 
by their attorney, it 1s ordered that the time in which to file appeal 
bond in such cause be and it 1s extended until 10 0’clock in the fore- 
noon of the 15th instant. 


Attachment. 
THE CHICAGO AND Paciric ELEVATOR a 
v8. : | 
JAcoB JoHnson, Owner of Tug-boat Parker, and 
TuG-BoaT PARKER. 


d9168. 7527. 


Marcu 131, ’82. .. 


On motion of said devendants, by their attorney, leave is granted 
them to file herein copies of three affidavits lost from the files of 
said cause, one of said affidavits to be filed nune pro tune as of Oc- 
tober 21st, 1881, and the other two nunc pro tune as of October 31st, 
1881. | 
And thereupon, on the 13th day of March, A. D. 1882, there was 
filed in said cause a certain appeal bond in the words and _ figures 
following, to wit: 


82 Know all men by these presents that we, Jacob Johnson, 
Henry A. Christy,[and ] James B. Carter, principals, and Jerome 
B. Osier, surety, of the county of Cook and State of Illinois, are 
held and firmly bound unto the Chicago and Pacific Elevator Com- 
pany, also of the same county and State, in the penal sum of four 
hundred and fifty dollars, lawful money of the United States, for 
the payment of which, well and truly to be made, we bind ourselves, 
our heirs, executors, and administrators, jojntly and firmly by these 
presents. 
Witness our hands and seals this 9th day of March, A. D. 1882. 
The condition of the above obligation is such that whereas the 
said Chicago and Pacific Elevator Company did, on the ilth day of 
February, A. D. 1882, in the circuit court of Cook county,-in the 
State aforesaid, and of the January term thereof, A. D. 15352, recover 
a judgment against the above-bounden Jacob Johnson and Henry 
A. Christy for the sum of three hundred dollars and — cents, be- 
sides costs of suit, from which said judgment of the said circuit 
court of Cook county the said Jacob Johnson, Henry A. Christy, 
and James B. Carter hav- prayed for and obtained an appeal 
83 to the appellate court within and for the first district of said 
State: 
Now, therefore, if the said Jacob Johnson, Henry A. Christy, and 
James B. Carter shall duly prosecute their said appeal with effect, 
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and, moreover, pay the amount of the judgment, costs, interests, 
and damages rendered and to be rendered against said Jacob John- 
son and Henry A. Christy, in case the said Judgment shall be 
affirmed in said appellate court, then the above obligation to be void; 
otherwise to remain in fuil force and virtue. 

JACOB JOHNSON. [sEAL. 

JAS. B. CARTER. [ SEAL. 

H. A. CHRISTY. [SEAL. 

J. B. OSIER. | SEAL. 


Taken and entered into before me at my office in Chicago this 
ninth day of March, A. D. 1882. ¢ 
T. A. MORAN, Judge. 


84 STATE OF ILLINOIS, ‘. 
Cook County, f° 


I, Jacob Gross, clerk of the circuit court of Cook county, and the 
keeper of the records and files thereof, in the State aforesaid, do 
hereby certify the above and foregoing to bea true, perfect, and 
complete transcript of the record in a certain cause lately pending 
in said court, on the common law side thereof, between The Chicago 
and Pacific Elevator Company, plaintiff, and Jacob Johnson, owner 
of the tug-boat Parker, and tug-boat Parker, defendants. 

In witness whereof 1 have hereunto set my hand and affixed the 
seal of said court, at Chicago, in said county, this 16th day of March, 
1882. 

[Seal Circuit Court, Cook County, Llinois.] 


JACOB GROSS, Clerk. 
Assignment of Errors. 
CHICAGO AND Pactric ELEVATOR ComMPANY 7s. TuG PARKER. 
Attachment of water craft. 


The court erred in not permitting the said Jacob Johnson 
80 to file the affidavit of merits nu-c pro tune of date of demur- 
rer filed. | 

The court erred in not allowing said Jacob Johnson’s answer and 
affidavit of merits to be filed. 

The court erred in admitting improper evidence and refusing 
proper evidence. | 

The court erred in not setting aside default of Johnson. 

The court erred in not allowing said James Bb. Carter to appear 
and defend in said cause. 

The court erred in giving the instruction given. 

The court erred in trying said cause out of its order. 

The court erred in not granting a new trial thereon. 

The court erred in not dismissing said cause upon the motion 
made. 
The court erred in entertaining Jurisdiction of said cause. 


eB e 
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The court erred in entering judgment against Henry A. Christy 
and Jacob Johnson. 
MAGEE anp ADKINSON, 
Attorneys for Jacob Johnson, Henry A. Christy, James B. Carter. 


86 In the Appellate Court, First District, Illinois. Appeal — 
Cook Circuit. 


JACOB JOHNSON etal. | 
vs. No. 1300. 
CHICAGO AND Paciric ELEVATOR CoMPANY. 


I, Eli Smith, clerk of the appellate court within and for the first 
district of Illinois, hereby certify that the transcript of record hereto 
attached, and marked “A,” is the original transcript of record filed 
in said appellate court on the 16th day of March, A. D. 1882, by said 
Jacob Johnson et al. 

In testimony whereof I have hereunto set my hand and seal of 
said court at Chicago, this 26th day of July, A. D. 1882. 

[SEAL. ] 3 ELI SMITH, 
Clerk of the Appellate Court, First District, Illinois. 


87 And afterwards, to wit, on the 5th day of September, A. D. 

1882, there was filed in the office of the clerk of said supreme 
court a certain transcript of the record and proceedings of the ap- 
pellate court of Illinois, first district, with the assignment of errors 
thereon, which said transcript and errors assigned thereon are in 
words and figures following, to wit: 


88 At a term of the appellate court begun and held at Chicago 
on Tuesday, the seventh day of March, in the year of our 
Lord one thousand eight hundred and eighty-two, within and for 
the first district of the State of Illinois. 
Present: Hon. Isaac G. Wilson, presiding justice ; Hon. Joseph 
M. Bailey, justice; Hon. Wm. K. McAllister, justice. 


Appeal — Cook Cireuit. 
JACOB JoHNsON, JAMES B. Carter, Henry A. ne 
and oe “ PARKER ” No. 1300. 
CHICAGO AND Paciric ELEVATOR Company. | 


Be it remembered that on the Ist day of April, A. D. 1882, the 
same being one of the days of the March term, A. D. 1882, the fol- 
lowing motion and affidavits was filed in said cause, to wit: 


Appeal — Cook Cirevit. 


v8. 


89 JACOB JOHNSON et al. 
; 1300 
CHICAGO AND PactiFic ELEVATOR CoMPANY. 


And now comes the appellee nerotn, bv Messrs. Rae and Smith, 
6—308 
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its attorneys, and files the affidavit of Wm. H. Harper and moves 
the court that the said appeal be dismissed with damages, because, 
it says : 

Ist. That the appeal bond filed in the court below was, after said 
bond was fully executed and approved by the court, materially 
changed and altered without the knowledge, consent, or approval of 
said James b. Carter or any one lawfully authorized to change or 
alter said bond.. 

2nd. Because the said appeal was prayed by and allowed to said 
Jacob Johnson, Henry A. Christy, and James A. Carter jointly, and 
that said Carter has not and did not join in signing the appeal bond 
or perfecting the appeal and no writ of severance was sued out. 

3rd. Because said appeal bond was altered, changed, and modi- 
fied in material part after it was approved by the court. 

4th. Because said appeal bond does not properly recite the judg- 

ment appealed from. 
90 oth. Because said abstract of record was not filed in proper 
time and in accordance with the statute in such case made 
and provided. | 

6th. Because the judgment appealed from was rendered February 
lith, 1882, and more than twenty days before the sitting of the 
court to which the appeal was taken, to wit, March 7th, 1882, and 
no authenticated copy of the record of the judgment appealed from 
was filed in the office of the clerk of this court, this being the court 
appealed to, on or before the 2nd day of the succeeding term of this 
court, to wit, March sth, 1882. 

7th. Because this case has at the special instance and request of 
appellant and for the purpose of misleading the court been improp- 
erly entered on the docket of this court. 

Sth. Because the transcript of the record filed herein_as certified 
to by the clerk in the lower court, and which certificate was wrong- 
fully caused to be made by appellant, is that of a case wherein said 
appellee was plaintiff and Jacob Johnson, owner of the tug-boat 
Parker, and Tug-boat Parker were defendants; whereas in this case 
Jacob Johnson was the only defendant. 

RAE anp SMITH, 
Attorneys for Appellee. 


91 Messrs. Magee and Adkinson, attorneys for appellant : 


Please take notice that on Monday, April 10th, 1882, at 10 a. m., 
or as soon thereafter as said appellate court shall convene and 
counsel can be heard, we shall present to the court the above 
affidavit and motion, and ask the court to sustain said motion for 
the reasons above set forth. 

Dated Mareh 29th, 1882. 

RAY anp SMITH, 
Attorneys for Appellee. 


Served the above affidavit, motion, and reesons for sustaining 
motion, and said notice on said Magee and Adkinson by delivering 
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to said Adkinson true and correct copies thereof this March 30th, 
1882. 


J. L. MARKS. 


Subscribed and sworn to before me this Mareh 30th, 1882. 


[NOTARIAL SEAI.. | JOHN S. MILLER, 
Notary Public. 


Wm. H. Harper, on oath, doth depose and say that he is the see- 
retary and agent of said plaintiff; that affiant is informed and truly 
believes that on March 9th, 1882, an appeal bond was taken and 
entered into before His Honor Judge Moran, and in said cause, as 

set forth on pages 106, 107, 108 of the abstract of record tiled 
92 in this cause, except that the last word on the 3rd line from 

the bottom on the 107 page and all of the 2nd line from the 
bottom of said page, and being the sentence “said Jacob Johnson 
and Henry A. Christy,” was not contained therein, but in the place 
of said sentence was the word “ them ; ” that afterwards, to wit, 
March 13th, 1882, the word “them” was ‘stricken out and said sen- 
tence “said Jacob Johnson and Henry A. Christy ” inserted in its 
place, and that said change and alteration was made without the 
knowledge, consent, or permission of said Carter or any one lawfully 
authorized to make it, whieh said change and alteration affiant is 
informed and believes would make said bond void as to said Carter, 
and said Carter not a party to said appeal, and the appeal bad as to 
all, as said appeal was prayed and allowed jointly and was joint. 

Affiant further says that he is informed and verily believes that 
at the instance and request of the attornies for said Jacob Johnson, 
defendant, and to mislead the court, the clerk of this court or his 
lawful deputy has been induced to and did entitle said cause in 
and enter the same on the docket of this court as though the tug- 

boat Parker was defendant, and which is not the case. 
93 Affiant further says, upon information and belief, that said 

attornies for said Johnson induced Jacob Gross, clerk of this 
circuit court, to and he did certify that the transcript of record filed 
herein is that of a certain cause, &e¢., between the Chicago and Pa- 
cific Elevator Company, plaintiff, and Jacob Johnson, owner of tug- 
boat Parker, and Paakeas Parker, defendants, when in fact there 
was and is no such suit. 


WM. H. HARPER. 


Subscribed and sworn to before me this 29th day of March, 1881. 
[NOTARIAL SEAL. ] J. L. MARKS, 
Notary Public. 


And thereupon, on the 10th day of April, A. D. 1882, the follow- 
ing objections to said motion was filed in said cause, to wit: 


JACOB JOHNSON ET AL., &C., VS. 


Appeal —Cook Circuit. 


Us 


JACOB JOHNSON et al. 
1300. 
CHICAGO AND Paciric ELEVATOR COMPANY. 


And now comes Jacob Johnson, Henry A. Christy, and James B. 
Carter, respectively, by Magee and Adkinson, their respective attor- 
neys, and objects to the motion to dismiss by appellees of 
94 their respective appeals and state the following objections : 
Ist. Each party was granted an appeal upon filing that 
bond. | 
2nd. The bond as changed should be brought up by supplemental 
record, so as to show the action of the court below on the bond. 
3rd. The court below approved the bond after the change. 

4th. The bond was good without the change, if any was made. 

5th. The change was at the request and in compliance with di- 
rections of appellee and under instruction of the court, and was not 
filed in the cause until after the court below had examined the 
change and the ratification thereof on the back of the bond. 

The parties appealing are ready and willing and offer to file and 
give any bond the court may require in the cause. 

7th. “ No appeal shall be dismissed by reason of informality or — 
insufficiency of the appeal bond,” &c. Sec. 70, chap. 110, Rev. 
Statutes, Practice Act. 

8th. The affidavit filed is only on information and belief. 

9th. The copy of the bond before and after the change and the 
ratification on the back of the said bond ought to be submitted to 

this court by appellee. 
95 The record was filed in time. The last day of the February 
term was the 18th of February, 1882, and record filed the 
16th March, 1882. — | ' 

A ppellee’s counsel has been waisting his time on the old law and 
not on the new law. See section 73, practice act, Rev. Statutes, 1881. 

The title of cause, as near as we can name, the hermaphrodite, is 
as the clerk of the court below named it; we had nothing to do with 
it. To be safe we here put in the name of parties and the thing 
proceeded against. 

The name of the case in its courts, and the chapter under which - 
it is brought, we think it sufficiently identified, and trust the court 
will overrule the motion. 

MAGEE axp ADKINSON, 
Attorneys and Proctors for Appellants. 


Jacob Johnson, of said county and State, being first duly sworn, 
on his oath says that he is informed and believes that the appeal 
bond in this cause was duly signed, and appeared in open court, by 
the Hon. Thomas A. Moran, on the 9th March, A. D. 1882, but bué 
before the same was filed the court suggested that it be submitted 
to counsel for appellees; that it was sc submitted, and that when 


isk py its 
Sage 
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shown to the court again, counsel for appellee- being present, 
96 he objected that the word them therein ought [to] be changed 
and the words “said Jacob Johnson and Henry A. Christy ” 
inserted in place thereof. 7 
That thereupon the bond was so changed, and the approval of the 
security, and the principles, Jacob Johnson and Henry A. Christy, 
to the change endorsed upon the back of said bond, when it was 
again submitted to the court on the 13th of March, A. D. 1882, and 
shown to the court that the other party, Captain James B. Carter, 
who had already been brought from the State of Michigan to sign 
the bond as originally drawn, had returned to Michigan, and that 
the other parties on the bond were worth many thousands of dollars, 
and that the approval of James B. Carter could be subsequently had 
if desired to the change as made therein; that thereupon the said 
court approved the bond and perinitted it to be then and there filed 
in said cause, but did not change the date of the former approval 
endorsed thereon; that each and all of the said parties are ready 
and willing to file any good and sufficient bond herein if the said 
bond be held not sufficiently formal or otherwise insufficient as this 
honorable court shall direct. 


JACOB JOHNSON. 


Subscribed and sworn to before — this eighth day of April, A. D. 
1882. 
[NOTARIAL SEAL. |. J. FRANK RICHMOND. 
Notary Public. 
97 And thereupon on the same day, to wit, April 10th, 1882, 
the following proceedings were had and entered of record in 
said cause, to wit: 


Appeal — Cook Cireuit. 


JACOB JOHNSON et al. 
vs. > 1300. 
Tue Cuicaco aAnp Pactric ELEVATOR COMPANY. ( 


This day came said appellee, by its counsel, and moved the court 
to dismiss said appeal, and the court not being fully advised in the 
premises doth take said motion under advisement, and leave is 
granted said appellee to file his briefs on or before April 23, inst., as 
per stipulation. | 

And thereupon, on the 23rd day of May, A. D. 1882, the following 
objection to the dismissal of said cause was filed, to wit : 


Appeal — Cook Cireuit. 


JACOB JOHNSON et al. ) 
ve. 


1300. 
CHicaGo AND Paciric ELEVATOR COMPANY. j 


| And now again comes the appellants, by Magee and Adkinson, 
| their attorneys, and objects to the dismissal of said cause, and asks 
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to have the said motion to dismiss the appeal herein, as heretofore 
made, overruled, and as to the additional cause assigned states 
98 the cause is a trespass and does not involve validity of a 
statute necessarily. The appeal does not necessarily raise a 
constitutional question. 

The court below failed to obtain jurisdiction to default the de- 
fendants in manner it did because the bond and petition of ap- 
pellee were not in compliance with said statute. 

This objection comes too late. The argument of appellee has been 
filed and only the argument to be heard to close the case. 

. H. W. MAGEE, 
Attorney for Appellant. 
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And thereupon, on the 23d day of May, A. D. 1882, the following 
motion was made and filed in said cause, to wit: 


Appeal — Cook Cireuit. | 


JACOB JOHNSON ef al. ) 
v8. 1300. 
CHICAGO AND Paciric ELEVATOR CoMPANY. | 


And now egain comes said appellee, by Rae and Smith, its said 
attorneys, and renews the motion heretofore made in said cause to 
have the said appeal dismissed, with damages, etc., and offers in 
support of said motion, in addition to the causes already assigned, 
the following, viz: 

That this court has not jurisdiction of said cause, because the 
validity of a statute is involved and the appeal raises a constitutional 


question. 
RAE anp SMITH, 
Attorneys for Appellee. 
99 And thereupon, on the 25th day of May, A. D. 1882, the | 


following proceedings were had and entered of record in said 
cause, to wit: 


Appeal — Cook Cireutt. 


JACOB JOHNSON ef al. a 
8. 1300. : 
CHICAGO AND Paciric ‘ELEVATOR CoMPANY. 


Said court having considered the motion of appellees to dismiss 
said appeal doth reserve their decision until the final hearing of said 
cause. 


And thereupon, on the 16th day of June, A. D. 1882, the following 
proceedings were had and entered of record in said cause, to wit: 


THE CHICAGO AND PACIFIC ELEVATOR COMPANY. 


100 Appeal — Cook Circutt. 


JACOB JOHNSON et al. 
| VS. 1300. 
CHICAGO AND PAcIFIC ELEVATOR COMPANY. 


Said cause having this day been reached in the call of the docket 
and neither party appearing to argue the same, and the court not 
being fully advised in the premises, doth take said cause under ad- 
visement. 

And thereupon, on the 25th day — July, A. D. 1882, the follow- 
ing order of affirmance was made and entered of record in said 
cause, to wit: 


Appeal — Cook Circuit. 


JACOB JOHNSON, JAMES B. CarTER, Henry A. CHRISTIE, * 
TuG-BOAT PARKER 


# 1300. 
CuIcaGo AND PaciFic ELEVATOR CoMPANY. | 


On this day came again the said parties, and the court having 
diligently examined and inspected as well the record and proceed- 
ings aforesaid as the matters and things therein assigned for error, 

and being now sufficiently advised of and concerning the 
101 __— premises, for that it appears to the court now here that neither 

in the record and proceedings aforesaid nor in the rendition 
of the judgment aforesaid is there anything erroneous, vicious, or 
defective, and that that record is no error; therefore, it is considered 
by the court that the judgment aforesaid be affirmed in all things, 
and stand in full force and effect, notwithstanding the said matters 
and things therein assigned for error. 

And it is further considered by the court that the said Chicago 
and Pacific Elevator Company recover of and from the said Jacob 
Johnson et al., appellant-, its costs by it in this behalf expended, to 
be taxed, and that it have execution therefore. 

And thereupon, on the same day, to wit, July 25th, A. D. 1882, 
the following proceedings were had and entered of record in said 
cause, to wit: 


Appeal — Cook Circutt. 


JACOB JOHNSON ef al. ) 
v8. ( 1300. 
CHICAGO AND PaciFic ELEVATOR COMPANY. 


On this day came again said appellants, by their counsel, 

102. and moved the court for an appeal in said cause to the su- 

| preme court of IIlinois, and the court, not being fully advised 
in the premises, doth take said motion under advisement. 

_ And thereupon on the same day, to wit, July 25th, A. D. 1882, 

the following petition was filed praying an appeal in said cause, to 

vit : 
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Appeal — Cook Circuit. 


JACOB JOHNSON et al. 
vs. 
CHICAGO AND PacIiFIC ELEVATOR COMPANY. 


To the honorable judges of the appellate court in and for the first 
district. 

The appel-ants in the above-entitled cause, by Magee and Adkin- 
son, their attorneys, respectfully pray that an appeal may be allowed 
from the order and judgment of this court affirming the Judgment 
of the circuit court, upon the ground that the said cause as appears 
by the record herein involves such questions of law of such import- 
ance, and of the validity of statutes that it should be passed upon 
by the Supreme Court ; and your petitioners will ever pray. 

MAGEE AND ADKINSON, 
Attorneys for Petitioners and Appellants. 


103 And thereupon, on the 27th day of July, A. D. 1882, th- 

same being in vacation after the March term, A. D. 1882, the 
following proceedings were had and entered of record in said cause, 
to wit: 


Appeal — Cook Circuit. 


Us. 


JACOB JOHNSON et al. 
1300. 
CHICAGO AND PAacIFIC ELEVATOR COMPANY. 


This day came appellants in the above-entitled cause, and the 
undersigned, two of the justices of said court, having duly considered 
the petition heretofore filed herein praying an appeal to the Supreme 
Court, and being fully advised in the premises, doth find that said 
cause Involves questions of law of such importance, both on account 
of principal and collateral interests, and in reference to the validity 
of certain statutes, as that they should be passed upon by the Supreme 
Court. It i¢ therefore ordered that the prayer of said petitioners in 
said petition be granted, and that such appeal be, and the same is, 
hereby allowed to the Supreme Court, upon said appellants filing a 
bond of five hundred dollars herein, with Jerome B. Osier as surety 

therein, within twenty days from date. 
104 W. K. McALLISTER, 
ISAAC G. WILSON, 
Justices Appellate Court, First District Illinois. 


And thereupon, on the 27th day of July, A. D. 1882, the follow- 
ing appeal bond was filed in said cause, which bond is in the words 
and figures following, to wit : 


Know all men by these presents that we, Jacob Johnson, James 


B. Carter, and Henry A. Christy, all of Cook county and State of | 


Illinois, as principal-, and Jerome B. Osier, as surety, of the county 


of Cook and State of Illinois, are held and firmly bound unto the | 


CLL CIS eb AREA POR REE EBS 
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Chicago and Pacific Elevator Company, a corporation of also the 

same State, in the penal suin of five hundred ($500.00) dollars, law- 

ful money of the United States, for the payment of which, well and 

truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly, severally, and firmly by these presents. 

Witness our hands and seals this 27th day of July, A. D. 1882. 

The condition of the above obligation is such that whereas 

105 =the said Chicago and Pacific Elevator Company did, on the 

11th day of February, A. D. 1582, in the circuit court of Cook 

county, in the State aforesaid, and of January term thereof, A. D. 

1882, recover a judgment against the said Jacob Johnson and Henry 

A. Christy for the sum of three hundred dollars and — cents, be- 

sides costs of suit, from which said judgment of the circuit court of 

Cook county the said Jacob Johnson, James B. Carter, and Henry 

A. Christy prayed for and obtained an appeal to the appellate court 


within and for the first district of said State; and whereas the said 

appellate court did, on the 25th day of July, A. D. 1882, and at the 
| March term thereof, A. D. 1882, affirm the judgment of the circuit 
: court aferesaid, and'did render judgment against the above-bounden 
' Jacob Johnson and Henry A. Christy for costs of suit, from which 


order of affirmance and judgment of the said appellate court the 
| sald Jacob Johnson, Henry A. Christy, and James B. Carter has 
| prayed for and obtained an appeal to the supreme court of the State 
of [llimois: 
Now, therefore, if the said Jacob Johnson, Henry A. Christy, and : 
James B. Carter shall duly prosecute their said appeal with effect, : 
and, moreover, pay the amount of the judgment, costs, mter- 
106 ests, and damages rendered and to be rendered against them, 
or against Jacob Johnson and Henry A. Christy, in case judg- 
ment shall be affirmed in said supreme court, then the above obli- 
gation to be void; otherwise, to remain in full force and virtue. : 


See AERO IRIE REIN EY aOR As rt TROT EBs ~ coon 


JACOB JOHNSON. SEAL. | 
JAMES B. CARTER. SEAL. 
HENRY A. CHRISTY. [seat 
JEROM.. B. OSIER. SEAL. | 


I, Eli Smith, clerk of the appellate court in and for the first 
district of the State of Illinois, do hereby certify that the fore- 
going is a true copy of all orders and proceedings of the said appel- 
late court in the above-entitled cause of record in my office. 

In testimony whereof I hereunto set my hand and affix the seal 
of the said appellate court at Chicago, this 26th day of July, in the 
year of our Lord one thousand eight hundred and eighty-two. 


[Appellate Court Seal. ] | | 
| ELI SMITH, | 
Clerk of the Appellate Court of the First District. 


107 Assignment of Errors. 


The court erred in affirming the judgment of the circuit court. 
The court erred in not vacating the judgment of the circuit court 
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and entering an order allowing James B. Carter, part owner of the 
tug Parker, to plead and defend against the attachment. 

The court erred in affirming a judgment obtained against Henry 
A. Christy without notice or process to him. 

The court erred in assuming jurisdiction over Henry A. Christy 
without appearance or process, because the law allowing the same 


is invalid and in violation of the general laws and constitution of 


Illinois. 

The court erred in not vacating the judgment and directing the 
court below to allow Jacob Johnson to file an affidavit of merits 
with his demurrer or plead to the merits, the law permitting 
amendments. : : 

The court erred in not reversing the judgment and directing the 
court below to consider the demurrer of Johnson without an affh- 

davit of merits therewith, the law requiring the same being 
108 invalid and in violation of the general practice law of the 
State and of the constitution of the State of Illinois. 

The court erred in not dismissing the petition and cause for want 
of jurisdiction in the circuit & appellate courts to enforce a mari- 
time lien in rem on a vessel engaged in domestic commerce between 
the States and duly enrolled and licensed, the statute for enforcing 
such a lien in rem being invalid and in violation of the Constitu- 
tion and laws of the United States of America, exclusive Jurisdic- 
tion therefor being in the United States courts. 

The court erred in not sustaining the assignment of errors made 
in court below. 

MAGEE anp ADKINSON, 
Attorneys for Jacob Johnson, James B. Carter, 
Henry A. Christy, Appellants. 


109 And be it further remembered that, to wit, on the 9th day 

of September, A. D. 1882, the same being one of the days of 
the September term of said supreme court, the following proceedings 
were had and entered of record, to wit: 


Appeal from Appellate Court, First District. 


JACOB JOHNSON ef al. 
vs. 
THE CHICAGO AND Pacific ELEVATOR COMPANY. 


Now on this day this cause comes on for hearing in the regular 
eall of the docket, and it appearing to the court that a duly certified 
transcript of the record and proceedings of the court below, together 
with printed abstracts thereof and briefs and arguments of counsel 
in support of the errors assigned herein, have been duly filed, as re- 
quired by law and the rules of this court in that behalf made and 
provided, and that this cause is here submitted upon such transcript, 
abstracts, briefs, and arguments for the consideration and judgment 
of the court; therefore, it is ordered by the court that this cause be, 
and the same is hereby, taken under advisement. 


aa 


THE CHICAGO AND PACIFIC 


110 £SvratTve or ILLINOIs: 


Supreme Court, Northern Grand Division. 


— day of 


State of Illinois. 


a al 


| 
q . James McCartney, attorney general : ——, sheriff; Everell F. 
ton, clerk. 


ELEVATOR COMPANY. 


At a supreme court begun and held at Ottawa, on Tuesday, the 
,In the vear of our Lord one thousand eight hundred 
| and eighty-——,within and for the northern grand division of the 


Present: Hon. John M. Scott, chief justice; Pinkney H. Walker, 


justice; T. Lyle Dickey, justice ; Benj. R. Sheldon, justice ; 
Scholfield, justice; John H. Mulkey, justice; Alfred M. Craig, justice ; 


| Be it remembered that afterwards, to wit, on the 20th day of No- 


vember, A. D. 1882, tne opinion of the court was filed in the clerk’s 


office of said court in words and figures following, to wit: 


JACOB JOHNSON et al. ) 


) Appeal from Appellate Court, First District. 
THE CHICAGO AND PaciFIC ELEVATOR CoMPANY. | 


Opinion by SHELDON, J.: 


demurrer is a special law of practice and violates § 22, : 
State constitution respecting special legislation. 


to this class of cases. 


requires. 


davit shall be filed with the demurrer: no sufficient 


son, 80 III., 455. 


vs. ( No. 5l. 


There are various errors assigned. It is objected that the require- 
ment of an affidavit of a defence upon the merits to be filed with a 
Art. 4, of the 


111 regard this requirement as special legislation. It is general] 


It is alleged the petition and bond were insufficient, and that no 
affidavit of merits could be required until a sufficient petition and 
bond had been filed. We do not consider the petition defective in 
the particulars pointed out. The objection to the bond is that it is 
conditional to pay Johnson such costs and damages as shall be 
awarded for wrongfully suing out the attachment, instead of to pay 
the owner or other person interested in the water, craft as the statute 


As the boat was bonded on the same day it was attached and 
not likely any material damage came from the attachment we see 
nothing substantial in this objection. It is urged that if an affi- 
davit of merits was essential the court should have allowed it to be 
filed at the time asked. The statute is imperative that such aff. 


shown for not filing it at the time required ; there was an affidavit 
of the matter of defence filed in support of the motion, but neither 
that nor anvthing else appearing in the case’ disclosed any merito- 
rious defence, more than 1s here considered and passed upon by us, 
and we find no error in disallowing the motion. Wilder rs. ; 
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112 It is insisted that it was error to refuse the application of 

Carter to be made a defendant. The bond which had been 
given by Johnson and Christy, under § 15, bound the obligators to 
pay all monies which should be adjudged to be due the petitioner, 
and upon the giving of the bond the boat, under the statute, was 
restored to the owner, and thenceforth discharged from the lien 
secured by the bond, unless upon motion the court should order the 
same again into custody on account of the insufticiency of the surety. 
And when the water craft has been discharged from custody the 
only judgment which is rendered is against the principal and surety 
in the bond. 

The part owner then, Carter, at the time he applied to be made 
defendant, had no interest in the suit, the tug-boat having been dis- 
charged, for judgment could not go against him or the boat or in 
any way affect his rights. The court atthe time had no jurisdiction 
of the tug-boat. It is suggested that the part owner would have an 
interest in the suit after the boat was bonded; that he would be 
liable to contribute to pay the judgment; but the principle is that 
there is no right of contribution between wrong-doers. | 

We find no error in denying this application of Carter. It 1s 
urged that the judgment against Christy, the surety, together with 

Johnson, the principal in the bond, is void, as Christy was 
113 = neversummoned or appeared in the suit. The statute provides 

if upon the trial Judgment shall pass for petitioner, and the 
water craft has been discharged, “said judgment or decree shall be 
rendered against the principal and sureties in the bond.” The bond 
being given with this statute existing, the law entered into the bond 
& formed a part of it; so that from the entering into the bond 
there was a virtual consent on the part of the surety that judgment 
might thus go against him upon the bond, and by virtue of such 
consent he is bound by the judgment. (Whitehurst vs. Coleen, 53 
Ill., 247; Hannies v. The People, 70 Il, 100; Buell v. New Mexico, 
16 Wall., 535.) As to this provision for judgment against the prin- 
cipal and surety being special legislation, the same answer may be 
made as above in respect to the affidavit of merits; it is the general 
law as to all bonds of that kind, and so not open to the objection of 
being special legislation. The most important question is as to the 
jurisdiction of the court below. It is insisted that the cause of ac- 
tion here was a marine tort, which is of admiralty cognizance, 
over which the district court of the United States has exclusive ju- 
risdiction under the act of Congress giving such court exclusive 
jurisdiction of all causes of admiralty and maratime jurisdiction, 

saving to suitors in all cases the right of a common-law rem- 
114. edy where the common law is competent to give it; that the 

remedy here pursued is a statutory one and not a common- 
law remedy, and that the statute of this State can confer no juris- 
diction on the courts of this State to entertain the proceeding which 
it provides. We need not inquire how this might be if the tort 
complained of was a maratime tort, as we do not consider it to be 
one of that character. It was a tort committed by a vessel and its 
officers upon a warehouse on land, and so not a marine tort and 
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within the admiralty jurisdiction. To make it such the locality of 
the injury must have been on the high seas or other navigable 

waters. True, the negligence from which the injury resulted oc- 

curred on the navigable water of the Chicago river, but the 

is _ damage done was wholly upon the land; and in such case we 
| do not understand that the fact that the cause of the damage 
originated on water subject to the admiralty jurisdiction makes 

the case one for admiralty cognizance. This would seem to be a 

parallel case with that of “The Plymouth.” 3 Wall. 20, where 

a steam propeiler anchored beside a wharf in the Chicago river, 

3 owing to the negligence of those in charge, took fire, the flames of 
which extending to the wharf and certain packing-houses thereon 
set the last on fire, consuming them and theircontents. It was held 

that a libel for the tort filed in the admiralty court was 

Se 115 properly dismissed for want of jurisdiction. It was then said 

that the entire damage occurred not on the water, but on land; 
that the origin of the wrong was en the water, but the substance and 
consummation of the injury was on land, and so was not a case 
within the admiralty jurisdiction. 

The same remarks may be truly repeated with reference to the 
present case. We do not perceive that the cases ate distinguishable 
in prineiple, and think they should fall within the same rule of 

decision. 

Finding, then, that the tort here complained of was on land and 
not a maratime tort, and the case not one of admiralty jurisdiction, 
the remedy we regard asa purely domestic affair, which it was 

-within the competency of the Legislature of the State to give. 

We think the motion to dismiss for want of Jurisdiction was prop- 

erly denied. 
The judgment will be affirmed. 
Judgment affirmed. 


116 At a supreme court begun and held at Ottawa, on Tues- 
dav, the day of ,in the year of our Lord one 
thousand eight hundred and eighty- » Within and for the north- 
ern grand division of the State of I}inois. 
Present: : , chief justice ; , justice ; 
, Justice ; , Justice ; , jus- 
tice; , Justice ; , Justice. 


Attorney General. 
, Sheriff. 
, Clerk. 


Be it remembered, to wit, on the 20th day of November, A. D. 
1882, the same being in vacation, after the term of court aforesaid, 
the following proceedings were by said court had and entered of 
record, to wit: 


JACOB JOHNSON ET AL., &C., VS. 


Appeal from Appellate Court, First District. 


JACOB JOHNSON, JAMES B. Carter, and Henry A. CHRISTY No. 666 
vs. pei 
‘ : 1 
THe Cuicaco AND Paciric ELEVATOR CoMPANY. . 


On this day came again the said parties, and the court having 
diligently examined and inspected as well the record and_proceed- 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
for that it appears to the court now here that neither in the record 
and proceedings aforesaid nor in the rendition of the Judgment 
aforesaid is there anything erroneous, vicious, or defective, and that 
that record is no error; therefore, it is considered by the court that 
the judgment aforesaid be affirmed in all things, and stand in full 
force and effect, notwithstanding the said matters and things therein 
assigned for error. And it is further considered by the court that 
the said appellee recover of and from the said appellants its costs 
by it in this behalf expended, and that it have execution therefor. 


Clerk of the Supreme Court. 


117 At a supreme court begun and held at Ottawa on Tuesday, 

the sixth day of March, in the year of our Lord one thousand 
eight hundred and eighty-three, within and for the northern grand 
division of the State of Illinois. 

Present: John M. Scott, chief justice; Pinkney H. Walker, justice: 
John Scholfield, justice; T. Lvle Dickey, justice; John H. Mulkey, 
justice; Benj. R. Sheldon, justice; Alfred M. Craig, justice. 

JAMES McCART .EY, 
Attorney General. 

W. R. MILLIGAN, Sheriff. 

EVERELL F. DUTTON, Clerk. 


Be it remembered, to wit, on the 21st day of Marcb, A. D. 1883, 
the same being one of the days of the term of court aforesaid, the 
following proceedings were by said court had and entered of record, 
to wit: 

Petition for Rehearing. 

Appeal from appellate court, first district. 


JACOB JOHNSON et al. ) 
vs. > No. 666. 
THE CuicaGo axp Pacreic ELEvaTor Company. } 


Now, on this day, this cause coming on to be heard upon the pe- 
tition of the appellants for a rehearing herein, and the court being 
now duly advised in the premises, it is considered and ordered by 
the court that said petition for a rehearing be overruled and denied. 
And it is further ordered by the court that the order staying pro- 
ceedings heretofore entered herein be now set aside and held for 
naught. And it is further considered by the court that said peti- 
tioner pay the costs and charges herein taxed. : 


§ 
é 


THE CHICAGO AND PACIFIC ELEVATOR COMPANY. 


118 Srate oF ILLINOIS, ss: 


Supreme Court, Northern Grand Division. 


I, Everell F. Dutton, clerk of the supreme court in and for the 
northern grand division of the State of Illinois, do hereby certify 
that the foregoing is a true copy of the record and’ proceedings in 
the above-entitled cause of record in my office. 

In testimony whereof I have set my hand and affixed the seal of 
the said supreme court, at Ottawa, this 28th day of May, in the year 
of our Lord one thousand eight hundred and eighty-three. 

[Seal of the Supreme Court, State of Illinois. Aug. 23, 1818.] 

k. F. DUTTON, 
Clerk of the Supreme Court. 
119 3 Srate oF ILLinots: 


Supreme Court, Northern Grand Division. 


To the Honorable John M. Scott, chief Justice of said court : 


And now come Jacob Johnson, Henry A. Christy, and James B. 
Carter, by Henry W. Magee, their attorney, and complain that. in 
the record and proceedings herewith stibmitted and also in the ren- 
dition of a judgment in a suit between the Chicago and Pacific 
Elevator Company, plaintiff, and Jacob Johnson and the steam tug 
Parker, defendants, and James B. Carter, part owner of said tug, was 
nenied the right to interplead, and judgment in favor of said Chicago 
and Pacific Elevator Company and against Jacob Johnson and Henry 
A. Christy, surety, was affirmed in the supreme court of the State 
of Illinois, in the northern grand division thereof, being the highest 
court of law or equity of the said State in which a decision could be 
had in said suit, and in which a final Judgment was rendered against 
them on the twentieth duy of November, A. D. 1882, and a rehear- 
ing of said cause was denied on the 21st day of March, A. D. 1883, 
in said suit, wherein was drawn in question the validity of a statute 
of the State of I]linois on the ground of its being repugnant to the 
Constitution and laws of the United States, and the decision was 

in favor of such its validity, and wherein was drawn in 
120 question the construction of a clause of the Constitution of 

the United States, and the decision was against the right 
and privilege specially claimed and set up under such clause of the 
Constitution, all which appears in the record and proceedings in said 
suit, manifest error hath happened, to the great damage of the said 
Jacob Johnson, Henry A. Christy, and James B. Carter. : 

Wherefore they pray for the allowance of a writ of error and such 
other process as may cause the same to be corrected by the Supreme 
Court of the United States: 

HENRY W. MAGEE, 
Attorney for Pl iff in Error. 
Allowed. 
JOHN M. SCOTT, 
Chief Justice of the Supreme Court of Illinois. 


(Endorsed :) Filed April 7, 1883. E. F. Dutton, clerk. 
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JACOB JOHNSON ET AL., &¢., VS. 
121 Supreme Court of the United States. 


JAcoB JOHNSON, JAMES B. CARTER, Owners of Tug-boat “ Parker,” 
and Henry A. Curistry, Plaintiffs in Error, 
v8. 
CHICAGO AND Paciric ELEVATOR Company, Defendants in Error. 


Know all men by these presents that we, Jacob Johnson, James 
B. Carter, Henry A. Christy, and Charles O. Muzzy, surety, all of 
the city of Chicago, county of Cook, and State of Illinois, are held 
and firmly bound unto the Chicago and Pacific Elevator Company, 
of the State of Illinois, in the sum of five hundred ($500.00) dollars, 
to be paid to the said Chicago and Pacific Elevator Company, its 
successors or assigns; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and. severally, and our 
and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals. Dated this 26th day of March, A. D. 1883. 

Whereas the above-named Jacob Johnson, James B. Carter, and 
Henry A. Christy have prosecuted a writ of error in the Supreme 
Court of the United States to reverse the judgment rendered in the 
above-entitled action by the supreme court of the State of Illinois, 
in the northern grand division thereof: 

Now, therefore, the condition of this obligation is such that 

122 if the above-named Jacob Johnson, James B. Carter, and 

Henry A. Christy shall prosecute their said writ of error to 

effect and answer all costs and damages if they fail to make good 

their plea, then this obligation shall be void; otherwise to remain 
in full force and virtue. | 


JACOB JOHNSON. SEAL. | 
HENRY A. CHRISTY. SEAL. 
JAMES B. CARTER. SEAL. | 
CHARLES O. MUZZY. SEAL. 


Sealed and delivered in presence of— 


UNITED STATES OF AMERICA, [ 


Northern District of Illinois, 5 ** 
STATE OF ILLINots, | mm 
Cook County. j° 


Charles O. Muzzy, being duly sworn, says that he is worth the 
sum of two thousand dollars over and above all his just debts and 


liabilities. 
CHARLES O. MUZZY. 


Sworn to before me this 28th day of March, A. D. 1883. 


[NOTARIAL SEAL. ] ALBERT J. NORTON, 
Notary Public. 
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I approve the above bond and the sufficiency of the surety 
thereto. 
April 2, 1883. 
JOHN M. SCOTT, 
Chief Justice of Illinois Supreme Court. 


(Endorsed :) Filed April 7, 1883. E. F. Dutton, clerk. 


128 UNITED STATES OF AMERICA, 88: 


JACOB JOHNSON, JAMES B. CARTER, Owners of the Tug-boat “ Parker,” 
and Henry A. Curisty, Plaintiffs in Error, 
vs. 
THe CuHicaco AND Paciric ELEvATOR Company, Defendants in 
Error. 


To the Chicago and Pacific Elevator Company, Greeting: 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the second Monday in October next, pursuant to a writ of error 
filed in the clerk’s office of the supreme court of the State of IIli- 
nois, in the northern grand division thereof, wherein Jacob Johnson, 
James B. Carter, and Henry A. Christy are plaintiffs, and you are 
defendant in error, to show cause, if anv there be, why the judgment 
in the said writ of error mentioned should not be corrected, and 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable John M. Scott, chief justice of the supreme 
court of the State of Illinois, this 2nd day of April, in the year of 
our Lord one thousand eight hundred and eighty-three. 

JOHN M. SCOTT, 


Chief Justice Supreme Court of Illinois. 


124 Service of the within citation on the Chicago and Pacific 
Elevator Company, defendant in error, and Rae & Smith, 
their attorneys, by copy thereof, this day received. Copy received. 
Dated at Chicago, Illinois, this 9th day of April, A. D. 1883. 
RAE & SMITH, 
Attorneys for Defendants in Error. 


125 | arose :] Supreme Court of the United States. Jacob 

Johnson et al., pl’ffs in error, vs. Chicago and Pacific Elevator 
Company. Citation to October term, A. D. 1883. Filed Apr. 7, 
1883. E. F. Dutton, clerk. 


126 Uwyirep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Illinois, Greeting : 


Because in the record and proceedings and also in the rendition of 


7 the judgment of a plea which is in the said court of the State of Ili- 
-nois, before you, or some of you, being the highest court of jaw or 
Fequity of the said State in which a decision could be had in the 
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said suit, between the Chicago and Pacific Elevator Company, plain- 
tiff, and Jacob Johnson, James B. Carter, Henry A. Christy, and 
Tug-boat “ Parker,” defendants, wherein was drawn in question the 
validity of a statute of the State of [llinois, on the ground of its 
being repugnant to the Constitution and laws of the United States, 
and the decision was in favor of such its validity, and wherein was 
drawn in question the construction of a clause of the Constitution 
of the United States, and the decision was against the right and 
vrivilege specially claimed and set up under such clause of the 
Constitution, a manifest error hath happened, to the great damage 
of the said Jacob Johnson, James B. Carter, and Henry A. Christy, 
as by their complaint appears, we, being willing that the error, if any 
hath been, should be aul corrected, and full and speedy justice done 
to the parties aforesaid in this behalf, do command you, if Judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things 
concerning the same, to the Supreme Court of the United States, 
together with the writ,sothat you may have thesameat Washing- 
ton on thesecond Monday of October next in the said Supreme Court 
to be then and there holden, that, the record of proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of rightand according to the 
laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, at Chicago, the second 
day of April, in the year of our Lord one thousand eight. hundred 
and eighty-three, and of the Independence of the United States the 
107 year. 

[Seal of Circuit Court, U. S., Northern Dist., Illinois, 1856. ] 
Attest : WM. H. BRADLEY, Cler/. 

The writ in the above cause may issue and be made a super- 


sedeas. 
April 2d, 1883. 


127 


JOHN M. SCOTT, 
Chief Justice of Supreme Court of Illinois. 
128 Endorsed :] Supreme Court of the United States. Jacob 
Johnson e¢ al., plaintiffs in error, vs. Chicago & Pacific Elevator 
Company, defendant in error. Writ of error. Filed Apr. 7, 1883. 
E. F. Dutton, clerk. 


129 STATE oF ILLINOIs: 


Supreme Court, Northern Grand Division. 


I, Everell F. Dutton, clerk of the supreme court in and for the 
northern grand division of the State of Illinois, for return to the 
foregoing writ of error, do hereby certify the foregoing to be a true 
copy of the record and proceedings, as above set forth in the cause 
specified in said writ of error, wherein Jacob Johnson and others 
are plaintiffs in error, and The Chicago and Pacific Elevator Com- 
pany is defendant in error, together with said writ of error and the 
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citation issued thereon and proof of due service of said writs respec- 
tively, and the order allowing the same, also the certificate of the 
Honorable John M. Scott, chief justice of the supreme court of 
Illinois, and a copy of the appeal bond given by said plaintiffs in 
error in that behalf, the original of said bond remaining on file in 
the office of the clerk of said court, and also a copy of the citation 
and of the writ of error and of the endorsements thereon made, filed 
in my office by said plaintiffs in error for said defendants in error, 
remainizg therein. 2 
Witness Everell F. Dutton, clerk of said supreme court of Illinois, 
and the seal thereof, at Ottawa, this 28th day of May, A. D. 1883. 
[Seal of the Supreme Court, State of Ilinois, Aug. 23, 1818.] 


E. F. DUTTON, Clerk. 
130 Assignment of Errors. 


The court erred in not sustaining the exceptions and demurrer of 
plaintiffs in error to the petition filed. 

The court erred in not sustaining the motion of plaintiffs in error 
to dismiss the said cause & petition for want of jurisdiction in a 
State court to enforce a hen in rem upon a vessel above twenty tons 
burthen, engaged in domestic commerce between the States, and duly 
enrolled & licensed in conformity with Title L of the Regulations 
of the United States. 

The court erred in sustaining the validity of a State statute, viz., 
chapter twelve of the Revised Statutes of [lhnois, giving admiralty 
jurisdiction to enforce maritime liens in rem to a State court, the 
same being repugnant to the Constitution and laws of the United 
States. 

The court erred in sustaining the validity of section 21 of chapter 
12 of the Revised Statutes of Illinois, and in rendering judgment 
against Henry A. Christy without notice or process of law. 

The court erred in affirming the judgment below. 

| HENRY W. MAGEE, 
Attorney for Plaintiffs in Error. 


Endorsed on cover: Illinois supreme court. No. 308. Jacob 
Johnson and James B. Carter, owners of the tug-boat “ Parker,” and 
Henry A. Christy, plaintiffs in error, rs. The Chicago & Pacific 
Elevator Company. Filed 28th September, 1883. 
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npreme Gouct off the 


OOTOBER TERM, A.D. 1886. 


JACOB JOHNSON, 
JAMES B. CARTER, 
OWNERS OF Tue Boar “PARKER,” anp 
HENRY A. CHRISTY, 
| Plaintiffs in Error, 


THE CHICAGO & PACIFIC ELEVATOR 
COMPANY, 


BRIEF AND ARGUMENT 


FOR PUAINTIFEsS IN DRRONR 
— BY — 


HENRY W. MAGEE. 


fF. C. Cramer, Printer, 165 West Adams Street, Chicago.. 


IN THE 


Papo Court of the Gnitg Bes, 


OCTOBER TERM, A. D. 1886. 


JACOB JOHNSON, 
JAMES B. CARTER, 


OWNERS OF Tua Boat “ PARKER,” anp einen 
HENRY A. CHRISTY, 10 nae 
Plaintiffs in Error, SUPREME COURT 
ve: Of iMinois. 
No. 65. 
THE CHICAGO & PACIFIC ELEVATOR 
COMPANY, 


Defendant in Error. 


—_s Vu 
—~ 


STATEMENT. 


This action is brought to this Court to test the validity : 
of a certain amphibious statute of the State of Illinois, enti- 
tled, “Attachment of Water Craft”—by which law it is 
thought Admiralty jurisdiction and practice is adopted by 
the courts of that State. The entire chapter is given herein, 
for the convenience of the Court. 


The action arose out of the facts that the schooner G. C. 
Trumpf ran her jibboom into the side of the elevator of the de- 
fendant company, located on or over the river’s edge—a slight 
frame structure—by means of which a small] quantity of 
corn ina bin of the elevator ran out into the river. The 
Trumpf was at the time, or shortly before had been, in the ! 
tow of the steam tug Charles W. Parker, under the command ; 
of Captain James B. Carter, one of her owners. Whose fault 
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it was, has never been determined, as the case was never tried 
on its merits; both owners being denied a hearing under 
alleged default, by one of the unique provisions of the law and 
its construction by the Court. A Libel, or Petition was filed 
in the Circuit Court of Cook County by the Defendant in 
Error praying an attachment against the tug boat “ Parker,” 
and asking the Court to subject her, with her tackle, apparel 
and furniture, to a lien for the damages occasioned by the 
jibboom of the Trumpf. Only one of the owners was named 
in the libel—Jacob Johnson—and he was sworn to be “ the 
owner of said tug boat.” The other owner, her master, in 
charge at the time, Captain James B. Carter, was not made 
a defendant or allowed to interplead. 


Johnson at once bonded the .boat, with Henry A. 
Christy as surety, on an ordinary bond, shown on page 6 of 
transcript, and filed a special demurrer or exception, setting 
out among other things, that the Court was without jurisdic- 
tion to create or enforce a lien upon the said steam tug boat, but 
failed to file an affidavit of merits with his demurrer, as re- 
quired by sec. 19 of the Act. Before default was taken, how- 
ever, he moved for leave to file an affidavit of merits (page 
8 of transcript), but the Court overruled this motion and his 
default was entered. 


Motion to vacate the default, supported by affidavits 
(pages 15 and 16 of transcript) was made by Johnson, and 
overruled. 


Captain James B. Carter then, on the threshold of the 
proceeding, endeavored to interplead and be made a joint de- 
fendant under secs. 11 and 20 of the Act, as a “person interested 
in the property attached,” supporting his application by affi- 
davit and offering indemnifying bond, but the Court denied 
him that right, to which he excepted. Johnson then moved 
to dismiss the petition upon a showing to the Court 
that “the said tug Charles W. Parker, attached by the 


et a 
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“name of ‘Parker,’ is a steam vessel of above twenty 
“tons burthen, duly enrolled and licensed in conformity 
“with Title ‘L’ of ‘ Regulations of Vessels in Domestic Com-. 
“merce’ of the Revised Statutes of the United States, and 
‘“‘was and now is engaged in the business of domestic com- 
“ merce and navigation upon the navigable waters of the Uni- 
“ted States of America, and that exclusive jurisdiction to en- 
“‘ force a lien in rem on said vessel, as prayed for, is in the Dis- 
“trict Courts of the United States of America.” This motion 
was overruled, and Johnson excepted. Damages were then 
assessed at three hundred dollars, and judgment was rendered 
for that amount against Johnson and also against Henry A. 
Christy, the surety on the bond; the latter never appear- 
ing, or having notice of the action of the Court. . 


Appeals were prayed and allowed to the Appellate Court 
for the First District of Illinois— 


By Johnson, part owner, who had been summoned, but 
could not get heard. 


By Carter, part owner, who tried to interplead and defend 
the res in which he was interested. 


By Christy, the surety, who had signed an ordinary 
bond only to learn it could, like a stipulation in 
admiralty, be turned into a judgment simulta- 
neously against principal and surety, and contrary 
to the letter and law of his contract. 


The Appellate Court affirmed the decision, but as the 
amount involved was less than one thousand dollars, a 
majority of the Court signed a certificate that “the said 
“ cause involves questions of law of such importance, both on 
“account of principal and collateral interests, and in refer- 
“ence to the validity of certain statutes, as that they should 
“be passed upon by the Supreme Court,” and allowed the 
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case to be appealed to the Supreme Court by all of the said 
parties. The Supreme Court affirmed the judgment—denied 
the petition for rehearing; but the Chief Justice allowed 
the writ of error prayed for by Johnson, Carter and Christy, 
who bring the cause to this Court. 


ASSIGNMENT OF ERRORS. 


The Court erred in not sustaining the exception and de- 
murrer of plaintiffs in error to the petition filed. 


The Court erred in not sustaining the motion of plain- 
tiffs in error, to dismiss said cause and petition for the want 
of jurisdiction in a State Court to enforce a lien in rem upon 
a vessel above twenty tons burthen, engaged in domestic 
commerce between the States, and duly enrolled and licensed 
in conformity with Title L. of the “ Regulations of Vessels in 
Domestic Commerce ” in the Revised Statutes of the United 
States. : 


The Court erred in sustaining the validity of a State 
statute, viz., chapter 12 of the Revised Statutes of Illinois 
giving admiralty jurisdiction to enforce maritime liens in 
rem to a State Court, the same being repugnant to the Con- 
stitution and Laws of the United States. 


The Court erred in sustaining the validity of section 21, 
chapter 12, of the Revised Statutes of Illinois, and in render- 
ing a judgment against Henry A. Christy without notice or 
process of law. 


The Court erred in affirming the judgment below, and 
thereby denying James B. Carter, part owner, a hearing. 


BRIEF. 


The “Attachment of Water Craft” Act is invalid in 
attempting to create and enforce a lien in rem against a vessel 
engaged in domestic commerce upon the navigable waters of 
the United States of America, above twenty tons burthen, 
duly enrolled and licensed. Exclusive jurisdiction for that 
purpose is in the District Court of the United States. 

Sec. 2, Art. III, Constitution of the Uni- 
ted States. 

Sub. 8—Sec. 563, Title XITI, Revised 
Statutes of the United States—‘‘ The 
Judiciary,” 3 

Hine vs. Trevor, 4 Wall., 57439? 

The Moses Taylor, 4 Wall., 570-4 

The Belfast, 7 Wall., 646. 

The 5 Wall., 90> 4/67 

The Lotifwana, 21 Wall., 567. 

Weston vs. Morse, 40 Wis., 459. 

. In re Josephine, 39 N. Y., 22. 

And cases cited in Bump’s Federal Pro- 

cedure, page 70. 


The Legislature had not the power to confer upon the 
Circuit Courts jurisdiction to enforce a lien on vessels duly 
enrolled and licensed by the United States, by proceedings 
in rem, according to the procedure of Admiralty Courts. 

Weston vs. Morse, 40 Wis., 459 
Campbell vs. Sherman, 35 Wis., 103. 

The John Richards, 1 Newberry, 73. 

The Golden Gate, 1 Newberry, 9% £f¢ 
Leon vs. Galceran, 11 Wall., 185. 

The Lottowana, 21 Wall., 567. 

The Edith, 4 Otto, 518. 

Ferran vs. Hasford, 54 Barb., 209. 

The Edith, 5 Benedict, 439. 
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_ The rendition of a judgment against Henry A. Christy, 
surety on the attachment bond, without any suit, issue, trial, 
hearing, presence, or representation by attorney or other- 
wise, amounted to a deprivation of property without process 


of law. 
Article V, Amendments to the Constitu- 


tion of the United States. 


The denial to James B. Carter, part owner, of the right 
to interplead and defend, was a violation of that provision of 
the Constitution of the United States providing that ‘“ No 
“person shall be deprived of life, liberty or property without 
“due process of law.” 

Art. V, Constitution U. S. 


The provisions of the Act entitled ‘“ Attachment of 
Water Craft” of the State of Illinois amount to a “ regulation 
of commerce,” which gives to the ports of Illinois a State 
Admiralty proceeding, enforceable in its Courts alone, and 
in violation of that provision in the Constitution of the 
United States, which provides : 


“ No preference shall be given by any regulation of com- 
* merce to the ports of one State over that of another.” 
Sub. 6 of Section 8, Article I, Constitu- 
tion of the United States. 


“ American admiralty has jurisdiction of all cases of 
“‘ maritime liens.” 


Benedict’s Admiralty, sec. 261. 
Henry’s Admiralty, 27. 


Cuaprer 12. 


ATTACHMENT: OF WATER CRAFT. 


SECTION 


1, 
2. 
3. 
4. 
bh, 
6. 


For what lien given. 

Lien on goods for freight. 
Limitations. : 
Petition—form. 


Bond—suit on the same. 
Writ of attachment— 
names of defendants. 


. Form of writ. 


. Execution of writ--return. 
. Only one attachment al- 


lowed. 


. Notice by publication and 
ail 


mail. 
. Intervening creditors, etc. 
. Bond by intervenor. 

. When intervening petition 
may be filed—proceed- 


ings. 
. Liens not filed, to cease. 
. Bonding vessels. 


SECTION 
. Appraisement—-restitution 
—sal 


e. 
. Order of restitution, etc. 
. Additional security. 
. Answer—affidavit of mer- 


ite—default. 


. Amengmentse— new par- 


ties, etc. 


. Judgment when vessel dis- 
charged. 

. Judgment when vessel in 
custody. 

. Order of sale. 


on sale. 


. Proceedings 
. Bill of sale—form—evi- 


dence—effect. 


. Distribution. 
. Remnants. 
. Power of court in distribu- 


tion. 


. Appeal—error. 


AN ACT to revise the law in relation to attachments of bcatsa, vessels 
and rafts. [Approved March 25, 1874. In force July 1, 1874. ] 

2. FoR WHAT LIEN GIVEN.] § 1. Be it enacted by the 
People of the State of Illinois, represented in the General Assembly, 
That every sail vessel, steamboat, steam dredge, tug boat, 
scow, canal boat, barge, lighter, and other water craft of 
above five tons burthen, used or intended to be used in nav- 
igating the waters or canals of this state, or used in trade 
and commerce between ports and places within this state, or 
having their home port in this state, shall be subject toa 
lien thereon, which lien shall extend to the tackle, apparel 
and furniture of such craft as follows: 

First—For all debts contracted by the owner or part 
owner, master, clerk, steward, agent or shiphusband of such 
craft, on account of supplies and provisions furnished for the 
use of such water:craft, on account of work done or services 


x 
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rendered on board of such craft by any seaman, master or 
other employee thereof, or on account of work done or 
materials furnished by mechanics, tradesmen or others, in or 
about the building, repairing, fitting, furnishing or equip- 
ping such craft. | 

Second—For all sums due for wharfage, anchorage or 
dock hire, including the use of dry docks. 

Third—For sums due for towage, labor at pumping out 
or raising, when sunk or disabled, and to shiphusband or 
agent of such water craft, for disbursements due by the 
owner on account of such water craft. 

Fourth—For all damages arising for the non-perform- 
ance of any contract of affreightment, or of any contract 
touching the transportation of property entered into by the 
master, owner, agent or consignee of such water craft, where 
any such contract is made in this state. 

Fifth—For ali damages arising from injuries done to per- 
sons or property by [*163 such water craft, whether the same 
are aboard said vessel or not, where the same shall have 
occurred through the negligence or misconduct of the owner, 
agent, master or employee thereon; but said craft shall not 
be liable for any injury, or damage received by one of the 
crew from another member of the crew. [R. S. 1845, p.-71, 
§ 1; L. 1857, p. 52, § 1; p. 105, § 1. 


2. LIEN ON GOODS FOR FREIGHT.] § 2. There shall 
also be a lien upon the goods, wares and merchandise 
shipped, taken in and put aboard any such water craft for 
sums due for freight, advanced charges and demurrage, which 
shall be coll against said goods, wares and merchandise 
in the same manner as hereinafter provided in this act, in 
cases of sums due against said water craft. 


3. Lirtation.] § 3. Any such lien may be enforced 
in the manner herein provided at any time within five years: 
Provided, no creditor shall be allowed to enforce such lien as 
against, or to the prejudice of any other creditor or subse- 
quent incumbrancer, or bona fide purchaser, unless proceed- 
ings be instituted to enforce such lien within nine months 
after the indebtedness accrues or becomes due. [R. S. 1845, 
p. 72, § 6; L. 1855, p. 149, § 1. 


4. PeriTion.] § 4. The person claiming to have a 
lien under the provisions of this act may file with the clerk 
of any court of record of competent jurisdiction, in the 
county where any such water craft may be found, a petition, 
setting forth the nature of his claim, the amount due after 
allowing all payments and just offsets, the name of the water 
craft, and the name and residence of each owner known to 
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the petitioner; and when any owner or his place of residence 
is not known to the petitioner, he shall so state, and that he 
has made inquiry and is unable to ascertain the same; which 
petition shall be verified by affidavit of the petitioner or his 
agent or attorney. If theclaim is upon an account or instru- 
ment in writing, a copy of the same shall be attached to the 
petition. [R. S. 1845, p. 71, § 2; L. 1857, p. 105, § 3. 


§. Bonp.] §5. The petitioner, or his agent or attor- 
ney, shall also file with such petition a bond, payable to the 
owner of the craft to be attached, or, if unknown, to the un- 
known owners thereof, in at least double the amount of the 
claim, with security to be approved by the clerk, conditioned 
that the petitioner shall prosecute his suit with effect, or, in 
case of failure therein, will pay all costs and damages which 
the owner or other person interested in such water craft ma 
sustain, in consequence of the wrongful suing out of eush 
attachment, which bond may be sued by any owner or per- 
son interested, in the same manner as if 1t had been given to 
such person by his proper name. Only such persons shall be 
required to join in such suit as have a joint interest ; others 
may allege breaches and have assessment of damages, as in 
other cases of suits on penal bonds. [R. S. 1845, p. 71, § 2. 


6. WkRIT—NAMES OF DEFENDANTS.] §6. Upon the 
filing of such petition and bond as aforesaid, the clerk shall 
issue a writ of attachment against the owners of such water 
craft, directed to the sheriff of this county, commanding him 
to attach such water craft, which writ shall be tested and re- 
turnable as other writs of attachments. Such owners may 
be designated by their reputed names, by surnames, and joint 
defendants by their separate or partnership names, or by such 
names, styles or titles as they are usually known. If the 
name of any owner is unknown, he may be designated as 
unknown owner. [L. 1857, p. 105, § 4. 


7. Form or writ.) §7. The writ shall be substan- 
tially in the following form: 7 


aan 


STATE OF ILLINOIS, os 


jenaeen County. 
The People of the State of Iilinois, to the Sheriff of ........ County— 
GREETING: 

Whereas ........ (name of the petitioner) hath complained that 
owners of the........ (name of the vessel) are justly indebted to him 
in the [sum of]........ dollars (amount due,) for which he claims a 
lien upon said vessel, and has given bond with security as required by 
law: We therefore command you that you attach the said ........... 


(name of vessel, ) her tackle, apparel and furniture, to satisfy such de- 
mand and costs, and all such demands as shall be exhibited against 
such vessel according to law, and having attached the same you sum- 

Sesacebs (here insert the names of owners of such vessel) owners of 
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such vessel, to be and appear before the........ court of........ at its 
next term, to be holden at the court house in said county on the .. 
day of........ then and there to answer what may be objected against 
them and the said........ (name of vessel). And have you then and 
there this writ, with a return thereon in what manner you have execu- 
ted the same. 

Witness:........ Clerk of........ Court, and the seal thereof, this 

.D.18.... 


*1€4. @&. EXECUTION OF WRIT—RETURN.] § 8. The sheriff 
or other officer to whom such writ shall be directed shall 
forthwith execute the same by reading the same to such de- 
fendants, and attaching the vessel, her tackle, apparel and 
furniture, and shall keep the same until disposed of as here- 
inafter provided. Such sheriff or other officer shall also, on 
or before the return day in such writ, or at any time after 
the service thereof, upon the request of the petitioner, make 
a return to said court, stating therein particularly his doings 
in the premises, and shall: make, subscribe and annex thereto 
a just and true inventory of all the property so attached. 
[L. 1857, p. 105, § 4. 


9. ONLY ONE ATTACHMENT.] § 9. Whenever any such 
writ shall be issued and served, no other attachment shall 
issue against the said water craft, unless the first attachment 
is discharged, or the vessel is bonded. 


20. Notice BY PUBLICATION AND MAIL.] § 10. Upon 
return being made to such writ, unless the vessel has been 
bonded, as hereinafter provided, the clerk shall immediately 
cause notice to be given in the same manner as required in 
other cases of attachment. The notice shall contain, in 
addition to that required in other cases of attachment, a 
notice to all persons to intervene for their interests on a day 
certain, or that said claim will be heard ex parte. [See “At- 
tachments,” etc., ch. 11, § 22. 


Ri. INTERVENING CREDITORS, ETC.] § 11. Any person 
having a lien upon or any interest in the water craft attached, 
may intervene to protect said interest, by filing a petition as 
hereinbefore provided, entitled an intervening petition; and 
any person interested may be made a defendant at the re- 
quest of himself, or any party to the suit, and may defend 
any petition by filing an answer as hereinafter provided, and 
giving security satisfactory to the court, to pay any costs 
arising from such defense; and upon the filing of any inter- 
vening petition, a summons, as hereinbefore provided, shall 
issue ; and if the same shall be returned not served, notice by 
publication may be given as aforesaid; and several inter- 
vening petitioners may be united with each other, or the 
original, in one notice. 
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22. Bond By INTERVENOR.] § 12. Any pcrson inter- 
vening to enforce any lien or claims adverse to the owners 
of the craft attached shall, at the time of filing his petition, 
file with the clerk a bond as in the case of the original 
attachment. 


23. WHEN INTERVENING PETITION MAY BE FILED— 
PROCEEDINGS.] § 13. Intervening petitions may be filed at 
any time before the vessel is bonded, as provided in section 
fifteen [15]: or, if the same is not so bonded, before order 
for distribution of the proceeds of the sale of the craft. And 
the same proceeding shall thereupon be had as in the case 
of claims filed before sale. 


14. LIENS NoT FILED TO CEASE.] § 14. All liens upon 
any water craft which shall not be filed hereunder before 
sale under decree or judgment, as hereinafter provided, shall 
cease. 


15. Bonpine vesser.] § 15. The owner, or his agent 
or attorney, or any other person interested- m such water 
craft, desiring the return of the property attached, having 
first given notice to the petitioner, his agent or attorney, of 
his intention to bond the same, may, at any time before 
judgment, file with the clerk of the court in which the suit 
is pending, a bond to the parties, having previously filed 
petitions against such craft, in a penalty at least double the 
aggregate of all sums alleged to be due the several petition- 
ers, with security to be approved by the clerk, conditioned 
that the obligors will pay all moneys adjudged to be due 
such claimants, with costs of suit. [R.S. 1845, p. 72, § 5; 
L. 1857, p, 105, § 5. 


16. APPRAISEMENT—RESTITUTION—SALE.] §16. Ifthe 
owner or his agent or attorney, or other party in interest, so 
elect, in place of bonding, as aforesaid, he may apply to the 
court or judge thereof upon like notice as aforesaid, for an 
order of appraisement of such water craft so seized, by three 
competent persons to be appointed by the court or judge 
thereof and named in the order, and upon such party de- 
positing with the clerk the amount of such appraisement in 
money, or executing or filing with him a bond for said 
amount, executed as provided in the preceding section, it 
shall be the duty of the clerk to issue an order of restitution, 
as provided in next section, and (*165 if the claimant of such 
water craft shall decline any such application, or neglect 
within twenty days to accept such appraisement and make 
the deposit, or give the bond as aforesaid, or the property 
seized shall be hable to decay, depreciation or injury from 
delay, the court, in its discretion, may order the same or part 
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thereof to be sold, and the proceeds thereof to be brought 
into court to abide the event of the suit. 


17. ORDER OF RESTITUTION, ETC.) § 17. Upon receiv- 
ing a bond or d it, as provided in either of the foregoing 
sections, it shall be the duty of the clerk to issue an order of 
restitution, directing the officer who attached the water craft 
to deliver the same to the person from whose possession the 
same was taken, and said water craft shall thenceforth be 
discharged from all the liens secured by bond or deposit, 
unless the court or judge thereof, upon motion, shall order 
the same again into custody on account of the insufficiency 
or insolvency of the surety. [R. 8S. 1845, p. 72, § 5. 


2S. ADDITIONAL sEcuRITY.] § 18. If any petitioner 
shall, at any time, become satisfied that his security is in- 
sufficient, or has become imperiled, he may, by motion 
founded upon affidavit filed, and upon notice served with 
' copy of such affidavit and motion, move the court to direct 
the giving of additional security, which motion shall be 
summarily heard and determined, and such order made 
therein as justice shall require; and the court shall have 
power to enforce all orders so made by attachment for con- 
tempt against persons, or writ against such water craft, or 
otherwise. 


19. ANSWER—AFFIDAVIT OF MERITS—DEFAULT.} § 19. 
Within three days after return day of such summons—if 
personally served, ten days before the first day of the term 
to which it is returnable, or if not personally served, then 
within the time prescribed in the published notice—the owner 
or any person interested adversely to the claims mentioned in 
the notice, unless, on cause shown, further time shall be al- 
lowed by the court, shall except, demur or file his answer 
upon oath or affirmation. The answer shall be full and 
distinct to each allegation of the petition, but such answer 
shall not have the effect of a sworn answer in chancery as 
evidence. At the time of filing an exception, demurrer or 
answer, an affidavit of the claimant, or his agent or attorney, 
shall be filed, stating that the claimant has a good defense 
upon the merits. And in case no such exception, demurrer or 
answer, — with such affidavit of merits be filed within 
the time above specified, the petitioner shall be entitled to a 


default, and the demand may be proved and judgment ren- 
dered as in other cases. [L. 1857, p. 105, § 6. 


20. AMENDMENTS—NEW PARTIES.] § 20. Amend- 
ments may be allowed as in other cases and upon like terms 
and conditions, and the court may take all proceedings and 
make all orders necessary to fully dispose of the rights of all 
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persons interested in the property attached, and for that pur- 
pose may add new parties whenever necessary, who may be 
summoned or notified as in case of original defendants. 


21. JUDGMENT WHEN VESSEL DISCHARGED.] § 21. If, 
upon the trial, nr, shall pass for the petitioner, and 
the water craft has been discharged from custody as herein 
provided, said judgment or decree shall be rendered against 
the principal and sureties in the bond: Provided, that in no 
case shall the judgment exceed the penalty of the bond, and 
the subsequent proceedings shall be the same as now pro- 
vided by law in personal actions in the courts of record in 
this state. If the release has been upon deposit, the judg- 
ment shall be paid out of said deposit. : 


22. JUDGMENT WHEN VESSEL IN cusTopy.}] § 22. In 
case the water craft has not been discharged from eustody, 
the judgment or decree shall be that the same, with the ap- 
purtenances, be sold at public vendue by the sheriff, after 
notice of the time and place of said sale, published as herein 
required in cases of seizure, at least ten days before such 
sale: Provided, that in case of petition filed prior to distribu- 
tion, the judgment shall be for payment out of the proceeds 
of sale, and in case of claims filed against *166] surplus pro- 
ceeds, the judgment, if in favor of the petitioner, shall, in 
substance, affirm the claim to be sustained, and direct pay- 
ment thereof from the surplus proceeds. [L. 1857, p. 105, § 6. 


23. ORDER OF SALE.] § 23. Theclerk shall thereupon 
issue an order of sale, commanding the sheriff to sell such 
water craft as directed in the judgment, and to return said 
writ within twenty-four hours after sale, with his doings in 
the premises, and with proof, by affidavit, of the requisite 
notice, with a copy of such notice. [R. 8. 1845, p. 71, § 1. 


24. PRoceEeDINGs ON sALE.] § 24. It shall be the 
duty of the sheriff, upon receiving the amount of the bid at 


any sale, either before or after judgment, from the purchaser, 


or in case the purchaser is petitioner or an intervenor, upon 
receiving so much of the bid as the court or judge thereof 
shall direct by special order, reference being had to the rela- 
tive amount of the buyer’s claim, to deliver such water craft 
and appurtenances to the purchaser, with a bill of sale 
thereof, and to return and to deliver to the clerk the amount 
by him received on such sale. 


25. BIvi oF SALE—EVIDENCE—EFFECT.] § 25. A copy 
of the last enrollment, if any, of such water craft, shall be 
recited in the bill of sale if such copy can be obtained, and 
a copy of the judgment, with the order of sale, or if such 
craft is sold pursuant to an order before judgment, a copy of 
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such order shall also be recited in such bill of sale, certified 
by the clerk, under the seal of the court; and such bill of 
sale shall be full and complete evidence of the regularity of 
the judgment or order and sale, in all courts and a and 
shall supercede the necessity of any other proof thereof to 
validate said bill of sale; and all bills of sale containing 
such recital, and supported by such proof, shall be effectual 
to pass the title of such water craft. 


Before justices of the peace. 

26. Jistripution.] § 26. Thesum delivered by the 
sheriff to the clerk as aforesaid, shall be distributed by the 
court upon motion of any party in interest of record, and 
due notice to the other parties, and after the following 
manner: 

First—The costs accruing upon all complaints filed be- 
fore distribution, and on which judgment or decree is or may 
be thereafter rendered in favor of complainant. 

Second—Seamen’s (which term shall include the master) 
wages due upon the last two voyages, or if shipped by the 
month the last two months. 

T hird—All other claims filed prior to order of distribu- 
tion on which decree or judgment may be rendered in favor 
of complainant, together with whatever balance may be due 
seamen. 


27. Remnants.] § 27. Any portion of the sum so 
paid by the sheriff to the clerk, or of a deposit remaining 
after such distribution as aforesaid, shall be denominated 
remnants and surplus proceeds, and where any claim or 
complaint shall be filed against the same as provided in this 
act, distribution shall be directed by the court after decree 
or judgment upon motion and notice, as provided in the last 
section, and after the following order : 

First—All costs upon claims passing into decree which 
were filed after distribution. 

Second—aAll other liens enforceable under this act against 
the water craft prior to distribution. 

Third—All claims upon mortgages of such water craft or 
other incumbrances by the owner, in proportion to the inter- 
est they cover and priority... | 

Fourth—Upon petition of the creditor, all judgments at 
law, or decrees in chancery against the owner, and which 
ought equitably to be paid out of the proceeds in preference 
to the owner. 

Fifth—The owner. 


2S. PoweR OF COURT IN DISTRIBUTION.] § 28. In 
case the sum for which the water craft is sold is sufficient to 
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pay all the claims filed before distribution, with costs there- 
on, and an appeal is taken as hereinafter provided, the court 
may order distribution of such portion of the sum brought 
on sale upon judgments unappealed from as may seem just 
and proper. : 

29. APPEAL—ERROR.] § 29. Any party complainin 
or defending, who may think himself anes by the final 
judgment of the court, may appeal therefrom to the [*167 
supreme court, or may prosecute a writ of error in the same 
manner as appeals or writs of error are taken or prosecuted 
in other cases. [L. 1857, p. 106, § 9; L. 1865, p. 104, § 1. 


BEFORE JUSTICES OF THE PEACE. 


SECTION SECTION 
30. Proceedings before a 38. Execution. -° 
Justice. 39. Sale. 
31. Complaint. 40. Saving. 
32. Bond. 41. Contract with boat. 
33. Form of writ. 42. Rafts. 
34, Sunday. 43. Appearance. 
35. Service of writ of attach- 44. Amendments. 
ment. 45. Justice’s jurisdiction. 
36. Appearance tinuance. 46. Lien before justices— 
37. Bonding vessel. practice. 


30. PRoceeDINGS BEFORE JUSTICE.) § 30. In an action 
brought before a justice of the peace against the owner of 
any boat to recover any debt contracted by such owner, or 
by the master, agent, clerk or consignee thereof, for supplies 
furnished or for labor done in, about or on such boat, or for 
materials furnished in building, repairing, fitting out, furnish- 
ing or equipping the same, or to recover for the non-per- 
formance of any contract relative to the transportation of 
persons or property thereon, made by any persons aforesaid, 
or to recover injuries to persons or property by such boat, or 
the officers or the crew thereof, done in connection with the 
business of such boat, an attachment may issue against such 
boat as hereinafter provided. 

34. Compriaint.] § 31. Before the commencement 
of the action, the plaintiff, his agent or attorney, shall file 
with the justice an affidavit, which may be substantially in 
the following form : 

STATE OF ILLINOIS, an 
saeueee County. sf 


A B, (or C D, his agent or attorney,) being duly sworn, says: That 
A B, the plaintiff, has a just demand against E F, the defendant, (if 
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known; if not known, against the boat, naming it,) on account of (here 
make a short statement of the nature of the demand, giving the 
amount due, ) and the plaintiff prays an attachment therefor. 


32. Bonp.] § 32. The plaintiff, his agent, or attor- 
ney, shall file with the affidavit a bond, as provided by sec- 
tion five of this act, as near as may be, and suits may be 
brought on the bond and proceedings had thereon, as said 
section five provides. 

33. Form or Writ.) § 33. Upon the filing of such 
affidavit and bond, the justice shall issue a writ of attach- 
ment, substantially in the following form : 


Before justices of the peace. 
STATE OF ILLINOIS, / .. 
..++-- County. \ ° 
The People of the State of Illinois, to any Sheriff, Coroner, or Constable 
of said County—GREETING: 


Whereas .... ... (name of plaintiff, agent or attorney) hath com- 
plained that owner of the ... ... (name of boat) is justly indebted to 
plaintiff inthesum of .. .. dollars (amount due,) and has given bond 
and security as provided by law: We therefore command you that you 
attach said ... . ....(mame of boat.) her tackle, apparel and furni- 
ture, to satisfy such demand and costs, and having attached the same 
you summon... ... (here insert the name of the owner of the boat, if 
known, ) to be and appear before me at my office in......in said...... 
county and state on the.... day of....... .18.., at .. o’clock.... 
M., then and there to answer what may be objected against him and 
the said.... ... (name of boat). And have you then and there this 
writ, with a return thereon in what manner you have executed the 
same. 

Given under my hand, this ....... 


B84. Sunpay.] § 34. The attachment may be issued 
on Sunday, if the plaintiff, his agent or attorney, shall state 
in the affidavit that it would be unsafe to delay proceedings 
until Monday. 


30d. SERVICE OF ATTACHMENT.] § 35. It shall be 
sufficient to serve the attachment on the defendant, or 
master, agent, clerk or consignee of the boat; and if none of 
them can be found in the county, it shall be sufficient to 
serve the writ by posting a copy thereof on the boat. 


36. APPEARANCE—CONTINUANCE.] § 36. Any person 
interested in the boat may appear by himself, agent or attor- 
ney, and defend, and no continuance shall be granted to the 
plaintiff while the boat is held in custody. 


37. Bonpinc vesseu.] § 37. The property attached 
may be released at any time before final judgment by giving 
bonds with sureties, to be approved by the officer serving 
the writ, in a penalty double the plaintiff's demand, con- 
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ditioned that the obligors therein will pay the amount found 
due to the plaintiff, together with costs, or return the prop- 
erty attached on execution. 


38. Execution.) § 38. If judgment be rendered 
for the plaintiff before the property attached is released, 
a special execution shall be issued against it. If the 
property *168] has been released, the execution shall issue 
against the obligors in the bond without further proceeding. 
If the property be returned, it shall be first sold on the 
execution. 

39. Sare.} § 39. The officer may sell any of the 
furniture, tackle or appendages of the boat, if by so doing he 
can satisfy the demand and costs. If he sell the boat he 
must sell it to the bidder who will advance the amount re- 
quired to satisfy the execution for the lowest fractional share 
of the boat. Ifa fractional share of the boat be thus sold, 
the purchaser shall hold such share jointly with the other 
owner. <a 


40. Savine.] § 40. Nothing herein contained shall 
affect the right of the plaintiff to sue in the same manner as 
though the provisions of this act had not been enacted. 


48. Conrract with Boat.) § 41. In action before a 
justice of the peace, it shall be sufficient to allege the con- 
tract to have been made with the boat. 


423. Rarrs.] § 42. Any raft found in the waters of 
this state shall be Hable to attachment for all debts con- 
tracted by, the owner, agent, clerk or pilot thereof, on account 
of work done, services rendered, or supplies furnished for 
such raft; and the action may be brought directly against 
the raft, and the same rules shall govern, and the same pro- 
cess shall be had in such action as are in this act preseribed 
for actions against boats before justices of the peace. 

43. APpreEARANcE.] § 43. The execution by or for 
the owner of such boat or raft, of a bond whereby the same 
is released to him, shall be an appearance of such owner as 
a defendant to the action. 


44. AmenpMeEnts.] § 44. Affidavits, bonds and writs, 
in cases before justices of the peace in this act mentioned, 
may be amended, as provided in cases of original attach- 
ment, and appeals allowed to a court of record, as in other 
civil actions before justices of the peace. 

45. Jvstice’s surwpiction.] § 45. In all cases of 
attachment before a justice of the peace under this act, the ° 
justice shall have jurisdiction in any sum not exceeding $200. 
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46. LIEN BEFORE JUSTICES—PRACTICE.] § 46. No lien 
shall be allowed under this act in proceedings before justices 
until the levy of the writ of attachment, and then only as 
against owners, subsequent purchasers and creditors; and, 
except as herein provided, the practice and the proceedings 
shall be the same as in other civil actions in justices’ courts. 


ARGUMENT. 


In the maze of discussion which has been indulged be- 
fore, and by this Court, upon the extent of the constitutional 
grant of judicial power involved in the phrase, “To all cases 
of Admiralty and maritime jurisdiction,” one may well hesi- 
tate to take a step. 


In fact, it would seem sufficient to state our propositions 
and submit them to the Court. 


One thing is noticeable, viz., that each succeeding ex- 
amination by this Court seems to have resulted in restoring 
that jurisdiction to meet the necessities of commerce, the 
growth of a new country, and has aided in building into 
symmetry and strength a valuable part of the National 
jurisprudence. 


Objections to the jurisdiction of the Admiralty Courts, 
because the waters floating the ship failed to answer the 
beckonings of the moon, or taste of the salt sea, or ran be- 
tween banks, or were inland waters, or that her contracts 
were signed in warehouses instead of cabins, sealed or un- 
sealed, all have slowly but steadily yielded to the needs of 
the new Nation of the earth, whose Courts have hesitated not 
to take its Admiralty law from the best known authoritics, 
ancient or modern. | 


Without present discussion, whether or not either the ves- 
sel or the tug would in Admiralty, without regard to the State 
law, be subject to be libelled for the alleged trespass in 
running into an elevator built over the water, so as to inter- 
fere with the bowsprit of the vessel while sailing navigable 
waters, we submit that the Attachment Act in question, hav- 
ing created a lien upon a vessel,exclusive jurisdiction to enforce 
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it by a proceeding in rem was in the District Courts. That the 
cause is not determined by the question whether or not 
the trespass complained of would, in Admiralty, have been a 
maritime lien, but by the question whether or not it is a pro- 
ceeding in rem against a vessel by name, according to Admiralty 
forms—a usurping of Admiralty jurisdiction and procedure. 
This tresvass, being made a lien upon a vessel by a State law, 
that claim should be joined in the same list with other State- 
made maritime liens, and its enforcement must be relegated 
to the District Courts. eee 


Supplies furnished in a home port were not maritime 
liens. This same chapter 12 makes them liens by State law. 


Services of a master were not a maritime lien. The 
State law made them. a lien and the United States Courts | 


enforce them. 


“The State law having given the right, the District | 
“ Court, as a Court of Admiralty, has jurisdiction of a suit to | 
“ enforce such right.” 
Holmes. ve. O. & C. Railway Company. 
+ Federal Rep., 80. 


“Damages given by a State Statute for a marine tort 
“‘may be recovered in the proper District. Court in Admiralty.” 
The Clatsop Chief, 13 Legal News, 407. 


“Udonyr 1 


THE Act IN QUESTION ADoPpTs ADMIRALTY PRACTICE AND 
PROCEDURE, AND IS A PROCEEDING in rem AGAINST A VEs- 


SEL BEYOND THE POWER OF A STATE LEGISLATURE TO 
BNACT. 


The “ Petition ” to be made under‘sec. 4 is a libel. 


The Bond under sec. 5 is the Admiralty stipulation for 
costs. 
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The Writ, secs. 6 and 7, is a warrant of arrest in so many 
words, commanding the arrest of the vessel. 


The Notice, sec. 10, by publication, “To all persons to 
“intervene for their interest,” is the Admiralty monition. 


The judgment, sec, 22, is that the vessel and appurte- 
nances be sold—the WHOLE VESSEL is sold, not the interest of 
any defendant named. 


The Bill of Sale, sec. 25, is required to contain a “ copy of 
“ the enrollment,” and such bills of sale “shall be effectual to 
pass THE TITLE of such water craft.” 


The Distribution, sec. 26, is like Admiralty: Ist, costs ; 
2d, “Seaman’s wages the last two voyages, or last two months.” 
This is unique, and a new method of the recognition of the 
prior lien of sailor’s wages—with a limitation. 


It would have been a simpler chapter to have enacted 
what acts or omissions should be liens on water craft, and 
then enacted: “The practice and procedure of the Admi- 
“ralty Courts of the United States shall be adopted by the 
‘Circuit Courts of Illinois in enforcing the liens hereby 
“created.” 


Is the inter-State and foreign commerce of the Lakes to 
be hampered by such a petty Admiralty branch in Illinois ? 
Shall that preference be given to her ports over others of tie 
Union? May Illinois burden commerce with an action in 
rem for alleged damages by and supplies to a vessel, and pass 
title thereto? It will be attempted to be shown that this pro- 
cedure is only an attachment suit against Johnson. 


Counsel for the petitioner claim that this is an action 
against Johnson, and not against the tug “Parker.” Can 
petitioner make it a personal action only, by naming a de- 
fendant, and he but a part owner, which they need not have 


10 


done. The act provides for the enforcing of the en against the 
craft, whether owners were ever found or not. The act creates 
the lien in rem and the method of enforcing it. 


The petition prayed for a decree subjecting the tug to a 
lien. 


The bond recites: ‘‘ Whereas, they have prayed an at- 
tachment against the tug-boat ‘Parker.’” Transcript, page 5. 


The attachment writ recites: Whereas, etc., they claim a 
lien for at least $393.68 upon said vessel, etc. ‘“ We therefore 
“command that you attach the said tug-boat Parker, her 
“tackle, apparel and furniture, to satisfy such demand, and 
“all such demands as shall be exhibited against such vessel.” 
Page 5, transcript. 


The bond for release recites that: “ Whereas, the Com- 
“pany have filed a petition against the tug ‘ Parker,’ her 
“tackel, apparel and furniture.” Page 6, transcript. 


The writ of restitution reads: ‘“ Whereas, you were lately 
‘commanded by our Circuit Court of Cook County to attach 
“the tug-boat Parker, her tackle, apparel and furniture.” 


The counsel did name a defendant, in the hope of avoid- 
ing the late decisions in regard to State liens on craft engaged 
in domestic commerce, but the act required only the name of 
the water craft, and the names and residences of the owners, 
if known. It ig not an essential requisite of the act, that a 
defendant be named, other than as an unknown owner. 


The act purports to be able to pass the title to the vessel 
through a sheriff’s deed, by simply proceeding in rem. The 
whole tenor, drift and intention of the act was to create and 
enforce a lien in rem on the craft by its name, irrespective of 
its ownership, and by admiralty forms of procedure. 


__ - 
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This is the construction which the Supreme Court of 
I}linois places on these acts: 


“ With variation in detail, the object of the statutes of 
“all the States is identical, and that is to give a summary 
‘“‘remedy against boats and water craft employed upon such 
“waters, the owners of which are not generally known, or 


“within the reach of personal service of process.” 
Williamson vs. Hogan, 46 IIl., 511. 


“The object of the statutes being to give a summary rem- 
“edy against vessels employed in domestic navigation on the 
“navigable waters of the State.” 

Schooner Norway vs. Jensen, 52 IIl., 381. 


oo © 


Of a similar law this Court said : 


“The action against the steamer by name, authorized by 
“the statute of California, is a proceeding in the nature and 
“with the incidents of a suit in Admiralty. * * * It is 
“this dominion of the suit in Admiralty over the vessel; a 
“thing itself which gives to the title made under its process 
“ validity against all the world. * * * It is nota remedy in 
“the common law Courts which is secured, it is a ‘common 
“law remedy;’ a procedure in rem as used in the Admiralty 
“Court is not a remedy afforded by the common law. It is 
“a ‘proceeding under the civil law;’ where used in the com- 
“mon law Courts it is given by statute.” 

The Moses Taylor, 4 Wall., 411. 


How completely it applies to every vessel, foreign or 
otherwise, as construed by the Courts of Illinois, may be 
seen in City of Chicago vs. Schooner Queen City, where the Court 
says: 


“The language of these several Acts is broad and com- 
“nrehensive, embracing every and all vessels actually used 
“in navigating the waters or canals of the State, and indi- 
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“cate clearly the intention of the Legislature to furnish a 
“convenient remedy for violations of the statute in the State 


“ Courts.” 
City of Chicago vs. Schooner Queen City, 


17 Brad. Ap. Ct. Rep., 205, 1886. 


This act is strictly an admiralty proceeding, and differs 
largely from the act existing before the revision of 1874, 
under which former act the Supreme Court of Illinois 
had rendered the decisions which counsel for petitioner will 
quote. Since the adoption of the present act a decision of 
the Supreme Court of the United States has been given, 
which, it is generally conceded, settles the question of en- 
forcing in State Courts, State liens and actions in rem against 
water craft, whether defendants are named or not: 


‘State laws cannot alter the limits of admiralty jurisdic- 
“tion, nor can they confer it upon the State Courts, so as to 
“enable them to proceed in rem for the enforcement of liens 
“created by such State laws, for it is exclusively conferred 
“upon the District Courts of the United States. * * * 
‘*The practice may be somewhat anomalous, but it has ex- 
“ isted from the beginning of the Government, and perhaps 
“was originally superinduced by the fact that prior to the 
“adoption of the Constitution, liens of this sort created by 
“the State law had been enforced by the State Courts of 


‘“ Admiralty.” 
The Lottawana, 21 Wal., 558. 


Of the attempt to call this character of action a common 
law action, in reference to the Iowa Statute, which was simi- 
lar, the Court in Hine vs. Trevor, 4 Wall., 511, says: “It is a 
“remedy, partaking of the essential features of an admiralty 
“ proceeding wr rem. The statutes provide that the vessel 
“may be sued and made the defendant without mentioning 
“theirnames. Thata writ may be issued and the vessel seized, 
“on filing a petition similar in substance to a libel, that the 


a- 
“any 
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“‘ vessel may be condemned and ordered sold. * * * Such 
“is the general character of the steamboat laws of the West- 
“ern States. And it also differs from an attachment. There 
“the suit is against the defendant by name, and because of 
“inability to serve process on him by reason of non-residence, 
“or other reason mentioned in the statute. The suit is com- 
““menced, directing the officer to attach sufficient property 
“of the defendant to answer any judgment which may be 
“entered against him. This proceeding may be had against an 
“owner or part owner, and his interest in the vessel subjected 
“to sale in a Common Law Court of the State.” 


“It could not have been the intention of Congress, by 
“the exception in that section, to give the suitor aJl such 
“remedies as might be enacted by State Statutes, for this 
‘would have enabled the States to make the jurisdiction of 
“their Courts concurrent in all cases, by providing a remedy 
“for all cases. Thus the jurisdiction of the Federal Courts 
“would be defeated.” 


Hine vs. Trevor, 4 Wall., ied 


Is this not true of the statute in question? The whole 
vessel is seized, the whole vessel is sold, and it makes no 
difference who the owners are, or whether they were guilty 
in any way of contributing to the marine tort, further than 
that they owned the offending craft. 


“State Statutes which attempt to confer upon State 


- “(Courts a remedy for marine torts and marine contracts by 


proceedings strictly in rem, are void.” 


“In all cases where a maritime lien arises, the original 
“jurisdiction to enforce the same by a proceeding in rem, is 
“exclusive in the District Courts of the United States, as 
“ provided by the 9th section of the Judiciary Act of 1789.” 


The Belfast, 7 Wallace, 624. 
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“Ships or vessels of the United States are the creation of 
“the legislation of Congress. Must be owned by citizens of 
“the United States, and registered and enrolled, to be enti- 
“tled to protection or benefit. Their substantial, if not 
“entire value, consists in their right to the character of Na- 
“tional vessels, and to have the protection of the National 
“flag floating at their mast head. 


“Congress having created this species of property as it 
“were, may secure and protect the rights and tiles of all per- 
“sons dealing therein.” 


White’s Bank vs. Smith, 7 Wallace, 656. 


“That a proceeding in rem as used in the Admiralty 
‘Courts is not a common law remedy. There can be no 
“donbt that all State legislation providing for the enforcement 
“of a maritime claim or contract in any other manner than 
“by a common law remedy, infringes on the exclusive juris- 
“ diction of the Federal Courts, and violates the Constitution 
“of the United States.” 


The Surplus and Remnants of the ship Edith, 
d Benedict, 439. 


“Tf a State shall institute a proceeding in rem unknown 
“to the common law, it would be a violation of the Consti- 
“tution and laws of the Union.” 


The N. W. Thomas, 1 Biss., 219. 


A clear decision on this vexed question is that ren- 
dered in 1876 by Chief Justice Ryan, and from the 
logic of which there seems to us to be no escape, and to ap- 
ply directly to the statute in question: 


“Tt is too late, while the Supreme Court of the United 
“States abides by its present rule of decision, to question the 
“authority of the State law to give certain maritime liens on 
** domestic ships in home ports. 
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“Tt is also too late to doubt the exclusive jurisdiction of 
“‘ Federal Courts to enforce such liens in rem. 


“The statute applies to liabilities incurred by the master, 
“owner or agent or consignee of a vessel, and authorizes an 
“attachment against the person incurring the liability, and 
‘vessel by name, whether the defendant be master, owner, 
“agent or assignee—appears to be a mixed proceeding in per- 
“ sonam against the master, owner or agent and in rem against 
“the vessel. The liability of the vessel is determined against 
“itself, whatever may be the personal relation of the de- 
“ fendant. 


“So far as it relates to the vessel, we take this to be 
“strictly a proceeding in rem, none the less so because it is joined 
“with a proceeding in perazonam against the person. 


“This appears to be the whole object and scope of the 
“Statute, which is to create and enforce maritime liens on 
“vessels for debts due upon maritime contracts. Such a 
“ proceeding must necessarily be in rem, aud the jurisdiction 
“to entertain it is essentially a jurisdiction in admiralty. 


“The proceeding authorized by the Statute appears to 
“us to be very plainly within the rule of the Supreme Court 
“ of the United States in The Moses Taylor and Hine vs. Trevor, 
“4 Wall., 555. 


“And in submission to the decisions of the Supreme Court 
“of the United States, and, following Campbell vs. Sherman in 
“this Court, we feel compelled to hold that the Statute in 
“question can confer no jurisdiction on the Courts of this 
“State, to entertain the proceeding which it authorizes.” 


Weston vs. Morse, 40 Wis., 459. 


The above decision disposed of Chapter 144, Rev. Stat- 
utes of Wisconsin, “ Liens against Ships, Boats and Vessels,” 
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an Act much stronger as an Attachment Act in personam 
than the present laws of the State of Illinois. 


These decisions are in accord with the line of decisions 
of the United States Courts, and afford the only proper 
method of disposing of the vexed question of Liens on ves- 
sels, which may be created by one craft in the various ports 
of the different States, where she may commit maritime torts 
or create maritime contracts, by relegating to the United 
States Courts the sole power to enforce all liens on water craft 
engaged in domestic commerce by proceedings in rem. 


The assertion of counsel that it is not an action in rem 
will not change it, as the Court said under a similar law in 
New York State: 


“The characteristic proceedings under this Statute is, 
“that the vessel is seized and impleaded as defendant, and is 
‘adjudged and sentenced accordingly ; which is just the pro- 
“ ceeding in a Court of Admiralty in proceeding in rem. It 
“is in the nature of and has all the incidents of a suit in 
“Admiralty, and exclusive jurisdiction has been conferred 
“on the District Courts of the United States. As it excludes 
“all jurisdiction from State Courts, it follows that these pro- 
“ceedings in rem, under the Statutes of the State, cannot be 
“ sustained.” ! 

In re Steamboat Josephine, 39 N. Y., 27. 


The Supreme Court of Illinois admit it trenches close to 
the border of interference, but hesitatingly, for the first time 
in thirty years, and say: 


“The proceedings under the ‘ Water Craft Act,’ however, 
“is essentially, in many of its features, like a proceeding in rem 
“in Admiralty, though differing from the latter sufficiently, 
“it is believed, to avoid any conflict with the Constitution of 


~ 
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“the United States, which gives to the Federal Courts ex- 


“clusive jurisdiction in Admiralty.” 
Langdon vs. Wilcox, 107 Tll., 612. 


That the proceeding against the ship itself was always 
recognized as belonging to the jurisdiction of Admiralty, is 
shown by the agreement at Whitehall in 1632 between the 
King and all the lords of his council, when the “ pro- 
“hibition ” battle was being settled between “ His Majesty's 
“Court of Westminister” and ‘“ His Court of Admiralty.” 
Section 3 of the Agreement provided : 


“Tf suit shall be in the Court of Admiralty for building, 
“amending, saving, or necessary victualing of a ship, against 
“the ship itself, and not against any party by name, but such 
“as for his interest makes himself a party, no prohibition is 
“to be granted, though this be done within the realm.” 


Benedict’s Adm., sec. 9-7 a 


The most of the States on the Great Lakes, through their 
judiciary, have conceded to the Districts Courts exclusive juris- 
diction to ENFORCE liens in rem against vessels floating the 
Flag, and subject to the rules and regulations prescribed by 
the Government over commerce thereon, and I]linois ought 


- to be in the line. 


The only obstacles to a uniform law are the few remain- 
ing almost obsolete State “ Attachment of Water Craft” and 
“Liens on Vessels and Boats” Acts, which, in attempting to 
enforce liens in rem on vessels, embarass owners, raise con- 
flicts in Courts with that great body of the law known as the 
Admiralty law, render uncertain the titles to vessels, and 
discourage that commerce on the lakes and high seas which 
has been the pride of the Government to encourage and 


control. 


We respectfully submit the Court below ought have dis- 
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missed the petition for want of jurisdiction, upon the motion 
made. 


THE CREATION OF A NEw MARITIME LIEN AND LAW FOR ITS 
ENFORCEMENT in rem, IS A REGULATION OF COMMERCE 


GIVING PREFERENCE TO THE PorTs OF ILLINOIS, AND AN 
ASSUMPTION OF ADMIRALTY JURISDICTION, IN VIOLATION 
OF THE CONSTITUTION. 


We have already urged that the proceeding in rem alone 
was a violation of the exclusive jurisdiction of the United 
States Courts. To this it will be replied that Admiralty had 
no jurisdiction—it was not a maritime tort. 


It will be urged that the damage was.on the land and no 
maritime lien existed, and The Plymouth case, 3 Wall., 20, 
will be cited. That case belongs to the old series of narrow 
construction. The locality where made, formerly determined 
in some courts, in marine contracts (the jurisdiction); but a 
wider view of its jurisdiction soon eliminated that limitation, 
and the “subject matter” settled whether or not it was a marine 
contract. That a vessel should be held liable in an Admi- 
raltv Court for every injury, the result of careless seamanship, 
would seem reasonable, and more in accord with its general 
jurisdiction ; That the subject matter of the alleged tort should 
govern, and not its locality ; That if the controversy related 
to ships and shipping, masters and mariners, then Admiralty 
would have cognizance. The justice and propriety of this 
view is illustrated in the fact that in England the laws are 
extending, or rather restoring the jurisdiction of Admi- 
ralty by the imperial statutes passed in the years 1840 and 
18€1, 3 and 4 Vict. C. 65, and 24 and 25 Vict. C. 10. The 7th 
section enacts that the Court “shall have jurisdiction over 
“any claims for damage done by any ship,” and in regard to 
which Dr. Lushington said: “I take it to mean any case of 
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“‘damage done by a ship. There is no limitation—no re- 
“striction expressed.” 


The only questions hould be, whether the transaction 
relates to ships and vessels, masters and mariners, as agents 
of commerce on navigable waters. The jurisdiction can de- 
pend upon nothing but the subject matter and the character 
of the controversy. 


Had the vessel suffered injury from the elevator, being 
built in navigable waters, under the Atlee Packet cases, 21 
Wall., 389, her owners might maintain an action in personam 
in Admiralty against the owners of the elevator. Why not 
the owners of the elevator have redress in the same Court 
for an unlawful collision by a ship with their property, if law- 
fully located? No good reason can be shown why, as a col- 
lision by a ship, it should not be the subject of Admiralty 
jurisdiction, since the saline—the tidal—the sealed—the 
locality—rules on marine contracts, which once influenced 
the Court, no longer govern. 


The laws of Oleron, as classified by Zouch, gave Admi- 
ralty jurisdiction “touching damages done by or betwixt 
** ships.” 

Benedicts Adm., sec. 52. 


The extent of the early colonial jurisdiction is shown bv 
the commissions of the Judges. The commission, dated Oct. 
15, 1762, to Richard Morris, as Vice-Admiralty Judge, reads: 


“George the Third, by the Graee of God, of Great 
“ Britain, France and Ireland, King, Defender of the Faith, 
“To our beloved Richard Morris, Esquire, Greeting: We do 
“by these presents make, ordain, nominate and appoint you, 
“the said Richard Morris, to be our commissary in our prov- 
“inces and colonies of New York, Connecticut and East and 
“West Jerseys, in America, and territories thereto belonging, 
“in the room of the former Judge, deceased ; hereby grant- 
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“ing unto you full powers to take cognizance of and pro- 


“ceed in all causes civil and maritime, and in complaints * * 
“and all matters which do any way concern suits, trespasses, 
“injuries, extortions, demands and affairs civil and maritime 
“whatsoever, between owners of ships and merchants, or 
“ other persons whomsoever had made, began or contracted 
“for “ * * any matter, cause or thing, business, or injury 
“whatsoever done, or to be done, as well, in, upon, or by the 
“sea, or public streams, or fresh waters, ports, rivers, creeks 
“and places overflowed whatsoever within the ebbing and 
“ flowing of the sea, or high water mark, as upon any of the 
“ shores or bangs adjoining to them, or either of them, together 
“with all and singular their incidents, emergencies, depend- 
“encies, annexed and connexed causes whatsoever.” * * 


Benedict’s Adm., 3ec. 151. 


The commission of the Admiral of England by the 
ancient and later patents, granted jurisdiction “and also 
“of any cause, business, or injury whatsoever, had or done, or 
“upon, or through, the seas or public rivers, fresh waters, 
“streams and havens and places subject to overflowing 
“‘ whatsoever, within the ebbing and flowing of the sea, upon 
“the shores or banks whatsoever adjoining to them or either of 
“them, from any of the said first bridges toward the sea.” 


Zouch, Ass. 2. 


It is believed that an examination of the earlier cases 
will determine that Admirality did exercise jurisdiction over 
all damages by ships, even on shore. 

In the case of The Uhla, where a breakwater was 
damaged by a ship, it was held that Admiralty had jurisdic- 
tion, and a libel would lie against the ship. 


The Uhla, vol. XIX, Law Times Rep., 
N.S. 90.. 


The Beta, XX L. T. Rep., N. S., 988. 
The Chase, 2 Stuart Vice Adm. Rep., 361. 
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$s 
The case of The M. Moxam, 34 L. T. Rep., N. S., 469, 1 
Prob., Div. 43, was a cause of damage instituted against a 
steamship and her freight for £2,500, for collision with a 
pier of the plaintiffs, in Spain. The owners of the ship 
alleged that the pier formed part of the land of Spain, and 
that by the laws of the place the ship was not liable. The 
Court, however, sustained its jurisdiction, saying: 


“The damage of which complaint is made, must be 
“be taken to have been inflicted by a British merchant ship, 
“while in water, is subject to the Admiralty jurisdiction 
“qwithin the ebb and flow of the tide upon a pier within the 
“territory of Spain. The act of injury was done from the 
“merchant vessel at sea, though the object injured was situ- 
“ated on the land.” 


In a case tried in 1881 in the Vice Admiralty Court of 
New Brunswick, where the hawser of a vessel by which she 
was attached to the wharf overturned a passenger car stand- 
ing upon a wharf, and a libel was filed, and it was objected 
that the injury was on land, the Court overruled the objec- 
tion and entertained jurisdiction of the cause. 


The Teddington, 14 Legal News, 140. 


Suppose the damage had been mutual, is it possible that 
the vessel could have brought suit in Admiralty, and the 
owners of the elevator could not? Are not the rights to the 
benefits and advantages of that Court mutual. 


That there are but few cases of collision on land in the 
booksis due to the fact that in but few harbors could vessels do 
any damage on land. They were anchored in deep waters, 
and, ex-necessitate, few occurrences of that character would 
naturally occur ‘beneath the first bridges.” Elevators did 
not line rivers—sea walls were not attacked by the prows of 
vessels in olden time. 
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All the acts of the Chas. W. Parker were on the waters; 
she did nothing on land; in fact, the lien of the law only 
applied to the G. C. Trumpf, and not the Chas. W. Parker. 
Sub. 5 of sec. 1 of the Act gave the lien “ For all damages 
“arising from injuries to property by such water craft.” The 
G. C. Trumpf did the damage, and by the letter of the law 
was alone subject to the lien. Statutes in derogation of the 
common law are to be strictly construed. 


We submit that it was a maritime collision, done by a 


vessel on the water, by the fault of a sailor at the wheel, upon 
an elevator in the Lake service, while both were employed in 
the marine business, and ought to be a subject of maritime 
jurisdiction under Admiralty rule XV, “In all suits for 
damage by collision.” 


The State Courts treat it as a maritime lien by creating 
a proceeding in rem against it, and the language of the Court 
in the Rock Island Bridge case, 6 Wall., 213, show they exist 
together: 


“The only object of a proceeding in rem is to make this 
“right in the thing when it exists available to carry it into 
“effect. It subserves no other purpose. The lien and the 
“ proceeding in rem are correlative; when one exists the 
“other can be taken, and not otherwise,” and quoting the 
Privy Council, “ Whilst it must be admitted that when such 
“lien exists a proceeding in rem may be had, it will be found 
“to be equally true that in all cases when a proceeding in 
‘‘rem is the proper course, then a maritime lien exists which 
“gives a privileged claim upon the thing to be carried into 
“effect by legal process.” 


Rock Island Bridge, 6 Wall., 213. 


“It is clear that if it is a proceeding in rem, then it is to 
“be at least treated as a maritime lien, and its enforcement 
“must be confided to the United States District Courts as 
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“being a part of the Admiralty jurisdiction of the Court, viz., 
“enforcing liens in rem against vessels. 
Leon vs. Galceran, 11 Wall., 185. 


“When the State appropriates the remedy in rem, it 
“comes within direct conflict with the 2d section, 8th article 
“of the Constitution of the United States. The State cannot 
‘divest a lien existing in Admiralty. 

The John Richards, 1 Newberry, 73. ' 
Ashbrook vs. the Golden Gate, Newb., 297. 


That this proposition, announced in Hine vs. Trevor, the 
Moses Taylor, and others, is adhered to, is shown in the case 
of the Edith, where the Court sav: 


“Tt matters not that the statutory provisions for ENFORCING 
“the lien have been adjudged invalid, because beyond the power of 
“the State Legislature ; if they are invalid it may be doubted 
“whether all the provisions purporting to give a lien are not 
“also invalid, because inseparable from the means of enforcing 
“it, but without deciding that, we may remark,” etc. 


The Edith, 94 U. S., 523. 


_ The Court touched the kev note of the trouble when it 
said it was doubtful if the law giving the lien was valid when 
it could not be enforced in rem in the State Court. Such a 
lien, which it is claimed Admiralty could not enforce upon a 
ship, certainly ought not to be permitted to a State to create. 


Chief Justice Ryan, of Wisconsin, saw the same trouble, 


when he says: 


“How the exclusive jurisdiction of the Federal Courts 
“to administer is reconcilable with the authority of State 
“law to create maritime liens, is a question which State 
“Courts have no concern, and which seems to trouble the 
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“ Federal Courts not a little. It is enough for us that their 
“jurisdiction over the subject is exclusive.” 


Weston vs. Morse, 40 Wis., 460. 


It would be interesting to know by what authority Illi- 
nois can legislate that, if a foreign vessel (and it is to be re- 
membered that the Illinois Courts holds the law applies to 
all vessels) enters the port of Chicago and strikes a wharf, 
warehouse, pier, or bridge, that by that act a lien enforceable 
in rem against her, without regard to ownership, has arisen, 
and she may be sold, other maritime liens cut off, and her 
title passed as against the world. Is it true of the ports of 
Michigan, Ohio and New York? Do like privileges to prop- 
erty owners govern in the ports of Detroit, Cleveland and 
Buffalo? It would seem to amount to a regulation of com- 
merce inhibited by the Constitution. 


The attempt to create a new maritime lien, and under it 
to seize and sell vessels which are unfortunate enough to 
commit an injury in the State ports, and thereby cut off all 
other established maritime liens, save “sailor’s wages two 
months old,” amounts to a regulation of commerce and an 
usurpation of Admiralty jurisdiction. The result would be 
as described by Judge Wells: 


“Each Justice of the Peace having jurisdiction, we 
“should then have in these United States thirty-one thousand 
“Courts of Admiralty and maritime jurisdiction, to say noth- 
“of the Courts of Record. These Courts, proceeding against 


“and seizing and selling vessels of foreign nations and those 


“of sister States, each State having a different system—the 
“effect of this must be to embroil the United States with 
“foreign nations, and the several States with each other, and 
“to produce retaliatory laws, proceedings, and endless con- 
“ flict, uncertainty and mischief. 


“Tf I am right in the views above expressed, there can 
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‘be no concurrent jurisdiction in rem in Admiralty cases be- 
“tween the United States Courts and the Courts of the Uni- 


“ted States.” 
Ashbrook vs. the Golden Gate, 1 Newberry 


Ad. Rep., 306. 


What has been, in fact, the effect : numerous suits and 
contentions between Sheriffs and Marshals, State Courts and 
District Courts; bills of sale from Sheriffs, bills of sale from 
Marshals; contests in Missouri, Michigan, Illinois, Ohio, New 
York, Louisiana over the titles to ships, brought about by 
sales under these State Admiralty proceedings in rem, ignoring 
owners and creditors, having unquestioned maritime liens. 
The duty of the United States Courts to protect the titles to 
its ships, which carry United States licenses, pay United 
States dues, float the United States flag, and are subject to 
United States rules and rezulations without number, and 
also to the summary and exacting process of its Admiralty 
Courts, is imperative--they ought not to be burdened by 
liability to like process in every State Court. 


“Tn the application of the Limited Liability Act, no dis- 
“tinction is made because the damages committed by the 
“ vessel are on land—but the vessel is given the benefit of the 
“law, because it is recognized as a maritime tort she has 


“committed.” 
In re Goodrich Transportation Co., 27 Fed. 


Rep., 715. 


The following are well considered State cases, yielding 
jurisdiction to the United States Courts: 
Steamer Petrel vs. Dumont, 28 Ohio St., 
603. 
Dowell vs. Bowman, 25 Ohio St., 391. 


Walters vs. Steamboat Mollie Dozier, 24 - 


Iowa, 193. 
Crawford vs. Bark Caroline Reed, 42 Cal., 
469. 
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Dera vs. Steamboat Hope, 42 Miss., 715. 
The Steamboat Josephine, 39 N. Y., 19. | 
Weston vs. Morse, 40 Wis., 459. 


THE AcT Is INVALID, BECAUSE WHILE PROCEEDING AGAINST THE 
re3 UNDER THE CONSTRUCTION GIVEN IT BY THE SUPREME i 


Court oF ILLINOIS, IT DENIES THE RIGHT OF A Par? | 
OwNER TO INTERPLEAD AND DEFEND. ! 


The Act itself gave the right. The same Supreme Court 
at an earlier date had said : 


“It is a right of which a party cannot be deprived. 
‘“‘Under such circumstances, where a proceeding is i rem, 
“any one who may by affidavit show a title to the res, should 
‘“ be permitted to defend and protect his title.” 


Propeller Hilton vs. Miller, 62 I1., 231. 


Carter did make the affidavit, did offer the bond, but the 
Court under its construction of part of the 15th section of 
the Act, which is: “Intervening petitions may be filed at | 
“any time before the vessel is bonded,” decided that | 
Carter had no right to interplead and defend, and the de- 
cision of the State Court is final on the construction of its 
own statutes. The Court argues (page 52 of the Transcript) 
that because the boat had been bonded, Carter had no inter- 
est—that his boat was discharged from the lien, and “ that: 
“there is no right of contribution between wrongdoers.” 


The Court ignored the fact that the same mongrel statute 
provided (see section 17) that upon the giving of the bond 
the boat shall be discharged from the liens, ‘‘ UNLEss the Court 
“or Judge thereof, upon motion, shall order the same again 
“into custody, on account of the insufficiency or insolvency of 
“the surety.” 
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Section 18 also said if at any time the petitioner shall 
become satisfied his security is insufficient, on motion, * * 
‘The Court shall have power to enforce all orders so made 
‘by attachment for contempt against persons or writ against 
“such water craft, or otherwise.” The same Supreme Court 
had held that “The giving of the bond did not discharge the 
“lien. That notwithstanding the bond, she was subject to 
‘be arrested for the same charge.” 

Tugboat E. P. Dorr vs. Waldron, 62 Il., 222. 


If that is true, then most assuredly Carter did have an 
interest in the suit, notwithstanding the giving of the bond 
by Johnson. Suppose the surety insolvent, the Court could 
at once arrest the boat to pay the judgment—a judgment, 
too, which Carter had not been allowed to contest, for an 
action, for which Carter more than any one, was directly re- 
sponsible, because he was master of the offending craft at 
the time. 


A boat commits an injury, and is arrested. <A _ resident 
owner bonds her at once, to save loss, and because he has 
done this, and the boat is found guilty, the Supreme Court 
of Illinois says the other owner, who committed the act, is 
not liable—that the owner bonding cannot make the other 
contribute even to help pay the damages he carelessly 
created. ‘‘ But the principle is, there is no right of contribu- 
“tion between wrongdoers.” Such answer makes the Court 
to support the denial of the right of Carter to interplead, 
prayed before an order had been made in the case. It must 
be Illinois law, for the Court so announces it; and if so, we 
insist that it is unconstitutional in depriving Carter of his 
property without due process of law. 


“It is a rule founded on natural justice that a party 
“shall have an opportunity to be he heard in his defense . 
“before his property is condemned. If a person have not 
“such opportunity, and yet is deprived of his rights, the 
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“ proceedings are not judicial, but arbitrary, and ought 
“not to have intrinsic credit given to them, either for their 
‘justice or their truth.” 


Bradstreet vs. Neptune Ins. Co., 3 Sumn., 607. 


7 
THE JUDGMENT AGAINST CHRISTY, WITHOUT APPEARANCE OK 
Process oF Law, was VoID. 


In the attempt to appropriate Admiralty procedure, it 
became necessary to enact something by which judgment 
might be rendered against a surety on the bond given to re- 
lease the vessel in the manner in which executions were 
allowed against the sureties in a stipulation, and thus section 
21 was engrafted into the Act. This provision was not in 
the original law of 1845. 


No such provision exists in Illinois in reference to any 
other attachment bonds. It provides: “If upon the trial, 
“judgment shall pass for the petitioner, * * * said judg- 


. “ment shall be rendered against the principal and sureties 


“on the bond. Provided that in no case shall the judgment 
“exceed the penalty of the bond.” 


This Court can hardly fail to notice the extreme care 
and protection exercised by the Legislature over the surety 
by inserting the proviso that never should the judgment ez- 
ceed the bond. It is only equalled by their tender guardian- 
ship of the vessel itself shown in sub. 1 of section 1, where 
they enact: “ But said craft shall not be liable for any injury 
‘“ or damage by one of the crew from another of the crew.” 


Christy’s bond was a contract, and if made in view of 
the law, he was entitled to the letter of it; “if upon the 
“ trial judgment shall pass to the petitioner.” There was no 
judgment for the petitioner, in default of payment of which 


29 
judgment might be rendered against both on the bond, but 
the judgment was a joint judgment in the first instance. 


The condition of the obligation was: ‘‘ If Johnson shall 
‘and will pay all money adjudged to be due said Chicago & 
“Pacific Elevator Company.” There had first to be a “judg- 
“ment,” an adjudication, before Christy became liable to have 
a judgment entered against him on the bond. 


Again, the statute provided: “ If upon the trial.” In the 
present cause there was no trial—the only party summoned 
was defaulted for want of an affidavit of merits. There was 
only an assessment of damages. 


- 


Bouvier defines “ trial,” the “examination before a com- 
‘“netent tribunal, according to the laws of the land, of the 
“‘ facts put in issue in a cause, for the purpose of defending 
“such issue.” 


No pleas were filed—no issues were joined in the cause 
—no trial was had. ~35— 


In the case of Beall vs. New Mexico, 16 Wall., 300, the 
suit itself was on a bond trial had, and upon the appeal 
affirmed, and then judgment rendered on the appeal bond 
against principal and sureties. 


The requirement of a bond upon which summary judg- 
ment could be rendered against principal and surety, because 
it was a vessel which was attached, is only another evidence 
of an attempt to regulate the commerce of the port. Nosuch 
provision is made in ordinary attachment proceedings, but 
because it is a ship attached and bonded, it is enacted that 
judgments may be rendered against the sureties. 


If pianos or warehouses are attached and released upon 
a bond, the sureties may be heard before judgment, but if it 
is a vessel the proceedings are imperative. To our objection 
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that such practice and proceedings violate section 20 of the 
Constitution of Illinois prohibiting “special proceedings and 
practice,” its Supreme Court answers it applies to all bonds of 
“that class,” 7. e. when vessel property, as distinguished from 
all other personal or real property, is attached, then. delivery 
bonds shall be subject to judgment instanter; when vessel 
property is attached, and defense made, then an affidavit of 
merits must be filed with a demurrer, and no amendments 
allowed—a proceeding and practice unknown in the State, 
in reference to the defense of any other kind of property. 
Illinois Courts shelter themselves from the charge that such 
action on bonds and pra:tice, in respect to vessels, must be 
“snecial practice,” and violating its own Constitution by say- 
ing, ‘* No, its general to that class.” 


To this we say, if that be true, then it is class legislation 
against vessels engaged in commerce. Owners of vessels 
object to special laws governing the practice, and the bonds 
given, when their property is attached, as differing from other 
personal property. The Illinois Courts have always been 
determined to sustain this “Attachment of Water Craft” Act, 
regardless of some of its absurd provisions: The whole Act 
is legislation against vessels and their bondsmen, and its 
practice in the State Court amounts to a burden on com- 
merce. It was buta light burden in 1845, when enacted, 
and Chicago’s Lake commerce was represented by the clear- 
ance of six vessels, with a tonnage of 1552 tons in 1847, but 
in 1886 it is a burden, when that tonnage is represented by 
millions—when, crowning the new Chicago Chamber of 
Commerce swings, as if at anchor, the finest weather-vane in 
the world, over the largest Board of Trade, a full-rigged, 
gold-gilded schooner, every sail set, emblem of the mighty 
commerce in the products of the Northwest, freighted by 
vessels on the blue waters of the Great Lakes. When ves- 
sels, propellers and steamboats can be arrested by any of the 
numerous Justices of the Peace and Courts of Record in 
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Cook County, and harsh, harassing and peremptory methods 
adopted to force settlements, obtain preferences and cut off 
original maritime liens, it is a regulation of commerce. 


Parties dealing in and with vessels object to being com- 
pelled to examine all the State dockets, as well as the United 
States Registry, to learn whether or not the vessels have been 
proceeded against in a State Court. Titles to vessels are ren- 
dered uncertain and difficult to settle. The public weal will 
be conserved when one tribunal alone, in the well-known 
way, can pass the title clear of sailing craft. When this 
Court shall reannounce: 


“State Legislatures have no authority te create a mari- 
“time lien, nor can they confer any jurisdiction upon a State 
“Court to enforce such a lien by a suit or proceeding in rem 
“as practiced by Admiralty Courts.” 

The Belfast, 7 Wall., 624. 


The Act has been passed upon by the Supreme Court of 
Illinois, and sustained in these cases and others: 

German vs. Steamtug Indiana, 11 TIl., 535. 

Williamson vs. Hogan, 46 I1l., 504. 

Tug Montauk, 47 Tll., 335. 

Schooner Norway vs. Jensen, 52 Ill., 373. 

Tugboat Dorr vs. Waldron, 62 IIl., 221. 

Propeller Hilton vs. Miller, 62 [l., 231. 

Bark Great West vs. Obendorf, 57 Tl., 153. 

Canalhoat Col. Mulligan vs. Buch, 55 W1., 
425. | 

Langdon vs. Wilcox, 107 TI1., 606. 

Johnson vs. U. & P. Elevator Co., 105 T1., 
462. 


The struggle for law is the duty of tne citizen; who 
flinches and allows a denial of right, in the name of law, fails 
in the discharge of that duty; the law is dishonored. The 
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plaintiffs in error and their counsel believing them wronged, 
have exercised the one privilege granted them since (notwith- 
standing all the right of amendment granted by law) this 
cause was begun—that of appealing—and have brought this 
action to the Court of last resort—that justice may be done 
—the law honored—that a hearing may be had—that it may 
be found that vesselmen have some rights even in Illinois. 


It has necessitated a wider scope of effort than was ex- 
pected —larger questions have arisen. We hope it will re- 
sult in denying to the State of Illinois the power to proceed 
in rem against ships in domestic commerce on the Lakes, and 
pass valid titles against the world by Sheriff's deed. 


If it shall] result in determining that all damages done by 
a ship by collision are the subject of Admiralty and maritime 
jurisdiction, and within rule XV, “ In all suits for damage by 
collision”—the modern Admiralty law on that subject of the 
greatest naval power will have been incorporated into the 
Admiralty practice of the United States, and the narrow rule 
of “locality” determining jurisdiction in torts will have 
yielded to the broader one of “subject matter,” and another 
illustration of the principle announced in the Gennesee Chief 
case, and referred to in Hine vs. Trevor, 4 Wall., viz., that the 
reason of the rule must govern—that in reason a ship itself 
should be liable for “all damages by the ship,” in Admiralty. 


It is hoped that this Court may determine that the denial 
to a part owner of a vessel of the right to defend his prop- 
erty when directly proceeded against in rem cannot be 
sustained. 


That it may settle that sureties on bonds given to 
release vessels are entitled to the same rights as sureties on 
bonds given to release other property. 


That under the “Attachment of Water Craft” Act of 
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Illinois, it may determine that State Admiralty practice and 
procedure is unconstitutional, and that this Court will reverse 
the judgment herein, with directions to the Supreme Court 
of Illinois to cause the case to be dismissed for want of 
jurisdiction. 


Respectfully submitted, 
| H. W. MAGEE. 
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IN THE 


oupreme Court of the United States, 


OcToBEeR TERM, A. D, 1886. 


JACOB JOHNSON anv JAMES B. CAR- \ 
TER, OWNERS OF THE TUG BOAT “PARKER,” 
AND HENRY A. CHRISTY, 
: Plaintiffs in Error, \ 


In Ejror to the Su- 
preme Court of the 
State of Illinois. 


US. 


THE CHICAGO AND PACIFIC 
ELEVATOR CoO., 
Defendant in Error, 


BRIEF FOR THE DEFENDANT IN ERROR. 


This was a suit commenced by petition in the Circuit 
court of Cook County under Chapter XII of the Revised 
Statutes of the State of Illinois, entitled “ Attachment of 
Watercraft,” by the Chicago and Pacific Elevator Com- 
pany against Jacob Johnson, for damages arising from the 
tug-boat “ Parker,” of which Johnson was alleged to be 


the owner, through the negligence of the agents of John- 


son, then in charge of the tug-boat, towing the schooner 
«G. C. Trumpf,” on the Chicago river, whereby the 
schooner ran into the elevator of the petitioner, breaking 
the same and causing a quantity of corn to run out into the 
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river. A writ of attachment accordingly issued, in obe- 
dience to which the sheriff attached the tug-boat and 
summoned Johnson to appear. The boat was attached 
the same day the writ was issued, and was on the same 
day bonded, under section 15 of the statute, by Johnson, 
Henry A. Christy becoming his surety on the bond. John- 
son, the owner sued, and who its the defendant, among 
other things, moved in the Circuit court to dismiss the 
petition for want of jurisdiction, which motion the court 
overruled. The plaintiff’s damages were then assessed 
by a jury at $300. A motion for a new trial was over- 
ruled, and the court entered up judgment jointly against 
Johnson and Christy, who had given the bond. Johnson 
and Christy appealed, and the judgment was affirmed by 
the Appellate court for the first judicial district, in the 
state of Illinois, and an appeal taken to the Supreme 
court, which affirmed the judgment of the Appellate 
court. Tothe Supreme court,a writ of error is sued 
out returnable to this court. 

The only question which it is the duty of this 
court to consider, presented in the record, 1s, whether 
a suit 7 personam with a_ clause of attachment 
against a watercraft in aid of such is invalid under 
the state statute, attempting to give a state court the 
right to proceed and hear such a cause and to give a 
judgment 7z fPersonam against the owners of a_ vessel 
above twenty tons burden, duly enrolled and licensed by 
the United States, and employed on the waters of the 
great lakes, coupled with an order of sale of such vessel 
to satisfy the judgment and debt of the owner. 

It is contended by the plaintiff in error that the attach- 
ment of a water craft given by this statute is invalid, as it 
gives to a state court the right to enforce a lien 72 rem 
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against a vessel above twenty tons burden engaged in 
domestic commerce, duly enrolled and licensed under the 


laws of the United States. 
The first section of the act of the State of Illinois for 
the attachment of water craft provides that: 


« Every sailvessel, steamboat, steam dredge, tug boat, 
scow, canal boat, barge, lighter, and other water craft of 
above five tons burthen, used or intended to be used in 
navigating the waters or canals of this state, or used in 
trade and commerce between ports and places within this 
state, shall be subject to a lien thereon, which lien shall 
exextend to the tackle, apparel and furniture of such craft 
as follows: 

Fifth. For all damages arising from injuries done to 
persons or property by such water craft, whether the 
same are aboard said vessel or not, where the same shall 
have occured through the negligence or misconduct of 
the owner, agent, master or employe thereon; but said 
craft shall not be liable for any injury or damage re- 
ceived by one of the crew from another member of the 
crew.” 

Sec. 4. Petttion. 4. The person claiming to have a 
lien under the provisions of this act may file with the clerk 
of any court of record of competent jurisdiction, in the 
county where any such water craft may be found, a peti- 
tion setting forth the nature of his claim, the amount due 
after allowing all payments and just offsets, the name of 
the water craft, and the name and residence of each owner 
known to the petitioner; and when any owner or his place 
of residence is not known to the petitioner, he shall so 
state, and that he has made inquiry and is unable to ascer- 
tain the same; which petition shall be verified by affi- 
davit of the petitioner or his agent or attorney. If the 
claim is upon an account or instrument in writing, a > ee 
of the same shall be attached to the petition. (R.S 
1845, p. 72, Sec. 2; L. 1857, p. 105, Sec. 3.) 

Sec. 6. Writ. Names of Defendants. 6. Upon 
the filing of such petition and bond as aforesaid, the clerk 
shall issue a writ of attachment against the owners of 
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such water craft, directed to the Sheriff of this county, 
commanding him to attach such water craft, which writ 
shall be tested and returnable as other writs of attach- 
ments. Such owners may be designated by their reputed 
names, by surnames, and joint defendants by their sepa- 
rate or partnership names, or by such names, styles or 
titles as they are usually known. Ifthe name of any 
owner is unknown, he may be designated as unknown 
owner. (L. 1857, p. 105, Sec. 4.) 

Sec. 15. Bonding vessel. 15. The owner, or his 
agent or attorney, or any other person interested in such 
water craft, desiring the return of the property attached, 
having first given notice to the petitioner, his agent or 
attorney, of his intention to bond the same, may, at any 
time before judgment, file with the clerk of the court in 
which the suit is pending, a bond to the parties, hav- 
ing previously filed petitions against such craft, in a pen- 
alty at least double the aggregate of all sums alleged to 
be due the several petitioners, with security to be ap- 
proved by the clerk, conditioned that the obligors will 
pay all moneys adjudged to be due such claimants, with 
costs of suit. (R. S. 1845, p. 72, Sec. 5; L. 1857, p 
105, Sec. 5.) 

SEc. 20. Amendments--New Parttes. 20. Amend- 
ments may be allowed as in other cases and upon like 
terms and conditions, and the court may take all proceed- 
ings and make all orders necessary to fully dispose of the 
rights of all persons interested in the property attached, 
and for that purpose may add new parties whenever 
necessary, who may be sumoned or notified as in case 
of original defendants.” 


The petition sets up that the tug “ Parker,’ whereof 
Jacob Johnson is the owner, was so carelessly managed 
by her officers and crew as to cause a certain schooner 
then in tow of said tug to come in contact with petitioner’s 
warehouse, situate in the City of Chicago on land adjacent 
to the Chicago River, by reason whereof the schooner’s 
jib-boom penetrated and went through the walls of said 
warehouse and caused a large quantity of grain therein 
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stored, to-wit : six hundred bushels, to spill out and run 
into the river and thereby become lost to the petitioner. 

The petition further alleges that on the 29th of August, 
1881, the date of said trespass, the said tug-boat was a 
water craft and tug-boat of over five tons burden, used 
and intended to be used in navigating the waters of ‘the 
State of Illinois and her canals, and having its home port 
in this state. (Rec., folios 3, 4.) 

Upon the filing of said petition, a summons issued to 
said Johnson to answer what may be objected against 
him with a clause of attachment against said tug. (Rec., 
folio 10.) | = 

On the same day a bond was given by Johnson to pay 
all moneys adjudged by the court to be due the plaintiff. 
(Rec., folios 12, 13.) 

On the 17th day of October, 1881, a demurrer was 
filed to said petition. (Rec., folio 16.) 

On October 21, 1851, a default was entered on said 
petition by said Johnson. (Rec., folios 17, 18.) 

That afterwards Johnson appeared, filed an answer 
and moved to set aside the default. This motion was 
denied. (Rec., folios 18, 19.) 

This answer filed with a motion to set aside the de- 
fault, admitted that the tug was, at the time when, etc., 
engaged in navigating the waters of the State of Illinois. 

Afterward said Johnson moved the court to dismiss the 
petition for want of jurisdiction in said court, to enforce 
the lien claimed and prayed for in said petition, and 
showed in support of the motion “ that the tug is a vessel 
“of over twenty tons burden, duly enrolled and licensed 
“in conformity with Title ‘L’ of ‘ Regulations of ves- 
“sels engaged in domestic commerce’ of the revised 
“statutes of the United States, and then was and now is 
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“engaged in the business of domestic commerce and nav- 
“igation upon the navigable waters of the State of Illi- 
“ nois.”” | 

No evidence was offered to sustain the facts set up in 
the motion, and the motion was denied. (Rec., fol. 36.) 

The court then proceeded to empanel a jury to assess 
the damages and the verdict was rendered from which 
judgment was had for the petitioner. | 


I. 


The default entered against the defendant Johnson, ad- 
mits all the material facts well pleaded in said petition, 
and these material facts, so far as the business in hand 1s 
concerned, which are admitted, are: (1). That the in- 


jury complained of and which is the gist of the action 
occurred on land. (2) and that the officers of the tug 
who brought the disaster about were the servants of the 
defendant Johnson, and (3) the tug was a vessel above 
five tons burden, used and intended to be used, in navigat- 
ing the waters of the state of Illinois, where she was 
owned. 


Il. 


Both by the act of 1845 and the decisions of this court 
and by the present twelfth rule in admiralty, the power of 
the several states to create by statute liens upon domestic 
vessels, without reference to the business they are en- 
gaged in, is recognized, irrespective of whether such states 
have situate within their boundaries navigable waters 
governed by the act of 1789 or the act of 1845. If the 
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contract of which they are the incident is of a maratime 
4 nature, the Admiralty courts of this country adopt and 
| enforce them. If, on the other hand, the contract is not 


of a maratime nature, it is left to the state court to deal 
with it and enforce it. 
People’s Ferry Co., 20th How., 393. 
Roach v. Chapman, 22d How., 129. | 


II1. 


The tort complained of was committed by the officers 
of a vessel domestic to the state of Illinois, and employed 
on her waters and canals, and to a warehouse on land, 
and neither the tort nor the vessel attached in the suit is 
within the admiralty and maritime jurisdiction. 

The Plymouth, 3rd Wal., 20. 

The Prop. Commerce, rst Black, 574. 
The Steamboat Orleans, 11th Peters, 175. 
The Mary Stuart, 5th Hughes, 312. 

The Kingston, 23d Fr. Rep., 200. 


IV. 


The ninth section of Judiciary Act of 1789 confers ex- 
clusive original cognizance of all civil causes of admiralty 
jurisdiction upon the District court of the United States. 
The cause in question at bar is not a civil cause of admir- 
alty and maritime jurisdiction, and therefore is one neither 
cognizable in the admiralty nor exclusive in the federal 
courts. The state and her courts may deal with it, hence 
it was well said by Mr. Justice CLirForD, in the case of 
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the S. B. Co. v. Chase, 16th Wall., 530: “ Where no 
“remedy exists for an injury in the admiralty courts, the 
“fact that such courts exist and exercise jurisdiction in 
‘other causes of action leaves the state courts as free to 
‘ exercise jurisdiction in respect to an injury not cogniz- 
‘able in the admiralty, as if the admiralty courts were 
‘¢ unknown to the constitution and had no existence in our 
“jurisprudence.” ‘(Foot of page 530.) 


, e 


While the act of 1789 prohibits the state courts in 
cases of admiralty and maritime jurisdiction to enforce 
proceedings 7x rem, the act does not prohibit such courts 
from using such process when authorized by statute, in 
cases which are not of admiralty and maritime jurisdic- 
tion. | 

Indeed, proceedings 72 vem are of much greater antiq- 
uity than the admiralty itself, or the instruments with 
which it deals, and existed before Noah’s ark was built. 
(Exodus xxi., 28.) It was in use by the Greeks before 
/Eschylus wrote. Aeschines v. Ctesiphon, 244-245. The 
Noxal action antedates the law of the Twelve Tables in 
Rome. In England we have the law of Deodands, but, 
curiously enough, ships were exempt from this law, and 
as to them a proceeding zz rem is denied. Zhe Sea 
Laws, Discourse 1. Ata very early date in England the 
Lord Chancellor and the barons of the Exchequer pro- 
ceeded 72 rem against goods and lands in cases of violation 
of the revenue. Bracton, 122, Fillmore’s Int. Law, L, p. 
XIV. 

Proceedings ‘x rem may be given by state statutes to 
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enforce municipal laws, internal revenue laws, laws 
against the publication of obscene literature, liens for 
rent, mechanics’ liens, and the like; inn-keepers and 
others, who at common law have the mere right to retain 
the possession, but could not sell without judgment against 
the general owner and upon execution issued upon such 
judgment. These proceedings 72 rem, under such stat- 
utes, are sustained by the courts, and are in constant use 
in common law matters, and are not forbidden to the 
states because the admiralty and the civil law have used 
them as part of their ways and means of enforcing mari- 
time liens. .Barnacoat et al. v. Gunpowder, 1st Met., 230. 
State v. Barrels of Liguor,47 N. H., 374. 

The civil law never confine itself to proceedings 7x 
rem in maritime cases, nor to the law merchant. The 
hypothica of the civil system had reference to every 
species of movable and immovable property. The judi- 
cature of all countries has ever used the proceeding 7x 
rem to things hostile as part of the law of war. 

In view that all countries have ever used the proceed- 
ing 7 rem irrespective of the fact whether the litigation 
arose on sea or land, it is but reasonable in construing the 
act of 1789, to confine the doctrine, that the states can 
not create proceedings zz rem, to proceedings in admiralty ; 
and not to extend the prohibition to litigation and things 
not exclusively within the judicial control of the federay 
courts, such as admiralty jurisdiction undoubtedly is under 
this act, when proceeding ‘nu rem, and leave the power to 
the several states in all other cases, to introduce such a 
proceeding into their jurisprudence whenever the needs 
of their people may demand it. 

The first section of the third article of the constitution 
of the United States provides: That the judicial power 
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of the United States shall be vested in such inferior courts 
as the Congress may from time to time ordain and estab- 
lish, and the first clause in the second section of the same 
article extends the judicial power to all cases of admiralty 
and maritime jurisdiction. This jurisdiction is not una- 
voidably exclusive of all state authority, but may be made 
so at the election of Congress, and, therefore, by virtue 
of this power Congress elected in the oth section of the 
judiciary act of 1789, that the District courts of the 
United States should have, exclusively of the courts of 
the several states, cognizance of all civil causes of admi- 
ralty and maritime jurisdiction, saving to suitors, in all 
cases, the right of a common law remedy, where the 
common law is competent to give it. 

This act passed at so early a date, was for many years 
thereafter sufficient for all the wants of commerce and 
trade. Upon the introduction and growth of steam navi- 
gation upon the internal waters of the United States, 
Congress supposed the wants of commerce demanded 
further congressional legislation, and the act of 1845 was 
passed. Its framers erroneously supposed at the time of 
its passage, that this act was necessary to extend the juris- 
diction of the admiralty over the great lakes and the nav- 
igable waters connecting them, and without such legisla- 
tion it did not exist. In this Congress was mistaken, and it 
was subsequently found by this court, that by giving the 
provisions of the act a literal interpretation, this jurisdiction 
instead of being plenarily extended over the great lakes 
and their tributaries, as exercised under the act of 
1789, would exist only to a limited extent; there- 
fore, all limitations which narrowed the scope of ad- 
miralty and maritime jurisdiction exercised under the 
act of 1789 and which were inconsistent with the in- 
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tention of Congress to give upon the lakes and the naviga- 
ble waters connecting them, the same jurisdiction in matters 
of tort and contract, as was then exercised by the United 
States district courts in cases of like steamboats and 
other vessels engaged in navigation and commerce upon 
the high seas or tide-waters within the admiralty and 
maritime jurisdiction of the United States, were held to 
be by this court inoperative and obsolete. To keep 
them in force would be in violation of the intention of 
Congress. 

But other provisions were added to the act of 1845, in 
the interest of the public doing business on the lakes and 
connecting waters and for the promotion of the common 
weal. And Congress so intended them to be additional 
to the provisions of the act of 1789, and these conditions 
are not inconsistent, either with the act of 1789, or the 
expressed will of the federal legislature. The trial by 
jury was added, and although some of the inferior courts 
of admiralty have so interpreted the effect of this clause as 
to make the verdicts of such juries merely advisory and 
not obligatory upon the judicial conscience, this provision 
is still in force and part of the American law of the seas. 
Another provision of the act of 1845, not found in the act 
of 1789, saved to the suitor any concurrent remedy given 
by State law. 

It was in the power of Congress to make the jurisdic- 
tion in admiralty exclusive or concurrent, and in dealing 
with inland navigation so far as it concerned the great 
lakes and navigable waters connecting the same, it con- 
cluded to make and did make such remedies as the States 
might give, concurrent. 

This intention was present, fully felt and appreciated in, 
and by the mind of the great judge, who was at the time 
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one of the associate justices of this court, who drew the act. 
In the case of the General Smith (4 Wh., 438), Judge Story, 
in delivering the opinion of this court, fully realized and 
so decided in that case, that local laws might play an im- 
portant part in giving cr withholding the right of suitors 
to proceed zz rem in cases of domestic vessels, and where 
without the aid of such laws they could not have the ben- 
efit of such a remedy, and with this learning fresh in his 
mind, he felt the gravity of the omission in the act of 1789, 
which while saving to suitors such remedies as the common 
law was competent to give them, neglected to give to the 
suitor in a proper case, the benefit of any local law which 
the several states might supply; hence we find the ad- 
denda. 

Mr. Justice MILLER, in the case of Zhe H[ine v. Trevor, 
in speaking of the act of 1845, says: “ The jurisdiction 
‘Sis not exclusive, but is expressly made concurrent with 
“such remedies as may be given by state laws.” (4th 
Wallace, 566.) 

It would be a startling proposition for the profession or 
the legal mind to willingly accept as good law that that 
which is expressly made by Congress within its power 
to make, should be within the power of judicial con- 
struction to declare void and obsolete. No case arising 
under the act of 1845 has gone so far, and there is no 
reason so cogent, or benefit to the public to be secured 
so great, that this court will feel itself called on, even 
to promote the common welfare, to treat an act of Con- 
gress unquestionably constitutional and of a highly reme- 
dial character, as void or obsolete. If the Congress 
of the United States has the right in providing for the 
exercise of the judicial admiralty powers, to which the 
constitution declares the authority of the Federal judi- 
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ciary shall extend, to make that provision concurrent, 
then undoubtedly Congress has done so by this act, and 
this court will not willingly undo it. The concluding re- 
marks found in the opinion in the case of Zhe /iine v. 
Trevor, are significant. After denying the right of the 
states to make the jurisdiction of their courts concurrent 
in all cases of admiralty and maritime jurisdiction by 
simply providing a_ statutory remedy, the court say: 
“In the act of 1845, where Congress does mean this 
“(make the jurisdiction concurrent), the language ex- 
“presses it clearly; for after saving to the parties, in 
“cases arising under that act, a right of triab by jury, 
“and the right to a concurrent remedy at common law, 
‘where it is competent to give it, there is added, ‘any 
“concurrent remedy which may be given by the state 
“laws where such steamer or other vessel is employed.’ ” 
Page 572. 

The doctrine here announced has been subsequently 
adhered to and quoted by Mr. Justice CLiFrForD in the 
case of The Belfast, 7th Wal., 64. 

It is said, however, the case of The Eagle, 8th Wal. 
15, has explained and weakened the force of what was 
then said in the case of Zhe Hfine v. Trevor. This is true 
as to what was said by the court in the latter case in ref- 
erence to the act of 1845 being a grant of jurisdiction, 
and the court further says in the case of The Eagle, that 
nothing was said in the case of Zhe Hime v. Trevor, which 
would infer that the act of 1845 was a limitation or re- 
striction of the jurisdiction conferred under the act of 
1789; but the court goes no further, it does not say that 
when Mr. Justice Miller, in delivering the opinion in the 
case of Zhe [fine v. Trevor declares the act of 1845 as in 
force on the lakes, and that by the terms of this act the 
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‘jurisdiction is made concurrent with, and not exclusive of 
such remedies as may be given by state laws, the words 
were unadvisedly spoken by him, and at a time when he 
had not carefully considered and weighed the language 
used by him in that opinion. 

It is true that the court do say in the case of The Eagle, 
that what was said by the learned justice in delivering the 
opinion of the court in the case of Zhe Hine v. Trevor was 
made in answer to and to correct a misapprehension and 
an impression among the profession in that section of the 
country bordering on the Mississippi river, that the western 
rivers were in the admiralty jurisdiction exercised over 
them, governed by the act of 1845 and not by the act of 
1789. To correct this impression and misapprehensicn 
the learned justice in delivering the opinion of the court, 
corrected it by a reference to and construction of the act 
of 1845, which construction the court in the case of The 
Eagle found was itself erroneous, so far as the act was 
interpreted as a grant of jurisdiction, so that a misap- 
prehension of the learned profession in that section of the 
country was corrected, by a misapprehension of this 
court. But the mistake trangressed no further. What 
was said about the act of 1845 in the case of The 
fline v. Trevor occupies more than two-thirds of the 


decision, and therefore in its general scope, although 


obiter, must be regarded in so able and concise a writer 
and Jawyer with the concurrence of every member of the 
court as being deliberate and well considered. It was 
only what was said incidentally as to jurisdiction that 
may be treated as a mere slip of the pen. As to what 
was said about the act of Congress and the clear, distinct 
terms in which its provisions are expressed, is the de- 
liberate conclusion of this court and must be so treated. 
There is no expression of this court, in its opinion in 
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the case of The Eagle, that the language used by Mr. 
Justice Miller, when he declared the act of 1845 is in force 
on the lakes, and that by the terms of the act the jurisdic- 
tion is made concurrent with and not exclusive of such 
remedies as may be given by state laws, such a declara- 
tion was erroneous, and as such corrected in the opinion 
in the case of The Eagle. 

As we have seen, by virtue of the Constitution, Con- 
gress has the power to order what inferior courts shall 
exercise the admiralty power, and to make the exercise 
of such powers exclusive or concurrent, and effect is to 
be given to the saving of the suitors of acommon law 
remedy, where the common law is competent to give it, 
and by force of the same reasoning effect is to be given 
to the added clause, saving to the suitors any concurrent 
remedy which 1s given by the state law. It will be difficult 
to find any good reason to approve the one and reject the 
other. The better interpretation is, that as to those pro- 
visions of a limiting or repealing nature, affecting the pro- 
visions of the Act of 1789, found in the Act of 1845, to 
so construe them as to have this effect, would be to vio- 
late the plain intention of Congress, as manifested on the 
face of the act, but to those things which are amendatory 
and not inconsistent with the previsions of the act, they 
shall have full force and effect. 

This would be more in harmony with the subsequent 
course of decisions of this court, and which forbids any 
other construction. The Lottawanna, 21st Wal., 578. 
The Belfast, 7th Wall., 624. The Moses Taylor, 4th 
Wall., 411. Zhe Hine v. Trevor, 555. The Edith, 94 
U.S., 518. S. V. Co. v. Chase, 16 Wall., 531. Leon v. 
Galcuran, 11th Wall., 187. 

RoBERT RaAkgE, 
For Deft. in Error. 
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CALIFORNIA ARTIFICIAL STONE PAVING CO. VS. F. W. SCHALICKE. 1 


1 Bill of Comp!aint. 
To the honorable the justices of the circuit court of the United States 


\ 


for the ninth circuit, within and for the district of California, sit- 

ting in equity : 

The California Artificial Stone Paving Company, a corporation 
created and existing under and by virtue of the laws of this the 
State of California, brings this its bill against F. W. Schalicke, a resi- 
dent of the State of California. 

And thereupon your orator complains and says: That heretofore, 
to wit, before the nineteenth day of July, in the year one thousand 
eight hundred and seventy, John J. Schillinger, of New York, was 
the original and first inventor of a certain new and useful invention 

in concrete pavements; that the same was a new and useful 
2 invention, and the following is a partial description of it: 
said invention consisting of laying a concrete pavement while 
the material was in a plastic form, and making the pavement in de- 
tached blocks or sections, which hardened after being laid ; said in- 
vention also included fixing tar paper or its equivalent in the joint 
between the detached blocks or sections to prevent the adjacent parts 
from adhering, thus forming an artificial stone block pavement pos- 
sessing all the advantages of a natural stone block pavement at 
greatly reduced cost; that the same was not known or used by others 
before the said John J. Schillinger’s said invention, and at the time 
of his application for a patent therefor had not been in public use 
or on sale for two years, nor abandoned, nor was it proved to have 
been abandoned. 
That the said John J. Schillinger, being so as aforesaid the 
3 inventor thereof, on the nineteenth day of July, A. D. 1870, 
upon due application therefor, did obtain the letters patent 
of the United States for the said invention, granting and securing to 
him and his assigns for the full term of seventeen years from the 
last-named date the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used the said in- 
vention and improvements throughout the United States and the 
Territories thereof. 

Said letters patent were issued in due form of law under the seal 
of the Patent Office of the United States, and were signed by the 
Secretary of the Interior and countersigned by the Commissioner 
of Patents of the United States, and bore date the day and year 
last aforesaid, a description whereof and of said invention more 
fully appears in said letters patent, which said letters patent are in 

due form of law and are ready in court to be produced by 
4 the plaintiffs or a duly authenticated copy thereof. 
That afterwards, to wit, on the second day of May, 1871, 


_ upon due application therefor and upon the surrender to the Com- 


missioner of Patents of the United States of the letters patent last 
aforesaid, new letters patent were duly issued to the said John J. 
Schillinger for the same invention for the residue of the period*then 
unexpired for which the said original patent was granted ; that the 
letters patent so reissued were issued in due form of law under the 
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seal of said Patent Office, anu were signed by the Secretary of the 
Interior and countersigned by the Commissioner of Patents of the 
United States, and were dated the day and year last aforesaid, and 
were delivered to the said John J. Schillinger, whereby there was 
secured to him, his heirs, administrators, or assigns, for the residue 

of said term of seventeen vears from the said nineteenth day 
5 of July, A. D. 1870, the full and exclusive right and liberty 

of making, constructing, using, and vending to others to be 
used the said invention herermbefore mentioned, a description 
whereof and of said invention more fully appears in said reissued 
letters patent, which said reissued letters patent are in due form of 
law and are ready to be produced in court by the plaintiff, or a duly 
authenticated copy thereof. 

And your orator further shows that by a regular chain of assign- 
ment, made in writing and recorded in the United States Patent 
Office, all the property in said reissued letters patent, and all rights 
and liberties by them conferred, had been granted and conveyed, 
within and throughout the whole of the State of California, by and 
from the said John J. Schillinger to your orator, the: California 
Artificial Stone Paving Company, prior to the 23d day of Decem- 

ber, 1876, and your orator says that it is still the owner and 
6 holder within and throughout the State of California, except 

in the counties of Alameda, Contra Costa, Humboldt, Napa, 
Los Angeles, San Bernardino, Santa Clara, Tulare, and Yolo, of said 
reissued letters patent, and of the rights, privileges, and liberties by 
them granted. 

That prior to the issuing of said letters patent and said reissued 
letters patent all proceedings were had and taken which were re- 
quired by law to be had or taken previous to the issuance or reis- 
suance respectively of letters patent granting special rights and lib- 
erties for new and useful inventions. 

And your orator further shows unto your honors that always 
since the grant of the first of said letters patent, in the exercise of the 
full and exclusive right and liberty so granted as aforesaid, said Schil- 

linger and your orator, while the owner thereof in California, 
7 have made, constructed, used, and vended to others to be 

used the said improvement so patented, and have had and 
maintained, until the infringement hereinafter complained, the pos- 
session of the said improvement and invention under and by virtue 
of said letters patent, and have never acquiesced in any invasion or 
infringement of their said rights. 

And your orator further shows unto your honors that the respond- 
ent herein, having full knowledge of the premises, and in violation 
of your orator’s exclusive right, liberty, and privilege, as aforesaid, 
and utterly disregarding the same, has, since the 23d day of Decem- 
ber, 1876, and since the said assignment to your orator of the said 
reissued letters patent, and before the filing of this bill of com- 
plaint, without the license of your orator or any license under 

said letters patent in the city and county of San Francisco, 
8 in the said district and State of California, has manufactured, 
used, and sold, and still continues to manufacture, use, and 
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sell, pavements embracing the improvements and inventions de- 
scribed in said reissued letters patent, and so secured to your orator 
as aforesaid. 

And your orator alleges that the pavements made, used, and sold 
by the respondent were made and used in the city and county of 
San Francisco, and not in said excepted counties, are infringements 
of said reissued letters patent, and were made according to the in- 
ventions therein described and thereby protected and secured to 
your orator as aforesaid, and contrary to lan and the form of the 
statutes of the United States in such cases made and provided. 

And your orator further says that on or about the 3d day of Feb- 

ruary, A. D. 1877, a suit at law was commenced in the cir- 
9 cuit court of the United States of America in the ninth cir- 

cuit and in the district of California by your orator, the 
California Artificial Stone Paving Company, who was then the 
owner of said reissued letters patent and of the rights, liberties, and 
privileges by them granted and conferred within and throughout 
said State against the Oakland Bank of Savings to recover damages 
for infringement of said reissued letters patent; that in said action 
the validity of said letters patent was put in issue by the pleadings 
and fully adjudicated on the trial thereof, and said court, on or 
about the 15th day of March, A. D. 1878, adjudged said letters pat- 
ent to be valid in all respects and in full force and effect, and enterea 
a final judgment for damages and costs in favor of the California 

Artificial Stone Paving Company, and against the defendant, 
10 the Oakland Bank of Savings, in said action. Said court 

then and there had full jurisdiction of the parties to and 
subject-matter of said action. 

And your orator further shows that several other suits, both in 
California and in the State of New York,. were commenced for in- 
fringement of said reissued letters and patent, and decrees and 
judgments were entered thereon fully sustaining their validity. — 

And your orator shows that it is informed and believes, and so 
states to be true, that the respondent in this action intends to con- 
tinue to infringe upon said letters patent and to unlawfully use said 
invention, as he has already been doing, and that respondent is in- 
solvent, and complainant waives damages as to said respondent, 
except nominal damages. : 

And your orator further shows unto your honors that it will be 

subject to great and irreparable injury unless it shall obtain 

11 from. your honors the relief hereby sought. 
And your orator further prays that the respondent herein, 
F. W. Schalicke, may be restrained by an injunction issuing out of 
this honorable court from making, using, or vending to others to be 
used, or transferring in any way, any concrete or artificial stone 
pavements within the State of California embracing the improve- 
ments aforesaid so secured to your orator as aforesaid, and that the 
pavements so manufactured or purchased, or in any manner obtained 
by them and now in possession of said respondent, may be destroyed 
or delivered up to your orator, and for such other and further relicf 
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as the nature of the case may require and to your honors may seem 
meet. 
May it please your honors to grant unto your orator not 
12 only a writ of injunction conformable to the prayer of this 
bill, but also the writ of subpoena directed to the said F. W. 
Schalicke, commanding him to appear and, answer this bill of com- 
plaint and to do and receive what to your honors shall seem meet. 
And your orator will ever pray, ete. 
M. A. WHEATON, 
Solicitor for Complainant. 
G. E. HARPHAM, 
Of Counsel for Complainant. 


STATE OF CALIFORNIA, 
uty and County of San Francisco, 


George Goodman, being duly sworn, on his oath says that he is 
the general manager of the company complainant in the foregoing- 
entitled case; that he has heard the foregoing bill of complaint 

read and knows the contents thereof, and that the same is true 
13 of his own knowledge, except as to the matters therein stated 
on information or belief, and as to those matters he believes 


it to be true. , 
GEORGE GOODMAN. 


Subscribed and sworn to before me this 26th day of June, A. D. 


1885. 
F. D. MONCTON, 
Comm’r of U. 8S. Circuit Court, Dist. of Cal. 


Endorsed: Filed June 26, 1885. L.S. B. Sawyer, clerk. 
14 Subpeena. 
UnITED STATES OF AMERICA : 


Circuit Court of the United States, Ninth Circuit, District of Califor- 
nia. In Equity. 


The President of the United States of America to F. W. Schalicke, 
Greeting : 


You are hereby commanded that you be and appear in said cir- 
cuit court of the United States aforesaid, at the court-room in San 
Francisco, on the third day of August, A. D. 1885, to answer a bill 
of complaint exhibited against you in said court by the California 
Artificial Stone Paving Company, a corporation created and exist- 
ing under and by virtue of the laws of the State of California, and 
to do and receive what the said court shall have considered in that 
behalf. And this you are not to omit under the penalty of five 
: thousand dollars. 

15 Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, this 26th day of June, 

in the year of our Lord one thousand eight hundred and eighty-five, 

and of our Independence the 109th. 

[SEAL. | L. S. B. SAWYER, Clerk. 


VS.: F.°W: SCHALICKE. 
: Memorandum. Pursuant to Rule 12, Supreme Court, U. S. 


You are hereby required to enter your appearance in the above 
suit on or before the first Monday of August next at the clerk’s office 
of said court, pursuant to said bill; otherwise the said bill will be 


taken pro confesso. 
L. S. B. SAWYER, Clerk. 


Endorsed. 


UNITED States MARSHAL’S OFFICE, 
DIsTRICT OF CALIFORNIA. 


I hereby certify that I received the within writ on the 27th 
16 day of June, 1885, and personally served the same on the 27th 
day of June, 1885, by delivering to and leaving with Mrs. 
Schalicke, wife of F. W. Schalicke, at defendant’s usual place of abode, 
at the county of San Francisco, in said district, a certified copy 
thereof, together with a copy of the bill of complaint attached 
thereto. 
San Francisco, June 26, 1885. 
M. M. DREW, 
U. S. Marshal, 
iy B. F. AKERMAN, 
Deputy. 


Endorsed: Filed July 8, 1885, L. S. B. Sawyer, clerk. 
17 Answer. 


Circuit Court of the United States, Ninth Judicial Circuit, in and 


for the District of California. 


THE CALIFORNIA ARTIFICIAL STONE PavinG CoMPAny, 
Complainant oe 

’ - No. 3743. 

F. W. ScHarickeE, Respondent, j 


The answer of said respondent to the bill of complaint of the Cal- 
ifornia Artificial Stone Paving Company, a corporation, complain- 
ant. 


The respondent, Frederick W. Schalike, saving to himself all 
manner of benefit of exceptions to the many errors and imperfections 
in said bill of complaint contained, for answer thereto, or to so much 

thereof as he is advised is material to be by him answered— 
18 Denies that he has ever at any time manufactured or‘used 
_ or sold, or does manufacture, use, or sell, any pavement em- 
bracing any improvement or invention described in the reissued 
letters patent referred to in said bill of complaint ; denies that he 
does or has ever made, used, or sold anything made according to 
the invention described in the letters patent mentioned in said bill 
of complaint or in-the reissued letters patent therein referred to. 

Denies that the said respondent Shalike intends to infritige upon 

said letters patent or to use said invention or any imitation thereof, 
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and avers that he has never made or used, and never intends to 
make or use, any part of said invention. 
Denies that he, said respondent, is insolvent, and denies that 
said complainant will be subject to any injury by any act of 
19 this respondent, past or future, in so far as any infringement 
of said letters patent is concerned. 
Said respondent prays that he may be hence dismissed, with his 
costs in this behalf most wrongfully sustained. 
MANUEL EYRE, 
Solicitor for Respondent. 


STATE OF CALIFORNIA, leas 
City and County of San Francisco, j ~ 


Frederick W. Schalike, being duly sworn, says that he is the re- 
spondent named in the above-entitled suit; that he has read the 
foregoing answer and knows the contents thereof and that the same 


is true of his own knowledge. 
F. W. SCHALIKE: 


Subscribed and sworn to before me this Sth day of July, A. D. 1885. 


[SEAL. ] L. MENINGER, 
fotary Public. 
20 Endorsed : Service of a copy of within admitted this — 


day of July, A. D. 1885. M. A. Wheaton, solicitor for com- 
plainant. Filed July 10,1885. L.S. B. Sawyer, clerk. 


21 The Replication of Complainant to the Answer of Defendant. 


Circuit Court of the United States for the Ninth Judicial Cir- 
cuit, District of California. 


THE CALIFORNIA ARTIFICIAL STONE Pavine Company, Complainant, 


v8. 
F. W. Scua Like, Defendant. 


Replication. 


This repliant, saving and reserving to itself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
answer of defendant, for replication thereunto saith that it will aver, 
maintain, and prove said bill to be true, certain, and sufficient in the 
law to be answered unto, and that the said answer of the defendant 

is uncertain, untrue, and insufficient to be replied unto by 
22 this repliant; that any other matter or thing whatsoever in 

the said answer of the defendant contained material or ef- 
fectual in the law to be replied unto, and not herein and hereby well 
and sufficiently replied unto, confessed and avoided, traversed, or 
denied, is true. 

All of which matters and things this repliant is now and will be 
ready to aver, maintain, and prove as this honorable court shall di- 
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rect, and humbly prays as in and by its said bill it has already 


prayed. 
M. A. WHEATON, 


Solicitor for Complainant. 


Endorsed: Service by copy of the within replication is hereby ad- 
mitted this 14th day of July, 1885. Manuel Eyre, solicitor for de- 
fendant. 


23 Stipulated that complainant may have two days within 
which to file this replication. 
July 14, ’85. | 
MANUEL EYRE, 
Solicitor for Deft. 
Filed July 14, 1885. 
L. S. B. SAWYER, Clerk. 


24 Enrollment. 


In the Circuit Court of the United States, Ninth Circuit, District 
of California. 


CALIFORNIA ARTIFICIAL STONE PAVING Company, Com- ) 
] ] oy 6 

Pp — . No. 3743. 

F. W. ScHaricke, Respondent. | 


The complainant filed its bill of complaint herein on the 26th 
day of June, 1885, which is hereto annexed. 

A subpcena to appear and answer in said cause was thereupon 
issued, returnable on the third day of August, A. D. 1885, whiah is 
hereto annexed. 

The respondent appeared herein on the 10th day of July, 1885, 
by Manuel Kyre, Esgq., his solicitor. 

On the 10th day of July, 1885, an answer was filed herein, which 

is hereto annexed. 
25 On the 14th day of July, 1885, a replication to said answer 
was filed herein, which replication is hereto annexed. 

Thereafter a final decree was filed and entered herein in the 
words and figures following, to wit: 


Decree. 


At a stated term, to wit, the February term, A. D. 1886, of the 
circuit court of the United States of America, of the ninth judicial 
circuit, in and for the district of California, held at the court-room 
in the city and county of San Francisco on Monday, the 24th day 
of May, in the year of our Lord one thousand eight hundred and 
eighty-six. 

Present: The honorable Lorenzo Sawyer, circuit judge. 


a a a * 
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THE CALIFORNIA ARTIFICIAL STONE PAVING COMPANY, 


Complainant, 
ian No. 3743. 
F. W. ScHALICKE, Respondent. 
26 This cause came on regularly for hearing at the February, 


1886, term of this court-and was argued by counsel and sub- 
mitted to the court for consideration and decision. 

Thereupon, upon consideration, thereof, it is ordered, adjudged, 

and decreed that said complainant’s bill herein be, and the same 


hereby is, dismissed at complainant’s cost. 
(Signed) LORENZO SAWYER, 
Circuit Judge. 


Endorsed : Filed and entered May 24, 1886. L. S. B. Sawyer, 
clerk. 


27 Memorandum of Costs and Disbursements. 


UNITED STATES OF AMERICA: 
Circuit Court of the United States, Ninth Circuit, District of Cali- 


fornia. 
Tuer Catirornia A. S. P. Co., Plaintiff, 
v8. 
FREDERICK W. ScHALIKE, Defendant. 
Disbursements. 
OE ION i. snc iss Sik ince nc chine i a een $19 60 
I I i wig ts ce cs wines mien ganna: ean dann 16 55 
Witness’ fees, Glanz & August, Otto & Herman, Benning- 
hofer, & mile age, 80c., Nov. 6 & 24_._--.. ........---- $12 80 
Service of subpeena, 4 WM ici oes ee a $3 
Notary fees, aff. to ans., aff. ser. subp., aff. to cost bill... $1 50 
asic Gait iiss i - $20 
ss exam’n of (Nov. 23d) Reichling, Goodwin, Os- 


good, Van Tassell, Morey; Nov. 6, Schalike & 4 named 
above; Nov. 24, Morey and Schalike, Otto & Benning- 
ODOT oa. cs es oe Somes me wana La Make 34 00 


By consent of counsel taxed at _-..-___---.-.---- $107 45 


28 L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, D’p’y CUE. 


UNITED STATES OF AMERICA, 
District of California, City and County of San Francisco, { *° 


George H. Bahrs, being duly sworn, deposes and says that he is 
clerk to the attorney for the respondent i in the above-entitled cause, 
and as such is better informed relative to the above costs and dis- 
bursements than the said respondent; that the items in the above 
memorandum contained are correct to the best of this deponent’s 
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knowledge and belief, and that the said disbursements have been 
necessarily incurred in the said cause. 
GEORGE H. BAHRS. 


Subscribed and sworn to before me this 24th day of May, A. D. 


1886. 
[sEAL.] L. MENINGER, 
Notary Public. 


29 ‘To Milton A. Wheaton, Esq., solicitor for complainant: 


You will please tuke notice that on Wednesday, the 26th day of 
May, A. D. 1886, at the hour of 10.30 o’clock a. m., I will apply to - 
the clerk of said court to have the within memorandum of costs and 
disbursements taxed, pursuant to the rule of said court in such case 


made and provided. 
MANUEL EYRE, 
Attorney for Respondent. 


Service of within memorandum of costs and disbursements and 
receipt of a copy thereof acknowledged this 24th day of May, A. D. 


1886. 
M. A. WHEATON, 
Attorney for Complainant. 


Endorsed : Filed this 24 day of May, A. D. 1886. L.S. B. Saw- 
yer, clerk, by F. D. Monckton, deputy clerk. 


Clerk’s Certificate. 


Whereupon said pleadings, subpoena, final decree, and memoran- 
dum of taxed costs are hereto annexed, said final decree being dul 
signed, filed, and enrolled pursuant to the practice of said circuit 
court. | 

Attest, etc. 
[SEAL. ] L. S. B. SAWYER, Clerk, 
} By F. D. MONCKTON, 

. Deputy Clerk. 


Endorsed: Enrolled papers. Filed May 24, 1886. L.S. B. Saw- 
yer, clerk, by F. D. Monckton, deputy clerk. 
31 Opinion. 

In the Circuit Court of the United States, District of California. 


THE CALIFORNIA ARTIFICIAL STONE PAvING CoMPANY 
v8. No. 3743. 
F. W. ScHALIKE. 


Sawyer, Circuit Judge: 


The invention embraced in this patent is doubtless a very useful 
and valuable one. Schillinger introduced the first successful pave- 
ment of the kind. The marking off into squares, during the pro- 
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cess of formation, in the mode and to the extent adopted by de- 
fendant and numerous others claimed to be infringers, undoubtedly 
controls the line of cracking and secures to a considerable degree 
in this and in other respects the advantages of the complainant's 
invention. I think the claims of the patent might very 
32 properly have been made broad enough, if they are not so 
now, to embrace the pavement constructed by the respond- 
ent. But I am doubtful whether that pavement is covered by 
either cluims in the patent as issued. ‘Under some of the decisions 
upon this patent by Judges Blatchford and Shipman, and also a 
decision of Judge Sage, on the circuit, the defendant’s pavement 
would seem to be an infringement. In view of the doubt I enter- 
tain on this point, I shall, for'the purposes of this case, hold the de- 
fendant’s pavement not to be covered by either claim of the patent, 
and consequently not an infringement, and leave the question to be 
authoritatively settled by the Supreme Court. 
Under the expectation that the case will be promptly appealed 
and submitted to the Supreme Court upon printed argu- 
33 ments, under the rule, at the opening of the next term, I 
shall suspend judgment for the present in the numerous 
other cases pending upon the same patent. 
Let the bill be dismissed upon the grounds indicated. 


— Read in open court May 24, 1886. L.S. B. Sawyer, 
clerk. 


34 Caption to Depositions of Witnesses. 


In the Circuit Court of the United States for the Ninth Judicial Cir- 
cuit in and for the District of California. In Equity. 


CALIFORNIA ARTIFICIAL STONE PAvInG Company, Com- 
plainant, ~  U No. 3743 
v8 : : 


F. W. ScHALIKE, Respondent. 


Be it remembered that on the 6th day of November, A D. 1885, 
and on the several days thereafter to which the examination was 
regularly adjourned, as hereinafter ‘set forth, at my office, room 57, 
in the United States appraiser’s building, on the northeast corner of 
Washington and Sansome streets, in the city and county of San 
Francisco, State of California, before me, S. C. Houghton, examiner 

in chancery of the circuit court of the United States for the 
30 ninth circuit and district of California, personally appeared 

the several witnesses whose names are hereinafter set forth, 
who were produced and examined on behalf of the respective parti¢s 
to the above-entitled cause. ; 

M. A. Wheaton, Esq., appeared as counsel on behalf of complain- 
ant, and Manuel Eyre, Esq., as counsel on behalf of respondent. 


Following is a record of the proceedings: 
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FRIDAY, November 6, 1885—afternoon. 
Present: Mr. Wheaton, solicitor for complainant; Mr. Eyre, 
solicitor for respondent. 


Stipulation. 


It is stipulated by and between counsel for the respective parties 

hereto that the testimony herein may be taken down in short- 

36 hand by J. L. Holland and transcribed by him, and that his 

transcript of the same shall be received in evidence subject to 

no objections except such as might be urged were the same taken 
by the examiner in person and in long-hand writing. 


Deposition of F. W. Schalike. 


Examination-in-chief of F. W. ScHALIKE, on behalf of re- 
spondents: 


By Mr. Eyre: 


Q. 1. State your name, age, ee of residence, and occupation. 

A. My name is F. W. Schalike; my age is forty-seven years; I 
live in San Francisco; and my business is laving artificial stone 
pavements, floors, cellars, and so on. 

Q. 2. You were formerly an employé of Charles Molitor, were you 
not? = 

A. Yes, sir. 

Q. 3. Do you remember the decision against Molitor which is re- 

ported in the 7th Sawyer? 
37 ~~ <A. No, sir; not in 7th Sawyer; I don’t remember that. 
Q. 4. You remember the decision against Molitor restrain- 
ing him, obtained by the California Artificial Stone Paving Company? 

A. No, sir; that is not within my memory. 

Q. 5. When did you begin work for yourself? 

A. Last year. 

Q. 6. About what time? 

A. I think it was in May or April; I am not sure; I have got it 
in my book. 

Q. 7. 1884? 

A. 1884. 

Q. 8. Did you ever lay any artificial stone pavement on your own 
account befure that time? 

A. No. 

Q. 9. Will you tell me how you lay the artificial pavements— 

those that you have laid since that time ? 
38 A. I lay it in two feet, three feet, and four feet widths, in 
scantlings, from curb to fence line of building line in one 
strip, and mark it crosswise along the strip upon the top with a 
joint marker. 

Q. 10. Have you ever laid any pavement where you cut between 
the blocks? 

A. No, sir. 


‘ i “nth i I Bi ‘ % } sn, webbie ah She Be 5 TA er Pk hd Fs ace ee a ee he igke Poe ee Se Ns 8 hae CRT 
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Q. 11. How deep does this marker make an indentation on the 
pavement ? 

A. About a sixteenth of an inch. 

Q. 12. Is this marker that you have given me one that you have 
been usually using? 

A. Yes, sir; right along. 

Q. 13. Have you ever used any that cut deeper than this? 

A. No, sir. 

Q. 14. I will ask you if you know whether this marking on the 
top does or not confine the cracking of the pavement to the line of 
the mark ? 

A. No; it is not confined to the mark. 
39 Q. 15. You know that it does not? 
A. Yes, sir. 

Q. 16. Do you know any instance showing this? 

A. There is a pavement in front of the residence of Colonel Barnes, 
on Sutter street, which shows this. 

Q. 17. That is between Jones and Leavenworth? 

A. I think it is between Jones and Leavenworth. 

Q. 18. Do you know when that pavement was laid? 

A. I don’t know exactly the time, but it was about six years ago— 
about five or six years ago. 

Q. 19. Were you engaged in laying it? 

A. Yes, sir. 

Q. 20. Who laid it? 

A. Molitor. 

Q. 21. And you worked upon it? 

A. I worked for Molitor in laying that pavement. 

Q. 22. How was that laid—the same way that you lay them ? 

A. No, sir; it was laid in joint blocks. 
40 Q. 23. I mean, was it cut with a trowel ? 
A. No; it was laid in blocks. 

Q. 24. And then marked on the top? 

A. Where the joint was in the blocks; marked there. 

Q. 25. That is just the way you lay them now, isn’t it? 

A. No; it is a different thing altogether. 

— How was that pavement that is in front of General Barnes 
aid { ) 


(Objected to as irrelvant to any issues in this case.) 


? 


A. That was laid in joint blocks—that is, laid separate in joint 
blocks, block by block—that is, not laid as I lay them now;; it was 
built with beveled scantlings, block by block, under the Hurlbut 
patent. 3 

Q. 27. Do you know of any pavements laid from curb to fence 
and then afterwards marked—laid as you describe that you lay it, 

where they have split ? 3 
‘41 A. Yes, sir. 
Q. 28. Just name some of them. 

A. There is one before Doctor Buckley’s house, on Larkin street, 

near O’Farrell, and there is one before Doctor Gibbong’, on Califor- 
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nia street, between Octavia and Laguna, I think ; it is right close to 
that new engine house; this is laid in one strip as I lay it, but 
marked differently from the way I mark it. 

Q. 29. Was there any trowel used in it or any cutting between ? 

A. No. 

Q. 30. It is laid in strips and then marked with this marker ? 

A. Yes, sir. : 

Q. 31. Has that split ? 

A. It has split right straight through. 

Q. 32. In the center of the block ? 

A. Yes, the center of the block. | 

Q. 33. When you say it has split right through, do you mean 

that the splits are where the mark was made or in other 
42 places? | 
A. No; that is not what I mean; it is split; it is not split 
where the mark was made; some pieces are two inches, three 
inches, and four inches distant from the mark made by the joint 
marker. 

Q. 34. These pavements that you have described as splitting across 
the blocks in other places than where the mark was made, was the 
mark any shallow2r or any deeper than the mark that you use at 
present ? 

’ A. I don’t know; I hardly know that it is deeper. 

Q. 35. Does the mark that you make upon the pavement when 
you mark it off into blocks sink as deep or deeper than these pave- 
ments that you have described? 

A. Its not so deep. Sr 

Q. 36. What you make is not so deep? 

A. No, sir. 
43 Q. 37. And you have never made any pavements in any’ 

. _— way except in the way you have described ? 

. No. 

Q. 38. Have never cut between the blocks? 

A. No. 

Q. 39. Have never laid them in separate blocks? 

A. No. 


Cross-examination of F. W. ScHALIKE by Mr. WueEaron: 


Q. 1. You say the pavement in front of Colonel Barnes’ place was 
laid block by block ? 
A. Yes, sir; I can describe that to you exactly as it was laid. 
Q. 2. Please do so. 
A. There was a beveled scantling, beveled off and laid on the end 
of two feet—I don’t know exactly how wide the stones are— 
44 two feet and a half or so—and the cross-pieces that were laid 
in for the separate block were beveled too and fitted in that 
long scantling, and then it was laid block by block. After one 
block was set it was taken up—the scantling—and another was laid, 
and if the two were set then the block that was between the two 
was laid in that. Molitor claimed that as the Hurlbut patent, and 
the stamp of the Hurlbut patent is on there to-day. i 
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Q. 3. In that case there was no cutting between the block except 
the marker ? 

A. Except the marker on the top. 

Q. 4. Is that pavement broken across those blocks? 

A. Yes; it is all broken there. 

Q. 5. Why did the pavement break across the blocks if they were 
all laid = what would make the pavement break across the 

blocks? 
45 A. That is a secret in the working of the cement that no- 
body knows. 

Q.6. Can you, as an expert, give any reason why the pavement 
laid block by block with no tar-paper or anything else between the 
blocks in the joint should break across the joint, while in the Shil- 
linger pavement, where they put tar-paper in the joints, the blocks 
do not usually break across them ? | 

A. They do not usually, but they break too. 

Q. 7. Just answer the question. 

A. I don’t know, Mr. Wheaton; it must be in the working of the 
cement. 


Q. 8. Why wouldn’t the blocks open at the joints instead of open- 


ing across the blocks when the cement shrunk ? 
A. It may be that it settles. 
Q.9. Why didn’t the pavement open in the joint between the 


blocks instead of opening through the blocks and_ breaking 


them ? 
46 A. That is a different thing; it may open between the 
blocks—the old and new work—what was called the old and 
new work—it may be that it opens there, but this is the adjoining 
block that breaks too. 
Q. 10. I am asking about this particular pavement in front of 
Colonel Barnes’ and none other. | | 


Mr. Eyre: I object to the question, because he asks him a ques- 
tion without ascertaining whether he knows anything about it. 


A. I don’t know the reason why it cracks. 


By Mr. WHEATON: 


Q. 11. Isn’t it a fact that where he laid one block there up against 
another that the blocks would hang together, so that instead 
AT of opening in the joint between those blocks the pavement 
would break right across the blocks when the cement came 
to shrink afterwards? 
A. Where the two blocks came together it shrinks the edge of the 
blocks on account that they are laid separate. 
Q. 12. Are they separate in Barnes’ pavement ? 
A. They are separate. 
Q. 13. Are they opened between the blocks? 
A. They are separate, certainly, and they open there. You can 


go and examine them ; they are separate, and they are laid separate 


there. 
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Q. 14. I don’t ask how they are laid, but how they are after they 
shrink ? | 7 

A. You have reference after they shrink that they open the other 
stone; that is, that they crack the other stone, and why don’t it keep 
the cracking at the two blocks—that is the idea that you have. 

Q. 15. Yes. 
48 A. That is a secret in the cement and I don’t know what. 
Q. 16. But you do know that in the case of Colonel Barnes’ 
pavement that they have not opened so much between the blocks 
as to prevent the blocks themselves from splitting across and open- 
ing, don’t you? 

A. These blocks that are laid separate never split open. 

Q. 17. (Question 16 repeated.) 

A. No. 

Q. 18. Isn’t it a fact that at this time in Colonel Barnes’ pavement 
some of those blocks adhere together without any opening between 
them, while the blocks themselves have split across in a cheek that 
is opened considerably wide ? 

A. That is in the secret of the cement. 

Q. 19. Is that the fact, whether it is a secret of the cement or not? 

A. It is a fact; it 1s there. 
49 Q. 20. In what place have you laid pavements since you 
commenced laying for yourself in 1884, and before this suit 
was commenced against you ? 

A. QO, several places; do you want the places? 

Q. 21. Yes; commence at the first one. 

A. Corner of Fulton and Van Ness avenue. 

Q. 22. Which corner, and who for? 

A. It is the southeast corner of Fulton and Van Ness avenue, for 
Mrs. Hooker, and on the northwest corner of Steiner and Fulton, 
for Mr. Hansen; on the southwest corner of Buchanan and Bush, 
for Mr. Eyre, counsel in this case ; on the corner of Octavia and Bush, 
on the northeast corner, for Mr. Sternheim and Mr. Getz, adjoining, 
and Mr. Behr, adjoining; Mr. Cook, adjoining; Mr. Popper, adjoining ; 

Mrs. Harroldl,adjoining; Mrs. Paul Neumann, in thesame block. 
00 That is so far on that block. And up on the northwest cor- 

ner of Gough and Bush for Mr. Murphy; and the piece laid 
before engine-house No. 15, up on California street, between Laguna 
and Buchanan; the piece at 952-54 Mission street, and on the 
southwest corner of Fulton and Franklin. That is all,so far as I 
can remember. 

Q. 23. As you have laid the pavement, how long do you lay 
these strips of concrete? 

A. I lay them from the curb up to the fence. 

Q. 24. Lay them across the sidewalk whatever its width may be? 

A. Yes; across the sidewalk, whatever the width: is. 

Q. 25. Into what lengths do you cut those strips usually with the 
marker ? 

A. We mark them in two-feet squares with a joint marker, as is 
here presented of the description of Exhibit 1. 
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51 By Mr. Eyre: 


Q 26. Is that Exhibit 1 a marker that you have actually used ? 

A. This one with the handle was actually used, and the one with- 
out a handle is one not used at all. 

Q. 27. Is that similar to one that you have always used ? 

A. Yes, sir; thesame. They are all made on the same mold. 


(The joint markers above referred to are introduced in evidence 
by respondent and marked respectively, “ Respondent’s Exhibit 1” 
and “ Respondent’s Exhibit 2.”) 


By Mr. WHEATON: 


Q. 28. When you sav that you have not cut the pavements laid 
by you between the blocks, what do you mean by blocks? 

A. I don’t lay it in blocks. 

Q. 29. (Question 28 repeated.) 

A. I say I don’t lay it in blocks. I lay it in strips. 

Q. 30. In your examination-in-chief, if I understood you right, 

you stated that you did not cut it between the blocks; what 
52 do you mean by blocks as you used that term in your testi- 
mony in your examination-in-chief? 7 

A. That comes in the Molitor case; it comes not in my case; I 
never laid it in blocks. 

Q. 31. (Question 30 repeated.) 

A. I say I don’t lay it in blocks; I lay it only in strips. 

Q. 32. Have the pavements which you have laid, as a general 
rule, cracked across the blocks after the material shrunk? 

A. [ never have seen it. 

Q. 33. When the material shrinks in the pavements which you 
have laid where does the opening occur? 

A. I have not seen any opening yet in the marks; where I have 
made marks it was a solid mass. 

Q. 34. In the am which you have just now testified to as 
having been laid by you within the last year do you mean to say 

that there are no openings across the strips which you laid? 
53 A. There are no openings across the strips. 
Q. 35. Have you examined them to see? 

A. I have seen several, and I have not seen any yet. 

Q. 36. Have you recently examined those that you laid at first ? 

A. Yes, sir. | 

Q. 37. Do you mean to testify that in these pavements laid by 
you that those strips which reach entirely across the sidewalks re- 
main yet one solid mass of concrete? 

A. That has to be examined to be found out. 

Q. 38. Do you know whether in these pavements as laid by you, 
which have been laid now something over a year, the strips that 
reach entirely across the sidewalk still remain one solid mass of 
concrete? 

A. No. 3 

Q. 39. You do know that the blocks, as marked off on the surface, 
have not broken across them, do you not? 
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54 A. There are no blocks marked off; there is only a simple 
ornament on the top showing the division of two-feet squares. 
Q. 40. Doesn’t that make a block on the surface? 
- A. It shows like a block on the surface, but it is not in reality a 
ock. 
Q. 41. In the pavements which you have laid have you marked 
the surface of them off into blocks or not? 
A. I separated the surface into two-feet squares. 
Q. 42. Now have those squares, two feet in size, broken across in 
these pavements which you have laid? 
A. I have not seen any such breaking. 
Q. 43. If those strips have broken at all across them they have 
broken in those depressions, haven’t they? 
A. I have not seen any yet. 
Q. 44. What workmen have usually been in your employ in the 
last year in laying the pavements in relation to which you 
5d have testified ? 
A. Mr. Otto Benninghaven and Ferman Benninghaven 
and August Benninghaven and Mr. John Glanz. | 
Q. 45. As you mark these surfaces into two-feet squares is there a 
depression formed by bevelling the four sides of those squares in 
addition to the depth reached by the tongue of the marker? 
A. The joint marker will show that; the joint marker shows that— 
shows the impression on the work. 
Q. 46. Haven’t your workmen cut with the trowel between these 
squares that you mentioned?, 
A. No, sir; they have not in any case. I would not allow it. 


56 Deposition of Herman Bennighoven. 


Examination-in-chief of HERMAN BENNINGHOVEN, on behalf 
of respondent, by Mr. Eyre: 


Q. 1. State your name, age, place of residence, and occupation. 

A. My name is Herman Benninghoven; my age is twenty-two 
years and upwards; I live in San Francisco, and I am engaged in 
laying artificial stone pavements. 

Q. 2. How long have you worked for Mr. Schalike ? 

A. I started the first part of September, 1884. _ 

Q. 3. Have you worked for him continuously ever since ? 

A. Yes, sir. 

Q. 4. Do you know whether or not he has laid any pavements 
during that time on which you have not worked ? 

A. Not as I know of; I have worked on every one, I ‘think. 

Q. 5. Will you please describe the mode in which he has laid 
these pavements? 

A. Yes; in all these pavements he has laid there Is one strip from 

the fence to the curb. 
57 a 6. After they are laid in those strips are they marked 
off? 

A. He marks them off in two-feet squares with a marker of the 
character of Exhibit 1. , 
3—940 
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Q. 7. Has he ever laid any in any other way ? 
A. No, sir; not while I was working for him. 


Cross-examination of HERMAN BENNIGHOVEN by Mr. 
WHEATON: 


Q. 1. Of what material are these pavements laid by Mr. Schalike ? 
A. Cement and gravel. 
Q. 2. In laying this strip is it the same kind of material at the 
bottom that it is at the top? ; 
A. Yes, sir. | 
Q. 3. The same proportions of cement and gravel ? 
A. No; it is coarse on the bottom and fine on the top. 
Q. 4. How deep does he lay his bottom course ? 
A. From two to three inches—two and three-quarters or 
58 two and a half; I am not certain. 
Q. 5. Of what is that bottom course composed ? 
A. Cement and gravel. 
Q. 6. Portland cement ? 
A. No; German cement; I don’t know whether it is Portland 
cement or not; it 1s not the same as the other Portland cement. 
Q.7. What proportions of cement does he put on the bottom 
course ; what proportions of gravel and cement? 
A. He takes from eight to nine barrels of gravel to one barrel of 
cement in the lower course. 
Q. 8. In laying the surface, what proportions of cement and gravel 
does he use? 
A. Half-and-half—as much cement as gravel. 
Q. 9. He uses fine gravel at the surface, does he ? 
A. Yes, sir. 
Q. 10. How thick does he make the surface layer? 
A. Sometimes half an inch and sometimes three-quarters 
59 of an inch; generally three-quarters of an inch. 


Deposition of Otto Benninghoven. 


Examination-in-chief of Otto BENNINGHOVEN, on behalf of 
respondent, by Mr. Eyre: 


Q.1. State your name, age, place of residence, and occupation. 

A. My name is Otto Benninghoven; my age is thirty years; I 
live in San Francisco, and I am by occupation an artificial stone 
pavement layer. 

Q. 2. How long have you worked for Mr. Schalike ? 

A. I started the latter part of July, 1884. 

Ae 3. Do you remember when he commenced business for him- 
self? | 

A. Yes, sir. 

Q. 4. Have vou worked for him ever since then? 

A. Yes, sir. 

Q. 5. Has he laid any pavement since he commenced work- 

60 ing for himself that you have not been engaged upon? 
A. Not as I know of. 
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Q. 6. You have worked upon every one, then ? 

A. Yes, sir. 

Q. 7. Will you describe how he lays the pavement? 

A. Yes, sir. He starts from the curb to the fence or else against 
the building to the line one strip, and then he takes a joint marker 
and marks them into two-feet squares. 

Q. 8. With a marker similar to this Exhibit 1? 

A. Yes, sir. 

Q. 9. Have you ever known him or any of his workmen to use a 
trowel or cut between the blocks in any way? 

A. No. - 


Cross-examination of Otto BENNINGHOVEN by Mr. WHEATON: 


Q. 1. These pavements laid by Schalike are just as good 
61 pavements, as far as you can see, as those laid by the Schil- — 
linger Company, where the tar-paper is used between the 
blocks? 
A. No. 
Q. 2. You say they are not as good ? 
A. No 


Q. 3. Why not? 

A. Because they crack more. 

(). 4. Crack more where ? 

A. Any place where it is liable to settle it is liable to crack. 

Q. 5. Have these pavements which Schalike has laid cracked 
across the blocks that you know of? 

A. What do you mean by “across the blocks? ” 

Q. 6. Across these squares into which you marked the surface ? 

A. What do you mean—in the joint or in the center of the block? 

Q. 7. In the center of the block. 

A. Yes, sir. 

Q. 8. Which pavements of these that Schalike has had laid since 
you “— been at work for him have cracked in the center of the 

lock ? 
62 A. On O’Farrel street; the first job I started to work forhim. 
Q. 9. In front of whose place ? 

A. I couldn’t say. Mr. Schalike could say. When he laid these 
vavements he and Molitor was in company. I didn’t think of that 
efore. They were in company then. 

Q. 10. Were you at work for Schalike then ? 

A. Yes. They were in company, both of them. 

Q. 11. Molitor did a great deal of very miserable work, didn’t he? 

A. I don’t know. 

Q. 12. Don’t you know? 

A. No, sir. 

Q. 13. Which one of these pavements that has been laid by Schalike 
since he has been in business alone has broken across the center of 
the blocks ? 

A. The Bay City Market pavement. 

Q. 14. On what street ? 

A. Market. 
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Q. 15. Whereabouts on Market ? 
A. Between 6th and 5th, I believe. 
63 Q. 16. On which side of Market street ? 
A. It is on the right-hand side as you go out. 

Q. 17. Is it front of the Bay City Market ? 

A. Yes, sir. 

Q. 18. How many of those blocks have broken across the center ? 

A. I didn’t count them. 

Q. 19. More than one? A 

A. Well, I seen more than one if I am not mistaken. 

Q. 20. Now, you used the expression “across the center of the 
block.” What do you mean by blocks? 

A. Where there is a mark on the top; it is marked into two-feet 
squares; right through the center of that, where it is marked on 
the top. 

Q. a1. By “block” you mean the two-foot square that is between 
the four of those marks, do you ? 

A. Yes, sir. 

Q. 22. Have these pavements laid by the defendant any of them 

cracked in those marks, so far as you know? ; 
64 A. I don’t know; not as J could say. 
Q. 23. Have you ever looked at them to see? 

A. I have looked at some of them—not at all. 

Q. 24. Haven’t you found any of them cracked in the marks? 

A. Not as I know of. 

Q. 25. Then why are they not just as good as the pavements laid 
by the Schillinger ma,“ : | 

A. Because they are liable to crack ; it is all one solid mass, while 
in the Schillinger patent it is laid into blocks, and, if it should hap- 
pen to settle, the stone would settle, and they can raise that, while 
they can’t do it with this; they will have to break this up and re- 

air it. 
. Q. 26. They are laid in competition with the Schillinger patent, 
are they not? 

A. How do you mean? 

Q. 27. Both parties bidding for the same jobs—that is, Schalike and 

the Schillinger company bidding against each other for 
65 —— jobs where people want artificial stone pavements 
aid ‘ 

A. I don’t know anything about that. : 

Q. 28. Is that a fact that you don’t know anything about it? 

A. No; I do not. 

Q. 29. Don’t you know that they are bidding against each other 
in the market for jobs? 

A. Not to my knowledge; I have not seen any bids made. 

Q. 30. Then you have been at work for the defendants laying 
these pavements for over a year and don’t know, up to this time, 
that the pavements laid out by Schalike are competing pavements 
with the pavements laid by the Schillinger company ? 

A. Not as I know of. 
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(It is admitted that, if called and sworn as witnesses on behalf of 
respondent, August Benninghoven and John Glanz would each give 

substantially the same testimony as that given by the last 
66 witness, Otto Benninghoven.) 


Respondent rests. 


It is agreed by counsel that complainant is the owner of the 
Schillinger patent described in the bill. 


Waiver as to Reading Depositions to Witnesses and Signing Same by 
Them. 


By agreement of counsel the reading of the above depositions by 
the witnesses and the signing of the same by them respectively are 
hereby waived. 

The time within which testimony may be taken herein is ex- 
tended by agreement of counsel for the respective parties to and in- 
cluding the 17th day of November, 1885. 


Monpay, November 23, 1885. 


Present : Mr. Wheaton, counsel for complainant; Mr. Eyre, coun- 
sel for respondent. 


Deposition of Louis F. Reichling. 


67 Examination-in-chief of Louis F. RE1cHLING on behalf of 
complainant: ~*° 


In response to questions of Mr. WHEATON the witness testified as 
follows : 


My name is Louis F. Reichling ; my age is twenty-nine years; I 
live in Oakland, and Iam a manufacturer of artificial stone pave- 
ment; I have been manufacturing such pavement under the Schill- 
Inger patent four years and upwards. . 

Complainant’s Exhibit B, now before me, is a photograph mainly 
of the sidewalk in front of General Barnes’ place, in this city, on 
Sutter street, between Jones and Leavenworth. 


(It is admitted that the General Barnes sidewalk mentioned by 
the witness is the same sidewalk referred to in the testimony of the 
witness Schalike as the sidewalk in front of the premises of Culonel 
Barnes. 


68 I took that photograph on November 21st, 1885; I did not 
see that pavement laid, but it has the appearance of having 
been slightly cut on the surface when it was laid. The regular lines 
shown in the photograph on the surface of the pavement represent 
the joints of the blocks composing the pavement. The irregular 
lines shown on the photograph represent cracks across the blocks of 
the pavement. This pavement was laid in adhering blocks. The 
cracks show that. 
The photographs marked “ “on agen Exhibit- C and D,” re- 
spectively, are two photographs which were taken by me-on No- 
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vember, 18, 1885, and mainly showing part of the pavement in 
front of Manuel Eyer’s place, on the corner of Bush and Buchanan 
streets, in this city. The white spot or blotch near the centre of the 
pavement in each-of these photographs represents a plaster-of-paris 
cast, which was taken at that place, in the joints of the 
69 pavement. 
Complainant’s “Exhibit E” is a_plaster-of-paris cast, 
shown in those photographs. 


(Complainant puts in evidence the photographs above referred to, 
marked respectively Complainant’s Exhibit- B, C, and D, and also 
the plaster-of-paris cast referred to, marked Complainant’s Ex- 
hibit E.) 

This Exhibit E shows the depth of the indentations in the pave- 
ment. That cast represents the joints of the pavement at that place. 
The long ridge represents the joints cut parallel with the line of the 
fence and curb; the short ridge represents the juints cut in the pave- 
ment, running from the curb to the fence. That cast, Exhibit E, 
fairly represents the depth of the indentations made by the lines which 

cut the surface of that pavementintosquares. I examined that 
70 pavement to see re or not there were any openings in 

the joints which are shown by the lines in the photographs. 
I found openings along the joints in several places. The place where 
this cast was taken is one place in the Joint running parallel with 
the fence and curb. I also found cracks in the parallel joints on 
each side of that; those were minute cracks running in the joint at 
the bottom of the seam; those cracks ran along the joint; those 
cracks were caused by shrinkage. I did not examine all the joints 
in the pavement to see whether there were cracks in all of them. 
I think I examined five or six. I found cracks in those three joints 
that I have spoken of and in all of those lines running from ‘the 
curb to the fence. I examined the pavement to see whether there 

were any blocks broken across, and I did not find any such; 
71 at that time there was present with me George Goodman, 
‘ Theodore Van Tassel, Charles E. Osgood, and Warren W. 
‘wworey. 

I ieee read the testimony of Mr. Schalike in this case with ref- 
erence to the several terns which he had laid. I examined the 
pavements mentioned in his testimony laid by him on Bush street, 
from Gough to Octavia, in front of several residences there—among 
others Dr. Murphy’s. 

The pavements represented in the photographs C and D is one 
of the pavements which Mr. Schalike testified he had laid. The 
surface of the pavement laid by the defendant on Bush street, be- 
tween Gough and Octavia streets, was cut into blocks the same as 
Mr. Eyre’s pavement. I examined those pavements mentioned to 
see whether or not there were cracks in the joints made by cutting 

the surface into blocks. I found cracks caused by shrinkage 
72 ~—_-in the joints running parallel with the fence in several places 
in the pavement on Bush street, between Octavia and Gough. 
I examined this pavement thoroughly and found no cracks any- 
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where else; no cracks across the blocks; in all the places that I ex- 
amined I did not find any of the blocks broken across in any of the 
pavements the defendant has laid. I found no cracks in any of 
them, except in the cracks of the joints; in all of those I examined 
the cut in the surface of the pavements had been deep enough io 
control the cracking. I know that because I examined this pave- 
ment and found no cracks anywhere else, except in the joints. 


Cross-examination of Louts F. REICHLING : 


In response to questions of Mr. Eyre the witness testified on 
cross-examination as follows: 


73 These cracks in the Joints were small cracks. I did not 
measure their depth. : 
Q. Were they a thirty-second of an inch deep? 
A. I did not measure the cracks. 
Q. They were not over a thirty-second of an inch, were they ? 
A. I did not measure them. 
Q. But you could tell whether they were infinitesimal cracks or 
whether they had any depth ? : 
A. They were minute cracks caused by shrinking. 
Q. Can you give an idea of their depth ? 
A. I should judge that they ran through the pavement. I did 
not measure them; I only judge that. 
At present it needs close examination to see those cracks. After 
awhile they can be easily seen. That is my opinion, based on facts. 
Some of these pavements have been laid for years, and in 
74 some of those I have seen plainly cracks which divided the 
joints. They are so plain that you can see them very easily. 
IT know that the joints in the Schalike pavements are made by a 
joint cutter. I don’t believe they were made by this marker, except 
one. They were make by a marker similar to that. When I use 
the term “cut into joints” I mean that there has been a cut or in- 
dentation made to control the cracking of the pavement. I say to 
control the cracking, because I have seen it done. What I mean by 
cutting in the Schalike pavement is done with an instrument sim1- 
lar to “ Exhibit 1.” | 


(It is admitted by both complainant and respondent that if called 
and examined as witnesses on behalf of complainant George Good- 
man, Charles E. Osgood, and Theodore Van Tassel, now present, 

and Warren W. Morey would each testify to substantially the 
7d same facts testified to by the witness, Reichling.) 


Examination continued, in conformity to agreement of counsel, to 
the 24th instant, at two o’clock p. m. 


TuEspay, November 24, 1885. 


Present: Mr. Wheaton, counsel for complainant; Mr. Eyre, of 
counsel for respondent. 
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Complainant puts in evidence a certified copy of reissued letters 
patent, granted May 2d, 1871, to John J. Schillinger, for improve- 
ment in concrete pavements, marked “Complainant’s Exhibit A.” 


It is agreed by counsel that the said certified copy may be with- 
drawn upon the substitution in place thereof of the copy specifica- 
tions and drawings. 


76 It is admitted by respondent that the averments of the 
bill with reference to the assignment to complainant of said 
letters patent are true. 


Deposition of Warren W. Morey. 


Examination-in-chief of WARREN W. Morey on behalf of 
complainant: 


In response to questions of Mr. WHEATON the witness testified as 
follows : 


My name is Warren W. Morey; my ageis thirty years; I live in 
San Francisco, and my business is laying artificial stone pavements. 
I have seen the pavement that was laid by defendant, Schalike, on 
Buchanan street, between Bush and Sutter, in which some of the 
blocks were taken up and replaced by new blocks. I think three 
blocks were there taken up and replaced. When those blocks 

were taken up, two of them, I am sure, showed a crack in the 

77 indentation in the joint previous to their being taken up; as 
to the other one Iam not sure. I do not know how deep 

that crack went. When those blocks were removed I think they 
were separated from the blocks which were not removed along the 
line of the indentation which was made by the joint merely at the 
time the indentation was made, but Iam not sure about that; I 
was not there at the time the joint was made, but they showed the 
separation on the top. I think they were entirely separated from 
the other blocks. The blocks adjacent to those which were removed 
were not broken. The line of the blocks which were removed, 
against which the new blocks were laid, was the line of indentation 
which was originally made with a joint marker. I examined that 
pavement in that particular place three or four times. I examined it 
before the blocks were removed. I examined it after the blucks 

78 had been removed and new ones laid in place of those that 
were removed. I could tell that the old blocks had been re- 
moved and new ones put in their places from the fact that the old 
blocks showed a crack from the corner of the iron water-box there, 
which was situated in or near those blocks which were taken up, and 
had no joints through the center of the blocks, which the new blocks | 
showed in running from the iron box. I don’t know as I could ex- 
lain the difference in appearance on the surface between the new 
blocks and the old ones, but there is a difference, which can be readily 
seen by anybody who is accustomed to the work. New work looks 
newer and smoother than old work does. 
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(lt is admitted by and between complainant and respondent that 

the pavement referred to by witness Morey in his testimony 

79 was originally laid subsequent to the commencement of this 
suit.) 


Complainant rests. 
Deposition of F. W. Schalike. 


Re-examination of F. W. ScHALIKE on behalf of respondent: 


In response to questions of Mr. Eyre the witness testified on re- 
examination as follows: 


The reason why those two blocks, referred to by the last witness, 
were taken out and replaced was because they were cracked in the 
center from the box corner to the joint on the old work; that was 
several weeks, I think, after I had laid them. There was no crack 
in the indentation made by the marker. Thecrack ran from the box 
irregularly across the block. We did not take any of those blocks 
up; we only took the top surface off. When we took the top surface 

off there was no division or split underneath where the in- 
80 dentation was made by the marker. We had tochisel it care- 

fully out or else we would break the other stone on the sur- 
face. It was one mass with the other stone, and we had to chisel it 
carefully off along the indentation marker which separated it from 
the adjoining square. <a 

I have recently looked at the pavements laid by me since I went 
into business for myself. I have found no case where the pavement 
has split or cracked in the line where we used the marker. I found 
some were cracked across the whole block. 


Recross-examination of F. W. ScHALIKE: 


In response to questions of Mr. WHEATON the witness testified, on 
recross-examination, as follows: 


There is a difference in the thickness of the top surface in 
81 those pavements. It varies from half to three-quarters of an 
inch. I could not say how thick the top surface was at the 
place where I put down the new top material of the blocks, but the 
general thickness is about half an inch. That is about what we 
always intend to lay. I have recently examined the joints in the 
pavements Jaid by me in front of Mr. Eyre’s place, 1822 Buchanan 
street. There are no blocks there. There is a solid mass there 
before Mr. Eyre’s place. There is no blocks there whatever. The 
surface is marked off into squares only as far down as one-sixteenth 
of an inch. I have not seen any of those squares in that pavement 
that were cracked across the surface. That pavement is laid of the 
ordinary material of which these artificial stone pavements are laid— 
that is, gravel and Portland cement. 
Q. Why is it that that material in that pavement does not 
82 shrink any when it does in so many others laid, with the 
same materials around town ? 
4—940 
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A. I would be glad if you would explain that. I am not able to. 
I did not see any cracks in the joints running parallel with the 
curb and fence in that pavement of Mr. Eyre’s. I did see cracks in 
the joints running the other way. I made the indentations in that 
pavement with a joint marker along the top of the scantling joints 
running from the curb to the street, where they did open. 

Q. Can you tell any reason why, in the case of the pavements 
which you laid in which you made the indentations, as shown in 
the evidence, the opening made by subsequent shrinking followed 
that indentation from the curb to the fence, and openings do not 
follow the indentations in the pavement in front of General Barnes’ 

place on Sutter street ? 


83 A. At General Barnes’ place the pavement is laid in ad- 


hering blocks. It is a different pavement altogether. 
Q. What do you mean by the General Barnes pavement being 
laid in adhering blocks? - 
A. It was made separate, block by block. 


Mr. Eyre: He evidently does not understand the meaning of the 
word adhering. He don’t mean adhering at all. 
The Witness: It was adhering or adjoining blocks. 


Re-examination of Orro BENNINGHOFEN on behalf of re- _ 


spondent: 


In response to questions of Mr. Eyre the witness testified, on re- 
examination, as follows: 


There were no two blocks removed from the pavement which has 

been spoken of by the witness- Morey and Schalike. Only a 

84 portion of two blocks was removed. I removed those por- 

tions with a cold chisel and hammer. There was no division 

underneath crack that was made by the marker on the top. There 

were no blocks split underneath that. These portions of the blocks 
that were removed were a solid mass with the adjoining blocks. 


Cross-examination: em 


In response to questions of Mr. WHEATON the witness testified on 
cross-examination as follows: 


At the place where those blocks were removed there was a tree, 
and there were probably a couple of inches of stuff there that I had 
to chisel off to make it a regular square. I believe in one square I 
took all of the stuff out down to-the ground, and in the other case 

I believe I only removed the top surface. The block, a por- 
85 tion of which I removed down to the ground, was right near 

the curb. It was a granite curb. I did not remove the curb 
when [ removed that block. <A portion of the adjoining block I re- 
moved when I removed that one by chiseling it out. I removed 
just an edge of it underneath where it was marked by the joint 
marker. I chiseled in the center of the mark on top of the block. 
There were no blocks there to remove. What I removed was afew 
inches of the stuff—cement and gravel. I removed that to make it 


iyo a 


; 


a 
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full square on top. There were trees there before. I did not 
easure to see how far apart those trees were. I could not say; I 


have no idea. I could not say whether they were more or less than 


te 


n feet apart. I do not know whether they were before one house 


or two houses. 
86 Re-examination of HERMAN BENNINGHOFEN on behalf of the 


respondent : 
In response to questions of Mr. Eyre the witness testified, on re- 


examination, as follows: 


M 


Mr. Schillinger and I together took up these two blocks that Mr. 
orey has spoken of in the pavement at the corner of Bush and 


Buchanan streets; I could not tell how long those blocks had been 


la 


id before they were taken out—a few weeks; there was a crack om 


the surface of those eS but it was not in the mark where 


the joint marker hac 


th 


run; it was irregular through the center of 
e block ; in taking up those two blocks there was no mark or split 


where the joint marker had been run; it was a solid mass with the 


next block ; I chiseled the top stuff out; the bottom course 


87 was not taken out; the buttom course was all one solid mass 


Cross-examination of HERMAN BENNINGHOFEN: 


In response to questions of Mr. WHEATON the witness testified, on 


cross-examination, as follows: 


There was an iron box ‘imbed-ed in that block of the pavement 


when the pavement was originally laid; I da not know what made 


th 


ec pavement crack from the corner of that box; I do not know 


what caused the crack; I saw the crack; that is all I know about 


it 


; the reason why I chiseled off the top of that block and relaid it 


was because they wanted it done; I was ordered to do it by the boss; 


th 


e mark was not large enough to disfigure the block ; it was a small 
mark ; as to its disfiguring the block sufficient to make them 


8S want. a new block laid because the crack was there, I do not 


to 


or 


know anything about that; the boss, Mr. Schalike, told me 
chisel it up, and I did so. 


(Complainant agrees that respondent may at any time before 
on the trial produce and introduce in evidence the disclaimer 


filed by the patentee, Schillinger.) 


Waiver, &c. 


By agreement of counsel for the respective parties the reading of 


the above depositions of the witnesses and the signing of the same 
by them respectively are waived. 


89 


Testimony closed. 
Certificate of Examiner. 


I certify that previous to giving his testimony cach of the wit- 
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nesses in the foregoing depositions named was by me duly sworn to . \ 
tell the truth, the whole truth, and nothing but the truth, in the 

cause in the caption of said depositions entitled ; that said deposi- 
tions were taken down in writing by me and, by agreement of coun- 
sel, by J. L. Holland, at the place in said caption named, at the sev- 
eral times in said depositions set forth, and in the presence of coun- 
sel for the respective parties to said cause, and that the reading of 
said depositions to said witnesses and the signing thereof by them 
respectively were by said counsel waived. 


further testify that I am not attorney nor of counsel for any of aT 
the a to said cause, nor in any way interested in the event 
thereof. 
90 In witness whereof I have hereunto set m7 hand this 25th $ 
day of November, A. D. 1885. | 
S. C. HOUGHTON, 
q Examiner, &c. 
' Endorsed: Testimony opened and refiled Jan’y 12,1886. L.S. 


B. Sawyer, clerk. 
(Here follows diagram, marked page 91.) 


92 COoMPLAINANT’S EXHIBIT A. 


é United States Patent Office. 
zi JOHN J. SCHILLINGER, of New York, N. Y. : 
Letters Patent No. 105,599, dated July 19, 1870; reissue No. 4364, F 
I 


dated May 2, 1871. 


Improvement in Concrete Pavements. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, John J. Schillinger, of the city, county, and 
State of New York, have invented a new and useful improvement a 
in concrete pavement; und I do hereby declare the following to be a + 
full, clear, and exact description thereof, which will enable those a 
skilled in the art to make and use the same, reference being had to 
the accompanying drawing, forming part of this specification, in 
which drawing— 

Figure 1 represents a plan of my pavement. 

Figure 2 is a vertical section of the same. 
93 Similar letters indicate corresponding parts. 7 
This invention relates to a concrete pavement, which is laid a. 
in sections, so that each section can be taken up and relaid without : 
disturbing the adjoining sections. 

With the joints of this sectional concrete pavement are combined 
strips of tar-paper, or equivalent material, arranged between the 
several blocks or sections in such a manner as to produce a suitable 
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tight joint and yet allow the blocks to be raised separately without 

affecting the blocks adjacent thereto. 
In carrying out my invention I form the concrete by mixing ce- 
ment with sand io gravel, or other suitable material, to form a 
lastic compound, using about the following proportions: One part, 
y measure, of cement, one part, by measure, of sand, and from three 
to six parts, by measure, of gravel, with sufficient water to 


94 render the mixture plastic; but I do not confine myself to any 
definite proportions or materials for making the concrete com- 
position. 


While the mass is plastic I lay or spread the same on the founda- 
tion or bed of the pavement, either in molds or between movable 
joists of the proper thickness, so as to form the edges of the concrete 
blocks a a, one block being formed after the other. 

When the first block has set I remove the joists or partitions be- 
tween it and the block next to be formed, and then I form the second 
block, and so on, each succeeding block being formed after the ad- 
jacent blocks have set, and, since the concrete in setting shrinks, the 
second block when set does not adhere to the first, and so on, and 
when the pavement is completed each block can be taken up inde- 
pendent of the adjoining blocks. 

Between the joints of tie adjacent blocks are placed strips b of tar- 

paper, or other suitable material, in the following manner: 
95 After completing one block a I place the tar-paper b 
along the edge where the next block is to be formed, and I 
put the plastic composition for such next block up against the tar- 
aper joint, and proceed with the formation of the new block until 
it is completed. In this manner | proceed until the pavement is 
— interposing tar-paper between the several joints, as de- 
scribed. 

The paper constitutes a tight water-proof joint, but it allows the 
several blocks to heave separately from the effects of frost or to be 
raised or removed separately whenever occasion may require with- 
out injury to the adjacent blocks. 

The paper when placed against the block first formed does not 
adhere thereto, and therefore the joints are always free between the 
several blocks, although the paper may adhere to the edges of the 
block or blocks formed after the same has been set up in its place 

between the joints. 
96 In such cases, however, where cheapness is an object, the 
tar-paper may be omitted, and the blocks formed without in- 
terposing anything between their joints, as previously described. 

In this latter case the joints soon fill up with sand or dust, and the 
vavement is rendered sufficiently tight for many purposes, while the 
blocks are detached from each other, and can be taken up and re- 
laid, each independent of the adjoining blocks. 

What I claim as new, and desire to secure by letters patent, is— 

1. A concrete pavement laid in‘detached blocks or sections, sub- 
stantially in the manner shown and described. 

2. The arrangement of tar-paper, or its equivalent, between ad- 
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tight joint and yet allow the blocks to be raised separately without 

affecting the blocks adjacent thereto. 
In carrying out my invention I form the concrete by mixing ce- 
ment with sand and gravel, or other suitable material, to form a 
lastic compound, using about the following proportions: One part, 
y measure, of cement, one part, by measure, of sand, and from three 
to six parts, by measure, of gravel, with sufficient water to 


94 render the mixture plastic; but I do not confine myself to any 
definite proportions or materials for making the concrete com- 
position. : 


While the mass is plastic I lay or spread the same on the founda- 
tion or bed of the pavement, either in molds or between movable 
joists of the proper thickness, so as to form the edges of the concrete 
blocks a a, one block being formed after the other. 

When the first block has set I remove the joists or partitions be- 
tween it and the block next to be formed, and then I form the second 
block, and so on, each succeeding block being formed after the ad- 
jacent blocks have set, and, since the concrete in setting shrinks, the 
second block when set does not adhere to the first, and so on, and 
when the pavement is completed each block can be taken up inde- 
pendent of the adjoining blocks. 

Between the joints of the adjacent blocks are placed strips b of tar- 

paper, or other suitable material, in the following manner: 
95 After completing one block a I place the tar-paper b 

along the edge where the next block is to be formed, and I 
put the plastic composition for such next block up against the tar- 
paper joint, and proceed with the formation of the new block until 
it is completed. In this manner I proceed until the pavement is 
ee tar-paper between the several joints, as de- 
scribed. 

The paper constitutes a tight water-proof joint, but it allows the 
several blocks to heave separately from the effects of frost or to be 
raised or removed separately whenever occasion may require with- 
out injury to the adjacent blocks. ' 

The paper when placed against the block first formed does not 
adhere thereto, and therefore the joints are always free between the 
several blocks, although the paper may adhere to the edges of the 
block or blocks formed after the same has been set up in its place 

between the joints. 
96 In such cases, however, where cheapness is an object, the 
tar-paper may be omitted, and the blocks formed without in- 
terposing anything between their joints, as previously described. 

In this latter case the joints soon fill up with sand or dust, and the 
avement is rendered sufficiently tight for many purposes, while the 
locks are detached from each other, and can be taken up and re- 

laid, each independent of the adjoining blocks. | 

What I claim as new, and desire to secure by letters patent, is— 

1. A concrete pavement laid in detached blocks or sections, sub- 
stantially in the manner shown and described. 

2. The arrangement of tar-paper, or its equivalent, between ad- 
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joining blocks of concrete, substantially as and for the purposes set 


forth. 
JOHN J. SCHILLINGER. 
Witnesses - 
W. HAUFF. 
KE. F. KASTENHUBER. 
97 Endorsed: U. 8. C. C’t, Cal. 3743. Complainant’s Ex- 


hibit A. S.C. H., Ex’r. Opened and refiled Jan’y 12, 1886. 
L. S. B. Sawyer, clerk. 


(Here follow 3 photographs, marked pp. 98, 99, and 100.) 


98 COMPLAINANT'S EXHIBIT B. 


Endorsed: U.S. [C.] C’t, Cal. 3743. Complainant’s Exhibit B. S. - 


C. H., Ex’r. Opened and refiled Jan. 12, 1886. L. S. B. Sawyer, 
clerk. 


99 COMPLAINANT'S EXHIBIT C. 


Endorsed: U.S. C. C’t,Cal. 3743. Complainant’s Exhibit C.  S. 
C. H., Ex’r. Opened and refiled Jan. 12, 1886. L. S. B. Sawyer, 


clerk. 
100 COMPLAINANT'S ExHIBIT D. 


Endorsed : U.S. [C.] C’t, Cal. 3743. Complainant’s Exhibit D. §S 
C. H., Ex’r. Opened and refiled Jan’y 12, 1886. L.S. B. Sawyer, 


clerk. 


101 At a stated term, to wit, the February term, A. D. 1886, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Wednesday, the 
2d day of June, in the year of our Lord one thousand eight hundred 
and eighty-six. . 
Present: The Honorable George M. Sabin, U. S. district judge for 
the district of Nevada, assigned to hold and holding circuit court. 


Order Allowing Appeal. 


THE CALIFORNIA ARTIFICIAL STONE PAVING CoMPANY 
v8. No. 3748. 


F. W. ScHALICKE. 


On motion of M. A. Wheaton, Esq., solicitor for complainant 
herein, it is ordered that an appeal from the final decree of said cir- 
cuit court, filed and entered on the 24th day of May, A. D. 1886, 
. being a day in the February, A. ID. 1886, term of said circuit court, 
in the above-entitled cause, be, and the same hereby is, allowed, and 
that a certified transcript of the pleadings, depositions, stipulations, 
and proceedings be forthwith transmitted to the Supreme Court of 
the United States on the appellant giving a bond in the sum of five 


bundred dollars. 


2 vs. F. W. SCHALICKE. 31 


« My 102 At a stated term, to wit, the July term, A. D. 1886, of the 
| circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Monday the 12th 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-six. 9 
Present: The Honorable Lorenzo Sawyer, circuit Judge. 


me Order Allowing Certain Exhibits to be Sent with Transcript. 
THE CALIFORNIA ARTIFICIAIls STONE PAVING COMPANY 
, : v8. No. 3748. 
oo 2. F. W. ScHALICKE. ) 


It appearing to the court that Complainant’s Exhibit E and Re- _ 
spondent’s Exhibits 1 and 2 in the above-entitled cause cannot be 

duplicated, it is ordered that the original exhibits herein re- 

103. cited may be sent up to the Supreme Court of the United States _ 

with the transcript on appeal herein. 


(Signed) LORENZO SAWYER, 
Circuit Judge. 
Endorsed: Filed July 12, 1886. L.S. B. Sawyer, clerk. 
2 104 Bond on Appeal. 


In the Supreme Court of the United States. 


THe CaLirorniA ARTIFICIAL Stone Pavina Company, Appellant, 


v8. 
F. W. ScHALIcKE, Appellee. 


Francis Reichling, are held and firmly bound unto F. W. Shalicke, 
sald appellee, in the sum of five hundred dollars, lawful money of 
the United States of America, to be paid to said F. W. Schalicke, 
his executors or administrators ; to which payment, well and truly 


‘ Know all men by these presents that we, Thomas Varney and 


A to be made, we bind ourselves, and each of us, jointly and severally, 
é and our and each of our heirs, executors, and administrators, firmly 
~ ¥ by these presents. 
“ 105 Sealed with our seals and dated this 9th day of June, A. 
D. 1886. 


Whereas the above-named The California Artificial Stone Paving 
Company has prosecuted an appeal to the Supreme Court of the 
: United States to reverse the decree rendered by and filed and en- 
= 2 tered of record in the circuit court of the United States of America 
of the ninth judicial circuit in and for the district of California on 
the twenty-fourth day of May, A. D. 1886, being a day in the Feb- - 
ruary, A. D. 1886, term of said circuit court, in the cause entitled 
The California Artificial Stone Paving Company, complainant, 
- against F. W. Schalicke, respondent, No. 3743: 
ie Now, therefore, the condition of this obligation is such that, 
if the above-named The California Artificial Stone Pavipg Com- 
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102 At a stated term, to wit, the July term, A. D. 1886, of the 
circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Monday the 12th 
day of July, in the year of our Lord one thousand eight hundred 
and eighty-six. fe 
Present : The Honorable Lorenzo Sawyer, circuit judge. 


sontge Oh he 
~ 


a: Order Allowing Certain Exhibits to be Sent with Transcript. 


THE CALIFORNIA ARTIFICIAIs STONE PAVING ee wie 
v8. o. 3743. 
9° Be, F. W. ScHALICKE. 


It appearing to the court that Complainant’s Exhibit E and Re- 
spondent’s Exhibits 1 and 2 in the above-entitled cause cannot be 
duplicated, it is ordered that the original exhibits herein re- 
' 103 ~—s cited may be sent up to the Supreme Court of the United States 
, with the transcript on appeal herein. 
(Signed) LORENZO SAWYER, 
Circuat Judge. 


Endorsed: Filed July 12, 1886. L.S. B. Sawyer, clerk. — 
104 Bond on Appeal. 
In the Supreme Court of the United States. 
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THE CALIFORNIA ARTIFICIAL STONE Pavina Company, Appellant, 
v8 


F. W. ScHALICKE, Appellee. 


Know all men by these presents that we, Thomas Varney and 
Francis Reichling, are held and firmly bound unto F. W. Shalicke, 
said appellee, in the sum of five hundred dollars, lawful money of 
the United States of America, to be paid to said F. W. Schalicke, 
his executors or administrators ; to which payment, well and truly 
to be made, we bind ourselves, and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 

by these presents. | 
105 Sealed with our seals and dated this 9th day of June, A. 
D. 1886. | 

Whereas the above-named The California Artificial Stone Paving 
Company has prosecuted an appeal to the Supreme Court of the 
United States to reverse the decree rendered by and filed and en- 


i tered of record in the circuit court of the United States of America 
‘ of the ninth judicial circuit in and for the district of California on 
3 the twenty-fourth day of May, A. D. 1886, being a day in the Feb- . 


ruary, A. D. 1886, term of said circuit court, in the cause entitled 
The California Artificial Stone Paving Company, complainant, 
against F. W. Schalicke, respondent, No. 3743: 

Now, therefore, the condition of this obligation is such that, 
if the above-named The California Artificial Stone Paving Com- 


pa 
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pany shall prosecute its said appeal to effect and answer all costs 
and damages if it shall fail to make good its plea, then this 
106 obligation shall be void; otherwise to remain in full force 


and virtue. 
THOMAS VARNEY. SEAL. 
FRANCIS REICHLING. [sgAL. 


Sealed and delivered in presence of— 
L. 8. B. SAWYER. 


Unitep States oF AMERICA, a ; 
District of California, 

Thomas Varney and Francis Reichling, being duly sworn, each 

for himself deposes and says that he is a householder in said district 


of California and is worth the sum of five hundred dollars over 
and above all his just debts and liabilities and exclusive of property 


exempt from execution. 
| THOMAS VARNEY. 
FRANCIS REICHLING. 


Subscribed and sworn to before me this 9th day of June, A. D. 


1886. 
L. S. B. SAWYER, 
Com’r U. S. Circuit Court., Dist. Cal: 


Endorsed: Approved. (Signed) Lorenzo Sawyer, circuit judge. 
Filed June 9, 1886. L.S. B. Sawyer, clerk. 


107 In the Circuit Court of the United States for the District of 
California. 


THE CALIFORNIA ARTIFICIAL STONE PAVING COMPANY 
v8. No. 3748. 
F. W. ScHALICKE. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
for the district of California, do hereby certify the foregoing one 
hundred and six written pages, including three exhibits in photo- 
graph, numbered from 1 to 106, inclusive, to be a full, true, and 
correct copy of the record and of all proceedings in the above and 
therein-entitled cause, except Complainant’s Exhibit E and Respond- 
ent’s Exhibits 1 and 2, the originals of which, by order of the pre- 

siding judge, accompany this transcript. 
108 Attest my hand and the seal of said circuit court this 13th 
day of July, A. D. 1886. 
[The Seal of the Circuit Court, District of Cal’a.] 


L. 8S. B. SAWYER, Clerk. 


109 Uwnrrep SraTes oF AMERICA, 88: 


To F. W. Schalicke, Greeting: | ; 


You are hereby cited and admonished to be and appear at th 
Supreme Court of the United States, to be held at the city of Wash- 
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ington, in the District of Columbia, on the eleventh day of October, 
A. D. 1886, pursuant to an order allowing an appeal from the final 
decree of the circuit court of the United States in and for the dis- 
trict of California in the cause wherein the California Artificial 
Stone Paving Company is appellant and you are appellee, to show 
cause, if any there be, why the said decree in the said order men- 
tioned should not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 10th day of 
July, A. D. 1886, and of the Independence of the United States the 


one hundred and eleventh. 
LORENZO SAWYER, 
U.S. Circuit Judge, Ninth Judicial Circuit. 

110 [Endorsed :] No. 3743. In the Supreme Court of the 

United States. The California Artificial Stone Paving Com- 
pany, appellant, vs. F. W. Schalicke, appellee. Citation. Service of 
a copy of the within citation is hereby acknowledged this 12th day 
of July, 1886. Manuel Eyre, solicitor for respondent and appellee. 
Filed July 12, 1886. L.S. B. Sawyer, clerk. 


Endorsed on cover: California C.C. U.S. No. 940. The Cali- 


fornia Artificial Stone Paving Company, appellant, vs. F. W. 
Schalicke. Filed July 23d, 1886. | 
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pany shall prosecute its said appeal to effect and answer all costs 
and damages if it shall fail to make good its plea, then this 
106 obligation shall be void; otherwise to remain in full force 
and virtue. 
THOMAS VARNEY. 
FRANCIS REICHLING. 


SEAL. 
SEAL. 


therein-entitled cause, except Complainant’s Exhibit E and Respond- 

ent’s Exhibits 1 and 2, the originals of which, by order of the pre- 
siding judge, accompany this transcript. 

108 Attest my hand and the seal of said circuit court this 13th 
day of July, A. D. 1886. 


[The Seal of the Circuit Court, District of Cal’a.] 
L. S. B. SAWYER, Clerk. 


109 UwnitTep States oF AMERICA, 88: 


To F. W. Schalicke, Greeting : 
You are hereby cited and admonished to be and appear at the 
Supreme Court of the United States, to be held atthe city of Wash- 


vs. F. W. SCHALICKE. 33 


ington, in the District of Columbia, on the eleventh day of October, 
A. D. 1886, pursuant to an order allowing an appeal from the final 
decree of the circuit court of the United States in and for the dis- 
trict of California in the cause wherein the California Artificial 
Stone Paving Company is appellant and you are appellee, to show 
cause, if any there be, why the said decree in the said order men- 
tioned es # not be corrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Lorenzo Sawyer, judge of the circuit court 
of the United States for the district of California, this 10th day of 


July, A. D. 1886, and of the Independence of the United States the 


LORENZO SAWYER, 
U.S. Circuit Judge, Ninth Judicial Circuit. 


one hundred and eleventh. 


110 [Endorsed :] No. 3743. In the Supreme Court of the 

United States. The California Artificial Stone Paving Com- 
pany, appellant, vs. F. W. Schalicke, appellee. Citation. Service of 
a copy of the within citation is hereby acknowledged this 12th day 
of July, 1886.. Manuel Eyre, solicitor for respondent and appellee. 
Filed July 12, 1886. L.S. B. Sawyer, clerk. 


Endorsed on cover: California C.C. U.S. No. 940. The Cali- 
fornia Artificial Stone Paving Company, appellant, vs. F. W. 
Schalicke. Filed July 23d, 1886. 
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MANUEL EYRE, 
_ Counsel for Appellee. 


SUPREME COURT OF THE UNITED STATES > 
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The California Artificial Stone Paving Co., ae 


M. A. WHEATON, x 
Counsel for Appellant. == 


Su the Supreme Court 


OF TRE 


UNITED STATES, 


THE CALIFORNIA ARTIFI- 
CIAL STONE PAVING 
COMPANY, 


Complainant and Appellant, 
vs. 


F. W. SCHALICKE, 
Respondent and Appellee. 


APPELLANT'S BRIEF. 


The action in this case is in equity, and was 
brought for an alleged infringement of United 
States Reissued Letters Patent No. 4364, bearing 
date May 2nd, 1871, and issued to John J. Schil- 
linger of New York for an improvement in con- 
crete pavements. 


The patent has been often tested and sustained 
in the United States Circuit Courts, and the ques- 


tion as to what constituted an infringement of it 
has often been decided. : 
| Schillinger vs. Gunther, 2 Banning, and — 
Arden’s Patent Cases, 544. 
Schilanger vs. Gunther, 3 Ibid., 491. 
Schillinger vs. Gunther, 4 Ibid., 479. 
California Artificial Stone Paving Co. vs. - 
Perine, and same vs. Moltor, 7 Saw- 
yer's Reports, 190. 
Same vs. Freeborn, 8 Sawyer, 443. 
Kuhl vs. Mueller, 21 Federal Reporter, 510. ° 
Schillinger vs. Greenway Brewing Co., 17 
Federal Reporter, 244. 


ae ie ee Pee ae F 


In these decisions a disclaimer is mentioned. 
This disclaimer was in fact made by John J. 
Schillinger, and we consent that it may be added 
to the Transcript in this case, as it was actually 
used in the argument of the case below, and was 
treated as though it had been regularly put 
in evidence. The disclaimer was filed March ere 
1st, 1885, and it is in the following language, viz.: ; 
‘To the Commissioner of Patents: Your pe- 
‘“ titioner, John J. Schillinger, of the City and 
‘County and State of New York, represents 
‘‘ that Letters Patent of the United States Re- | ty 
“issue, No. 4,364, bearing date, May 2, 1871, 
“were granted to him for an improvement in 
“ Concrete Pavements. 


Le he NO ERE, Oe 
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‘“ That he has reason to believe that through a 
“inadvertence, accident or mistake the speci- 
fication and claim of said Letters Patent are 
‘too broad, including that of which your Pe- 

‘* titioner was not the first inventor; and he 
‘therefore hereby enters his disclaimer to the 
~ a ‘ following words: ‘ And since the concrete in 
i ‘* “ setting, shrinks, the second block, when set, : 
“ ¢does not adhere to the first, and so on,’ and 
| which occurs near the middle of said specifi- 
“ cation, and to the following words near the 


end of. the specification: ‘ In such cases, how- 


‘‘ “ever, where cheapness is the object, the tar 
‘' * paper may be omitted, and the blocks formed 
‘** without interposing anything between their 
‘* * Joints, as previously described. In this latter 


~~ 


‘ “case the joints soon fill up with sand or dust, 
‘and the pavement is rendered sufficiently 
‘tight for many purposes, while the blocks are 
‘‘ “detached from each other, and can be taken 
, ‘up and relaid each independent of the adjoin- 
“ing blocks.’ } 


‘“ Your Petitioner hereby disclaims the form- 
‘ing of blocks from plastic material without in- 
‘“ terposing anything between their joints while 
‘in the process of formation. Your Petitioner 
‘ owns the said patent, and the whole interest 
‘* therein, except in the following places or ter- 
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‘‘ ritory, for which he has granted exclusive 
‘‘ licenses, under royalty, or sold rights under 
‘“ said patent, to-wit: the Counties of Kings, 
‘ Queens and Richmond, New York State; 
‘‘ Hartford county, Connecticut; the District of 
‘‘ Columbia; the States of New Jersey, Georgia, 
‘¢ Maryland, Louisiana, Texas, Ohio, Michigan, 
‘‘ Missouri and Illinois, which above-named 
‘“‘ States and places comprise all the territory for 
‘‘ which he has sold or granted exclusive licenses 
“ or rights in or under said patent, to the best of 
“his recollection, knowledge and belief. 
“ New York, February 27, 1875. 


3 “ JOHN J. SCHILLINGER.”’ 
‘¢ ‘Witnesses: 
“ GEORGE FULLER. 

“S. 8S. MENDELSAKER.” 


The first idea that naturally suggests itself 
from reading the disclaimer is that the concrete 
pavements could be laidin blocks by simply mak- 
ing one block after the other, as described in the 
disclaimer, without interposing anything perma- 
nently in the joints between the blocks; and that 
Schillinger was not the first inventor of a block 
pavement formed in such a way, and for this rea- 
son made the disclaimer. Such, however, is not 
by any means the fact. When Schillinger took 
out his patent, he had not tested that method of 
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laying a pavement, and supposed it could be | 
done. He afterwards, however, made a test and 
found that the pavement laid in that way, one 
block after another, would be one continuous 
solid stone pavement, as the blocks being laid 
while the material was in a plastic state would 
adhere and constitute one solid stone instead of 
remaining separate. It was for this reason that 
the disclaimer was filed; not because such a 
pavement ever had been laid by any one else 
prior to Schillinger’s invention, but solely be- 
cause such a pavement could not be laid as de- 
scribed in the patent. These facts are explained 
in the decision of his Honor, Mr. Justice Blatch- 
ford, rendered August 26, 1879, in the United 
States Circuit Court for the Southern District of 
New York, in the case of John J. Schillinger vs. 
Herman A. Gunther, reported in 4th Banning & 
Arden’s Patent Cases 479. On pages 483 and 484, 
he says: 


‘The evidence shows that the plaintiff believed, 
when he took the re-issue, that a sectional pave- 
ment could be made of plastic concretes, without 
interposing anything between the blocks. He 
may not have experimented as much as he ought 
to have done before arriving at that conclusion. 
He may have arrived at it on insufficient and in- 
adequate grounds. Still, if he acted in good 
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faith, it was a mistake. If he made experiments 
and drew a -conclusion from them not wholly 
baseless, it was not a willful default, although 
other persons may, from other information, have 
been of a different opinion, and although other 
persons would have been slow to draw the same 
conclusion the plaintiff did from the premises 
before him. So, too, although the experiments 
and the conclusion were made and arrived at 
after the original patent was taken out, in such 
wise as to destroy the validity of the re-issue so 
far as such conclusion was concerned, it was 
proper to make the disclaimer in question, in 
order to avoid the effect of inserting in the re- 
issue matter which amounted, if true. to an in- 


vention made after the granting of the original 


patent. The plaintiff states, in his affidavit, made 
November 22d, 1878, that he has never known any 
cement pavement constructed in sections formed 
on the ground for actual use in outdoor work, 
without the interposition of something while the 
material was in a plastic state, to form or com- 
plete the joints. There is nothing in this that is 
inconsistent with his statement in the same affi- 
davit that he believed, when he took his re-issue, 
that the concrete in setting, would shrink, and 
that after one section had been formed, another 
section might be formed of the plastic material 
directly against and in contact with the one al- 
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ready formed, and the blocks, when completed, 
would be detached; nor anything inconsistent 
with the fair result of the evidence. 


The experiments on which he rested his belief 
were not pavements in sections formed on the 
ground for actual use in outdoor work. As to 
the conversations with the plaintiff, testified to 
by witnesses, they are too vague and unreliable 
to be satisfactory. The fact that the plaintiff, in 
the fall of 1874, laid, in Washington, from 2,000 
to 3,000 square feet of concrete pavement in 
sections, without anything being interposed be- 
tween the blocks, with the intention that it 
should be a pavement of detached blocks such as 
his specification described, shows that he had not 
at that time abandoned the idea that a pavement 
of detached blocks could be made in that way. 
It was not till January, 1875, that % clearly ap- 
peared that such a pavement was a pavement of 
ADHERING BLOCKS, AND NOT A PAVEMENT OF DE- 
TACHED BLOCKS. 


The foregoing observations serve to show that 
there was no unreasonable neglect or delay in not 
filing until March Ist, 1875, the disclaimer in 
question.” 


The reason, therefore, for filing this disclaimer 
was exceptional. Probably few instances have 
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occurred in which a disclaimer has been filed for 
the reason that the patentee had found out that 
what he had described for producing a result 
would not produce such result for the reason 
that the laws of nature operated differently from 
what the patentee supposed they would. In 
Schillinger’s case, he subsequently ascertained 
that when one block had been formed and the 
material had become ‘“set’’ or partially harden- 
ed, that the plastic material of which the next 
adjoining block was formed would, when 
placed in contact with the first block, fuse or 
blend with and weld to it so as to make one solid 
stone of both blocks. If, in fact, it was possible 
to form an artificial stone pavement in blocks in 
the manner described in that portion of the pa- 
tent which was disclaimed, there never would 
have been any infringements committed after the 
disclaimer was filed, for the very obvious reason 
that parties desiring artificial stone pavements 
divided into blocks could easily have laid it ac- 
cording to this disclaimed description without 
infringing the patent. Any number of artisans 
have tried to lay these concrete or artificial stone 
pavements according to such disclaimed descrip- 
tion, but God and Nature was against them, and 
their pavements would turn out to be one solid 
stone and possess all the infirmities, defects and 
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drawbacks of concrete pavements laid in one 


solid ,mass. 


I do not know so much about the pavements 
in the East as I do in San Francisco and other 
California cities. So many cases have been tried 
here in San Francisco, that there is a great deal 
of actual common knowledge here which the 
court will take judicial notice of, which possibly 
might require proof in the East. The great val- 
leys of California are commonly barren of stone 
of any kind. It is very costly to get stone from 


the mountains and transport it to the large 


cities. While there are large hills in San Fran- 
cisco and its vicinity that have large deposits of 
stone, such stone does not come out in good form 
to be used for paving purposes. Generally the 
stone throughout the Coast Range of mountains 
in California is very soft and very light, so much 
so that, except for the fine gravel with which it 
is interspersed, it could easily be sawed into 
blocks with ordinary circular saws. 


The artificial stone pavements, or, as they are 
called in the Schillinger patent, “concrete pave- 
ments,” are very advantageotis. The material is 
laid upon the ground in a plastic condition, and 
is tamped down while yet plastic. The bottom 
of every stone conforms to the irregularities of 
the earth or foundation which forms its bed. As 
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every part of the stone has an equal bearing 
with every other part upon its foundations, on 
account of being tamped down during the pro- 
cess of formation, every stone rests very solid 
upon its foundation, so that there is little lia- 
bility of its ever being disturbed, after it is once 
laid. The top of the stone being finished last, 


and while the material is plastic, is easily leveled. 


to the exact elevation of the plane in which its 
surface is fixed. Another very important advan- 
tage of these concrete pavements is that, being 


laid with Portland cement, they become very much ~ 


harder than granite or bluestone, or any known 
natural stone that is not too hard to be chiseled 
or cut into proper flags or blocks for pavements. 
These artificial stone pavements have been prov- 
en by time to be very much more endurable than 
natural stone pavements. The first were laid in 
San Francisco more than twelve years ago, and 
were put in places where they would encounter 
the most travel and be subjected to the most 
wear, and these pavements do not yet show any 
perceptible wear upon their surfaces. _ 


Schillinger was not the first man to lay down 
artificial stone pavements. His patent does not 
claim any such thing as that. There were, how- 
ever, so many defects existing in artificial stone 
pavements, as formerly made, that for the paving 
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of streets they were not in any considerable use. 
From shrinkage or other causes they would crack 
and break up in irregular pieces, which would 
become loosened and thrown out, leaving holes 
in the pavement, and they would soon become 
broken up, wherever they were used out of doors 
where they were subjected to the influences of 
the hot sun. They were often used for cellar 
bottoms, and in such places where dampness pre- 
vailed constantly and no sun reached them and 
they did good service. 


The one thing which Schillinger did that made 
such a vast Improvement in concrete pavements | 
was to divide them into blocks. This was the change 
that he made, and the only change. His inven- 
tion consisted in discovering that % was an improve- 
ment in artificial stone pavements to diide them 
into blocks. Simple as this improvement was it 
turns out to be one of inestimable value, and one 
that was not dreamed of before Schillinger’s in- 
vention. This the Court will see by the adjudi- 
cations hereinafter presented herein. It has been 
acommon thing for parties who infringed the 
patent to assert that the mere dividing of these 
pavements into blocks constituted no invention; 
that ordinary natural stone pavements were form- 
ed in blocks, and stone block pavements were 
therefore within the common knowledge of the 
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world; that the mere dividing of the artificial 
stone pavement into blocks required nothing but 
the skill of an ordinary mechanic. An answer to 
these assertions, which answer has so far proved 
unanswerable, is this, viz.: 


Most of these infringers were among the very 
parties who were well acquainted with natural 
stone block pavements and they also had a suffi- 
cient amount of mechanical skill to know how to 
divide an artificial stone pavement mechanically 
in blocks. But not one of them knew or suspected 
THAT IT WOULD BE ANY IMPROVEMENT to the artificial 
stone pavement to divide it into blocks. If any 
member of this Court conceives the idea that 
there was no invention in discovering that it was 
an improvement to divide these artificial stone 
pavements into blocks, we shall certainly ask 
that such idea be dismissed unless it can be 
accompanied with a declaration either that such 
division in fact constituted no improvement, or 
else that while it was known that any mechanic 
could divide an artificial stone pavement mechan- 
ically into blocks, i was also known that such divi- 
sion would constiute in improvement to the pave- 
ment. 


I deny the moral or legal right of any 
court to decide that it is not an invention to dis- 
cover that any particular change made in a 
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machine, or art, or manufacture, or composition 
of matter, is a new and useful improvement, unless 
such court can assert that itself knew that such 
change would be an improvement, or unless there 
is some evidence to prove that others knew that 
such change would bean improvement. In many 
of the most valuable inventions of the age, the 
mere mechanwal change could be made by any 
one without invention; such inventions consisted 
not in creating the change, but in finding out 
that such mechanical change constituted an actual 
improvement. 


The bill in this case was dismissed upon the 
ground that the cutting in the surface of the 
pavement by the defendant did not constitute an 
infringement of the patent. The opinion of the 
learned judge who dismissed the bill is in the 
Transcript, from folio 31 to folio 34. The 
opinion agrees with the evidence in the case, 
which shows that the defendant did divide the 
surface of the pavement into squares during the process 
of formation in such a manner as to obtain all of the 
advantages obtained by dividing the pavement into 
blocks by the tar paper division described in the patent. 


According to the decisions of the several 
Judges who have decided cases brought upon 
this Schillinger patent, the defendants in this 
case were infringers of the patent, according to 
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the conclusions of facts arrived at by the Court 
in this case. The said opinion says: “The in- 
‘‘ vention embraced in this patent is doubtless a 
‘* very useful and valuable one. Schillinger intro- 
‘* duced the first successful puvement of the kind. 


“The marking off into squares, during the pro- 
‘cess of formation, in the mode and to the extent 
‘‘ ADOPTED BY DEFENDANT and numerous others, 
‘‘ claimed to be infringers, undoubtedly controls the 
‘ line of cracking and secures to a considerable degree 
‘in this and in other respects the advantages of the 
* complainant's invention. I think the claims of 
‘the patent might very properly have been made 
‘ broad enough, if they are not so now, to em- 
‘* brace the pavement constructed by the respon- 
* dent. But lam doubtful whether that pave- 
‘ment is covered by either claim in the patent 
“as issued. Under some of the decisions upon this 
‘* patent by Judges Blatchford and Shipman, and also 
‘a decision of Judge Sage, onthe Circuit, the de- 
‘* fendant's pavement would seem to be an infringe- 
** ment. In view of the doubt I entertain on this 
‘* point, I shall, for the purposes of this case, hold 
‘the defendant's pavement not to be covered 
‘* by either claim of the patent, and consequently 
‘ not an infringement, and leave the question to be 
“* authoratwely settled by the Supreme Court. 


‘‘ Under the expectation that the case will be 


SN, eA Nas 5a 8 Sg og ae oe in 
- 


15 


“ promptly appealed and submitted to the Su- 
‘‘preme Court upon printed arguments, under 
‘the rule at the opening of the next term, I 
‘* shall suspend judgment for the present in the | 
‘‘ numerous other cases pending upon the same 
* patent. Let the bill be dismissed upon the 
‘* srounds indicated. | 


As indicated in the foregoing opinion, the de- 
cisiou in this case is pro forma, and is made 
for the purpose of obtaining the decision of this 
the Supreme Court, as to the correctness of the 
numerous decisions of Judges Blatchford and 
Shipman and Judge Sage in the East. Counsel 
upon both sides agreed at the time to bring the 
case immediately to this Court by appeal, and 
submit it under the so-called ninety-day rule. 


His Honor, Judge Sawyer, for some reason 
which I could never understand, seemed to think 
that because Schillinger’s patent describes the 
division of the pavement into blocks as being 
made by the interposition of tar paper, that the 
patent must be so construed as to require some- 
thing to be not only interposed in the joint be- 
tween the blocks to create a division during the 
process of formation, but it must be something 
so interposed that will be left permanently in the 
joint after the blocks are completed. That for 
this reason the cutting of a joint between the 
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blocks with a trowel or other sharp instrument 
during the process of formation, and after the 
plastic material has commenced to set so that it 
will not again blend with and weld itself to the 
adjoining block, is not an infringement, notwith- 
standing that if such division was made by in- 
terposing tar paper or tin foil, or any other sub: 
stance that would remain permanently in the 
joint, it would be an infringement. This is bet- 
ter shown by the decisions of Judge Sawyer 
hereinafter quoted, as well as by his decision in 
this case already noted herein. Judge Sawyer 
agrees with the Judges in the East that these 
divisions made by the cutting instruments pro- 
duces the same advantages and improvement in 
the pavement which the tar paper divisions of 


Schillinger produces, and he also agrees with the - 


Judges in the East that Schillinger was the first 
man that ever laid the artificial stone pavement 
upon the ground with the material in a plastic 
condition, and divided it into blocks during the 
process of formation, and also that so dividing it 
into blocks is a great and radical improvement 
in the pavement. 


The following are quotations from the decision 
of the Circuit Court in California, reported in 
7th Sawyer, page 190. 


“In this suit is involved the construction of 
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‘the patent issued to John J. Schillinger, for an 
‘‘improvement in concrete pavements. This 


‘‘ patent has been before me on several occasions, 


‘and I have had considerable difficulty in giving 
“ita satisfactory construction. Previous to com- 
‘ing before me it was at various times before 
“ Judge Blatchford and Judge Shipman, each of 
‘whom had occasion to construe the patent, and 
‘‘ both gave it a construction wider in its scope 
‘ than I, on first examination, thought it would 
“bear. On further consideration of the patent, 
‘and of their views upon the point, I am not pre- 
‘“nared to say with entire confidence that their 
‘ construction is not correct. Judge Blatchford is 
‘“ undoubtedly an able jurist, and the same may 
‘be said of Judge Shipman. The decisions of 
‘“ Judges Blatchford and Shipman are looked upon 
‘by the Supreme Court with great respect; and 
“it is probable that those two Judges have tried 
“ more patent cases than any other two Judges 
“in the United States now living. I have there- 
“fore, felt very great diffidence in dissenting 
‘“ from them in the construction of a patent. 

“ On former trials of cases involving the rights 
‘ of the complainant under this patent, I gave it 
‘‘a more limited construction than that adopted 
‘ by the distinguished Judges mentioned. They 
‘ do not hold it necessary, that during the process 
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of formation of the pavement constructed under 
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“the Schillinger patent, there should be inter- 
‘posed between the blocks anything which 
‘“‘ should permanently remain. In the previous 
“‘ cases before me, I instructed the jury that, for 
‘“‘ the purpose of determining the question of in- 
“ fringement in those cases, there should be some- 
“ thing, either tar-paper or its eqivualent, perma- 
‘“‘ nently interposed between the joints. Under 
‘“‘ the construction given to the patent by Judge 
“‘ Blatchford, and also by Judge Shipman, there 
‘“‘ can be no doubt but that this patent has been 
‘infringed by the respondents in both the case 
“of the California Artificial Stone Paving Com- 
“‘ pany against Perine, and the case of The Cali- 
‘ fornia Artificial Stone Paving Company against 
Molitor; and, I think, after full consideration, 
‘‘ that, even under the more limited construction 
‘‘ which I have heretofore adopted, the respond- 
‘‘ ents in both these cases have infringed. 

* * of % % 
“This Schillinger patent is evidently a valu- 
able patent. Schillinger was the first man who 
ever made pavements of this character. Immedi- 
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ately after its discovery it went rapidly into 
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very general use, and other parties began to in- 
“fringe. The first infringers, as Judge Blatch- 
‘“‘ ford states, cut joints and filled them in with 
‘ pitch or asphaltum. In the specification of the 
 Schillinger patent the inventor sets forth: ‘With 
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“‘ the joints of this sectional concrete pavement 
*‘ are combined strips of tar-paper or equivalent 
‘‘ material, arranged between the several blocks 
‘or sections in such a manner as to produce a 
suitable tight joint, and allow the blocks to be 
‘‘ raised separately without affecting the blocks 
‘adjacent thereto.’ By Judge Blatchford it was 
“held that the pitch or asphaltum which was 
. Mec into the cuts along the joints effected the 

‘ same purpose as, and was the equivalent of, the 
‘* tar-paper. 


“Infringers then tried various ingenious 
‘‘ methods of evading the patent. The next 
‘‘ course adopted was the filling of the cuts or 
‘ joints by pouring in cement, which is one of 
‘‘ the component parts of the material of which 
“the pavement is formed, in the same way that 
. _— pitch or asphaltum had been used. This 

‘ was held to be an equivalent of the tar-paper, 
“ and an infringement. : 


‘Then it was held that it was not necessary 
‘“ that there should be any material permanently 
‘“ interposed in the cuts or joints, but that if the 
‘ joints were made during the process of forma- 
‘ tion by inserting the trowel or other instrument, 
cutting a joint substantially as was done in this 
‘case, then the complainant's patent was in- 
“ fringed. It is something very like the infringe- 
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‘ments just described that the respondents in 
‘‘ these cases have been doing—filling in the cuts 
‘with concrete composed of cement and fine 
‘ gravel in equal parts, instead .of with pitch, as- 


‘* phaltum or cement. 
* *% *# % % * 


‘ Although this interposed substance may in 
‘some degree adhere to the edges of the adjoin- 
‘ing blocks, the respondents get, to some extent 
‘at least, the benefit referred to, and the further 
‘“ benefit of controlling the cracking from con- 
‘‘ traction of the concrete composing the pave- 
‘** ment. 


‘“ One of the great objections to the solid con- 


‘‘erete pavements made before Schillinger’s 


‘* invention, was that it cracked irregularly, and one 
* of the chief advantages of his invention as shown by 
‘ the testimony in these cases, is that the openings re- 
“ sulting from shrinkage come along the line of the 
‘* joints, and the blocks themselves do not: crack, al- 
‘ though that advantage is not set forth in the 
‘patent. In the pavements constructed by the 
‘‘ respondents this result has been attained ; and it 
‘‘ has been admitted by the respondents in one 
‘“case in this Court in which this Schillinger 
‘“ patent has been in question, that the object of 
‘running the trowel through at the joints was to so 
‘* weaken the pavement along these lines as to control 
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“« the cracking and leave the blocks as marked off un- 
““ broken. THIS IS CLEARLY AN INFRINGEMENT, for the 
‘* patentee is entitled to all the benefits which result from 
4 hig invention whether he has specified all the benefits 
‘in his patent or not. So in heaving from frost 
“« and in taking up the pavement, the breakage would 
“* be likely to be along the same line. 


‘In my judgment, based upon the testimony 
“and my own observation of the specimens of 
“* blocks exhibited in the case, the respondents 
‘pavements thus made are not equal to the 
“‘ Schillinger pavement ; but then, the respond- 
“‘ ents make pavements which are practical pave- 
“* ments in which the cracking resulting from shrink- 
“* age is controlled by the joints made in the process of 
“* formation, and in which to some extent the 
““ blocks can be removed without injury to the 
“‘ adjoining blocks, although not so completely 
“‘as in the case of the Schillinger pavement. 
“« The respondents construct practical pavements, 
“‘ which can be made cheaper than those made 
‘under the Schillinger patent, having to some ex- 
“* tent the same advantages, obtained by substantially 
“* the same means, and therefore come in competi- 
“* tion with the complainant and to a considerable 


“* extent supersede his patented pavement. 
a * % Oe % 
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‘In the Molitor pavement, a portion of which 
‘“‘ was taken up and some of the blocks were in- 
‘ troduced as exhibits, the thickness of the upper 
‘ course of fine material is not- more than half an 
“inch, and that contains substantially nearly all 
‘ the strength of the block, for the lower course 
‘‘ of material in these specimens is of such an in- 
“ferior character that it can be crumbled to pieces 
‘ by rubbing with the fingers. Yet even this is 
‘‘ weakened by the cutting of joints with a trowel, 
‘‘ as before described. If, then, the lower course 
“is of such a crumbling character, either on ac- 
‘ count of not containing a sufficient quantity of 
‘‘ cement, or because of not being properly tamp- 
‘‘ ed and there is no cutting of the joints in that 
‘‘ upper course with the trowel, the mere marking 
“ of that top layer to the extent to which the marker 
‘* goes in would probably control the cracking. If the 
‘‘ tongue of the marker will cut the upper layer toa 
‘ depth of one-eighth, or even one-sixteenth of an inch, 
‘‘ then the entire thickness of that upper layer being but 
half an inch & is probable that that incision would 
“ be sufficient to control the cracking of that upper 
‘‘ layer, and as that layer is the most substantial 
‘part of the block, that marking might and 
‘probably would be sufficient to control the crack- 
‘ing of the entire block, 


“In my view, therefore, the respondents im 


——= 


‘* these two cases, Perine and Molitor have both 
‘ so constructed their pavements as to gain the 
‘* advantages secured to the complainant, by the 
 Schillinger patent, and by substantially the same 
‘‘ means, and they are therefore infringers of that 
* patent. 


We claim that this decision is the correct rule 
of law to apply in all this class of cases. And 
in this position we are sustained by the high 
authority of Judge Blatchford, Judge Shipman 
and Judge Sage. 


In Schilinger vs. Greenway Brewing Co., decided 
by Judge Blatchford July llth, 1883, and re- 
ported in 17 Federal Reporter, 244, on last part 
of page 246, Judge Blatchford refers to the fore- 
going decision in the following language: 

“In Cahforma Artificial Stone Paving Co. vs. 
“ Perine (20 O. G., 813) in May, 1881, in the 
“ Circuit Court for the District of California, 
““(Sawyer, J.,) the defendant's pavement was 
‘ made by cutting the lower course into sections 
‘“‘ with a trowel and doing the same with the up- 
‘‘ per course, the upper joint being directly over 
‘‘ the lower joint. Into the open joint in each 
‘‘ case was loosely put some of the partially set 
‘material from the top of the laid course, an- 
‘‘ swering the purpose of tar-paper, and leaving 
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“« the pavement weaker along the joint than in any other 
‘‘ nlace. This was held to be an infringement.” 
The case of Kuhl vs. Mueller et al. 


In a still later case, decided July 5th, 1884, by 
Judge Sage, in the U.S. Circuit Court, Southern 
District of Ohio, the foregoing decision of the 
California Court was referred to, as was also the 
language used by the same Court in the Freeborn 
case; and the construction given to the two cases 


by the Ohio Circuit Court was to the effect that © 


the two cases, taken together, amounted to an 
adjudication that if the cutting in the pavement 
was deep enough to control the cracking, then it 
was an infringement, and that if the mark on the 
surface was not a cut that was deep enough to 
produce the beneficial results of the Schillinger 
invention, then there would be no infringement 


of the patent. 
Kuhl vs. Mueller is reported in 21st Federal 


Reporter, 510. Referring to the California de- 


cision the Court in that case says: 


In the case of the Calforma Artificial Stone 
Paving Company vs Perine, cited above, Judge 
Sawyer said: 


“ One of the great objections to the solid con- 
crete pavements made before Schillinger’s inven- 
tion was that they cracked irregularly, and one 


bo 
Cr 


of the chief advantages of his invention, as shown 


by the testimony in these cases, is that the open- 
ings resulting from shrinkage come along the 
line of the joints, and the blocks themselves do 
not crack, although that advantage is not set 
forth in the patent. In the pavements con- 
structed by the respondents this result has been 
attained, and it has been admitted by the re- 
spondents in one case in this Court, in which 
this Schillinger patent has been in question that 
the object of running the trowel through at the 


joints was to so weaken the pavement along 


these lines as to control the cracking and leave 
the blocks as marked off unbroken. This is 
clearly an infringement, for the patentee is enti- 
tled to all the benefits which result from his in- 
vention, whether he has specified all the benefits 
in his patent or not. So, in heaving from frost 
and in taking up the pavement the breakage 
would be likely to be along the same line.” 


‘The defendants, Mueller and Dietrich, have 
submitted testimony that they have not con- 
structed concrete pavements laid in detached 
sections, having tar paper or its equivalent be- 
tween the adjoining sections, but that they have 
laid their pavements in a solid mass, and while 
they were yet plastic, marked the surface with a fish 
ine one-sixteenth of an inch in diameter, the depth 
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of the impression made by the line, not in any 
case exceeding the diameter of the line; that the 
object in marking the pavement is to relieve the 
monotony of a plain surface and to give the 
pavement the appearance of having been con- 
structed of freestone blocks. 


* a 7 a e # 


The complainants submitted testimony tend- 
ing to prove that the defendants cut joints with 
the trowel. 


* * # * % * * 


The conflict in the testimony is irreconcilable; 
but there is in the testimony that which furnishes a 
means of arriving at a satisfactory conclusion as will 
presently appear. 


The defendants cite the case of The Cahforna 
Artificial Stone Company vs. Freeborn (17 Fed. 
Reporter, 735), decided by Judge Sawyer. He 
says: 


“Tt isinsisted by complainant that marking off 
‘‘ the blocks on the surface at the time of laying 
‘ the pavement with a marker about one-sixteenth 
‘‘ of an inch in depth is an infringement. I am 
‘unable to perceive that the mere running along 
‘‘ the surface of thet blunt and rounded marker 
‘‘ one-sixteenth of an inch in depth, there being 
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‘no cutting elsewhere, is making a joint. I fail 
‘ to see that it is an infringement.” 


This clearly indicates the true test. 


*% * * * * 


“* Now, if the marker—whether it be a cord or of 
‘* any other description is not material—makes a cut or 
‘* depression which has the effect to cause the pavement 
‘to break by upheavel or cracking from any cause 
‘along the line of the cut or depression, its use is 
‘* clearly an infringement. Whatever depth of cut or 
‘“ mark will produce the effect stated is as certainly an 


_* infringement as vf the blocks or sections of the pave- 


‘* ment were entirely separated one from another. The 
“ cutting with the trowel, it was held, was an in- 
“ fringement, although it was not to the entire 
‘‘ depth of the pavement. The difference is only 


‘“‘ in degree. 
*% % % * *% 

‘But the exhibits produced (blocks from the 
‘‘ pavements laid by defendants) show lines of 
‘“ division clear, distinct and complete. (Jf these 
‘were produced by the use of the marker only, it is 
‘« incontestable that the use of the marker is an infringe- 
‘“ment. If they were produced by the trowel 
“the defendants are infringers, as has been re- 
‘“‘peatedly held. Therefore, it is not necessary to 
‘* determine whether the marker only was used. The 
‘ exhibits establish the fact that the pavement 
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“‘ was divided while yet plastic into blocks and 
“ sections, and if that result was accomplished 
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by the trowel or by the marker, either is the 
equivalent of the tar paper described in the specificu- 
tion of the patent under which the complainant 
claims. , 
% S wt os oe 

“ Schillinger was the first to produce the result ac- 
complished by his tar paper. He is entitled, and 
so is the complainant, as his assignee, to all 
means known at the date of his patent, by which the 
same result can be produced, or, in the language 
of his claim, to tar paper or its equivalent.” 


Judge Shipman says, in the Gunther case: 


‘“The material part was to make a cement 
pavement SEPARATED into blocks by joints.” 


The “joints,” in the Gunther case, were made 


as follows: 
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‘ After the laying of the two adjoining blocks 
and while the upper material for the second 
block was in a soft or plastic state, a trowel or 
other similar instrument was inserted between 
the top layers of the first and second block 
through the upper layer for the purpose of mak- 
ing a separation OR JOINT between them, thus mak- 
ing what 1s commonly known and designated 
as a block pavement.” 
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That Schillinger did make the first joint is, at 
this time, indisputable. In the case of Greenway 
v. Brewing Co., before cited, Judge Blatchford 
says: 

‘ It is further contended that as plain concrete 
‘* pavements formed in blocks existed before, that 
‘* there was no patentable invention in making a 
 jointin them. The defect in such pavements is 
‘clearly pointed out in the original patent and 
‘* repeated in the reissued that where there are no 
‘free joints between the blocks they will not 
‘* heave separately from the effect of frost and 
‘cannot be raised or removed separately with- 
‘‘ out injury to adjacent blocks.” 

‘« No one remedied this defect before Schillinger. 

“This invention was simple, valuable and 


‘ patentable.” 

Judge Sage says in his decision: 

“ Schillinger was the first to produce the result 
accomplished by his tar paper.” | 

In the original California case already quoted, 


the Court said: 


‘This Schillinger patent is evidently a valua- 
“ble patent. Schillinger was the first man who ever 
‘‘ made pavements of this character.” 


Judge Shipman says in the decision against 
Gunther, 2d Banning and Arden 544, page 549: 
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‘“ The improvement and invention consisted in 
** dividing the pavement into blocks so that one 
‘“ block might be removed and repaired without 
‘injury to the rest of the pavement. Although 
‘“ this improvement, however effected, whether by 
‘‘ the insertion of a trowel or by the permanent 
‘‘ interposition of some other means of separation 
“ between the blocks, Now appears to have been a 
‘‘ simple invention, yet it was one which the his- 
‘“‘ tory of the art shows to have been previously un- 
“* known.” 


The use made by Judge Sage of the two Cali- 


fornia decisions of this Court from which he ex- 
tracted in an elementary form a legal test by 
which to determine in what instances the cut di- 
vision of the defendants is a mechanical equiva- 
lent or substitute for the tar-paper division of 
Schillinger was fair, and was intelligent and was 
in strict accordance with elementary and pure 


law. 


If the separation made between the blocks by 
the cutting was of such a character as to obtain 
the same new results as were first obtained by 
the separation of the blocks made by the tar- 
paper, then the former is the mechanical substi- 
tute and equivalent of the latter. Is there a 
court in Christendom that will deny the correct- 
ness of this conclusion. We think not. 


_ 3 ane 
RA «ae 
Bs. 


Fe 
cg hte 


31 


All the decisions agree that the advantages of 


Schillinger’s invention result solely from the 


separation or “joints’’ which divides the pave- 
ment into blocks. The dividing joints are the 
means employed, and any other party making 
dividing joints that operate in the same way and 
produce the same results are using Schillinger’s 
exact means. The division is there in both cases. 
All the advantages flow from this division. The 
division was first made by Schillinger. It was 
the means and the only means by which he pro- 
duced the new and beneficial results. The de- 
fendant uses the division, and by 2% alone obtains 
the same beneficial results because the division 
operates in exactly the same way for the defend- 
ant that it does for the plaintiff and that it did for 
Schillinger. To say that the defendant can use 
the dividing joint of which every court has decid- 
ed Schillinger was the true inventor, because he 
manufactures this dividing joint a little differ- 
ently from the manner in which Schillinger man- 
ufactured it, does seem to us to be a violation of 
the best established rules of patent law and 
of right and justice. It looks wrong to the 
plaintiffs. It feels wrong to them. 


Judge Shipman also decided that the infringe- 


ment was complete in cases where the division 


or joint, or blind joint, or whatever the proper 
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name may be, was confined to the upper part of 
the pavement. 


In the two cases reportel—the Perine and 
Molitor cases and the Freeborn case—a trowel 
was used, “‘the cutting with the trowel being to a 
‘* greater or less depth, according to the character 
‘of the material along the line of the cut, in 
‘some portions the cut being doubtless through 
“the concrete,’ and when the trowel is run 


through i makes an open joint to the extent to which 


ut cuts. (See 7 Sawyer, first half of page 195 and 
last half page 196.) 


All the courts, therefore, agree with Judge 
Shipman that it is an infringement to the extent 
that the joint penetrates into the pavement, 
whether there 1s any infringement below that 
point or not. The claim made by defendants’ 
counsel that there is no infringement unless the 
blocks are separated all the way down, is an- 
swered by the decisions of every court in which 
these cases have been tried. 


The re-isued patent on which this suit is 
brought has twoclaims. One is for the arrange- 
ment of the tar-paper, and the other is for lay- 
ing the pavement in blocks. One of these claims 


was not in the original patent. The re-issue 
was, however, applied for and granted within two 


ey 
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years from the issue of the original patent, and, there- 
fore, both claims are good within the rule laid 
down by this Court in the recent case of Wol- 
lensak vs. Rether, 115 U.S., 96. 


Many other parties are in the business of mak- 
ing these pavements and marking off blocks on 
the surface with a joint cutter. But they all began 
after the first Schillinger pavement was laid. They 
have all discovered that such a pavement was a 
good pavement since Schillinger and his licensees 
showed them that the Schillinger block pavement 
was a good one. None of them knew it before. Not 
one of them was in the business. Not a foot of such 
a pavement can be found in San Francisco that was 
laid until after the Schillinger patent was granted. 


Both Judge Blatchford and Judge Sage have de- 
cided directly that the pavement divided into 
blocks on the surface by «a mere fish-lne indenta- 
tion infringed the patent. 


It is proved time after time in these cases, that 
the principal advantage of dividing these pave- 
ments into blocks is to control the cracking of 
the blocks. That pavements laid in blocks so 
large as to constitute continuous sheets will crack 
has been established by proof. What causes that 
cracking is a disputed proposition. On our side 
we have assigned shrinkage of the material as the 
natural cause. Some defendants have denied 
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that this was the cause, and have put on experts 
to prove that the material does not shrink. Still 
so long as the facts remain that the pavements 
would crack, and that such cracking was a fatal 
defect, sufficient to prevent the profitable and gen- 
eral use of such pavements, the cause of the crack- 
ing was of little consequence. The defect was 
the important fact, and so long as this defect was 
overcome by Schillinger’s invention of dividing 
such pavements into blocks, it still leaves the 
cause of the defect a matter of no practical im- 
portance. The fatal defect of cracking existed, 
and this was the important fact that kept the 
pavement out of use. Schillinger overcame the 
effect of this defect by dinding the pavement into 
blocks. The overcoming of the disastrous effect of 
the cracking by dividing the pavement into 
blocks was the important fact that brought the 
pavement into general use, and made them of such 
great service to individuals and to the public. 
Why the pavements cracked when not divided 
into blocks, and why the effect of dividing them 
into blocks, was to control the cracking and keep 
the blocks whole, are questions of no practical 


value. It 1s enough that this useful and valuable 
result was and is accomplished by the inven- 
tion. 


As already mentioned, the Courts have decided 
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that “ the patentee is entitled to all the benefits 
“* which result from his invention, whether he 
“has specified all the benefits in his patent or 
* not.” 

7 Sawyer, top of page 138. 


The Courts have often decided that : 


An infringement takes place whenever a par- 
“ ty avails himself of the invention of the patentee, 
“‘ without such variation as will constitute a new 
“discovery. * * * * * An infringement 
“* envolves substantial identity, * * * * It is 
‘a copy of the thing described in the spec- 
“ ifications of the patentee, either without 
“ variations, or with’only such variations as are consist- 
“ ent with its being in substance the same thing. * * 
cn * *& * “Tf, however,” the invention of 
“‘ the patentee be a machine, or an improvement 
“on a machine, it will be infringed by a ma- 
“‘ chine which incorporates in its structure and oper- 
‘* ation the substance of the invention, that is by an 
“arrangement of tts mechanism, which performs the 
‘* same service, or produces the same effect, in the same 
‘‘ or substantially the same way. 


‘The question is whether the given effect is 
‘ produced substantially by the same mode of op- 
“ eration, and the same combination of powers and 
‘¢ devices in both machines, mere colorable or evas- 
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ive differences cannot defeat the right of the original’ 


‘* inventor. 


“The inquiry, therefore, should be whether 
‘ the defendant's device is in substance and effect a 
‘‘ colorable evasion of the plaintiff’s contrivance, or 
‘‘ whether it is really a new and substantially 
‘‘ different thing. If the defendants have taken 
“< the same general plan, and applied it to the same: 
‘‘ purpose and produced the same effect in substantially 
‘‘ the same mode, although they have varied the 
‘ form of construction merely, 2¢ will still be sub- 
‘* stantially, in contemplation of the patent law, 
“ the same thing; otherwise it will not. Whether 
‘or not one machine is an infringement of 
‘‘ another, therefore does not necessarily depend up- 
on whether the mechanical constructions are different. 
‘ But the question is, whether (whatever be the 
‘* mechanical construction), the later machine con- 
*‘ tains the means or combination found in the pre- 
‘“ vious machine; whether taking the structure as 
“ you find it you see the new idea completely embodied 
‘in it. * * . * If the defendants 
‘‘ have only varied their combination, by employ- 
‘ing well known mechanical substitutes for some one 
‘“ or more material elements, or parts of the plaint-. 
‘iff’s combination, then there 1s an infringement, 
‘“ for a mere known mechanical substitute for a thing, 
‘- for the purpose of determining the question in 
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“ issue, must be regarded as the thing itself.. *-. * 
“¢ & * When in mechanics one device does a 
“* particular thing, or accomplishes a particular 
“* result, every other device known and used in me- 
“ chanics, which skillful and experienced work- 
“* men know will produce the same result, or do 
‘‘ the same particular thing, is a known mechanical 
“‘ substitute for the first device mentioned for do- 
** ang that thing, or accomplishing that result, although 
the first device may never before have been 
“+ detached from its work, and the second one 
““put in its place. 2 is sufficient to constitute 
“ known mechanical substitutes, that, when a skilful 
“* mechanic sees one device dowmg a particular thing, 
““ he knows the other -devices, whose uses he 18 ac- 
“* quainted with, will do the same thing.” 

Carter vs. Baker, 1 Sawyer, 512, 515, 516 

and $17. 


The foregoing are but well recognized elemen- 
‘tary principles. 


The evidence in these cases all through shows 
‘that all the advantages gained by Schillinger by 


means of his invention were gained by dividing 


the pavement into blocks during the process of 
formation, and having the division between the 
blocks’so constructed as to constitute a separa- 
tion of the blocks and at the same time a water- 
tight joint. 


38 


The advantages gained over the old concrete 
pavement laid in single sheets, as shown by the 
patent and by oral evidence and by the practical. 
use of the pavement itself, are: 


1. Any one or more blocks may in case of in- 
jury, or for any other reason, be taken out and 
new ones relaid in their place without injury to 
the adjoining blocks. | 


This advantage belongs to the defendant's and 
other similar pavements, and has often been 
availed of. 


Defendant and others have now got the busi- 
ness learned and they know just exactly what 
materials to use and how to mix and lay them. 
Their pavements show this. They also know just 
how shallow they can make the divisions on the surface 
and get all the advantages of the division which Schil- 
linger made with tar-paper. 


This advantage of preventing the blocks from 
cracking is obtained by the divisions made by the 
joint markers used by the defendant. 


Whatever advantage is gained by showing the 
blocks on the surface for purposes of ornamenta- 
tion is also gained by the defendant. The Schil- 
linger pavement and the defendant's pavements. 
look alike on the surface. This advantage, if it is. 


39 


an advantage, is one of the results of the Schillinger 
invention as patented. 


The remaining advantage of the Schillinger in- 
vention is the kind of joint made. It is so con- 
structed as to form a division between the blocks 
sufficient to practically control the cracking; also 
to allow one block to be removed and relaid 
without injuring the adjoining blocks; also to pre- 
sent the appearance of a block pavement on the 
surface and at the same time be a water-proof 
joint when finished. 


The joint made by defendant with the joint 
marker also possesses the advantage of being 
water-tight to the full extent that the Schillinger 
joints do. They are all water tight when first 
laid. If laid over areas, in the shape of arches, 
etc., they remain permanently water tight. In 
most cases, however, as laid upon the ground, a 
portion of the joints will open from the operation 
of natural causes, either from shrinkage or what- 
ever it is that causes the cracking of large sheets 
of such pavement to take place. Some defend- 
ants pretend to say that it is not shrinkage that 
causes this cracking, but charge it to other causes. 
While we think it is shrinkage, we do not care to 
make any issue of the question. It is doubtless 
the same cause or causes which caused such 
cracking that causes part of the joints in both 
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the Schillinger and defendant's pavements to 
open with lapse of time and thereby cease to be 
strictly water-proof joints. Whatever the cause 
may be, the fact has been. often shown that in 
this respect the different pavements are exactly 
alike—even when the defendant's pavements are 
cut only with the present style of device, which 
is identified in the evidence by the respective 
names of “joint marker” and “ joint cutter.” 


Of course the Court can have no possible doubt 
by this time that the pavements made by the de- 
fendant, in which the surface is divided into blocks 
by the joint cutters now made and used by them, 
possesses every one of the advantages that was gained 
by the Schillinger invention. The complainant knows 
it; the defendant knows it; the Court here 
knows it; and the public knows it. The public 
buys one as freely as the other. It is all proved 
by oral evidence in the cases, by the exhibits 
produced, by the pavements in common public 
use, by the fact that several parties, by so using 
the joint cutters, are now doing a regular busi- 
ness in laying concrete pavements in full com- 
petition with the complainant in San Francisco, 
and with the complainant’s licenses in other 
places, by the fact that no such pavementsas the 
defendants are laying with the use of the joint- 
marker was ever laid prior to the Schillinger in- 
vention. 
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In the Freeborn case, 8 Sawyer, page 445, the 
Court held that marking off the surface a six- 
teenth of an inch deep with the “marker” was 
not making a joint and therefore not an infringe- 
ment. Almost immediately the “ joint markers” 
of infringers were changed to “ joint cutters” by 
increasing the depth of tle rib underneath and 
beveling the wings so that it would cut deep 
enough to do all the work required without using the 


trowel to cut with. 


Schillinger made his blocks connect by a joint 
which performed the compound operation of 
separating the blocks from each other sufficiently 
to gain the advantages of removing an injured 
block and replacing it with new material, of con- 
trolling the cracking and presenting the appear- 
ance of a block pavement on the surface to the 
eye, and at the same time leaving the blocks 
sufficiently joined together to have a water-tight 
joint between them. This he did by making 
first one block of the pavement, then placing a 
strip of tar paper against the side of the block so 
made, and then laying the next block against the 
tar paper. Except for this tar paper the blocks 
would have adhered and been one solid stone, 
and would have included the fatal defects of the 
old solid stone pavements. The tar paper how- 
ever formed at once a separation and a joint be- 
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tween the blocks, and a new pavement was created. 

The defendants in these various cases learned 
all about the Schillinger patented pavement, the 
kind of joint used in it, with its compound char- 
acter, of dividing and yet joining the blocks, its 
advantages, value and appearance. 


Instead of using tar paper in the joints, they 
divide the surface of the pavements into blocks, 
with a joint cutter, by cutting lines a short dis- 
tance into the pavement while it is yet sufficiently 
plastic to permit them to do it. By thus cutting 
the pavements into blocks at the surface they obtain a 
division between the blocks sufficiently to control the 


cracking of the blocks, also to permit the removal of — 


one or more blocks, and the replacing of the same 
with new material, without wyury to the adjoumng 
block ; also, the appearance on the surface of a block 
pavement. 


They leave the material undivided below the 
cut made by the joint cutter, and by so doing, re- 
tain a close water-tight connection between theblocks. The 
cut in the surface and the undivided material below the 
cut, together, form a joint that embodies the compound 
operation of separation and joining together, to an exten® 
that practically 18 exactly measured by the same character- 
istic in the Schilhnger joints. The operation of the two 
joints are exactly the same for all practical purposes, 
their advantages are the same; their appearance 
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is the same, and their construction is so nearly 
alike as to be practically the same. In both there 
is a partial separation and yet a close connection. 
The solid material that is left undivided under 
the cut has the same practical effect as though it 
was removed and its place filled with tar-paper. 
It has the same effect as though it was removed 
and its place filled with cement, floated into it 
from the surface. In these cases the entire effect 
produced by putting or leaving the material in 
the joint is, to make a sufficiently close connec- 
tion between the blocks—which, with nothing 
there, would be separated—and to form a water- 
tight joint. The solid matter thus left in the 
pavement under the cut, is left there permanently and 
is interposed between the blocks during the pro- 
cess of formation, and such solid matter, in con- 
nection with the cut above it, performs all the 
service and operation of a strip of tar paper 
placed in the joints and extending from the ‘top 
to the bottom of the pavement, just a described 
in the patent. 


The question is, whether the separation of the 
pavement into blocks at the surface with the 
joint cutter, and joining them at the bottom with 
the solid material left interposed under the cuts 
and between the blocks are the same things in 
law as the separation and joining of the blocks 
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with the tar-paper. Or in other words, do the cut 
above and sohd material underneath together constitute 
a mechanical substitute for the tar-paper joint as de- 
scribed in the patent ? 


If a person skilled in the art of laying and 
making artificial stone would know, from his 
knowledge of the business, that the cut in the 
surface and solid material underneath it could 
be substituted for the tar-paper, and that the 
same practical results would be produced by such 
substitution, then in law such cut and solid ma- 
terial is the same thing as the tar-paper, and their 
use would equally infringe the patent. 

The fact has been proved in these cases that a 
cut in the surface of a stone had often been used 
by which to locate the break that was to be made 
in the stone, and prevent such break from run- 
ning through other parts of the stone. Itisa 
fact so well known from time immemorial that 
the Court could not fail to take judicial knowl- 
edge of it. 


Another fact which the Court could not fail to 
take judicial knowledge of is, that while it was 
well known that such crease or cut in the surface 
would control the cracking, it was equally well 
known that the solid material underneath the cut 
would, until broken apart, be water-tight, and 
would hold the two parts of the stone together. 
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Also that the appearance of such cuts on the sur-. 
face was perfectly well known, as the cuts had 
been so often used. ‘In other words, it was per- 
fectly well known that such cut and solid ma- 
terial underneath. it formed a water-tight joint 
between the two parts of the stone, and yet was 
a joint which so far separated the stone into dif- 
ferent blocks that when any cracking of the 
stone occurred such cracking would follow and 
be controlled by the division made by the cut. 

Such being the case, the law makes the cut of the 
joint-marker and the solid material underneath exactly 
the same thing as the tar-paper in the joint, and just as 
much of an infringement as though the tar-paper had 
been interposed and the cut and material underneath 
had been left out. 


What is there, we ask, that is wrong or inap- 
plicable in the foregoing presentation of the case 
when the cut is made with the joint cutter alone. 
Do not the cut and solid material underneath perform 
the same offices, and produce the same effect as the tar- 
paper? The numerous pavements in San Fran- 
cisco, at least, so made and in plain view, when 
compared with the Schillinger pavements in 
equally plain view around this city, answers yes, 
with all the power of an immutable, tangible, 
visible, existing, undeniable and insuppressible 
fact. The decree to the contrary would be like 
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deereeing that the very building in which this 
Court is held does not exist. It is also plain 
that in producing the same effects as the tar- 
paper division and joint, the cut and material 
underneath it acts in precisely the same way. ‘They 
divide the material enough to control the cracking, to 
permit the removal of the blocks, and to present the 
appearance of a block pavement to the eye, while at 
the same time they so connect the blocks together as to 
create a water-tight joint. 


The pith of the law is happily expressed in the 
case against Perine and Molitor at the end of the 
decision, in the following language, viz: 


‘“‘ The respondents in these two cases, Perine 
“and Molitor, have both so constructed their 
*“‘ pavements as to gain the advantages secured to 
“‘ the complainant by the Schillinger patent, and 
“* by substantially the same means; and they are 
‘‘ therefore infringers of that patent.” 


All that we ask in these cases is, that the fore- 
going elementary rule of law be given a practi- 
cal application to all the pavements laid by in- 
fringing parties. It seems to us that the Court 
cannot help realizing that the pavements laid by 
various defendants and cut with a joint cutter 
only are infrigements of the Schillinger patent. 
They are new pavements, never laid until the 
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success of the Schillinger invention was demon- 
strated. None such had ever been laid before. 


All that we ask of the Court is, to make a 
practical application of the law éo the actual facts 
of these cases, and that the invention may be pro- 
tected instead of the parties pirating it. Weask 
the Court to analyze the invention and see what 
new means were tested, and what new effects 
were produced by those means. This the 
infringers have done long since. The infring- 
ers have long since learned that the tar-paper 
had no value whatever as an ingredient or sub- 
stance in the pavement. Jt was not put there to fill 
up space, but to perform an office; to produce an effect. 
That effect was to diiide the pavement into blocks, and 
nothing else. Except for creating this division, 
the tar-paper was rather an injury, since it is a 
perishable article, and in time will wash and 
work out of the pavement, while the stone will 
only have increased in hardness and been grow- 
ing stronger. Will not the pavements stul be Schillin- 
ger pavements after the tar-paper is thus worked out of 
them? Will not all of their advantages still re- 
main? Will not the blocks still be protected 
from cracking? Will not the pavements be 
equally protected from the effects of heaving 
from frost? Will they not still present the ap- 
pearance of block pavements to the eye? Can- 
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not the blocks still be removed without injury 
to the adjoining blocks? True, the joints may 
not still be water-tight, but many blocks cease to 
be water-tight in the Schillinger pavement while. 
the tar-paper is stillin them. The infringers. 
understand all these things. They not only un- 
derstand that the only useful effect of the tar- 
paper is to make a division of the pavement into 
blocks by a joint which is water-tight when new, 
but they also understand the effects of such di- 
vision as above enumerated. They understand 
equally well that all the beneficial effects flow- 
ing from such division will flow from a divis- 
ion of the pavement into blocks at the surface with a 
jownt cutter. The known nature of stone is such 
that a division which is shallow is as good and 
produces the same practical results as a division 
which is deeper. They therefore substitute the 
shallow division for the deeper one, leaving the 
solid material underneath the cut, and gain every 
single advantage that they would gain by using 
the tar paper division. They thus obtain a joint 
which is water-tight when new, but which opens. 
from natural causes with lapse of time. They 
thus make a pavement in which the blocks can 
be, and very often have been removed and replaced 
without injury to. the adjoining blocks; a pavement 
that presents to the eye the appearance of a block 
pavement, that withstands the effects of heaving 
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from frosts, and in which the blocks are pre- 
vented from cracking. 


The infringers understand that all these re- 
sults in the Schillinger pavement are the direct 
results which flow from dividing the pavement 
by the tar paper. They do not flow from the tar 
paper itself nor from the combination of the tar paper 
and stone. They all flow from the dwision which the 
tar paper makes, and nothing else. The partial di- 
vision is the invportant element in both cases, and IT Is 
THE ONLY IMPORTANT NEW ELEMENT THAT EITHER 
PARTY USES. 


Understanding these things, the infringers 
make an equivalent division by a well-known equiva- 
lent method, and as a matter of course, instantly 
obtain exactly the same results and none other. The 
consequence is that pavements are laid in San 
Francisco exactly so like the complainant's Schiil- 
inger pavements in their action and appearance, 
that one cannot be told from the other, except 
by finding on the pavement the company’s 
stamp. 


These things are well understood by the in- 
fringers, by the public and by the complainant. 
How can the Court possibly fail to see and com- 
prehend them also? We think it will not. Is 
not the foregoing a perfectly fair and truthful 
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presentation of the indisputable facts as to the 
physical effects and results and advantages of the 
divisions made by both the tar paper and the 
joint cutter? Js. not the statement true that the 
cut. of the joint cutter, with the. sohd material un- 
derneath, constitute a well-nown mechanical sub- 
stitute for the tar paper jot, which at one and 
the same time separates and joins the blocks to- 
gether as herein described? Is not the description 
herein given of the character of both jomis in 
dividing and yet connecting together the blocks, 
exactly correct? The several pavements made 
by the complainant and by several defendants in 
these cases demonstrate every minute of every day 
that one of the joints is an exact equivalent and 
substitute for the other in the strictest sense of 
patent law. Both do the same things and accom- 


plish the same results and by the same kind of 


operation. These results were first applied to 
pavements by Schillinger. Former concrete 
pavements were fatally defective for want of such 
results. While such joints are the mechanical 
substitutes and equivalents of each other in mod- 
ern pavements, they are not equivalents or sub- 
stitutes of anything used in former pavements. In 
the accomplishment of these results the patent 
covers a radical invention. J is not a patent 
which merely puts into the pavement a better 
joint than had been put into former concrete 
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pavements, but it is a patent which put into con- 
crete pavements the first joint. . It comes within 
the rule as laid down by the U. 8. Supreme 
Court in McCormick vs. Talcot, 20 Howard, 402, 
and in Railway Co. vs. Sayles, 3 Otto, 556. 


By substituting the words ‘“‘ joint in a concrete 
pavement’ for the word “ divider” in the case of 
McCormick vs. Talcott, the language of this 
court would read as follows: 


“Tf he be the original inventor of the device 
‘‘or the machine called a joint in a concrete 
‘* pavement, he will have a right to treat as in- 
‘‘ fringers all who make joints in concrete pave- 
‘‘ ments operating ‘on the same principle and per- 
‘forming the same functions by analagous means 
‘or equivalent combinations, even though the 
“ infringing joint may be an improvement of the 
‘* original and patentable as such; but if the in- 
‘‘ vention claimed be itself but an improvement 
“on a known joint in concrete pavements by a 
‘mere change of form or combination of parts, 
“the patentee cannot treat another as an in- 
‘“ fringer who has improved the original joint and 
‘“‘ concrete pavements by use of a different form 
“or combination performing the same func- 
“ tions.” 


52 


The language in Railway Co. vs. Sayles, 7 
Otto, 556, is as follows: 

‘‘ In such cases, if one inventor precedes all 
“the rest and strike out something which in- 
‘ cludes and underlies all that they produce, he 
* acquires a monopoly, and subjects them to 
‘ tribute.” | 


3 The foregoing quotations merely apply the 
state of the art to the construction of the patent 
for the purpose of ascertaining the scope of the 
invention; and the scope of the invention is ascer- 


tained for the purpose of determining what differ-‘ 


ent devices would be equivalents or substitutes of 
the particular devices described in the patent. 
So far as the patentee’s invention has developed 
new results, effects and operations, which had 
never before been developed, so far his invention 
is radical, and all other devices which develop 
the same results, effects and operations, and 
placed in the same combinations, are equivalents 
or substitutes of his invention and are 
eovered by the patent. Again, -we_ re- 
peat that the testimony in the Califor- 
nia cases and in the cases in the East, has 
established the fact that Schillinger was the first 
one to ever put dividing joints into a _ concrete 
pavement, and his dividing joint, for the first 
time, developed beneficial results, flowing from a 


03. 


dividing joint of any kind in a concrete pave-. 
ment, laid while the material was in a plastic 
condition. In law. therefore, all other dividing” 
joints, in the same kind of a pavement, which 
develop the same beneficial results, are equiva- 
lents and substitutes of the particular kind of 
dividing joints which Schillinger described in his 
patent. The judges in the east apply the state 
of the art to the construction of patents; hence 
Judges Shipman and Blatchford and Sage had no 
difficulty in holding that any and all kinds of di- 
viding joints, no matter how slight as to depth, 
placed in such kind of concrete pavement, were 
equivalents and substitutes of the particular kind 
of dividing joints described by Schillinger in the 
patents, and were infringements of the patents. 


To them the infringements were clear, and we 
cannot understand why all of the infringements 
occurring on this coast are not as plain as the . 
light of day. 


We respectfully ask that the decree of the | 
Circuit Court be reversed. 


Respectfully submitted, 


M. A WHEATON, 
Solicitor for Complainant. 
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a(n | the Supreme Gourt 7 


OF THE 


UNITED STATES. 


THE CALIFORNIA ARTI- 
FICIAL STONE PAV- 
ING COMPANY, 


Appellant 


V8. 


F. W. SCHALIKE, 


- « 


A ppellee. 


APPELLEE’S BRIEF. 


The invention, as stated in the specification to 
the patent, consists in laying a concrete pavement 
in sections, “ so that each section can be taken up, 
and relaid without disturbing the adjoining sec- 
tion.” This is accomplished by placing tar paper 
between each block or section as laid. It has 
been held that cutting between the blocks as laid 
before the concrete has hardened, with a trowel, 
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constitutes an infringement, this being an equiva- 
lent of the tar paper, though the trowel be with- 
drawn. The idea of all th» decisions 1s that any- 
thing which makes such separate blocks, that one 
block may be removed, without disturbing the ad- 
jointing blocks, is an infringement. Should the 
pavement be upheaved by frost, each block would 
come up separate ; any one block may be pried up, 
and will come out a distinct and separate block. 
This can be done also where cuts have been made 
with a trowel or other cutting tool ; the edges of 
the block will be jagged, and not so smooth as 
where the tar paper is used, but virtually each , 
block is separate, and may be removed “ without 
disturbing the adjoining sections,” 


In all the reported decisions the patent is so in- 
terpreted. 


In Schillinger vs. Gunther, 14 Blatchf., 152, 
After quoting the specifications, Judge Shipman 
says: ‘“ When the pavement is completed each 
block can be taken up independent of the adjoin- 
ing block.” 


The patentee disclaimed “ the forming of blocks 
from plastic material without interposing anything 


between the joints while in process of furmation.” If 
there be nothing interposed between the joints 


while in process of formation, there can be no 
infringement. The evidence shows that the ap- 
pellee laid his pavement in stripsfrom curb to fence, 
in one mass, and thereafter marked oft the surface 
with a blunt marker ;_ (Transcript, p. 11, folio 38, 
p. 15, folio 50), Exhibit 1 and Exhibit 2, the latter 
of which is a newone. This marking does not con- 
fine even the surface cracking to the line of the 
mark (Transcript, p. 12, folios 39, 41; p. 25 folio 
80); but if it did that would be no infringement. 
The patent is not so to mark the pavement when 
laid as to confine the cracking of the top layer to 
the indentation made by a marker. As J udge 
Shipman says in Schillinger vs. Gunther, supra, 
page 156: ‘‘ The defendant thus makes a block 
pavement which can be taken up, so far as the 
blocks into which the top layer is divided are 
concerned, without injury to the adjoining blocks.” 


“ The plaintiff forms his joint by the permanent 
interposition of some material between the blocks. 
* * * The defendant forms a@ joint by the 
insertion of a cutting instrument detween the 
blocks, and then removing the instrument, leaving 
the joint an open one for the time.” 


The appellee does nothing of this kind ; he in- 
serts nothing between the blocks. After he has 
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marked the surface, and the pavement has har- 
dened, it is one solid mass, both the coarse under 
layer and the top layer are each one continuous 
mass. If you wish to remove a block of the 
patentee’s pavement you can pry it out separately. 
The evidence here shows that to replace one of 
the squares in our pavement you must chisel it 
out. (Transpript, p. 25, folio 80, pp. 26-7, tolios 
84 to 87.) | | 

That shows the difference ; to replace any part of 
our pavement, we have to chisel or cut out the part 
from a solid mass, as much a solid’ mass as if we 
had never used this marker, or made any inden- 
tation on the surface. There are no blocks in our 
pavement. If an upheaval occurred from frost or 
other cause our pavement would show a mass 
cracked in all directions ; while the patented pave- 
ment would come up in blocks the same as if it 
were laid with separate blocks of granite. 


Again, Judge Shipman says (page 156, after de- 
scribing the old method, which is our method): 
‘‘The improvement and the invention consisted 
in dividing the pavement into blocks, so that one 
block might be removed and repaired without in- 
jury to the rest of the pavement.” If this be so, 
then most undoubtedly do we not infringe. We 


do zoé divide our pavement into blocks, and no 
part of it can be removed without injury to the 
rest of the pavement, except, of course, by chisel- 
ing out a portion. The learned Judge says again 
(page 157), and I quote his language without com- 
ment, its applicability to our case being so appar- 
ent: “ The plaintiff supposed that his invention 
included a block pavement, in which the blocks 
were formed either with or without the interpo- 
sition of something between the joints. He sub- 
sequently ascertained that he was mistaken, and 
that the pavement was not divided into blocks 
without the interposition of some material to form 
joints.” ‘ He disclaimed the forming of blocks 
* * without interposing anything between the 
joints. This disclaimer left the patent for a 
pavement, wherein the blocks were formed by 
the interposition of some separating material 
between the joints.” 


Appellee never interposed any separating inate- 
rial between the joints. That is the patent and 


the whole of it, and unless there be some sega- 
vating material, tar paper or an equivalent, a 


trowel, or something similar to separate the 
blocks, there is no infringement We make no 
attempt to interpose anything, permanently or 
temporarily ; and it is certainly a hardship to be 
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driven out of the business of laying pavements, 
when the most superficial examination would show 
that we never attempted to use any device, which, 
by the wildest stretch of the imagination, could 
be construed into “the’interposition of some sep- 
arating material between the joints.” 


I respectfully submit that it 1s stretching the 
claim of this patent to the utmost to hold that 
partially cutting between sections with a trowel is 
the interposition of some separating material ; 
but as Judge Sawyer observes (7 Sawyer, 1:38) 


‘He is entitled to all the benefits which result 


from his invention whether he has specified all the 
benefits in his patent or not,” so I do not cavil at 
this cutting being found an infringement; but I 
do assert that when an assignee, such as the ap- 
pellant herein, seeks to have a mode of marking 
declared an interposition between the joints, such 
claim is plainly preposterous. ‘The power lays with 
the appellant, and has by it been diligently used to 
stop our business by notifying those contracting 
with us that if they buy our work they buy a 
lawsuit, and so unjustly and without a shadow of 
excuse, they virtually prevent us from laying 
pavements in what Judge Shipman designates as 
the old style. The learned Judge of this Circuit, 
in January, 1883, said: “I am unable to perceive 
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that the mere running along the surface of that 


blunt and rounded marker one-sixteenth of an 
inch in depth, there being no cutting elsewhere, 
is making a joint, I fail to see that that is an 
infringement.” 


Cal. Art. Stone @. Co. vs. Freeborn, 7 
Sawyer, 445. 


That is all we do. 


This decision has never been appealed from, or 
questioned, and in this Circuit we had a right to 


abide by it. 


In the case of this Appellant vs. Molitor, 7 
Sawyer, 190, Judge Sawyer reviews the decis- 
ions, holding that pouring in cement, or the use of 
pitch, or asphaltum, is the equivalent of tar 
paper, and that the patent is infringed if any ma- 
terial be interposed, though such interposition be 
not permanent, but there must be an interposi- 
tion of something between the joints. 


In July, 1883, Judge Blatchford held that, 
‘“‘ The interposition of the trowel, though tempo- 
rary, is an equivalent for the tar paper, even 
though the joint be left open after the trowel is 
removed, and be not made tight.” 
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Schillinger vs. Greenway Brewing Co., 
21 Blatchf., 383. 


But he held that something must be interposed 
between the joints, so that when the pavement 
was finished each block. can be taken up and re- 


laid without disturbing the adjoining blocks. 
This, in our pavement, is utterly impossible. 


And in referring to Judge Shipman’s decision, 
already, quoted, he says (p. 386), that it was held 
an infringement, “ because any blocks in the upper 
course could be taken up without injury to the 
adjoining blocks.” - 


In our pavement this cannot be done. 


The test is, was anything permanent or tempo- 
rary interposed between the joints, and can one 
block be taken up and relaid without disturbing 
the adjoining blocks. As to our pavement each 
of these questions must be answered by a decided 
negative. 


In that case, Judge Blatchford, commenting on 
six English and two United States patents, holds 
that none of them can be anticipations, because 
none provide for such a pavement that one block 
can be removed without disturbing the adjoining 
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blocks. He says (page 391): ‘The defect in 
such pavements is clearly pointed out in the orig- 
inal patent, and repeated in the re-issue; that, 
where there are no free joints. between the blocks, 
they will not heave separately from the effects of 
frost, and cannot be raised or removed separately 
without injury to adjacent blocks. No. one rem- 
edied this defect before Schillinger.” 


Brewster laid pavement in Syracuse, in 1841, 
as appellee does now. “It had no free joints ;” 
ours have none. So Row, in Baltimore, 25 years 
ago. “But it was not made in sections detach- 
able by free joints,” and ours is the same. 


It has been claimed by appellant in the printed 
circulars issued by it, that Judge Sage had de- 
cided that marking the surface with a fish line was 
an infringement, and was so decided by him in 


Kuhl vs. Mueller, 21 Fed. Rep., 510. 


In that case the blocks were brought into 
Court, and showed clean cuts making separate 
blocks. There was a trowel used, and the con- 
tention of defendants, that they used only a fish 
line to mark the surface was clearly disproved by 
the appearance of the blocks produced. The con- 
tention that the use of a fish line made separate 
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blocks is simply puerile, and any remarks of Judge 
Shipman anent the fish line are at best but obzter 


dicta. They pressed the fish line in with a trowel 


(page 512); the cut was made with a trowel, and 
the blocks produced showed clean cuts making sep- 


\ 


arate blocks. 


There are some misstatements in the brief of 
counsel f-r appellant as to Judge Saivyer’s decis- 
ion and as to the evidence. ‘The evidence in this 
case is short; it clearly shows what I have 
claimed as to the mode in which our pavements 
have been laid. On page 15 of appellant’s brief, 
it is stated that Judge Sawyer held that to in- 
fringe there ‘“‘must be something so interposed 
that will be left permanently in the joints after 
the blocks are completed.” That is notso. He 
held that cutting with a trowel, the trowel being, 
of course, withdrawn, constituted an infringement ; 
that the interposition of anything between the 
joints infringed, were such interposition permanent 


or temporary. 


There is no testimony at all in this case going 
to prove what counsel claims on page 34 of his 


brief. And the statement on page 38, that the 
advantage stated, viz., “that one or more blocks 


may be taken out and new ones relaid in their 
place without injury to the adjoining blocks,” 


| 
) 
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belongs to the defendant’s * * * pavementsis 
simply a glaring perversion of all the testimony in 
this case. The statement on page 41 as to the 
markers cutting deep enough, etc., is simply con- 
trary to the evidence, which shows a blunt marker, 
and but one-sixteenth of an inch of indentation. 
The assertion in the second paragraph on page 
42 is gratuitous, and directly the reverse of the 
evidence; and when counsel writes that our mark- 
ing permits the removal of one or more blocks, 
etc., he deliberately states what he knows is the 
direct opposite of all the evidence adduced. As 
to the statement on page 44, there is in this 
case not a scintilla of evidence to such effect; 
and the end of page 48 is also absolutely false, 
and must be knowi to be so. Assertions of coun- 
sel so plainly in direct conflict with all the evi- 
dence adduced will, I am sure, have no effect. 


I respectfully submit that in no remotest man- 
ner, allowing the utmost latitude to this inven- 
tion, whether the patentee has specified such 
benefit or not, has the appellee infringed in the 
slightest particular, and that the judgment of the 
Circuit Court should be affirmed. 


Respectfully submitted, 
MANUEL EYRE, 
Solicitor for Respondent and Appellee. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1885. 
No. 1249. 


THE UNITED STATES, PLAINTIFF, 


VSB. 


WILLIAM RAUSCHER. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN THE JUDGES OF 
THE CIRCUIT COURT OF THE UNITED STATES FOR THE SOUTHERN 
DISTRICT OF NEW YORK. 
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THE UNITED STATES VS. RAUSCHER. 1 


1 Circuit court of the United States of America for the southern 
district of New York, in the second circuit. 


At a stated term of the circuit court of the United States of America 
for the southern district of New York, in the second circuit, begun and 
held in the city of New York, within and for the district and circuit afore- 
said, on the second Wednescay of January, in the year of our Lord one 
thousand eight hundred and eighty-five, and continued by adjournment. 
to and including the tenth day of March, in the year of our Lord one 
thousand eight hundred and eighty-five. 


SouTHERN District oF NEw YORK, ss: 


The jurors of the United States of America within and for the district 
and circuit aforesaid, on their oath present that William Rauscher, late of 
the city and county of New York, in the district and circuit aforesaid, 
mariner, heretofore, to wit, on the ninth day of October, in the year of 
our Lord one thousand eight hundred and eighty-four, being on the high 
seas, out of the jurisdiction of any particular State of the said United 

States of America, on waters within the admiralty and maritine 
2 jurisdiction of the said United States of America, in and on board 

of a-certain American vessel, being a ship called I. F. Chapman, 
of which said vessel he, the said William Rauscher, was then and there 
an officer, to wit, second mate, upon one Janssen, whose first name is to 
the jurors aforesaid as yet unknown, the said Janssen being then and there 
one of the crew of the said vessel, unlawfully did make an assault, and 
from malice, hatred, and revenge, and without justifiable cause, did unlaw- 
fully inflict upon him, the said Janssen, cruel and unusual punishment, 
then and there against the peaee of the United States and their dignity 
and contrary to the form of the statute of the United States in such case 
made and provided. 


3 SECOND COUNT. 


And the jurors aforesaid, on their oath aforesaid, do further present 
that William Rauscher, late of the city and county of New York, in the 
district and circuit aforesaid, mariner, heretofore, to wit, on the ninth day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-four, being on the high seas, out of the jurisdiction of any particular 
State of the said United States of America, on waters within the admiralty 
and maritine jurisdiction of the said United States of America, in and on 
board of a certain American vessel, being a ship called I. F. Chapman, of 
which said vessel he, the said William Raucher, was then and there an officer, 

to wit, second mate, upon one Janssen, whose first name is to the 
4 jurors aforesaid as yet unknown, the said Janssen being then and 
there one of the crew of the said vessel, unlawfully did make an 
assault, and from malice, hatred, and revenge, and without justifiable cause, 
did unlawfully beat and wound the said Janssen, then and there against 
the peace of the United States and their dignity and contrary to the form 
of the statute of the said United States in such case made and provided. 
ELIHU ROOT 


b 


: U. S. Attorney. 
5 (Indorsed:) U.S. circuit court. The United States of America 
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2 THE UNITED STATE VS. RAUSCHER. 


vs. William Rauscher. Indictment, cruel and unusual punishment. U.S. 
Rev. St. § 5347. Elihu Root, U. S. district attorney. A true bill. 
Edgar M. mith, foreman. U. "8. circuit court. Filed Mar. 10, 1885. 
Timothy Griffith, clerk. Mch. 11, 1885, the defendant arranged and indict. 
read. Def’t plead not guilty. Ap! 13th & 14th, 1885, the defendant 


tried. Verdict, guilty. 


6 At astated term of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 


cuit, begun and held in the city of New York on the third Monday of 


October, in the year of our Lord one thousand eight hundred and eighty- 
five. 
Present, the honorable William J. Wallace, the honorable Charles L. 


Benedict, judges. 


THE UNITED STATES 
against 
WILLIAM RAUSCHER. 
This cause coming on to be heard at this term, before judgment 
7 upon the verdict, on a motion in arrest of judgment, and also on 
a motion for a new trial before the two judges above mentioned, 
at such hearing the following questions occurred : 
First. The prisoner having been extradited upon a charge of murder 
on the high seas of ene Janssen, under section 5339 U.S. R.S., had the 


circuit court of the southern district of New York jurisdiction to put him — 


to trial upon an indictment under section 5347 U.S. R. S., charging him 
with cruel and unusual punishment of the same man, he being one of 
the crew of an American vessel of which the defendant was an officer, and 
such punishment consisting of the identical acts proved in the extradition 
proceedings ? 
8 Second. Did or not the prisoner under the extradition treaty 
with Great Britain, having been surrendered upon a charge of mur- 
der, acquire a right to be exempt from prosecution upon the charge set 
forth in the indictment, without being first afforded an opportunity to re- 
turn to Great Britain? 

Third. Was it error on the part of the trial judge to overrule a plea to the 
jurisdiction of the court to try the indictment under section 5347 of the 
United States Revised Statutes, charging the accused with cruel and un- 
usual punishment of one Janssen, one of the crew of a vessel of which 

accused was an officer, it having been established upon said plea 
9 that the accused was extradited under the extradition treaty with 

Great Britain upon the charge of murder of the same Janssen under 
section 5339 of the United States Revised Statutes ? 

Fourth. Was it error on the part of the trial judge to refuse to direct 
a verdict of acquittal, after it had been proven that the accused was extra- 
dited under the extradition treaty with Great Britain, upon the charge of 
murder, it also appearing that in the proceedings preliminary to the war- 
rant of extradition the same act was investigated, and the same witnesses 


examined as at the trial ? 
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THE UNITED STATES VS. RAUSCHER. 3 


_ In respect to each of which questions the judges aforesaid were divided 
in opinion ; 
Wherefore at the same term, at the request of the United States 
10 attorney, they have caused the points above stated to be certified 

under the seal of this court, together with a copy of the indictment 
and an abstract of the record, to the Supreme Court of the United States 


for final decision, according to law. 
WM. J. WALLACE. 
CHAS. L. BENEDICT. 


(Endorsed :) U.S. circuit court, southern district of New York. The 
United States versus William Rauscher. Certificate of division. William 
Dorsheimer, United States attorney, attorney for plaintiff. U.S. circuit 
court. Filed Jan. 5th, 1886. Timothy Griffith, clerk. 


11 Cruel and unusual punishment on the high seas. : 


THE UNITED STATES 
v8. 
WILLIAM RAUSCHER. 


1885. _ 
M’ch 10. Filed indictment. 
« 11. Def’t pleads not guilty. 
Ap’! 13. Def’t’s trial commenced. 
oS oe “ concluded ; verdict, guilty. 
“16. Filed notice of motion for new trial. 
“« Filed statement of facts. 
Nov. 17. “ order rearguing cause at term commencing 3d Monday of 
Oct., 1885. 
1886. 3 
Jan’y 5. Filed certificate of division. 
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12 UNITED STATES OF AMERICA, 
Southern District of New York, ss: 

I, Timothy Griffith, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second circuit, do 
hereby certify that the foregoing pages, numbered from one to eleven in- 
clusive, contain a true and complete transcript of the indictment, certificate 
of division, and abstract of the record had in said court, in the case of the 
United States of America against William Rauscher, as the same remain of 
record and on file in said office. 

In testimony whereof I have caused the seal of the said court to be here- 

unto affixed, at the city of New York, in the southern district of 
13 New York, in the second circuit, this fourteenth day of January, 

in the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the said United States the one hundred and 
tenth. 

[SEAL. ] | TIMOTHY GRIFF en . 


(Indorsement on cover:) No. 1249. The United States, plaintiff, vs. 
William Rauscher. 8S. New York,C.C.U.S. Filed January 15, 1886. 
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-— Fu the Supreme Court of the United States. 


"+ QeroserR TERM, 1885. 


THE Unrrep STATES, PLAINTIFFS, 
v8. 
Writiam RavecHer. 


No. 1249. 


ON 4 CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 
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In the Supreme Court of the Munited States, 


OcTOBER TERM, 1885. 


THE UNITED STATES, PLAINTIFFS, ) 
v8. No. 1249. 
WILLIAM RAUSCHER. 


ON A CERTIFICATE OF DIVISION IN OPINION BETWEEN 
THE JUDGES OF THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE SOUTHERN DISTRICT OF NEW YORK. 


BRIEF FOR THE UNITED STATES. 


Statement of the case. 


On the 10th day of March, 1885, the defendant was 
indicted in the circuit court of the United States for the 
southern district of New York, for inflicting cruel and 
unusual punishment upon one Janssen, one of the crew 
of a vessel called I. F. Chapman, of which said vessel 
he, the said defendant, was an officer, to wit, second mate. 
On the 11th day of March, 1885, the defendant was 
arraigned, and pleaded not guilty. He wasafterwards tried, 

11312 
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and a verdict of guilty was found against him. The cause 
coming on to be heard on the third Monday of October, 
1885, before judgment upon the verdict, on a motion in 
arrest of judgment, and also on a motion for a new trial, 
the judges were divided in opinion upon the following 
questions : 

First. The prisoner having beer extradited upon a 
charge of murder on the high seas of one Janssen, under 
section 5339, of the United States Revised Statutes, had 
the circuit court of the southern district of New York 
jurisdiction to put him to trial upon an indictment under 
section 5347, of the United States Revised Statutes, 
charging him with cruel and unusual punishment of the 
same man, he being one of the crew of an American vessel 
of which the defendant was an officer, and such punish- 
ment consisting of the identical acts proved in the extra- 
dition proceedings ? 

Second. Did or not the prisoner under the extradition 
treaty with Great Britain, having been surrendered upon 
a charge of murder, acquire a right to be exempt from 
prosecution from the charge set forth in the indictment 
without being first afforded an opportunity to return to 
Great Britain ? 

Third. Was it error on the part of the trial judge to 
overrule a plea to the jurisdiction of the court to try the 
indictment under section 5347 of the United States Re- 
vised Statutes, charging the accused with cruel and un- 
usual punishment of one Janssen, one of the crew of a 
vessel of which accused was an officer, it having been es- 
tablished upon said plea that the accused was extradited 
under the extradition treaty with Great Britain upon the 
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charge of murder of the same Janssen under section 5339 
of the United States Revised Statutes? 

Fourth. Was it error on the part of the trial judge to 
refuse to direct a verdict of acquittal after it had been 
proven that the accused was extradited under the extra- 
dition treaty with Great Britain upon the charge of 
murder, it also appearing that in the proceedings pre- 
liminary to the warrant of extradition the same act was 
investigated and the same witnesses examined as at the 
trial ? 

Whereupon the points above stated were certified to 


this court for final decision according to law. 


Argument. 


The subject of the extradition of persons charged with 
crime in another country has been much discussed by many 
eminent writers upon international law. Mr. Wheaton 
mentions Grotius, Vattel, Kent, and others as holding— 

That, according to the law and usage of nations, 
every sovereign State is obliged to refuse an asylum 
to individuals accused of crimes affecting the general 
peace and security of society, and whose extradition 
is demanded by the Government of that country 
within whose jurisdiction the crime has been com- 
mitted. 


But it must be conceded that the principle of extradi- 
tion, viewed irrespective of treaty stipulations, has never 
been so established in the practice of nations, as to entitle 
it to be regarded as an international law. Whatever may 
have been the earlier practice, nations in modern times 
dispose of the question by treaties, and do not recognize 
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any obligation to surrender fugitive criminals, except as 
the same is provided for in this way. q 

The extradition provision in the treaty of 1794, between 
Great Britain and the United States, was limited to the 
period of twelve years, and hence after 1806 it ceased 
to be operative, and no similar stipulation was entered 
into until the ratification of the treaty of 1842, commonly 
known as the “Ashburton” treaty. Article 10 of that 
treaty provides as follows: 


It is agreed that the United States and Her Bri- 
tannic Majesty shall, upon mutual] requisitions by 
them or their ministers, officers, or authorities, re- 
spectively made, deliver up to justice all persons 
who, being charged with the crime of murder, or 
assault with intent to commit murder, or piracy, or 
arson, or robbery, or forgery, or the utterance of 
forged paper, committed within the jurisdiction of 
either, shall seek an asylum, or shall be found within 
the territories of the other: Provided, That this shall 
only be done upon such evidence of criminality as, 
according to the laws of the place where the fugitive 
or person so charged shall be found, would justify 
his apprehension and commitment for trial if the 
crime or offense had there been committed ; and the 
| respective judges and other magistrates of the two 
Governments shall have power, jurisdiction, and au- 
thority, upon complaint made under oath, to issue a 
warrant for the apprehension of the fugitive, or per- 
son so charged, that he may be brought before such 
judges or other magistrates, respectively, to the end 
that the evidence of criminality may be heard and 
considered ; and if, on such hearing, the evidence be 
deemed sufficient to sustain the charge, it shall be the , 
duty of the examining judge or magistrate to certify 
the sarme to the proper executive authority, that a 
warrant may issue for the surrender of such fugitive. 


¢ 
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The question now presented by this certificate of divis- 
ion is whether the defendant, having been extradited upon 
the charge of murdering one Janssen upon the high seas, 
could be tried under an indictment charging him with 
cruel and unusual punishment of the same man, he being 
one of the crew of an American vessel of which the de- 
fendant was an officer, and such punishment consisting of 
the identical acts proved in the extradition proceeding. 
In other words, did the prisoner, under the extradition 
treaty with Great Britain, having been surrendered upon 
a charge of murder, acquire a right to be exempt from 
prosecution upon the charge set forth in the indictment, 
without first being afforded an opportunity to return to 
Great Britain ? 

We submit that the doctrine contended for on the other 
side finds no support in the terms of the treaty itself. 
The extradition provision therein contained simply speci- 
fies that the two Governments will, upon due requisition, 
mutually deliver up to justice all persons who, being 
charged with the crime of murder, or assault with intent 
to commit murder, or piracy, or arson, or robbery, or 
forgery, or the utterance of forged paper, committed 


within the jurisdiction of either, shall seek an asylum, or | 


be found within the territories of the other. Did the parties 
by the language employed intend it to be understood that 


after surrender the fugitive would be only liable for the 


crime specified in the extradition proceeding? No such 
understanding appears in the debates of Congress or the 
Parliament of Great Britain, or the correspondence which 
took place between the eminent men who negotiated the 
treaty. The language itself, so far from conferring the 
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immunity claimed, would seem to negative such an idea. 
The stipulation is that the offender shall be “delivered up 
to justice,” and there is no qualification whatever. The 
treaty is not only a contract between the Governments of 
Great Britain and the United States, but, by virtue of the 
Constitution of the latter (article 6) it is the supreme law 
of the land. Looking alone, then, to the supreme law, 
we repeat that there is nothing in it which warrants the 
claim of the prisoner to immunity. 

How does the matter stand upon authority? In United 
States vs. Caldwell (8 Blatchford, 131), it was held by 
Judge Benedict that the defendant, although extradited 


upon a charge of forgery, might be indicted and tried 


upon a charge of bribery. In that case the learned judge 
said : 

The prisoner was brought within the jurisdiction 
of the United States by virtue of a warrant of the 
executive authority of a foreign Government upon a 
requisition of the executive department of the Gov- 
ernment of the United States ; and while abuse of 
extradition proceedings, and want of good faith in 
resorting to them, doubtless constitute a good cause 
of complaint between the two Governments, such 
complaints do not form a proper subject of investi- 
gation in the courts, however much those tribunals 
might regret that they should have been permitted to 
arise. To hold otherwise would, in a case like the 
present, permit a person accused of crime to put the 
Government on trial for its dealings with a foreign 


power. 


* * * * * 


But whether extradited in good faith or not, the 
prisoner, in point of fact, is within the jurisdiction 


(1 


of the court, charged with a crime therein committed, 
and I am at a loss for even a plausible reason for 
holding upon such a plea as the present that the court 
is without jurisdiction to.try him. The question 
appears to me to be not one of jurisdiction in the 
court, but rather of privilege from arrest, and I 
cannot see that the fact that the defendant was brought 
within the jurisdiction by virtue of a warrant of ex- 
tradition for the crime of forgery affords him a legal 
exemption from prosecution for other crimes by him 
committed. 

In the United States vs. Charles L. Lawrence (13 
Blatchford 295) it was decided, first, that extradi- 
tion proceedings do not by their nature secure to a 
person surrendered immunity from prosecution for 
offenses other than the one upon which the surrender 
was made. Second. There is no provision in the 
treaty between the United States and Great Britain, 
of August 9, 1842, which confers such immunity, nor 
is it conferred by the act of August 12, 1848, or by the 
act of March 3, 1869. Third. The British extradi- 
tion act of August 9, 1870 (33 and 34 Vict., chap. 52), 
has no binding force on the courts of the United States 


in regard to the construction of the treaty of 1842. 


Fourth. It does not appear that the Executive De- 
partment, by authority of the United States or Great 
Britain, hasconstrued the treaty of 1842 as confer- 
ring such immunity. 


Judge Benedict, in delivering his opinion in that case, 


It is, however, argued, that both the parties to 
this treaty have placed a construction upon its pro- 
visions which confers the immunity for which the 
accused contends, and reference is made to the acts 
of Congress of August 12, 1848 (9 U.S. Stat. at 
Large, 302), and March 3, 1869 (15 Jd., 337, U.S. 
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Rev. Stat., secs. 5270 to 5277), and to the British ex- 
tradition act of August 9, 1870(33 and 34 Vict., chap. 
§2), as supporting the assertion. 

The act of Congress of .1869 is a general law, in- 
tended for the protection of extradited offenders; but 
the protection it confers is expressly limited to cases 
of “lawless violence.” It is true that it assumes, as 
well it may, that the offender will be tried for the 
offense upon which his surrender is asked, but there 
are no words indicating that he is to be protected 
from trial for all other offenses. The absence of any 
provision indicatipg an intention to protect from 
prosecution for other offenses in a statute having no 
other object than the protection of extradited offend- 
ers is sufficient to deprive of ali force the suggestion 
that the act of 1869, as a legislative act, gives to 
the treaty of 1842 the construction contended for by 
the accused. 

So of the act of 1848, the provision of which 
relied upon (sec. 3), is, that it shall be lawful for the 
Secretary of State to order the offender “to be deliv- 
ered to such person or persons as shall be authorized, 
in the name and on behalf of such foreign Govern- 
ment, to be tried for the crime of which such person 
shall be so accused, and such person shall be deliv- 
ered up accordingly.” It does not seem reasonable 
to suppose that it was the intention of Congress, by 
the above language, to give a legislative construction 
to the existing treaty of 1842. The provision of the 
act of 1848 is within the broad provision of that 
treaty, but does not restrict the operation of that 
provision ; and it may be safely assumed that if the 
intention to limit the effect of, or give a construction 
to, that or any other treaty had been entertained— 
assuming such a function to belong toa statute of this 
character—that intention would have been plainly 
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The acts of Congress referred to, therefore, fail to 
afford a legislative construction of the treaty in the 
particular under consideration. 

It is still more difficult to find support for the doc- 
trine of the defense in the provisions of the British 
extradition act of 1870. How can it be that, with- 
out any action on the part of the treaty-making power 
of the United States, the Parliament of Great Britain, 
by a statute of Great Britain passed twenty-eight 
years after the treaty of 1842, can ingraft upon that 
treaty a provision of immunity not found in the 
treaty, and which must hereafter be enforced by courts 
as part of the laws of the United States ? 

The effect proper to be given by the Executive 
Department of the Government to any condition found 
in an extradition statute of Great Britain, to which 
the Government of the United States has assented 
in any particular case, is not under consideration. 
Here the question is judicial, and it is whether the 
British act of 1870, by reason of its subject-matter, 
becomes a law of thes United States, and, as such, 
affords a legislative construction of this treaty, bind- 
ing upon the courts of the United States. Upon such 
a question no time need be spent, and it is dismissed 
with the observation that it would appear that the 
English courts incline to the opinion that the act of 
1870 has no effect in England, even to limit the 
operation of the treaty of 1842, as is seen by the 
opinions delivered in the court of Queen’s bench in 
Ex parte Bouvier (27 Law Times R., 844). The 
words of the Lord Chief Justice in that case are : 

I see plainly what was the intention of the legis- 
lature—that is to say it was intended [by the act of 
1870], while getting rid of the statutes by which the 
treaties were confirmed, to save the existing treaties 
in their full integrity and force. 
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In Adriance vs. Lagrave (59 N. Y. Reports, 110), 
the court of appeals held that a person brought within 
the United States by an extradition proceeding on the 
charge of burglary might be arrested therein in a civil 
action. In that case Chief-Justice Church, in delivering 
the opinion of a majority of the court, said : 


These authorities indicate at least the views enter- 
tained in this country, England, and France, which 
are, as far as they go, against the position claimed. 
In none of them is there an allusion to any treaty 
obligation. If such a provision had been inserted 
in the treaty it would, of course, have secured to the 
defendant a legal right of immunity from detention 
for other purposes. A treaty is a contract, and is to 
be construed upon principles similar to those applied 
to other contracts. Anything necessarily implied is 
as though inserted, but can it be said that there is 
such an implication of an agreement, on the part of the 
United States, that the prisoner shall not be detained 
for any other lawful purpose? It may be conceded 
that such a provision would be wise and proper, but 
can it be regarded as in the treaty? I can find no 
authority warranting such a conclusion. On the 
contrary, the cases are quite uniform against it. 

The English Parliament has since passed an act to 
meet the difficulty (33 and 34 Vict., ch. 52). It 
is designated “the extradition act of 1870,” and pro- 
vides that a fugitive criminal shall not be delivered 
up unless by the law of the foreign country, or by 
arrangement, he cannot be tried for any but the ex- 
tradited offense until he has an opportunity of re- 
turning to that country, and the same provision of 
immunity from prosecution is secured ia favor of 
fugitives delivered to that country. These provisions 
would have been unnecessary if there existed any such 


1] 

treaty obligation as is claimed in this case. While 
we appreciate the justice and fairness in the abstract 
of the principle adjudged in the court below, in view 
of the authorities referred to, and in the absence.of 
any legal principle upon which it can rest, we do not 
feel justified in holding that there is such an im- 
plied obligation which can be enforced by the courts, 
at the instance of the defendant, as will prevent a 
prosecution for other offenses or civil liabilities. 

The right of exemption from prosecution, if it can 
be said to exist at all, is based upon the good faith of 
the Government, which is necessarily uncertain, and 
is a political and not a judicial question. Congress 
doubtless has power to pass an act similar to the 
English act referred to, as the whole subject of extra- 
dition is confided to the Federal Government. It 
has exercised this power by passing an act to protect 
fugitive criminals from lawless violence (15 U. S. 
Stat. at Large, 337, pt. 1). That these provisions 
ought to be extended to protection from other prose- 
cutions or detention-k do not doubt, but until this is 
done by the law-making power, by treaty or statute, 
we feel constrained to hold that the courts cannot in- 
terfere. 


In the spring of 1875 Charles L. Lawrence was ex- 


tradited, under the treaty of 1842 with Great Britain, 
upon a charge of forgery. Upon being brought back to 
this country he was arrested upon bench warrants issued 
by a United States circuit court, based on charges of other 
offenses committed before his surrender, and was also 
served with a capias, issued by the same court, in a civil 
suit brought by the United States to recover a debt due 
prior to his surrender. Whereupon he petitioned the 
President to instruct the proper officers not to prosecute 
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is bona fide tried for the offense for which he was given 
up there is nothing to prevent his being subsequently 
tried for another offense, either antecedently com- 
mitted or not. 

In the able correspondence between Mr. Fish and Lord 
[derby with reference to the extradition of Windlow 
(Message and Documents Department of State, 1876-77), 
the view of the Executive Department of this Govern- 
ment, as expressed by Mr. Fish, is that, after a bona fide 
effort to convict a person of the charge for which he was 
surrendered, the receiving power may try him for any 
other offense. It is true that some of the publicists and 
writers on international law have announced a different 
doctrine on this subject, and that they are sustained by 
the decisions of some of the courts. In Com. vs. Hawes 
(13 Bush., 697), it was held by the Kentucky court of 
appeals that the defendant, who had been surrendered 
under the treaty of 1842 upon a-charge of forgery, could 
not be indicted and tried for embezzlement. In United 
States vs. Watts ‘8 Sawyer, 370) Judge Hoffman, in a very 
able opinion, reached the same conclusion. 

But after such an examination of the reported decisions 
as we have been able to make, we submit that the weight 
of authority is in favor of the proposition that the de- 
fendant in this case, having been extradited upon a charge 
of murder, has not acquired the right of exemption from 
prosecution upon the charge contained in the indictment. 
If, however, the court should be of a different opinion, we 
submit that it sufficiently appears from the record that the 
defendant has not been tried for any different offense than 
that for which he was extradited. The tirst clause of the 
certificate of division found in the record shows that the 
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punishment inflicted by the defendant upon the man Jans- 
sen “ consisted of the identical acts proved in the extrcdition 
proceedings.” The fourth clause shows that “ it also ap- 
peared in the proceedings preliminary to the warrant of ex- 
tradition the same act was investigated and the same wit- 
nesses examined as at the trial.” 

Tt appears that in this case the foreign magistrate was 
of the opinion that the offense was murder, but a different 
opinion of it was entertained in the court below. The 
identity of the offense is, however, determined by the con- 
stituent facts and circumstances rather than by the name 
given to it. Several] extradition treaties contemplate the 
surrender of persons seeking an asylum here for trial upon 
charges for which our jurisdiction has no corresponding 
designations. For example, our treaty with Mexico names 
“ mutilation ” among the crimes for which fugitives are to 
be mutually surrendered. Our treaties with France, Italy, 
Sweden and Norway, Haytt,* Nicaragua, Venezuela, and 
other countries, named “ murder, comprehending assassina- 
tion, parricide; infanticide, and poisoning.” In either of 
these cases it would occur that the surrendered person 
would be put to trial upon a charge calling the offense by 
a different name from that given to it by the country from 
which he had been surrendered. 

The variety of penal codes in the different States of the 
Union renders it probable that the designation of offenses 
would differ according to the locality of the tribunal where 
the offender should be arraigned. In our judgment, the 
most extreme claim of treaty obligations or international 
comity would be met if the identical occurrence for 
which the fugitive is delivered up be submitted to the tri- 
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bunals cf this country, and no occasion would arise for 
complaint of bad faith or deception. If the defendant, who 
was extradited upon the charge of murder, had been put 
upon trial for that offense, and found guilty of manslaugh- 
ter, would it be competent tor him to claim his discharge 
upon the ground that he had been tried for an entirely 
different offense than that for which he had been surren- 
dered? Would he occupy any better position if, upon the 
same evidence that had caused his surrender upon the 
charge of murder, the grand jury indicted him for inflict- 
ing cruel and unusual punishment? We think not. 

The method of ascertaining the identity of offenders and 
offenses has been much considered under the pleas of au- 
trefois acquit, autrefois convict, and former jeopardy. The 
doctrine has been generally recognized that the criterion 
in such cases is always the answer to the question whether 
or not the material facts and ingredients in the second case 
are the sameas inthe first. In Wharton’s Criminal Plead- 
ing and Practice, section 480, it is said that the identity 
of offender and offense must be established. But if the 
offense for which the defendant was convicted is to be 
considered an offense other than that for which he was sur- 
rendered, still it appears that he was not tried for the 
offense of which he was convicted until after the grand 
jury had refused to indict for murder eo nomine. 

We submit, therefore, that the proceedings in the court 
below have been regular, and that the conviction of the 
defendant must be sustained. 

Respecttully submitted. 


JOHN GOODE, 


Solicitor-General. 
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DEFENDANT'S BRIEF. 


The indictment on which the defendant was convicted was 
framed under Section 5347 of the U. S. Revised Statutes and 
charged that, while second mate on board of the American 
vessel ‘I. F. Chapman,”’ on’ waters within the admiralty and 
maritime jurisdiction of the United States, he, the said Will- 
iam Rauscher, did ‘‘ unlawfully make an assault, and, from 
‘* malice, hatred and revenge and without justification, did 
‘¢ynlawfully inflict upon one Jansen cruel and unusual 
‘¢ punishment ”’ (fols. 1-5). | 

The defendant having been brought within the jurisdiction 
of the Circuit Court of the United States for the Southern — 
District of New York by eztradition from Great Britain on 
the charge of murder, was thereafter and without being tried 
for that offense, indicted and convicted under Section 5347, 
as above stated. 

On a motion for a new trial, the Court in banc divided upon 
the question of the jurisdiction of that Court to try the 
defendant for an offense different from that for which he was 
extradited ; and that question is now presented to this Court 
under said certificate. 


POINT I. 


The Court below had no jurisdiction to try the defendant 
Jor acrime other than the one for which he was extradited 
Jrom Great Britain. 


There is no obligation imposed by the law of nations to sur- 
render a fugitive from justice; and the right of one govern- 
ment to demand from another the extradition of an offender 
who has sought asylum upon its soil, depending entirely upon 
the conventional arrangement between the two governments, 
is measured by, and restricted to the provisions thereof. 

Matter of British Prisoners, 1 Woodb. & 
Minot, 66. 

Matter of Metzger, 5 How. (U. 8.), 177. 

Adriance vs. Lagrave, 59 N. Y., 110. 

Com. vs. Hawes, 13 Bush. (Ky.), 697. 

U. S. vs. Davis, 2 Sumn., 482. 


The uniform opinion of our Government upon the question 
of extradition is that ‘“‘the President is not considered as 
‘* authorized in the absence of any express provision or treaty 
‘* to order the delivery up of fugitives from justice’’; and ‘‘ it 
‘is the established rule of the United States never to grant 
‘‘nor to ask for the extradition of criminals as between 
‘‘us and any foreign government, unless in cases for which 
‘* stipulation is made by express convention.”’ 

Sullivan’s Case, 1 Opp. Atty.-Gen., 509. 
Huygen’s Case, 2 Opp. Atty.-Gen., 452. . 
DeWitt’s Case, 3 Opp. Atty.-Gen., 661. 
Wing’s Case, 6 Opp. Atty.-Gen., 85. 
Martin’s Case, 6 Opp. Atty.-Gen., 431. 


Though Chancellor Kent in 1819 in the matter of Daniel 
Washburn (4 John. Ch. Rep., 105), inan opinion which has 
never been followed either by the New York State Courts (59 
N. Y.,110) or by the Federal Tribunals (14 Fed. Rep., 130), held 
that, by the law of nations, a fugitive fleeing from the country 
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in which the crime is committed, ought to be surrendered by 
the country in which he sought asylum; still, even in that case— 
which was decided in the interval between the expiration of the 
Jay Treaty and signing the Ashburton Treaty—the Chancellor 
admitted that, if a stipulation did exist between the two gov- 
ernments, the rule of ‘‘ezpressio unius, est exclusio alterius’’ 
applied. It can, therefore, be safely stated that there is no 
authority or judicial opinion authorizing or justifying one 
country, having an extradition treaty with another, to sur- 
render a fugitive for an offense not enumerated in the treaty. 
Indeed, the necessity for a treaty to justify the surrender of 
an offender was recognized long prior to the adoption of our 
Constitution. During the Colonial period, a compact for ex- 
traditing fugitives existed, and such a provision was incor- 
porated in the fourth section of the Articles of Confederation. 
In the first treaty with Great Britain, known as the Jay 
Treaty, in 1794, it was provided that all persons who, being 
‘‘charged with murder or forgery committe’ within the jur- 
‘¢ isdiction of either country and who should seek an asylum 
‘‘ within any of the countries of the other, should be delivered 
‘¢ upto justice.’’ Under that treaty, which expired by its own 
limitation in 1806, but one case arose, that of Robbins alias 
Nash, in 1795, extradited for murder on board a British vessel 
(Wharton’s State Trials, 392). 

The treaty now in force, known as the Ashburton Treaty, 
was made in 1842, and in its 10th Article provides as follows: 


‘‘It is agreed that the United States and her Britannic 
‘¢ Majesty shall, upon mutual requisitions by them 
‘c%* * * * deliver up to justice all persons who, being 
‘¢‘ charged with the crime of murder or assault with intent 
‘*to commit murder, or piracy, or arson, or robbery, or 
‘‘ forgery, or the utterance of forged paper, committed 
‘¢ within the jurisdiction of either, shall seek an asylum 
‘‘ or shall be found within the territories of the other; 
‘¢ provided that this shall only be done upon such evidence 
‘¢ of criminality as, according to the laws of the place 
‘‘ where the fugitive or person so charged shall be found, 
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‘‘ would justify. his apprehension and commitment for 
‘¢ trial, if the crime or offense had there been committed ; 
‘and the respective judges and other magistrates of the 
‘‘two governments shall have power, jurisdiction and 
‘‘ authority upon complaint made under oath, to issue a 
‘‘ warrant for the apprehension of the fugitive or person 
‘¢ so charged, that he may be brought before such judges 
‘¢ or other magistrates respectively, to the end that the 
‘¢ evidence of criminality may be heard and considered ; 
‘* and if, on such hearing, the evidence be deemed sufficient 
‘¢ to sustain the charge, it shall be the duty of the exam- 
‘“‘ining judge or magistrate to certify the same to the 
_ & proper executive authority that a warrant may issue for 
‘‘ the surrender of such fugitive.’ * * * * * 
Though it was held by the Attorney-General in the Coch- 
rane case (4 Opp. Atty-Gen., 201) that this treaty was self- 
executing, and by Judge McLean in the Metzger case (5 How.., 
176) that the treaty of 1843 with France was also self-execut- 
ing, without legislation, Congress in 1848 (9 U. 8. Statutes at 
Large, 301) passed an act ‘‘to give effect to certain treaty 
‘‘stipulations between this and foreign governments for the 
‘‘apprehending and delivering up of certain offenders.’’ This 
law, after providing for the apprehension and commitment of 
fugitive criminals, provided in the third section that ‘‘it shall 
‘‘be lawful for the Secretary of State, under his hand and 
‘‘seal, to order the person so committed to be delivered to 
‘*such person or persons as shall be authorized in the name 
‘¢and on behalf of such foreign government ¢o be tried for the 
‘Scrime of which such person shall be so accused, and such 
‘¢ person shall be delivered up accordingly.’ This act was to 
continue only during the existence of any treaty of extradition 
with any foreign government and no longer. 
Sections 5270, 5277, U. S. Rev. Stat. 


On the third of March, 1869, a further act was passed by Con- 
gress providing that ‘‘ whenever any person who shall be deliv- 
‘ered up by any foreign government to an agent or agents of 
‘‘the United States for the purpose of being brought within 
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‘*the United States and tried for any crime of which he is 
‘‘duly accused, the President shall have power to take all 
‘*necessary measures for his security against lawless violence 
‘until the final conclusion of his trial for the crimes or of- 
‘“‘Fenses specified in the warrant of extradition ; and until 
‘‘ his final discharge from custody for or on account of such 
‘‘ crimes or offenses and for a reasonable time thereafter.”’ 
15 U.S. Stat. at Large, p. 337. 


And the English Parliament, by laws passed in 1843, made 
similar provision for carrying into effect the Ashburton 
Treaty ; and in 1870 passed an act which, repealing the 
former acts inconsistent therewith, provided, among other 
things that ‘‘ a fugitive criminal shall not be surrendered to a 
‘* foreign State unless provision is made by the law of that 
‘‘ State or by arrangement that the fugitive criminal shall not, 
‘* until he has been restored or had an opportunity of return- 
‘¢ing to Her Majesty’s Dominions, be detained or tried in that 
‘‘foreign State for any offense committed prior to his sur- 
‘‘render, other than the extradition crime proved by the facts 
‘on which the surrender is grounded.”’ 

33 and 34 Victoria, p. 52. 


The ablest international jurists and text writers, as well as 
the more recent decisions construing the Ashburton Treaty 
and the legislation in connection therewith, maintain that the 
fugitive criminal is entitled to absolute immunity in the 
country to which he has been extradited for any crime pre- 
viously committed other than that for which he was surren- 
dered. It is held that the treaty operates to withdraw the 
right of asylum which the fugitive secured in the country 
from which he was extradited only for the cases enumerated 
therein. But as regards any other crime committed prior to 
the extradition, the offender is to be regarded as within the 
exclusive jurisdiction and under the protection of the country 
that surrendered him. 

The purpose of extradition treaties being to withdraw 
the right of asylum from certain specific offenders only, if 
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they can be tried after extradition for any offense, the recital 
in the treaty of the offenses for which extradition is allowed 


would be meaningless. 


While no country will permit the right of asylum for relig- 
ious or political offenders to be invaded on any pretense, this 
object could be readily accomplished -if the government to 
whom the criminal has been surrendered be not restricted to 
punishing him for the offense for which he was delivered up ; 
and it is submitted with respect that no treaty should be con- 
strued so as to permit such a dangerous practice. 

Again, when a person is placed upon trial for a different 
offense from that for which he was surrendered, he is deprived 
of every right to which he is entitled under the treaty, such 
as demand for his surrender, upon the government of the 
country of his asylum; the furnishing of evidence of his 
criminality in that country ; a complaint under oath and an 
adjudication that the evidence is sufficient to sustain the 
charge in that country. In fact, asin the case at bar, the 
jurisdiction acquired under the treaty may proceed and term- 
inate in flagrant disregard thereof, even to the punishment of 
the person extradited for a non-extraditable offense. If this 
be authorized under our judicial system, an extradition treaty 
would, in the language of the Texas Court of Appeals, ‘‘ be 
but a snare, a delusion, a farce and a solemn fraud”’ (Blad- 
ford vs. State, 10 Texas Ct. App., 635). 

But it is said that this, being a matter for the intervention of 
the political and not of the judicial department of the govern- 
ment, the Court is not called upon to inquire into the methods 
by which the prisoner was secured. It is, to say the least, a 
glaring inconsistency that, in a civil action, involving but a 
few dollars, the Court will release a defendant from arrest who 
has been brought within its jurisdiction by fraud, while in a 
criminal prosecution, involving life and liberty, it has no juris- 
diction to inquire into the manner in which the presence of 
the defendant was secured. If it be true that the political 
department only can interfere to prevent the trial of an extra- 
dited person for an offense other than that for which he was 
extradited, there would be no power in the Federal Govern- 
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ment to prevent a violation of a treaty by a State tribunal, as the 
President having no power to control or restrain the prosecu- 
tion by a State Court of an extradited fugitive brought within 
its jurisdiction, he might be tried by a State tribunal for a 
political offense in spite of the President’s prohibition, as in 
the case of McLeod (1 Hill, N. Y., 378). 

But it is notsimply a question of good faith between the two 
contracting governments. It affects the personal rights of the 
accused, of which he alone can complain, and which, under the 
law of the land, the Courts are bound to respect 
Federal Constitution a treaty is the supreme law o 


OES Borne Court, State and Federal. 1] 
s as. (2 Peters, 253), Chief Just 


says: ‘‘Our Constitution declares a treaty to be the law of — 
‘the land. It is consequently to be regarded in Courts of 
‘* justice as equivalent to an act of the legislature whenever it 
‘‘ operates of itself without the aid of any legislative pro- 
‘‘visions.”’ When, therefore, the provisions of a treaty are 
disregarded, it is an infraction of the law of the land, of which 
the prisoner properly can complain. It is, therefore, by no 
means an answer to the prisoner’s plea to the jurisdiction of 
the Court to say that proceedings in violation of the treaty, 
by which his person was secured, involved simply a breach of 
good faith to be taken notice of only by the government ; it 
is both a public wrong, to be noticed by the government, and 
a private wrong to the accused to be redressed by the Courts. 
If Congress had passed a law that no Court should, have 
jurisdiction of a prisoner extradited from a foreign country 
excepting to try and punish him for the offense for which 
he was extradited, a plea to the jurisdiction of the 
Court would unquestionably be sustained. Now, atreaty is as 
much the law of the land as an Act of Congress, the accused 
has the same right to avail himself of its provisions, and it is 
as binding upon the Court as if it had been reénacted by Con- 
gress in the form of a statute. Congress cannot increase or 
diminish the rights secured by the treaty; it can only pass 
measures to carry it into effect. It will be noticed that the 
acts passed show the appreciation by Congress that the right 


of asylum of a fugitive for all offenses other than the extra- 
dition crimes, is inviolable. The Act of 1848 limits the com- 
mitment and delivery of persons for the purpose of being 
‘‘tried for the crime of which such person shall be so accused.”’ 
And the Act of 1869 aims to secure the accused against all 
lawless violence ‘‘ until the final conclusion of the trial for 
‘the crime or offenses specified in the warrant of extradi- 
‘* tion.”’ 

The few authorities adverse to this view all rest on a ns? 
' prius decision of Judge Benedict on a demurrer to a plea to 
' the jurisdiction of his Court in the case of Caldwell (8 Blatch., 
/ 131). And it is a noteworthy circumstance in connection with 
that decision that the District Attorney who represented the 
Government in that case, Judge Noah Davis, changed his 
view after he had been elevated to the bench (Bacharach os. 
Lagrave, 1 Hun, N. Y., 689). Judge Benedict, in a very brief 
opinion, held in that case that ‘while abuse of extradition 
‘‘ proceedings and want of good faith in resorting to them 
‘* doubtless constitute good cause of complaint between the 
‘* two governments, such complaints do not form proper sub- 
‘* ject of investigation in the Courts, however much tribunals 
‘“< might regret that they should have been permitted to arise.”’ 
It will be seen that, while the learned judge deeply regretted 
the violation of the treaty, he held that he was powerless in 
the premises. But in coming to that conclusion he overlooked 
the fact that the prisoner’s plea raised the question of the 
violation of his right as secured to him by the supreme law 
of the land ; and his refusal to sustain the plea amounted to a 
repudiation of that law which every Court is bound to respect 
and to which every accused has a right to appeal. 

The case of the United States os. Lawrence (13 Blatch., 295) 
was likewise decided by Judge Benedict. It is significant 
that an extensive and spirited diplomatic correspondence be- 
tween the Hon. Hamilton Fish, representing the United 
States, and Lord Derby, representing Great Britain, referred 
to later on, resulted in the District Attorney receiving in- 
structions from the Attorney-General to the effect that ‘‘ for 
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‘‘ grave political reasons Lawrence should be tried for the 
‘¢ charge on which he was extradited, and upon no other. ”’ 
Letter of Mr. William Beach Lawrence, 14 Alb. 
L. J., 85-91. | 


It may be well briefly to refer to the opinion of the learned 
Judge in that case. He argues that the treaty directing that 
‘*an offender shall be delivered up to justice’’ imports adeliv- 
ery for the purpose of ‘‘ public justice without qualification.”’ 
But the treaty directs that the government shall ‘‘deliver up 
to justice’’ only persons charged with the crimes therein men- 
tioned. It would be a meaningless use of words to enumerate 
in the treaty the offenses of which a person must be accused 
to justify a surrender, if that surrender was intended to be 
‘‘ without qualification.”’ And it would be a needless waste 
of time to require ‘‘evidence of criminality of the specified 
offense,’’ if, after surrender, that offense can be disregarded 
and the person can be tried for a non-extraditable crime. The 
learned Judge then follows with a statement that the Act of 
1848 providing for the delivery of a prisoner ‘‘to be tried for 
the crime of which such person shall be so accused ’’ does not 
limit the operation of the provisions of the treaty, and that if 
there had been an intention to limit the provisions, such in- 
tention would have been plainly expressed. In this, we re- 
spectfully submit, the learned Judge erred, as the act provides 
for the surrender of a fugitive only after evidence of his crimi- 
nality has been adduced and the offender is to be tried only 
for the crime ‘“‘of which such person shall be so accused.” 
This language clearly conveys the intent that a surrender 
would be authorized only for the limited purpose of trying the 
fugitive for the crime for which he was surrendered. 

In referring to the Act of 1869, the learned Judge states that, 
while it is true that it assumes that offenders will be tried for 
the offense for which surrender was obtained, there are no 
words indicating that he must be protected from trial for any 
other offense, and he holds that this consideration is sufficient 
to deprive the act of the force claimed for it by the prisoner. 
An apt reply to this view is found in the criticism by Mr. 
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William Beach Lawrence of Adriance vs. Lagrave, that ‘‘ The 
‘* Act of 1869 for the protection of a prisoner extradited under 
‘‘the treaty, I consider, despite the opinion of the Court of 
‘¢ Appeals, sufficient to meet the case of a trial for an offense 
‘*for which the prisoner was not surrendered.”’ 
Letter of Lawrence on Extradition, 16 Alb. L. 
J., 364. 


Several English cases are cited by Judge Benedict tosustain 
his views, which will be briefly referred to. 

The case of Heilbronn, decided in 1854, did not present the 
question under discussion. Heilbronn, extradited for forgery, 
was tried for larceny ; but it was a private prosecution over 
which the government had no control and took no part and in 
which the question of the right to try the defendant for 
larceny was not raised or passed upon. Lord Derby, in 
replying to a letter of Secretary Fish in 1876, referring to the 
Heilbronn case, taking this view, says: 


‘‘ Her Majesty’s Government must repeat that this de- 
‘‘parture from the extradition warrant in the case of 
‘* Heilbronn was not the act of Her Majesty’s Govern- 
‘* ment, nor was it called to their attention or known to 
‘‘them ; and Her Majesty’s Government was not aware 
‘* of any other instance which has occurred in this coun- 
‘try, during the long period that has elapsed since 1842, 
‘‘ where a person surrendered under the treaty of 1842 has 
‘* been put upon trial for an offense other than that in re- 
‘¢ spect to which his extradition was demanded.” 

Foreign Relations of the United States 1876, p. 
259. 

See Letter of Lawrence on Extradition, 14 Albany 
Law Journal, 91. 


- And when Judge Benedict in the Caldwell case referred to 
the Heilbronn case, he expressed the same opinion, saying 
that, ‘‘ whether the question was taken upon the trial in Great 
‘¢‘ Britain he does not know, and he does not therefore refer 
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‘to the case as an authority, but merely notices it as, per- 
‘* haps, a precedent.”’ 

The case of Burley, referred to by Judge Benedict, was 
the subject of diplomatic correspondence, and not of judicial 
determination. Burley was charged by the United States 
with having committed robbery on board the steamer ‘‘ Philo 
Parsons”’ on Lake Erie. He claimed protection as having been 
in the service of the Confederate States. At his trial the 
jury disagreed, and, being released on bail, he forfeited his 


bond. 
Clark on Extradition, 2d ed., 90. 


The fear that Burley might be tried for piracy induced the 
British Government, through its representative at Washing- 
ton, to notify the Secretary of State that ‘‘Her Majesty’s 
‘‘Government * * * * are of the opinion that if the 
‘¢ United States Government, having obtained the extradition 
‘‘ on the charge of robbery, do not put him on his trial upon 
‘¢ this charge, but upon another, namely piracy (which if it 
‘¢ had been made before the Canadian authorities they might 
‘‘ have held not sufficiently established to warrant his extra-— 
‘¢ dition) this would be a breach of good faith against which 
‘¢ Her Majesty’s Government might justly remonstrate.”’ 

To which our Secretary replied, that he is not ‘‘ prepared to 
‘¢ admit the principle claimed in the protest of Her Majesty’s 
‘¢Government. Nevertheless, the question raised upon it 
‘“* has become an abstraction, as it is at present the purpose 
‘* of the Government to bring him to trial for crimes against 
“ municipal law only.”’ 

See Foreign Relations of the United States 1876, 
pp. 280-292. | 


Judge Benedict, in referring in his opinion in the Lawrence 
case to the British Extradition Act of 1870, cited the. case of 
Bouvier (27 L. T. Rep., 844), as showing that the English 
Courts incline to the opinion that that act would have no effect 
in England to limit the extradition treaty of 1842. In that 
case the extradition of Bouvier was demanded by the French 
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Government, and it being claimed that the French authorities 
might try the accused for an offense other than that for which 
surrender was demanded, proof was presented by the affidavit 
of M. Adolphe Moreau ‘“‘ that it is a principle of French and 
‘¢ International law that an individual whose extradition has 
‘* been granted can only be prosecuted and tried for the very 
‘* crime for which his extradition has been obtained.”’? And 
on that statement the prisoner was remanded. Mr. Spear, in 
his treatise on the law of extradition, in criticising this por- 
tion of Judge Benedict’s opinion, says: ‘‘ The Judge was very 
‘* unfortunate in the case which he cited, as well as in the 
‘* words which he quoted.’’ And in numerous other instances 
has this opinion been criticised. 

The State vs. Hawes (4 Am. Times Rep., 524). 

U. S. Watts, 14 Federal Reporter, 139. 

See Letter of Lawrence, 16 Albany Law Journal, 

361. | 


The next case requiring notice is Adriance vs. Lagrave (59 
N. Y., 110). This was a civil action in which the defendant, 
after having been extradited ona criminal charge, was ar- 
rested in a common law proceeding by a party who had no 
connection with the extradition proceedings. Thecivil arrest 
procured by the creditors interested in the extradition was 
vacated by the Court upon the ground, that the jurisdiction 
obtained over the person of the defendant, after he had been 
surrendered under the extradition treaty, could not be re- 
tained so as to permit an arrest in other proceedings. 

14 Abb. Pr. Rep. N. 8S. (N. Y.). 333. 


Thereafter, two creditors who had taken no part in the ex- 
tradition proceedings instituted a civil action in which an order 
of arrest was issued. The Special Term of the New York 
Supreme Court, Lawrence Justice, presiding, refused to vacate 
the arrest, on the ground that the plaintiff in that action was 
not in any way a party to the extradition of the defendant. 
But the General Term, Davis, P. J., Daniels and Brady, J. J., 
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; overruled the Special Term, holding in a very clear and able 
| opinion that : 
f ‘When the defendant was extradited it was for the 
<a ‘* purpose of answering the crime mentioned in the pro- 


‘* ceedings taken against him, and for no other purpose 

‘‘whatsoever. As to all other matters, being beyond the 

‘* reach of the laws of this State, he was absolutely entitled 

‘‘to his freedom. * * * * He was entitled to the 

** protection of those laws so far as his personal liberty 

‘* would have been secured by them in case no removal of 

‘‘of his person had been made; * * * * it wasimplied 

‘¢in his surrender that he should be at liberty to return 

‘*again to France when the purpose of justice had been 

‘* performed in the charge made against him. * * * * 

‘* It it true that this provision (Act of 1869) does not, in 

‘‘terms, include the present case, for it only extends 

‘* to acts of lawless violence, but it is cogent evidence of 

‘‘the spirit of the obligation resting upon the public 

. es ‘‘ authorities to restrict the restraint imposed simply to 
‘*the crime charged and mentioned in the treaty. The 
‘* obligation is no greater to protect the party from lawless 
‘* violence than it is to protect him from all other deten- 
‘*tion of his person. After the purposes of justice are 
‘‘ satisfied as to the particular offense for which the party 
‘‘ may be surrendered, then his right to return again to 
‘‘the protection of the laws he was deprived of for the 
| ‘‘single object allowed by the treaty, is clear and abso- 
‘lute. A different construction would invol¥e conse- 
‘¢sequences which no State having authority to protect 
‘‘its citizens or subjects would be willing to submit to; 
‘¢ for it would allow embarrassments and hardships that 
i ‘it could not be contemplated the authorities receiving 
‘‘them should be at a liberty to inflict upon them. * * * 
‘¢ Any different construction would be entirely unreason- 
‘Sable, and no enlightened nation would be willing to 


‘submit toit. * * * *” 
1 Hun, N. Y. Supreme Court Rep., 689. 
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The Court of Appeals in this case, however, by a divided 
Court, on the authority of the Caldwell case, reversed the Gen- 
eral Term and affirmed the Special Term. While in its opinion 
the decision of the General Term was conceded to be ‘‘ emi- 
nently just,’? and ‘‘the justness and fairness in the abstract 
of the principle was appreciated ;’’. it was held ‘‘ that it was 
not for the courts to interfere’ but that ‘“‘the right of 
‘‘exemption from prosecution, if it can be said to exist at 
‘* all, is based on the good faith of the government, which is 
‘‘ necessarily uncertain and is a political and not a judicial 
‘¢ question.’’ Chief-Justice Church, of the Court of Appeals, 
arrived at this conclusion after citing the Burley case and a 
French authority showing, as he states, ‘‘ that the tribunal 
‘‘ had nothing to do but to try the facts and that it could not 
‘‘ take cognizance of the conditions upon which extradition 
‘Shad been granted, except upon a notification from the Min- 
‘ister of Justice.’’ In giving this decision, the learned Jus- 
tice overlooked the difference between the English and French 
systems of government and our own. With those govern- 
ments a treaty is but a governmental contract with which the 
judiciary can have no concern and which can only be carried 
into execution by the sovereign power of the state ; whereas, 
under our form of government, a treaty is the supreme law of 
the land and necessarily a matter of judicial cognizance. And 
. yet in England, the practice has been, as has already been 
shown, not to permit a trial for an offense other than that for 
which the accused was surrendered (Diplomatic Corr. Foreign 
Rel. U. 5., p. 228), and in France, no person who has been 
extradited is placed on trial for an offense other than that 
for which he was surrendered. 

Affidavit of M. Adolphe Moreau, ex parte Bouvier, 
27 L. T. Rep., 844. 

Circular French Minister of Justice, issued April 
15th, 1841. 


Mr. Chief-Justice Church also adduces from the English 
Extradition Act of 1870, the argument that “this pro- 
vision would have heen unnecessary if there existed any such 
treaty obligation as claimed in the case.’’ But such was never 
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the understanding of the English Government, for Lord Derby 
says: ‘‘ He would have taken the same position if no act had 
been passed.’ (Foreign Rel. U. S., 1876, p. 279.) And in 
his letter to Col. Hoffman, June 30th, 1876, he says: 


‘¢ The act of Parliament in question imposed no con- 
‘‘ dition new in substance upon the treaty of 1842, inas- 
‘‘ much as the true meaning of that treaty is that a per- 
‘< son accused of a specific crime or specific crimes, shall 
‘* be delivered up to be tried for the crime or crimes of 
‘‘ which he is accused, and that an agreement between 
‘* the two powers that a right. of asylum equally valued 
‘* by both, shall be withdrawn only in respect to certain 
‘¢ specific offenses, implies as plainly as if it were ex- 
‘* pressed in its words that in respect of the offense or 
‘* offenses laid to his charge and such offense or offenses 
‘‘only is the right of asylum withdrawn.’’ (Messages 
and. Doc. Dep’t. of State, 76-77.) 


The reason for the passage of the Act of 1870 was not, as 
stated by Chief Justice Church, to provide for an omission in 
the treaty, but was, as stated by Lord Derby in the Winslow 
correspondence : 


‘* To prevent for the future evils that were pointed out 
‘by Mr. Hammond and others as having occurred and 
‘* being liable to occur in private prosecutions, to which 
‘* the attention of the Government had not been called. 
‘* Her Majesty’s Government consider the provisions of 
‘*the act as having been devised not in the panticular 
‘¢ interest or for the particular ends of Great Britain, but as 
‘¢ the embodiment of what was the general opinion of al! 
‘‘ countries on the subject of extradition, and as being 
‘¢ beneficial to all and injurious tonone. That the general 
‘* opinion of European nations has justified this view, is 
‘‘ proved by the acceptance by most of the leading 
‘‘ nations of Europe of extradition treaties based on its 
‘* provisions.”’ (Foreign Rel. of N. Y., 1876.) 


We have, therefore,in the Lagrave case, which is largely based 
on Judge Benedict’s decision, the opinions of Judges Folger 
and Grover, of the Court of Appeals, and of Judges Davis, 
Brady and Daniels, of the Supreme Court, weighed against 
those of Chief Justice Church and Judges Allen, Rappallo, 
Andrews and Miller, the latter conceding the doctrine stated 
by the former to be just and fair in the abstract. 

It may be mentioned in passing that the question under 
discussion has no reference to inter-state extradition, for the 
reason that, under the Constitution, the surrender of a crim- 
inal by one State of the Union to another is not limited to 
any particular class of offenses, but may be had for any and 


every crime. 
U. S. v. Watts, 14 Fed. Rep., 130. 


With the exception of these decisions, the position we con- 
tend for is sustained by the weight of authority. The inter- 
national writers and publicists who have made a study of the 
subject, are unanimous in the opinion that the right of asylum 
of the extradited criminal is withdrawn only for the limited 
purpose mentioned in the warrant of extradition. 

Wharton, in his work on Criminal Law (7th Ed., Vol. 3, 
p. 4), says: 

‘¢ The process is not to be used for the purpose of sub- 
‘‘jecting him (the fugitive) collaterally to criminal 
‘¢ prosecutions other than that specified in the demand. 
?c%* * * Tt is an abuse of this high process and an 
‘‘infringement of those rights of asylum which the law 
‘‘ of nations rightly sanctions to permit the charge of an 
‘¢ offense for which extradition lies to be used to cover 
‘- an offense for which extradition does not lie, or which 
‘¢it is not considered politic to involve.”’ 


Hon. William Beach Lawrence, the international jurist, 
states that— 
‘¢ When the treaty prescribes the offenses for which’ 
‘‘ extradition can be made and the particular testimony 
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‘‘to be required, the sufficiency of which must be certi- 
‘‘ fied to the executive authority of the extraditing 
‘‘ country, the State receiving the fugitive has no juris- 
‘* diction whatever over the matter, except for the 
‘S specific crime to which the testimony applies.”’ (14 
Alb. Law Journal, 96.) 
Field’s International Code, Section 237. 
10 Albany Law Review, 617. 
Spear on Extradition, 2d Ed., 93. 
Gibbs’ Pamphlet on Extradition, published in ~ 
London (1868). | 
Marten’s Précés (Ed. 1864), Section 101. 
Wharton’s Criminal Pleadings and Practice, Sec- 
tions 49-57. 
Wharton’s Conflict of Laws, Sections 835-844-846. 


The principle enunciated by these eminent jurisconsults 
is sustained by the most recent State authorities. In the State 
os. Hawes (4 American Times Rep., 425), the defendant was 
extradited from Canada on charges of forgery, and after his 
acquittal it was sought to place him on trial for embezzlement. 
Judge Jackson, in granting a discharge, said : 


‘“‘If there be a treaty governing the subject, that 

‘‘ treaty * * is now to control. This Court is bound to 
‘* regard that treaty * * as the supreme law of the land * * 
‘* By the terms of the article of the treaty now under con- 
‘* sideration, it is only for certain offences that extradition 
‘* will be permitted by either government * * It is urged 
‘¢ in argument that there is no positive stipulation against 
‘‘the trial of a non-extraditable offense. Why mention 
‘‘any offenses, if a party can be tried for any and 
‘*‘ everything not mentioned? When nations enumerate, 
‘¢ do they not exclude everything not enumerated ¢ * * If 
‘¢ there be anything in the doctrine, that when you enum- 
‘* erate rights or privileges, you are held to strictness as 
‘* to the rights enumerated, and that everything not enum- 
_‘* erated is not included, then it follows as a logical 
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‘¢ sequence that the treaty having provided only for extra- 
‘‘ dition as to certain cases, and under certain circum- 
‘‘ stances and proof, the right of asylum is to be held 
‘* sacred as to anything for which the party was not and 
‘* could not be extradited.” 


On appeal to the Court of Appeals this decision was affirmed 
(138 Bush, 697), in a very extensive and learned opinion, 


wherein the Court says: 


‘With us a public treaty is not merely a compact or 
‘‘ bargain to be carried out by the executive and legis- 
‘* lative departments of the General Government, but a 
‘‘ living law operating upon and binding the judicial 
‘‘ tribunals, State and Federal, and these tribunals. are 
‘* under the same obligation to notice and give it effect as 
‘* they are to notice and enforce the Constitution and laws 
‘* of Congress made in pursuance thereof * * When it is 
‘* provided by treaty that certain acts shall not be done, 
‘* or that certain limits or restrictions shall not be dis- 
‘‘regarded or exceeded by the contracting parties, the 
‘compact does not need to be supplemented by legis- 
‘‘ lative or executive action to authorize the courts of 
‘* justice to decline to override these limitations, or to 
‘* exceed the prescribed restrictions, for the palpable and 
‘¢ all-sufficient reason that to do so would be not only to 
‘‘ violate the public faith, but to transgress the supreme 
‘Slaw of the land * * * 

‘¢ By the enumeration of seven well-defined crimes for 
‘‘which extradition may be had, the parties plainly ex- 
** cluded the idea that demand might be made, as matter 
‘* of right, for the surrender of a fugitive charged with an 
‘‘ offense not named in the enumeration, no matter how 
‘¢ revolting or wicked it may be * * * 

‘“‘By providing terms and conditions upon which a 
‘* warrant for the arrest of the alleged fugitive may be 
‘‘ issued, and confining the duty of making the surrender 
‘‘to cases in which the evidence of criminality is suf- 
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‘‘ ficient, according to the laws of the place where such 
‘¢ fugitive is found, to justify his commitment for trial, 
‘* the right of the demanding government to decide finally 
‘‘as to the propriety of the demand, and as to the evi- 
‘* dences of guilt, is as plainly excluded as if that right 
‘- had been denied by express language * * If this indirect 
‘‘ mode of securing the surrender of persons guilty of 
‘* other than extraditable offenses may be resorted to, or 
‘* if the demand, when made in the utmost good faith, to 
‘* secure the extradition of a criminal within the provi- 
‘* sions of the treaty, can be made available to bring him 
‘* to justice for an offense for which he could not have 
‘* been surrendered, then we do not very well see how 
‘‘ either government could complain if a lawfully extra- 
‘‘dited fugitive should be tried and convicted of a 
‘* political offense. Prosecutions for the crime of treason 
‘¢ are no more provided against by the treaty than prose- 
‘* cutions for the crime of embezzlement, or the offense of 
‘* bribing a public officer.’ 


Replying to the argument advanced in the Caldwell and 
Lagrave cases, that it was a matter of good faith only between 
the governments, the Court say : 


‘¢ The legal right of a judicial tribunal to exercise juris- 
‘‘diction in a given case must, from the nature of things, 
‘*be open to question at some stage of the proceedings, 
‘Cand we find it difficult to conceive of a person charged 
‘Cwith crime being so situated as not to be permitted to 
‘¢challenge the power of the Court assuming the right to 
“try and punish him. * * * * The treaty under 
‘‘which the alleged immunity was asserted, being part of 
‘‘the supreme law, the Court had the power and it was 
‘*its duty, if the claim was well founded, to secure to him 


‘Sits full benefit.’’ 


In the State vs. Vanderpoel, 39 Ohio St. Rep., 279, in which 
the defendant, after having been extradited under the Ash- 


burton treaty and convicted for an extraditable offense, was 
sought to be placed on trial upon another charge, the Supreme 
Court sustaining the plea to the jurisdiction of the Court, 
say : , 

‘‘The treaty is the law of the.land, and the judges of 
‘‘every State are as much bound thereby as they are by 
‘-the constitution and laws of the Federal or State 
‘‘Governments. It is therefore the imperative duty of 
‘‘the judicial tribunals * * to take cognizance of the 
‘‘richts of persons arising under the treaty to the same 
‘‘extent as if they arose under the statute of the State 
Se 

‘¢ If it be true that the abuse of extradition proceedings 
‘‘under the treaty is an offense for which the surrender 
‘‘ing government alone can complain, the remedy is 
‘* totally inadequate and the treaty itself may be rendered 
‘“‘nugatory. When the surrender is to one of the States 
‘*of the United States the prisoner passes beyond the con- 
‘trol of the Federal Government and into that of the 
‘‘State. Upon complaint made by the British Govern- 
‘‘ment to the Federal Government of an abuse by the 
‘*State of Ohio of the process under the treaty, the 
‘‘ Federal Government could only answer as it has done 
‘‘in many instances heretofore, that under our system of 
‘<State and Federal Government, the latter is powerless 
‘*to control the State authorities. * * * * Ifitisa 
‘* question not cognizable in the Courts, it is of little value 


‘‘ under our system of Federal and State Governments.”’ 
*¥ * 


These adjudications by State tribunals are fully concurred 
in by Federal Courts. In the United States vs. Watts, 14 
Federal Reporter, 139 (1882), the prisoner entered a plea to 
the jurisdiction of the Court that the offense with which he 
was charged in the indictment was not enumerated in the 
treaty between the United States and Great Britain. Judge 
Hoffman, sustaining the plea, held that : 

‘Tt has long been the established rule neither to grant 
‘‘nor to ask for extradition of criminals as between us 
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‘Cand any foreign governments, unless in cases for which 
‘¢ stipulations have been made by express convention. * 
ce * * Tt is the duty imposed on the Courts to re- 
‘‘ smect and obey the stipulations of a treaty as the 
‘‘ supreme law of the land ; they are also charged with 
‘‘the duty of determining its meaning and effect, and this 
‘“‘duty they must conscientiously and firmly perform, 
‘seven though the construction they feel compelled to 
‘< give to it should differ from that given to it by the 
‘* political branch of the government. * * * #* 

‘‘ It (the treaty) enumerates seven crimes for which the 
‘‘surrender of the fugitive may be demanded. It will 
‘‘not be disputed that this enumeration is exclusive and 
‘that the fugitive can be demanded for the enumerated 
‘¢crimes and none others. No clearer case for the appli- 
‘¢ cation of the familiar rule, erpressio unius, est exclusio 
‘¢ alterius, can easily be imagined. * * * * ‘Towhat 
‘¢ end is this careful and exclusive enumeration of offenses 
‘¢ if, after surrender for any one of them, the person may 
‘¢be tried for other offenses not included in the enumera- 
“tion. * * + *, 

‘¢ The legislation of both Great Britain and the United 
‘¢ States appears to have given a practical construction to 
‘‘the treaty in accordance with the view I am attempting 
‘“‘to maintain. * * * * 

‘¢ The case of Caldwell upon the authority of which the 
‘‘ subsequent case of Lawrence was decided, appears to have 
‘* been treated as a question not of jurisdiction but of privi- 
‘‘lege from arrest. The provisions of the treaty * * * 
‘¢do not appear to have been considered, nor is any ref- 
‘¢ erence made to the rules of international law, the opin- 
‘ions of foreign jurists or the practices of civilized 
‘‘nations. The opinion seems to proceed on the erro- 
‘‘neous supposition that Great Britain had definitely 
‘‘acquiesced in the construction contended for; and the 
‘*case of Heilbronn so fully explained in subsequent dis- 
‘‘ cussions is stated as a precedent, if not an authority. 
‘‘The decision, if may be added, was rendered in 1871, 


‘* five years before the case of Winslow arose. With the 
‘‘createst respect for the eminent Judge who decided 
‘*this case, I am compelled to dissent from his conclu- 
6¢ sions. k* *F & 

‘‘Tt remains to be determined whether the immunity 
‘¢from prosecution for crimes other than that for which 
‘‘the fugitive has been surrendered can be enforced by 
‘‘the Court or only by the intervention of the political 
‘‘branch of the Government. * * * The treaty is the 
‘* supreme law of the land and as binding on the Courts 
‘‘asa statutory enactment. If it contained an express 
‘prohibition, the Court would, beyond doubt, be de- 
‘‘prived of jurisdiction. If by a just and reasonable 
‘¢interpretation the prohibition must be applied, the same 


‘‘result follows. It may be added that assuming that. 


‘‘the receiving power has no right to try the fugitive ex- 
‘¢ cept for the offense for which he has been surrendered, 
‘the immunity so guaranteed is a right of the prisoner 
‘Cand can be far more surely and conveniently asserted 
‘* before the Courts than by diplomatic intervention.”’ 


In ex parte Kerr, 18 Federal Reporter, 167, which was an 
application for writ of habeas corpus to release the accused, 
it appeared that, being charged with larceny and forgery, 
he fled to Peru, whereupon proceedings were instituted to ex- 
tradite him. For some cause the extradition proceedings mis- 
cairied, notwithstanding which the petitioner was seized 
without authority, and against his consent brought into the 
jurisdiction of the Court. Judge Drummond, in denying the 
application for the writ, maintained the contention claimed for 
by us, but held, that as the petitioner was not brought to the 
United States pursuant to treaty stipulations, there was no 
question presented of violation of rights secured by the treaty, 
but was a matter of private injury between him and the per- 
son who did the kidnapping; and he intimated that had the 
question arisen under the treaty the prisoner would have been 
entitled to his discharge, the Judge saying : 

‘‘The only cases which have been cited which seem to 
‘¢ have some bearing upon the question involved here are 
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‘those which have arisen where parties have been trans- 
‘‘ ferred from a foreign country to the United States and 
** treaties have existed under which the extradition was 
‘‘made from a foreign country to the United States for 
‘*the commission of a particular offense. Some have held, 
‘‘and such seems to be the opinion of Mr. Spear, who has 
‘‘ written a work on the law of extradition. that where a 
‘* party has been arrested under the authority of a treaty 
‘*in a foreign country and transferred to this country for 
‘the commission of an offense here, hecannot be tried 
‘‘for a different offense. Perhaps it may be said the 
‘“*weight of authority is in accordance with that view. 
‘©* * * Here the petitioner had not been taken under the 
‘authority of law and in pursuance of the terms of a 
‘‘ treaty between the United States and a foreign country 
‘‘from that country to this.”’ 

Blanford vs. State, 10 Texas Ct. of Ap., 627. 

In re Cannon, 47 Michigan, 481. 

Compton vs. Wilder, 40 Ohio St. Rep., 130. 

19 Albany Law Journal, 329. 

North American. Review, 497. - 


It may be argued that the crime of which the defendant 
was convicted arose out of and was connected with the acts 
constituting the crime for which he was extradited. Assum- 
ing that to be so, the question still remains the same. The 
right of asylum acquired by the defendant in Great Britain 
was sacred and inviolable subject only to the provisions of 
the treaty of extradition. Had our government demanded 
the defendant for the purpose of trying him for the crime of 
having inflicted cruel and unusual punishment upon Jansen, 
his right of asylum would have protected him under the 
treaty and would have prevented his being extradited. The 
formality of charging an extradition offense, without the in- 
tention of trying him therefor, ; gives this government no 
greater rights or the prisoner any less protection under the 
treaty than if the demand had been made for the non-extra- 
dition offense of assault of which he was convicted. 


In the case of Frank Cannon (47 Mich., 485) the defendant 
was extradited from Kansas on demand of the State of Mich- 
igan to be tried for seduction, but he was placed on trial for 
bastardy, an offence which, as in this case, arose out of the 
same facts for which his surrender was granted. The defen- 
dant claimed that bastardy was not a crime within the law of 
Michigan ; and the Court sustaining his plea to the jurisdic- 
tion, said : ‘‘ The State of Michigan has no legal power to de- 
‘¢*mand and the State of Kansas has no legal power to deliver 
‘‘ up any persons but those charged as fugitive criminals. The 
‘constitutional safeguards on this subject concern the indi- 
‘¢vidual’s liberty and not merely the State’s dignity and no 
‘one holds his liberty subject to State comity, or by any less 
‘‘ tenure than constitutional right.”’ 


It is the clear language and plain intent of the Ashburton 
Treaty that only criminals who have committed one of the 
seven grave offenses therein enumerated and have fied the 
country should be surrendered for trial and punishment 
Jor such crimes and for none other. If the defendant's 
crime was not murder under our laws, but simply an assault, 
then the right of asylum secured by him in England was in- 
violable ; and the treaty being the supreme law of the land, 
our Courts were bound to protect him in that right. 

Sir Edward Thornton, replying in September, 1870, to a let- 
ter of Secretary Fish, in which Mr. Fish inquired whether 


. *¢if during the trial of a person whose extradition had been 


‘Sasked for on acrime such as larceny, evidence unknown 
‘¢ should appear that the prisoner had been guilty of a higher 
‘¢ crime, such as murder, it would be legal to try him for the 
‘* latter crime,’’ says: 


‘That any provision in a treaty by which the fugitive 
‘* surrendered for one offense mentioned * * * may be tried 
‘* for another, committed prior to his extradition, other 
‘* than the extradition crime for which he was surrendered, 
‘* would be inadmissible.’’ 
Foreign Relations of the United States, 1876, page, 
228. 
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The delivery of this defendant by England to this country 
‘¢ charged with the crime of murder,’’ was for the purpose of 
trying him for that offense and not for a lesser or different 
crime. 

A different construction might frustrate the very purpose 
of the treaty. <A political offender seeking an asylum in this 
country might be demanded on a charge of murder, and proof 
offered of facts which, according to the laws of this country, 
would constitute homicide, and after his surrender be placed 
upon trial for treason, as the offense may have been committed 


at a time, upon a person, or under circumstances which, 


according to the laws of the demanding country, would be 
treason. 

There is no middle course ; either the surrender of the de- 
fendant was for an unlimited purpose and he could be tried 
for any offense, as held by Judge Benedict in the Caldwell 
and Lawrence cases, or it was for the purpose of trying him 
for the crime specified in the warrant of extradition only, in 
which case his trial and conviction for a different crime was 
without jurisdiction. 


POINT II. 


It is respectfully submitted that the first interrogatory of 
the Court below should be answered in the negative ; and the 
second, third and fourth inquiries in the affirmative. 


A. J. DITTENHOEFER, 
Of Counsel for Defendant. 


Davip GERBER, 
Attorney. 
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THE 


Supreme Court 


OF THE UNITED STATES. 


THE UNITED STATES 


Ao 


against 


PA BARE AR RLS Se yh ENR RENT EES I Re Rae 


WILLIAM RAUSCHER. 


Rees need 


: Take notice that on the annexed statement 
of the matter involved, with reasons for the appli- 
ion, I shall move this Court, on the /, Pa day of 

, 1886, at the opening of the Court on 
or as soon thereafter as counsel can be 
advance the above-entitled case for an 


early hearffg. 
Da 7 O , 1886. 


ours, &c., 
A. J. DITTENHOEFER, 
Of Counsel for Defendant. 


To the Honorable ATTORNEY-GENERAL. 
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THE SUPREME COURT 


Or THE UNITED STATES. 


THE UNITED STATES 
against 


WILLIAM RAUSCHER. 


Criminal prosecution under Section 5347 of the 
Revised Statutes; certificate of division from the 
Second Circuit, Southern District of New York. 


Motion to advance case under Rule 
26. 


This case is before the Court on a certificate of 
division of opinion by the Cireuit Court of the 
United States for the Southern District of New York, 
on questions as to whether the defendant, extradited 
from Great Britain, on the charge of murder, can 
be tried for violating Section 5347 of the Revised 
Statutes in having beat and wounded a sailor on 
board of an American vessel, and certain alleged 
errors in the rulings, and instructions of the trial 
Judge as to the right of the Government to try the 
defendant, for the offence charged, which said ques- 
tions have been certified tu this Court, and filed, 
and to the same reference is hereby made. 


The defendant makes this application on the 
ground that this is a criminal prosecution, and is 
believed to be the first case in which the questions 


eras tis 
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involved were presented to this Court for review. 
The defendant is now, and since December 18th, 
1884, has been, in actual custody and imprisonment. 
On said December 18th, 1884, he was arrested in 
England, and brought to this coyntry on a warrant 
of extradition on the 5th day of February, 1885. He 
deems himself entitled (as held by the Circuit Judge) 
to his di and liberty. 


ft , 1886, 


A. J. DITTENHOEFER, 
Of Counsel for Defendant. 
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_» SUPREME COURT OF THE UNITED, STATES. 
ee a OCTOBER TERM, 1885. | oe 


es FREDERICK M.,KER, PLAINTIFF IN ERROR, |. 
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THE PEOPLE OF THE STATE OF ILLINOIS. 


= 


a _. IN ERROR TO THE SUPREME COURT OF THE STATE OF 
a9 | ILLINOIS. 


* 


FILED MARCH 1}, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TER™, 1885. 
No. 1275. 


FREDERICK M. KER, PLAINTIFF IN ERROR, 


US, 


THE PEOPLE OF THE STATE OF ILLINOIS. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF 
ILLINOIS. 
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FREDERICK M. KER VS. THE PEOPLE OF THE STATE OF ILLINOIS. 1 


1 State of Illinois, Supreme Court, Northern Grand Division. 


At a supreme court begun and held at Ottawa on Tuesday, the 
fourth day of March, in the year of our Lord one thousand eight 
hundred and eighty-four, within and for the northern grand di- 
vision of the State of I]linois. 

Present: Hon. Benj. R. Sheldon, chief justice; Pinkney H. Walker, 
justice; Jno. Schofield, justice; T. Lyle Dickey, justice; John H. 
Mulkey, justice; John M. Scott, justice; Alfred M. Craig, justice ; 
James McCartney, attorney general; William R. Milligan, sheriff; 
Everell F. Dutton, clerk. 


Be it remembered that heretofore, to wit, on the 15th day of Feb- 
ruary, A. D. 1884, there was filed in the office of the clerk of said 
court a certain transcript of the record and proceedings of the crim- 
inal court of Cook county, in a certain proceeding lately pending 
in that court wherein The People of the State of [linois were plain- 
tiffs and Frederick M. Kerr was defendant, which said transcript is 
in the words and figures following, to wit: 


UNITED STATES OF AMERICA. 


STATE OF ILLINOIS, | 
Cook County, f 


Pleas before a branch of the criminal court of Cook county, in said 

county and State, at a‘term thereof begun and held at the crim- 

inal court-house, 4» the city of Chicago, in said county, on 

2 the first Monday (being the fifth day) of February, in the 

year of our Lord one thousand eight hundred and eighty- 

three, and of the Independence of the United States the one hun- 
dred and seventh. 

Present: Honorable Rollin S. Williamson, judge of the superior 
court of Cook county, ex-officio judge of the criminal court of Cook 
county; Luther Laflin Mills, State’s attorney; Seth F. Hanchett, 
sheriff of Cook county. 

Attest : JOHN STEPHENS, Clerk. 


And afterwards, to wit, on the twenty-fourth day of February, A. 
D. 1883, it being the term of court aforesaid, the following among 
other proceedings were had and entered of record in said court, 
which said proceedings are in the words and figures following, to 
wit: 

On this twenty-fourth day of February, A. D. 1883, it being the 
term of court aforesaid, the grand jury came into open court and 
made a certain presentment in writing, which said presentment, 
with all the endorsements thereon, is by order of the court entered 
of record and is in the words and figures following, to wit : 
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STATE OF ILLINOIS, | - 
Cook County, fj 


Of the February Term of the Criminal Court of Cook County, in said 
County and State, in the year of our Lord one thousand eight 
hundred and eighty-three. 


The grand jurors chosen, selected, and sworn in and for the county 
of Cook, in the State of Illinois, in the name and by the authority 
of the people of the State of [linois, upon their oaths present that 

Frederick Kerr, otherwise called Alfred Perrott, otherwise 
3 ‘alled Warren Start, late of the county of Cook, on the first 


day of February, in the year of our Lord one thousand eight — 


hundred and eighty-three, in said county of Cook, in the State of 
Illinois aforesaid, — seventy current United States of America Treas- 
ury bonds of the ‘denomination of fifty dollars, of the value of fifty 
dollars each ; thirty-five current United States of America Treasury 
bonds of the denomination of one hundred dollars, of the value of 
one hundred dollars each ; seven current United States of America 
Treasury bonds of the denomination of five hundred dollars, of the 
value of five hundred dollars each ; three current United States of 
America ‘Treasury bonds of the denomination of one thousand dol- 
lars, of the value of one thousand dollars each; sundry current 
bonds, commonly called four-per-cent. bonds, issued by the Treasury 
of the United States of America, of diverse denominations, the de- 
nominations being to the said jurors unknown, of the amount and 
ralue in all of five thousand dollars; one hundred current United 
States of America Treasury notes of the denomination of one hun- 
dred dollars, of the value of one hundred dollars each ; two hundred 
United States of America Treasury notes of the denomination of 
fifty dollars, of the value of fifty dollars each ; one hundred current 
United States of America Treasury notes of the denomination of 
twenty dollars, of the value oftwenty dollars each ;one hundred current 
United States of America Treasury notes of the denomination of ten 
dollars, of the value of ten dollars each ; one hundred current United 
States of America Treasury notes of the denomination of five 
i dollars, of the value of five dollars each; two hundred 
current United States of America Treasury notes of the de- 
nomination of two dollars, of the value of two dollars each ; sundry 
current bank bills commonly called national currency, issued by 
certain national banks, the banks of issue being to the said jurors 
unknown, of diverse denominations, the denominations being to the 
said jurors unknown, of the ainount and value in all of twenty thou- 
sand collars ; sundry current bank bills, commonly called green- 
backs, issued by the Treasury of the United States of America, of 
diverse denominations, the denominations being to the said jurors 
unknown, of the amount and value in all of twe enty thousand dol- 
lars; five ‘hundred pieces of silver, current coin of the United States 
of America, called one dollar, of the value of one dollar each ; five 
hundred pieces of silver, current coin of the United States of Amer- 
ica, called half dollars, of the value of fifty cents each; five hundred 
pieces of silver, current coin of the United States of America, called 
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quarter dollars, of the value of twenty-five cents each; five hundred 
pieces of silver, current coin of the United States of America, called 
one dime, of the value of ten cents each; five hundred pieces of 
silver, current coin of the United States of America, called half dime, 
of the value of five cents each ; five hundred pieces of nickle, current 
coin of the United States of America, called five cents, of the value 
of five cents each ; one hundred pieces of gold, current coin of the 
United States of America, called twenty dollars, of the value of 
twenty dollars each ; one hundred pieces of gold, current coin of the 
United States of America, called ten dollars, of the value of 
) ten dollars each ; one hundred piece. of gold, current coin of 
the United States of America, called five dollars, of the 
ralue of five dollars each ; one hundred pieces of gold, current coin 
of the United States of America, called two dollars and fifty cents, 
of the value of two dollars and fifty cents each ; one hundred pieces 
of gold, current coin of the United States of America, called one 
dollar, of the value of one dollar each—the personal goods, funds, 
money, and property of David Preston, Samuel A. Kean, and Elisha 
Gray, a copartnership as aforesaid, then and there found intrusted to 
the said Frederick Kerr, otherwise calied Alfred Perrott, otherwise 
‘alled Warren Start, by the said David Preston, Samuel A. Kean, and 
Elisha Gray, a copartnership as aforesaid, for safe keeping; the said 
Frederick Kerr, otherwise called Alfred Perrott, otherwise called War- 
ren Start, did then and there fraudulently and feloniously convert to 
his, the said Frederick Kerr, otherwise called Alfred Perrott, otherwise 
called Warren Start’s, own, use, with intent feloniously to steal, take, 
and carry away the same, whereby and by force of the statute in such 
case made and provided the said Frederick Kerr, otherwise called 
Alfred Perrott, otherwise called Warren Start, 1s deemed to have 
committed the crime of larceny, and so the Jurors aforesaid upon 
their oaths aforesaid do say that the said Frederick Kerr, otherwise 
‘alled Alfred Perrott, otherwise called Warren Start, then and there, 
in manner and form aforesaid, the said personal goods, funds, money, 
and property of the said David Preston, Samuel A. Kean, and Elisha 
Gray, a copartnership as aforesaid, from the said David Preston, 
Samuel A. Kean, & Elisha Gray, a copartnership as aforesaid, did 
feloniously steal, take, and carry away, contrary to the stat- 
6 ute and against the peace and dignity of the same people of 
the State of Illinois. 

The grand jurors aforesaid, chosen, selected, and sworn in and 
for the county of Cook, in the State of Illinois, in the name and by 
the authority of the people of the State of [linois, upon their oaths 
aforesaid, do further present that Frederick Kerr, otherwise called 
Alfred Perrott, otherwise called Warren Start, late of the county of 
Cook, on the first day of February, in the year of our Lord one 
thousand eight hundred and eighty-three, in said .county of Cook, 
in the State of Illinois aforesaid, then and there being a clerk in the 
employ of one David Preston, one Samuel A. Kean, and one Elisha 
Gray, then and there being a copartnership under the name and 
stvle of Preston, Kean and Company, fraudulently and feloniously 
did without then and there having the consent of the said David 
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Preston, Samuel A. Kean, and Elisha Gray, a copartnership as afore- 
sald, em bezzle and fraudulently convert to his own use a large 
amount of personal goods, funds, money, and property, to wit: 
Seventy current United States of America Treasury bonds of the 
denomination of fifty dollars, of the value of tifty dollars each; 
thirty-five current United States of peallierso Treasury bonds of the 
denomination of one hundred dollars, of the value of one hundred 
dollars each; seven current United States of America Treasury 
bonds of the denomination of five hundred dollars, of the value of 
five hundred dollars each; three current United States of America 
Treasury bonds of the denomination of one thousand dollars, of the 
value of one thousand dollars each; sundry current bonds com- 
monly called four per cent bonds, issued by the Treasury of the 
United States of America, of diverse denominations, the de- 
7 nominations being to the said Jurors unknown, of the amount 
and value in all of thirtv-five thousand dollars. 

One hundred current United States of America Tre: asury notes of 
the denomination of one hundred dollars, of the value of one hun- 
dred dollars each; two hundred current United States of Amerie: 
Treasury notes of the denomination of fiftv dollars, of the value of 
titty dollars each; one hundred current United States of America 
Treasury notes of the denomination of twenty dollars, of the value 
of twenty dollars each; one hundred current United States of Amer- 
ica Treasury notes of the denomination of ten dollars, of the value 
of ten dollars each; one hundred current United States of America 


‘Treasury notes of the denomination of five dollars, of the value of 


five dollars each; two hundred current United States of America 
rar : d y . . . ; » . 
lreasury notes of the denomination of two dollars, of the value of 
two dollars each; sundry current bank bills commonly called 


national currency, Issued by certain national banks, the banks of 


issue heing to the said Jurors unknown, of diverse denominations, 
the denominations being to the said jurors unknown, of the amount 
and value in all of twenty thousand dollars; sundry current bank 
bills commonly called greenbacks, issued by the Treasury of the 
United States of America, of diverse denominations, the denomina- 
tions being to the said jurors unknown, of the amount and value in 
all of twenty thousand dollars; tive hundred pieces of silver, current 
coin of the United States of America, called one dollar, of the value 
vf one dollar each; five hundred pieces of silver, current coin of 
the United States of America, called half dollar, of the value of fifty 
cents each: five hundred pieces of silver, current coin of the 

S United States of America, called quarter-dollar, of the value 
of twenty-five cents each; tive hundred pieces of silver, cur- 

rent coin of the United States of America, called one dime, of the 
value of ten cents each: five hundred pieces of silver, current coin 
of the United States of Amerteca, called half-dime, of the value of 
five cents each: five hundred pieces of nickel, current coin of the 
United States of America, called tive cents, of the value of tive cents 
each; one hundrea pieces of gold, current coin of the United States 
~ America, called twenty dollars, of the value of twenty-dollars 
each; one hundred pieces of gold, current coin of the United States 
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of America, called ten dollars, of the value of ten dollars each: one 
hundred pieces of gold, current coin of the United States of America, 
called five dollars, of the value of tive dollars each; one hundred 
pieces of gold, current coin of the United States of America, called 
two dollars and fifty cents, of the value of two dollars and fifty cents 
each; one hundred pieces of gold, current coin of the United States 
of America, called one dollar, of the value of one dollar each—the 
personal goods, funds , money, and property of David Preston, Samuel 
A. Kean, “and E lisha Gray, a copartnership as aforesaid, which said 
personal goods, funds, money, and property then and there came to 
the possession of the said Frederick Kerr, otherwise called Alfred 
Perrott, otherwise called Warren Start, by virtue of such employ- 
ment, whereby, and by foree of the st 1tute in such case made and 
provided, the said Frederick Kerr, otherwise called Alfred 
9 Perrott, otherwise called Warren Start, is deemed to have 
committed the crime of larceny, and so the Jurors aforesaid, 
upon their oaths aforesaid, do say that the said Frederick Kerr, 
otherwise called Alfred Perrott, otherwise called Warren Start, then 
and there, in manner and form aforesaid, the said personal goods, 
funds, money, and property of the said David Preston, Samuel A. 
Kean, and Elisha Gray, a eopartnership as aforesaid, from the said 
a Preston, Samuel A. Kean, and Elisha Gray, a copartnership 
s aforesaid, then and there being found, did then and there feloni- 
parte steal, take, and carry away, ‘contrary to the statute and against 
the peace and dignity of the same people of the State of Illinois. 
The grand jurors aforesaid, chosen, selected, and sworn in and for 
the county of Cook, in the State of linois, in the name and by the 
authority of the people of the State of Mlinois, upon their oaths 
aforesaid do further present that Frederick Kerr, otherwise called 
Alfred Perrott, otherwise called Warren Start, late of the county of 
Cook, on the first day of February, in the year of our Lord one 
thousand eight hundred and eighty-three, in said county of Cook, in 
the State of [}inois aforesaid, — seventy current United States of 
America Treasury bonds of the denomination of fifty dollars, of the 
value of fifty dollars each; thirty-five current United States of 
hes rica Treasury bonds of the denomination of one hundred dol- 
lars, of the value of one hundred dollars each ; seven current United 
States of America Treasury bonds of the denomination of five hun- 
dred dollars, of the value of five hundred dollars each; three current 
United States of America Treasury bonds of the denomination of one 
thousand dollars, of the value of one thousand dollars each; sundry 
current bonds commonly called four-per-cent. bonds, issued by 
10 the Treasury of the United States of America, of diverse de- 
nominations, the denominations being to the said jurors 
unknown, of the amount and value of thirty-five thousand dollars; 


one hundred current United States of America Treasury notes of 


the denomination of one hundred dollars. of the value of one hun- 
dred dollars eneh: two hundred current United States of America 


Treasury notes of the denomination of fiftv dollars, of the value of 


fiftv dollars each; one hundred current United States of America 
Treasury notes of the denomination of twenty dollars, of the value 
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of twenty dollars each ; one hundred current United States of America 
Treasury notes of the denomination of ten dollars, of the value of 
ten dollars each; one hundred current United States of America 
Treasury notes of the denomination of five dollars, of the value of 
five dollars each; two hundred current United States of America 
Treasury notes of the denomination of two dollars, of the value of 
two dollars each; sundry current bank bills, commonly called 
national currency, issued by certain national banks, the banks of 
issue being to the said jurors unknown, of diverse denominations, 
the denominations being to the said Jurors unknown, of the amount 
and value in all of twenty thousand dollars; sundry current bank 
bills, commonly called greenbacks, issued by the Treasury of the 
United States of America, of diverse denominations, the denomina- 
tions being to the said jurors unknown, of the amount and value in 
all of twenty thousand dollars; five hundred pieces of silver, current 
coin of the United States of America, called one dollar, of the value 
of one dollar each ; five hundred pieces of silver, current coin 
11 of the United States of America, called half dollar, of the 
value of fifty cents each; five hundred pieces of silver, current 
coin of the United States of America, called quarter dollar, of the 
value of twenty-five cents each; five hundred pieces of silver, cur- 
rent coin of the United States of America, called one dime, of the 
value of ten cents each; five hundred pieces of silver, current coin - 
of the United States of America, called half dimes, of the value of 
five cents each; five hundred pieces of nickel, current coin of the 
United States of America, called five cents, of the value of five cents 
each; one hundred pieces of gold, current coin of the United States 
of America, called twenty dollars, of the value of twenty dollars 
each ; one hundred pieces of gold, current coin of the United States 
of America, called ten dollars, of the value of ten dollars each; one 
hundred pieces of gold,current coin of the United States of America, 
called five dollars, of the value of five dollars each; one hundred 
pieces of gold, current coin of the United States of America, called 
two dollars and fifty cents, of the value of two dollars and fifty cents 
each; one hundred pieces of gold, current coin of the United States 
of America, called one dollar, of the value of one dollar each—the 
personal goods, money, and property of David Preston, Samuel A. 
Kean, and Elisha Gray, then and there being found, did then and 
there feloniously steal, take, and carry away, contrary to the statute, 
and against the peace and dignity of the same people of the State 
of Illinois. 
The grand jurors aforesaid chosen, selected, and sworn in and for 
the county of Cook, in the State of Illinois, in the name and 
12 by the authority of the people of the State of Illinois, upon 
their oaths aforesaid do further present that Frederick Kerr, 
otherwise called Alfred Perrott, otherwise called Warren Start, late 
of the county of Cook, on the first day of February, in the year of 
our Lord one thousand eight hundred and eighty-three, in’ said 
county of Cook, in the State of Illinois aforesaid, feloniously, unlaw- 
fully, and unjustly, for his own gain and to prevent the owners from 
again possessing their money and property, did buy, receive, and 


. 
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aid in concealing one hundred current United States of America 
Treasury notes of the denomination of one hundred dollars, of the 
value of one hundred dollars each; two hundred current United 
States of America Treasury notes of the denomination of fifty dollars, 
of the value of fifty dollars each ; one hundred current United States 
of America Treasury notes of the denomination of twenty dollars, of 
the value of twenty dollars each ; one hundred current United States 
of America Treasury notes of the denomination of ten dollars, of the 
value of ten dollars each; one hundred current United States of 
America Treasury notes of the denomination of five dollars, of the 
value of five dollars each; two hundred current United States of 
America Treasury notes of the denomination of two dollars, of the 
value of two dollars each; sundry current bank bills, commonly 
called national currency, issued by certain national banks, the banks 
of issue being to the said jurors unknown, of diverse denominations, 
the denominations being to the said jurors unknown, of the amount 
and value in all of twenty thousand dollars; sundry current bank 
biils, commonly called greenbacks, issued by the Treasury of the 

United States of America, of diverse denominations, the de- 
13 nominations being to the said jurors unknown, of the amount 

and value in all of twenty thousand dollars; five hundred 
pieces of silver, current coin of the United States of America, called 
one dollar, of the value of one dollar each; five hundred pieces of 
silver, current coin of the United States of America, called half dol- 
lar, of the value of fifty cents each; five hundred pieces of silver, 
current coin of the United States of America, called quarter dollar, 
of the value of twenty-five’cents each ; five hundred pieces of silver, 
current coin of the United States of America, called one dime, of 
the value of ten cents each; five hundred pieces of silver, current 
coin of the United States of America, called half dime, of the value 
of five cents each; five hundred pieces of nickel, current coin of the 
United States of America, called five cents, of the value of five cents 
each ; one hundred pieces of gold, current coin of the United States 
of America, called twenty dollars, of the value of twenty dollars 
each ; one hundred pieces of gold, current coin of the United States 
of America, called ten dollars, of the value of ten dollars each; one 
hundred pieces of gold, current coin of the United States of America, 
called five dollars, of the value of five dollars each; one hundred 
pieces of gold, current coin of the United States of America, called 
two dollars and fifty cents, of the value of two dollars and fifty cents 
‘ach; one hundred pieces of gold, current coin of the United States 
of America, called one dollar, of the value of: one dollar each; 
seventy current United States of America Treasury bonds of the de- 
nomination of fifty dollars, uf the value of fifty dollars each ; thirty- 

five current United States of America Treasury bonds of the 
14 denomination of one hundred dollars, of the value of one 

hundred dollars each; seven current United States of Amer- 
ica Treasury bonds of the denomination of five hundred dollars, of 
the value of five hundred dollars each; three current United States 
of America Treasury bonds of the denomination of one thousand dol- 
lars, of the value of one thousand dollars each ; sundry cursent bonds, 
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commonly called four-per-cent. bonds, issued by the Treasury of the 
United States of America, of diverse denominations, the denomina- 
tions being to the said jurors unknown, of the amount and value in 
all of thirty-five thousand dollars, of the goo'ls, money, property, and 
chattels, of David Preston, Samuel A. Kean, and Elisha Gray, then 
lately before feloniously stolen, taken and carried away from the 
said David Preston, Samuel A. Kean, and Elisha Gray, by certain 
evil-disposed person or persons, the said Frederick Kerr, otherwise 
called Alfred Perrott, otherwise called, Warren Start, then and there 
well knowing the said goods, money and property to have been 
feloniously stolen, taken and carried away coutrary to the statute 
and against the peace and dignity of the same people of the State of 


Illinois. 
LUTHER LAFLIN MILLS, 
State’s Attorney. 


Endorsements: Term No. 999, P. G. D. No. 14437. Criminal 
court of Cook county, February term, 1883. The People of the State 
of Illinois vs. Frederick Kerr [et] al., etc. Indictment for larceny, ete. 
A true bill. Sam’! B. Chase, foreman of the grand jury. Witnesses 
David Preston, Samuel A. Kean, Elisha Gray, W. A. Pinkerton. 
Filed Feb’y 24, 1883. John Stephens, clerk. 


15 UNITED STATES OF AMERICA. 
& 
STATE OF ILLINOIS, * 
Cook County, vas 


Pleas before a branch of the criminal court of Cook county, in 
said county and State, at a term thereof begun and held at the 
criminal court-house, in the city of Chicago, in said county, on the 
first Monday (being the third day) of September, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States the one hundred and eighth. 

Present: Honorable Sidney Smith, judge of the superior court of 
Cook county, ex-officio judge of the criminal court of Cook county; 
Luther Laflin Mills, State’s attorney; Seth F. Hanchett, sheriff of 
Cook county. 

Attest : JOHN STEPHENS, Clerk. 


* « *K * * * % 


And afterwards, to wit, on the twenty-sixth day of September, A. 
D. 1883, it being the term of court last aforesaid, the following among 
other proceedings were had and entered of record in said court, which 
said proceedings are in the words and figures following, to wit: 


Indictment for Larceny, etc. 
THe PEOPLE OF THE STATE OF ILLINOIS 


v8 

5 e : ° - 14437. 

Freperick Kerr, alias ALFRED Perrott, alias WARREN i 
START. 


This day come the said People, by Luther Laflin Mills, State’s 
attorney, and the defendant in his own proper person in the custody 
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of the sheriff also comes, and the State’s attorney now says 
16 that he is ready to proceed with the trial of this cause and 
moves the court the trial proceed forthwith, whereupon the 


said defendant objects to a trial at this term, protesting that the ° 


court has not jurisdiction and that this cause ought not be tried 
until the determination of the writ of error in a certain habeas corpus 
proceeding, wherein he, the said defendant, is the petitioner. 

Thereupon it is ordered by the court that this cause be, and the 
same is hereby, continued until the next term of this court, and 
that the said defendant be remanded into the custody of the sheriff 
of Cook county. 


** ** * * k * * 
UNITED STATES OF AMERICA. 


StaTE OF I[LLINoIs, | eis 
Cook County, | oe 


Pleas before a branch of the criminal court of Cook county, in said 
county and State, at a term thereof begun and held at the crimi- 
nal court-house, in the city of Chicago, in said county, an the 
first Monday (being the first day) of October, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the 
Independence of the United States the one hundred ana eighth. 

Present: Honorable Joseph E. Gary, judge of the superior court 
of Cook county, ez-officio judge of the criminal court of Cook county ; 
Luther Laflin Mills, State’s attorney; Seth F. Hanchett, sheriff of 
Cook county. 

Attest : JOHN STEPHENS, Clerk. 


And afterwards, to wit, on the sixteenth day of October, A. D. 

1883, it being the term of court last aforesaid, the following 

17 among other proceedings were had and entered of record 

in said court, which said proceedings are in the words and 
figures following, to wit: 


Indictment for Larceny, ete. 


Tue PEOPLE OF THE STATE OF ILLINOIS 


U8. t 7 

, , , . , 14457. 

FREDERICK Kerr, alias ALFRED PrERRoTT, clias WARREN - 
START. 


torney, and the said defendant, as w: Il in his own proper person as 
by his counsel, also comes, and he having been furnished with a 
copy of the indictment in this cause and lists of the names of the 
witnesses and jurors, and he being now here duly arraigned and 
forthwith demanded of and concerning the crime alleged against 
him in said indictment how he will acquit himself thereof, for a 
plea in that behalf the said defendant now here files his plea to the 
jurisdiction of the court. ; 

2—1275 


This day come the said People,}: . ather Laflin Mills, State’s at- 
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Thereupon it is ordered that the said defendant be remanded into 
the custody of the sheriff of Cook county. 

The plea to the jurisdiction of the court referred to in the forego- 
ing order is in the words and figures following, to wit: _ 


Indictment for Larceny and Embezzlement and Receiving, ‘étc., Stolen 
Property. 
STATE OF ILLINOIS, 
County of Cook, 


In the Criminal Court Thereof. February Term, 1883. 


THE PEOPLE OF THE STATE OF ILLINOIS 
vs. 
FREDERICK M. Kerr, alias ALFRED PERROTT, alias WARREN START. 


18 And the said Frederick M. Ker, in his own proper person, 

cometh into court here, and, having heard the said indictment 
read, says that the said court here ought not to take cognizance of the 
crime in the said indictment above specified, because protesting that 
he is not guilty of the same; nevertheless the said Frederick M. Ker 
says that this defendant is now, and has always been from his birth 
hitherto, a citizen of the province of Ontario, in the Dominion of 
Canada, and a subject of her Britanic Majesty Victoria, Queen of 
Great Britain and Ireland and Empress of India, and this defendant 
further avers that this defendant was not found and arrested in said 
Cook county upon the indictment aforesaid; and this defendant 
avers that the jurisdiction of this court, upon the indictment over 
the person of this defendant aforesaid, was and is procured and 
continued in violation of the terms of a treaty of the United States, 
and in violation of law, and was and is unlawful restraint of this 
defendant’s liberty. And defendant further avers that upon the 
complaint of David Preston, Samuel A. Kean, and Elisha Gray, 
who were at that time partners in the banking business in said Cook 
county under the firm name of Preston, Kean «& Co., the grand jury 
of said Cook county, on the 24th day of February, 1883, presented 
and returned into said criminal court of Cook county two indict- 
ments against this defendant, in one of which this defendant is 
charged with the crime of embezzlement and the crime of larceny 
and the crime of receiving and stolen property of and belonging to 
said David Preston e¢ al.; and in the other said indictment this 

defendant was and is charged with the crime of forgery to 
19 the prejudice of said David Preston et al., which said _ first 

indictment above mentioned was and is the indictment in 
this cause. This defendant further avers that on the 26th day of 
February, 1883, the Honorable John M. Hamilton, Governor of said 
State of [hnois, requested in writing, under his hand and the seal 
of State of said State of Illinois, of the Secretary of State of the 
United States, that a warrant and extradition application issue from 
the Federal Executive to the Executive of the Republic of Peru for 
the extradition of this defendant from said Republic of Peru to 
said Cook county to stand trial upon the indictments aforesaid. 


j 
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This defendant further avers that true copies of both of said indict- - , 


ments were annexed to said request of said Hamilton and made a 
part thereof, and that the said Hamilton, in and by said request, 


prayed that said warrant of the Federal Executive be issued to one 


Henry G. Julien as messenger, to receive this defendant from the 
executive authorities of Peru, and bring this defendant to said Cook 
county for the purpose of placing this defendant upon trial as 
aforesaid; that on the first day of March, A. D. 1883, the Presi- 
dent of the United States issued his warrant in due form of 
law, pursuant to the request of the Governor of I[]linois as afore- 
said, directed to said Henry G. Julian as messenger to receive this 
defendant from the authorities of the Republic of Peru upon a 
charge of larceny, in compliance with existing treaty stipulations 
between the United States of America and Peru, as is in and by 
said warrant recited. And this defendant avers that on the said 
first day of March, 1883, the Secretary of State of the United 

States, under his hand in writing, requested of James RK. 
20 -artridge, Esq., acting consul of the United States at Lima, 

in Peru, that said Partridge procure the executive authorities 
of the Peruvian government to surrender this defendant to said 
Henry G. Julien under the treaty between said government of Peru 
and the Government of the United States of September 12, 1870, 
which was the only treaty then and now in force between the United 
States and said Republic of Peru; that no request .was at any time 
presented by said Partridge or Julien, or any other person, on behalf 
of the United States, to‘any of the authorities or diplomatic agents 
of said Republic of Peru, and that none of the authorities of said 
Republic of Peru, or any of the diplomatic agents thereof, ever at any 
time gave or granted any consent or authority to said Henry G. 
Julien, or any other person, to arrest or imprison or remove this 
defendant in or from Peru for any cause or purpose whatever. And 
this defendant avers that on the 3rd day of April, A. D. 1883, this 
defendant was, and had been continuously for several weeks before 
said last-mentioned day, domiciled in the city of Lima, at and within 
the said Republic of Peru, and that on the day last aforesaid Henry 
G. Julien, without any warrant or authority whatsoever from the 
government of Peru, or any officer or diplomatic agent thereof, 
forcibly assaulted, arrested, and imprisoned this defendant, and the 
said Henry G. Julien, and diverse other persons unknown to this 
defendant by name, none of whom were oflicers or diplomatic agents 
of the said Republie of Peru, forced this defendant immediately to 
go under the unlawful arrest aforesaid to Callao, a city in said Peru, 

and said Henry G. Julien, then and there immediately, forci- 
21 bly placed this defendant upon the United States ship “ Essex,” 

where said Julien forcibly kept and detained this defendant 
a close prisoner, by virtue of a pretended right under said Presi- 
ident’s warrant and against the protest of this defendant, until the 
10th day of May, 1883, when said United States ship “ Essex ” pro- 
ceeded on her course to Honolulu, in the Sandwich Islands, remov- 
ing this defendant, so in custody of said Julien, to Honolulu, where 
said ship “ Essex ” arrived on the 18th day of June, 1883: and said 
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Julien and the naval officers of said ship “ Essex ” refused to allow 
this defendant to land at Callao or at Honolulu, or to claim the pro- 
tection of his Government, or to be brought before any court where 
the legality of his said arrest and detention could be inquired into, 
although this defendant then and there demanded that such privi- 
leges should be accorded to him, and said Julien and the naval offi- 
cers of the said ship “ Essex ” kept this defendant confined on said 
ship “Essex” until the 2nd day of July, 1883, and forcibly com- 
pelled this defendant, against the will and protest of this defendant, 
on the day last aforesaid, to go from the said “ Essex ” directly on 
board of another vessel, to wit, “The City of Sidney,” then in the 
harbor at Honolulu, and bound from Honolulu aforesaid to San 
Francisco, in the State of California. This defendant avers that on 
the 18th day of June, 1883, said Samuel A. Kean, upon his oath, 
caused to be presented to the Honorable John M. Hamilton, Gov- 
ernor of the State of Illinois, a sworn statement of said Kean’s, 1n 
writing, in and by which said Kean represented to said Governor 
that this defendant had been indicted in the said criminal court 

of Cook county for the crimes of embezzlement and _ lar- 
22 ceny and receiving of stolen property of and belonging to 

said David Preston, Samuel A. Kean and Elisha Gray, part- 
ners as aforesaid, and further representing therein to said Hamilton 
that this defendant was a fugitive from justice from said State of 
Illinois and that this defendant was about to arrive in the State of 
California, and praying for a requisition upon the Governor of said 
State of California for the arrest of this defendant, and asking that 
one Frank Warner be appointed messenger in the premises to bring 
this defendant from said State of California to said Cook county. 
And the defendant avers that on the said 18th day of June, 1883, 
the Governor of the State of Illinois, pursuant to said statement of 
said Kean, issued his requisition upon the Governor of the State of 
California for the arrest of this defendant upon a charge of larceny, 
appointing said Frank Warner as messenger to receive this defendant 
from the said State of California and bring this defendant to said 
Cook county. And this defendant further avers that the said indict- 
ment was not certified to by the Governor of the State of Illinois, as 
required by law. And this defendant avers that on the 25th dav of 
June, 1885, the Governor of the State of California issued his war- 
rant, pursuant to said last-mentioned requisition, commanding the 
arrest of this defendant, wherever found in said State of California, 
and the delivery of this defendant to said Frank Warner. And this 
defendant avers that on the 9th day of July, 1883, the said ship 
“City of Sidney ” arrived at the port of San Francisco with this de- 

fendant on board thereof, so as aforesaid in the custody of the 
23 said Julien, and said ship was boarded in the harbor and 

before landing by said Frank Warner and other persons, to 
this defendant unknown by name, and said Warner and Julien and 
others took this defendant from said ship “City of Sidney” toa 
hotel in San Francisco, where the said warrant of the Governor of 
California was served upon tiis defendant, and said Julien and 
Warner refused to allow this defendant to consult any counsel or 
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take any proceedings to have the legality of his said imprisonment 
inquired into, although’ this defendant then and there demanded 
such right, and this defendant was kept at said hotel against this 
defendant’s protest and consent, detained by said Warner and Julien 
from said day until on the 10th day of July, 1885, when said Warner 
and said Julien started with this defendant in custody, by rail, for 
the city of Chicago, in said Cook county, and on the 16th day of 
July, 1883, this defendant was delivered by the said Warner to the 
keeper of the common jail of said Cook county, to be there held and 
detained under two certain writs of capias issued before that time 
upon the two indictments aforesaid, and that this defendant has 
since said time remained, and is now, in the custody of the sheriff of 
Cook county aforesaid upon the writs of capais aforesaid. 

This defendant further avers that at the time of the making by 
said Kean of his said application for said last-mentioned requisition, ~ 
and at the time the said last-mentioned requisition was issued by 
said Governor of []linois upon said Governor of California, on the 
18th day of June, 1883, aforesaid, and at the time the Governor of 
California issued his said warrant of date the 25th day of June, 

aforesaid, this defendant was not a fugitive from justice in 
24 said State of California, and that this defendant had not, at 

any time prior to his said arrest, fled to or been found in said 
State of California; that this defendant was brought into said State 
of California by said Julien under said unlawful arrest and duress 
on the 9th day of July, 1883, against this defendant’s consent and 
protest, before which said last-mentioned day this defendant had 
never, at any time, been in*said State of California, all of which 
Samuel A. Kean well knew when said Kean made said statement. 
And defendant avers that the said extradition proceedings last afore- 
said were and are wholly and utterly void for the reasons aforesaid. 

And this defendant avers that at all times after the said arrest of 
this defendant at Lima aforesaid, for during, and until the delivery 
of this defendant to said sheriff of Cook county, this defendant was 
under the close custody and surveillance of said Henry G. Julien ; 
that said Julien, for and during all the time aforesaid, refused and 
denied this defendant the right or privilege of addressing or coun- 
selling with any attorney-at-law or any civil magistrate or law office 
or British consular officer, although often by this defendant re- 
quested, while this defendant was so under arrest at Lima and 
Callao, in Peru, and at Honolulu and at San Francisco. 

And said Julien took from this defendant all of defendant’s money 
and property for the purpose, as said Julien declared to this defend- 
ant, of preventing this defendant from making any defense against 
or escape from arrest and duress. 

And defendant avers that said Henry G. Julien has never, since 

this defendant’s said arrest in Peru, made any return of the 
20 said President’s warrant to the Department of State, or to any 
other department of the Government. 

Wherefore this defendant avers that said criminal court of Cook 
county has not now, and never has heretofore had, any lawful juris- 
diction of the person of this defendant upon the indictment afore- 
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said, and this the said Frederick M. Ker is ready to verify ; wherefore 
he prays judgment if the said court now here will or ought to take 
cognizance of the indictment aforesaid, and that by the court here 


he may be dismissed or discharged. 
~ FREDERICK M. KER. 
ROBERT HERVEY anp 


C. STUART BEATTIE, — 
Att’ys for Frederick M. Ker. 


And afterwards, to wit, on the 19th day of October, A. D. 1888, 
the State’s attorney filed in said conrt the People’s demurrer to the 
defendant’s plea to jurisdiction, which said demurrer 1s in the words 
and figures following, to wit: 


Indictment for Larceny, ete. 


STATE OF ILLINOIS, 
County of Cook, 


In the Criminal Court of Cook County. 
THE PEOPLE OF THE STATE OF ILLINOIS vs. FREDERICK KERR. 


And the said plaintiff, The People of the State of Illinois, say that 
the said plea of the defendant and the matters therein contained, in 
manner and form as the same are above pleaded, are not sufficient 

in law to deprive this court of its jurisdiction to try said defend- 
26 ant upon the indictment aforesaid, and that the plaintiff, The 
People of the State of Illinois, are not bound by law to an- 
swer the same, and this the plaintiff is ready to verify ; wherefore, 
for want of a sufficient plea in this behalf, the plaintiff, The People 
of the State of Illinois, pray that the defendant may further plead 


to said indictment. 
LUTHER LAFLIN MILLS, 
State’s Attorney. 


ea 


And afterwards, to wit, on the twenty-seventh day of October, A. 
D. 1883, it being the term of court last aforesaid, the following 
among other proceedings were had and entered of record in said : 
court, which said proceedings are in the words and figures following, ; 


to wit: fi 
1 Indictment for Larceny, ete. i 
1 THE PEOPLE OF THE STATE OF ILLINOIS 2 
vs. ' 
{ P ; ; - No. 14437. : 
i FREDERICK Kerr, alias ALFRED PERRort, alias War- ' | 
i REN START. r 
; : ; " . : 
; This day come the said People, by Luther Laflin Mills, State’s at- 
; ) . ’ 


torney, aud the said defendant, as well in his own proper person as 
i by Messrs. Robert Hervey and C. Stuart Beattie, his counsel, also : 
; comes, and this cause now coming on to be heard upon the demur- fe 
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er of the said People to the defendant's plea to the jurisdiction of 
She court on file herein, and the court hearing counsel in support of 
@aid demurrer as well as in opposition thereto, and being now fully 
g@dvised in the premises, doth sustain said demurrer, and orders that 
| said demurrer be, and the same is hereby, sustained accord - 


£27 ingly ; and the court doth further order that the said defend- 


ant pleads further to the indictment in this cause. 
And a further plea being now here forthwith demanded of and 


‘ from the said defendant, and he refusing to plead further to the in- 
dictment herein, the court orders that a plea of not guilty be entered 


i 
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for the said defendant. 
And now, on motion of said defendant’s counsel, it 1s ordered that 


this cause be, and the same is hereby, continued until the next term 


of this court. | 
Thereupon it is ordered that the said defendant be remanded into 


the custody of the sheriff of Cook county. 


- 


UNITED STATES OF AMERICA, a 
State of Illinois, Cook County, 


Pleas before a branch of the criminal court of Cook county, in 
said county and State, at a term thereof begun and held at. the crim- 
inal court-house, in the city of Chicago, in said county, on the first 
Monday (being the fifth day) of November, in the year of our Lord 
one thousand eight hundred and eighty-three, and of the Independ- 
ence of the United States the one hundredth and eighth. 

Present: Honorable Joseph E. Gary, judge of the superior court 
of Cook county, ex-officio judge of the criminal court of Cook county ; 
Luther Laflin Mills, State’s attorney; Seth F. Hanchett, sheriff of 


ook county. 


Attest : JOHN STEPHENS, Clerk. 
* * * * * * * 
28 And afterwards, to wit, on the fifteenth day of November, A. 


D. 1883, it being the term of court last aforesaid, the follow- 
ing among other proceedings were had and entered of record in said 
court, which said proceedings arein the words and figures following, 


to wit: 
Indictment for Larceny, etc. 


THE PEOPLE OF THE STATE OF ILLINOIS 


v8. 
FREDERICK Kerr, alias ALFRED PERROTT, alias WARREN 14437. 
START. 


This day come the said People, by Luther Laflin Mills, State’s at- 
torney, and the said defendant, as well in his own proper person as 
by his counsel, also comes, and now, issue being joined, it is ordered 
that a jury come and counsel proceed to select a jury to try this 
‘ause, and C. E. Crittenden, Christopher Kruse, Frederick Aldrich, 
Wallace Wright, William Baumeyer, Albert Marlett, Joseph Pasco, 
M. Brennan, and C. Hayden having been selected and sworn as 
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jurors and the regular panel of jurors being now exhausted, it is, on 
motion of Luther Laflin Mills, State’s attorney, ordered by the court 
that a special venire issue out of this court commanding the sheriff 
of Cook county to summon twenty-five good and lawful men from 
the body of Cook county to appear before this court forthwith and 
from whom to fill the panel of the jury for the trial of this cause ; 
and the sheriff having returned said venire counsel proceed with 
the further selection of a jury, and D. F. Dearborn, L. H. Little, and 
Charles Manny being selected and sworn as jurors, and the panel of 
jurors for the trial of this cause being now filled and the aforesaid 
jury hearing testimony of witnesses and the hour of adjourn- 
29 ment having arrived, it is ordered that the further considera- 
tion of this cause be, and the same is hereby, postponed until 
the coming in and opening of this court at ten o’clock to-morrow 
morning, and that in the meantime the jury aforesaid remain in 
the custody of two sworn officers of this court, to be by them kept 
together and returned into court at the coming in and opening 
thereof at the hour last aforesaid. 
Thereupon it is ordered that the said defendant be remanded into 
the custody of the sheriff of Cook county. 


And afterwards, to wit, on the sixteenth day of November, A. D. 
1883, it being the term of court last aforesaid, the following among 
other proceedings were had and entered of record in said court, 
which said proceedings are in the words and _ figures following, to 
wit: 

Indictment for Larceny, etc. 


THE PEOPLE OF THE STATE OF ILLINOIS 


vs. m 
bs : 14437. 
FREDERICK KERR, alias ALFRED PERROTT, alias WARREN | " 
| START. 


This day again come the said People, by Luther Laflin Mills, 
State’s attorney, and the said defendant, as well in his own proper 
person as by his counsel, also comes, and also come the jurors of the 
jury aforesaid, and the aforesaid jury hearing further testimony of 
witnesses, and the hour of adjournment having arrived, it is ordered 
that the further consideration of this cause be, and the same is 
hereby, postponed until the coming in and opening of this court, 
at ten o'clock to-morrow morning, and that in the meantime the jury 
aforesaid remain in the custody of two sworn officers of this court, 
to be by them kept together and returned into court at the coming 

in and opening thereof, at the hour last aforesaid. 
30 Thereupon it is ordered that the said defendant be re- 
manded into the custody of the sheriff of Cook county. 


And afterwards, to wit, on the seventeenth day of November, A. 
D. 1883, it being the term of court last aforesaid, the following 
among other proceedings were had and entered of record in said 
court, which said proceedings are in the words and figures follow- 
ing, to wit: 
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THE PEOPLE OF THE STATE OF ILLINOIS. 


Indictment for Larceny, ete. 4 


THE PEOPLE OF THE STATE OF ILLINOIS 


as 14437 
e e dé. 
FREDERICK KERR, alias ALFRED Perkortt, alias WARREN : i 
START. 


This day again come the said People, by Luther Laflin Mills, 
» State’s attorney, and the said defendant, as well in his own proper 
7 person as by his counsel, also comes and also come the jurors of the 

# jury aforesaid, and the aforesaid jury, hearing the further testimony 

of witnesses, arguments of counsel, and instructions of the court, 
= retire, in charge of two sworn officers, to see om of their verdict, 
* and afterwards return into court and for verdict sa : We, the jury, 
find the defendant guilty, in manner and form as x arged i in the in- 
: dictment, of embezzling forty-four thousand seven hundred dollars, 
($44, 700.00) from the banking firm of Preston, Kean and Co., of the 
city of Chicago, and sentence him to ten years’ imprisonment i in the 
Illinois State Penitentiary, at Joliet. 

And now comes the said defendant by his counsel and moves the 
court for a new trial in this cause. | 

Thereupon it is ordered that the said defendant be remanded into 
the custody of the sheriff of Cook county. 


a ol UnitTED STatTES OF AMERICA, |... 
State of Illinois, Cook County, § ei 
| Pleas before a branch of the criminal court of Cook county, in 
} said county and State, at ‘a term thereof begun and_ held at the 
: criminal court-house, in the city of Chicago, in said county, on the 
. first Monday (being the third day) of December, in the year of our 
: Lord one thousand eight hundred and eighty-three, and of the In- 
E dependence of the United States the one hundred and eighth. 
: Present, Honorable Joseph E. Gary, judge of the superior court 
j of Cook county, ex-officio judge of the criminal court of Cook county ; 
¢ Luther Laflin Mills, State’s attorney; Seth F. Hanchett, sheriff of 
Cook county. 


Attest: | JOHN STEPHENS, Clerk. 


And afterwards, to wit, on the fifth day of December, A. D. 1883, 
it being the term of court last aforesaid, the following among other 
proceedings were had and entered of record in said court, which 
said proceedings are in the words and figures following, to wit: 


i 


Indictment for Larceny, etc. 


THe PEOPLE OF THE STATE OF ILLINOIS 


U8 
7 a . : ° 3 14437. 
FREDERICK KERR, alias ALFRED PERROTT, alias WARREN | 


START. 


This day come the said People, by Luther Laflin Mills, State’s at- 
torney, and the said defendant, as well in his own proper person as 
by his counsel, also comes, and the court hearing counsel in 
3—1275 . 
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d2 support of the motion for a new trial heretofore entered 

herein, as well as in opposition thereto, and being now fully 
advised in the premises, doth overrule said motion and orders 
that said motion for a new trial in this cause be, and the same is 
hereby, overruled accordingly ; to which order of the court in over- 
ruling said motion the defendant, by his counsel now here, excepts, 
and on his motion five days are allowed him in which to prepare 
and file his bill of exceptions in this cause. 


Indictment for Larceny, etc. 


THE PEOPLE OF THE STATE OF ILLINOIS | 

vs. | 
. 7 14487. 

FREDERICK KERR, alias ALFRED PERROTT, alias WARREN 
START. 7 


This day come the said People, by Luther Laflin Mills, State’s 
attorney, and the said defendant, as well in his own proper person 
as by his counsel, also comes, and now neither the said defendant 
nor his counsel for him saying anything further why the judgment 
of the court should not now be pronounced against him on the ver- 
dict of guilty heretofore rendered to the indictment in this cause; 

Therefore it is ordered and adjudged by the court that the said. 
defendant, Frederick Kerr, alias Alfred Perrott, alias Warren Start, 
be taken from the bar of the court to the common jail of Cook 
county, from whence he came, and from thence by the sheriff of 
Cook county without delay to the penitentiary of this State, at Joliet, 
and be delivered to the warden or keeper of said penitentiary, and 
the said warden or keeper is hereby required and commanded to 
take the body of the said defendant, Frederick Kerr, alias Alfred 
Perrott, alias Warren Start, and confine him in said penitentiary in 

sate and secure custody for and during the term of ten years 
ov from and after the delivery hereof at hard labor,and that he 
be thereafter discharged. 

It is further ordered that the said defendant pay all the costs of 
these proceedings and that execution issue therefor. 


(Bill of exceptions from page 67 to page 306, inclusive, omitted 
by order of counsel for plaintiff in error.) 


-~ 


STATE OF ILLINOIS, my 
County of Cook, 


I, John Stephens, clerk of the criminal court of Cook county, in 
said county and State, do hereby certify the above and foregoing to 
be a true, perfect, and complete copy of the record in a certain cause 
lately pending in said court, wherein The People of the State of 
Illinois were plaintiffs and Frederick Kerr, alias Alfred Perrott, 
alias Warren Start, defendant. 

Witness John Stephens, clerk of said court, and the seal thereof, 
at Chicago, 1n said county, this thirty-first day of December, A. D. 
1883. 

[ SEAL. ] JOHN STEPHENS, Clerk. 
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o4 Error to Criminal Court, Cook County. 


STATE OF ILLINOIS, 
Northern Grand Division, 


In the Supreme Court Thereof, of the March Term, A. D. 1884. 


FREDERICK M. Ker, Plaintiff in Error, 
v8. 
THE PEOPLE OF THE STATE OF ILuLINoIs, Defendants in Error. 


And now comes the said Frederick M. Ker, plaintiff in error here- 
in, and says that in the record and proceedings of the court below 
error hath intervened to his prejudice, and plaintiff in error assigns 
hereon the following errors, to wit: 

First. The court below erred in sustaining the demurrer of said . 
People to said plaintiff in error’s plea to the jurisdiction aforesaid. 

Second. The court below erred in requiring a plea to the merits 
from plaintiff in error in manner and form as aforesaid. 

Third. The court below erred in entering a plea of not guilty to 
said indictment for the plaintiff in error in manner and form afore- 
said. | 

Fourth. The court below erred in overruling plaintiff in error’s 
protest against a trial upon said indictment in manner and form 
aforesaid. 

Fifth. The court below erred in taking cognizance of and trying 
plaintiff in error upon said indictment in manner and form afore- 
said. ae 

Sixth. The court below erred in overruling the motion of plaintiff 
in error to require the prosecution to elect on the trial of said cause 
upon a single act of alleged larceny or embezzlement by plaintiff in 

error upon which to ask for a verdict. 
Bt) Seventh. The court below-erred in submitting to the jury on 
the trial of said cause more than one alleged act of larceny 
or embezzlement by plaintiff in error against the objection: of plain- 
tiffin error. 

Righth. The court below erred in permitting parol evidence on 
the trial of said cause of the dissolution of the limited partnership 
of Preston, Kean and Company over the objection of plaintiff in 
error. 

Ninth. The court below erred in overruling the motion of plain- 
tiff in error to take the evidence in said cause from the jury on the 
trial thereof. 

Tenth. The court below erred in admitting improper and incom- 
petent evidence against plaintiff in error and over his objection on 
the trial of said cause. 

Eleventh. The court below erred in modifying the 2nd, 3rd, and 
oth instructions asked by plaintiff in error on the trial of said cause. 

Twelfth. The court below erred in refusing the 7th ‘instruction 
asked by plaintiff in error. 

Thirteenth. The court below erred in giving improper and mis- 
leading instructions asked by the people on the trial of said cause. 
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Fourteenth. The court below erred in overruling the motion for a 
new trial in said cause. 
Fifteenth. The court below erred in rendering judgment in man- 
ner and form aforesaid. 
Sixteenth. The verdict and judgment below in manner and form 
aforesaid are without evidence to sustain them. 
Seventeenth. The verdict and judgment below are against 
36 the evidence. 
Eighteenth. The verdict and judgment below are against 


the law. 
C. STUART BEATTIE anp 
ROBERT HERVEY, 
Att’ys for PU ffs in Error. 
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3 Be it remembered that afterwards, to wit, on the 12th day of 
| March, A. D. 1884, the same being one of the days of said term 
| of court aforesaid, the following proceedings were by said court had 
and entered of record, to wit: 


Error to Criminal Court, Cook County. 
FREDERICK M. KERR 


vs. 989. 6, P. D. : 


THE PEOPLE OF THE STATE OF ILLINOIS. 


Now on this day this cause comes on for hearing in the regular 
call of the docket, and it appearing to the court that said defendants 
in error have entered their appearance herein and that a duly certi- 
fied transcript of the record and proceedings of the court below, to- 
gether with printed abstracts thereof and briefs and argument of 
counsel in support of the errors assigned herein have been duly 
filed, as required by law and the rules of this court in that behalf 
made and provided, and that this cause 1s here submitted upon such 
transcript, abstracts, briefs, and arguments for the consideration 
and judgment of the court: 

Therefore it is ordered by the court that this cause be, and the 
same is hereby, taken under advisement. 


3” Be it remembered that afterwards, to wit, on the 19th day 

of May, A. D. 1884, the same being in vacation after the term 
aforesaid, the following among other proceedings were, by said court, 
had and entered of record, to wit: 


Error to Criminal Court, Cook County. 


FREDERICK M. KERR 
eo 989. 6, P. D. 
THE PEOPLE OF THE STATE OF ILLINOIS. 


2 ; On this day came again the said parties, and the court having 
diligently examined and inspected as well the record and proceed. 
ings aforesaid as the matters and things therein assigned for error, 
and being now sufficiently advised of and concerning the premises, 
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for that it appears to the court now here that neither in the record 
and proceedings aforesaid nor in the rendition of the judgment 
aforesaid is there anything erroneous, vicious, or defective, and that 
that record is no error: 

Therefore it is considered by the court that the judgment afore- 
said be affirmed in all things and stand in full force and effect, not- 
withstanding the said matters and things therein assigned for error. 

And it is further considered by the court that the said defendants 
in error recover of and from the said plaintiff in error their costs 
by them in this behalf expended, to be taxed, and that they have 
execution therefor. 


38 At a supreme court begun and held at Ottawa on Tuesday, 

the second day of September, in the year of our Lord one 
thousand eight hundred and eighty-four, within and for the northern 
grand division of the State of Illinois. 

Present: John Scholfield, chief justice; Pinkney H. Walker, jus- 
tice; T. Lyle Dickey, justice; John M. Scott, justice; Benj. R. Shel- 
don, justice; John H. Mulkey, justice; Alfred M. Craig, justice; 
James McCartney, attorney general; William R. Milligan, sheriff ; 
Everell F. Dutton, clerk. 


Be it remembered, to wit, on the 8th day of September, A. D. 
1884, the same being one of the days of said term of court, the fol- 
lowing among other proceedings were, by said court, had and en- 
tered of record, to wit: | 


Error to Criminal Court of Cook County. 


FREDERICK M. KERR | 
v8. 989. 22 R. H. 
THe PEOPLE OF THE STATE OF ILLINOIS. 


Petition for rehearing. 


Now on this day this cause coming on to be heard upon the peti- 
tion of plaintiff in error for a rehearing herein, and the court being 
now duly advised in the premises, it is considered and ordered by 
the court that said petition for a rehearing be overruled and denied. 

And it is further considered by the court that said petitioner pay 
the costs and charges herein taxed. ; 
39 STATE OF ILLINOIS, | _. 

Northern Grand Division, { *’’ 


Supreme Court. 


I, Alfred H. Taylor, clerk of the supreme court for the northern 
grand division of the State of Illinois, and keeper of the records 
and seal thereof, do hereby certify the above and foregoing to be a 
true copy of a certified transcript of the record and proceedings of 
the criminal court of Cook county (except such portions thereof 
as are omitted by direction of counsel for plaintiff in error), in a 
certain cause entitled, in this court, Frederick M. Kerr vs»The People 


22 FREDERICK M. KER VS. 


of the State of Illinois, which said transcript aforesaid was filed in 
this office on the 13th day of February, A. D. 1884, together with 
the record and proceedings of said supreme court in the above-en- 
titled cause of record in my said office. 

Witness my hand and the seal of said supreme court, at Ottawa, 
in said State, this first day of October, A. D. 1885. 


[Seal of the Supreme Court, State of Illinois. Aug. 23, 1818.] 


A. H. TAYLOR, Clerk. 
Fee for record, $25.00. ; 


40 Error to the Supreme Court of Illinois. 


United States of America, in the Supreme Court Thereof. October 
Term, 1885. 


FREDERICK M. Ker, Plaintiff in Error, 
vs. 
THE PEOPLE OF THE STATE OF ILLINOIS, Defendants in Error. 


And now comes the said plaintiff in error and says that tn the 
record and proceedings of the said supreme court of Illinois, in the 


cause aforesaid, error hath intervened to his prejudice,and he assigns | 


hereon the follow[ing] errors, to wit: 

First. That said supreme court of Illinois erred in affirming the 
judgment of said criminal court of Cook county, sustaining the de- 
murrer to plaintiff in error’s plea to the jurisdiction of said crimi- 
nal court. 

Second. That said supreme court of Illinois erred in in its judg- 
ment aforesaid in failing to enforce the full faith and credit of the 
Federal treaty with the Republic of Peru invoked by plaintiff in 

error in his said plea to the jurisdiction of said criminal court. 
41 Third. The judgment of said supreme court of I}linois, in 

manner and form aforesaid, was and is in violation of the 
Constitution, treaty, and laws of the United States, to wit, in aftirm- 
ing the judgment of the said criminal court of Cook county, sus- 
taining the demurrer to said plea to the jurisdiction thereof. 

Wherefore plaintiff in error prays that a writ of error issue from 
this honorable court, and that the said judgment of said supreme 
court of Lilinois be reversed ; and plaintiff in error will ever pray, ete. 

ROBERT HERVEY anp 
STUART BEATTIE, 
ct ae Attorneys for Plaintiff in Error. 
ROB’T HERVEY (of Illinois), 
Attorney & Counsel for Plaintiff in Error. 


42 [Endorsed :] State of Illinois, supreme court, northern 
grand division. Frederick M. Kerr vs. The People of the 
State of Illinois. No. —. 
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“A. D. 1884, the opinion of the court was filed .in the clerk’s office of” 


THE PEOPLE OF THE STATE OF ILLINOIS. 


43 STATE OF ILLINOIS: - 
Supreme Court, Northern Grand Division. 


At a supreme court begun and held at Ottawa on Tuesday, the = * 


fourth day of March, in the year of our Lord one thousand eight 
hundred and eighty-four, within and for the northern grand divis- 
ion of the State of Illinois. | 

Present: Hon. Benj. R. Sheldon, chief justice; Pinkney H. Walker, 
justice; T. Lyle Dickey, justice ; John M. Scott, justice ; Jno. Schol- 
field, justice; John H. Mulkey, justice; Alfred M. Craig, Justice ; 
James McCartney, attorney general; W. R. Milligan, sheriff; Ever- 
ell F. Dutton, clerk. 


Be it remembered that afterwards, to wit, on the 19th day of May, 
said court, in words and figures following, to wit: 


Error to Criminal Court of Cook County. 


FREDERICK M. KER ) 
v8. No. 6, P. D. 
THE PEOPLE OF THE STATE OF ILLINOIS. f 


Opinion by Scort, J/.: 


It appears from the record before this court that at the February 
term, 1883, of the criminal court of Cook county the grand Jury pre- 
sented in open court an indictment against Frederick M. Kerr, 
which contained four counts; in the first of which he is charged with 

embezzlement as bailee, in the second with embezzlement. as 
44 a clerk, in the third with larceny as at common law, and in 

the fourth with receiving stolen property. In the several 
counts the money, funds, and securities alleged to have been em- 
bezzled and stolen are alleged to be the personal goods and property 
of David Preston, Samuel A. Kean, and Elisha Gray, a copartner- 
ship firm under the name of Preston, Kean & Co. On the 13th day 
of October, 1883, defendant, on being arraigned, filed a plea to the 
jurisdiction of the court over his person, the effect of which was to 
ask immunity from prosecution on the indictment then pending 
against him, for the reasons set forth in his plea. To that plea a 
general demurrer was sustained, and defendant was by the court re- 
quired to plead over. Against the protest of defendant that he was 
entitled to immunity from prosecution for the offences alleged against 
him on the indictment on account of the matters set forth in his 
plea, and because he refused to plead over, the court entered a plea 
of not guilty for him. On the trial the jury found defendant guilty 
of embezzlement, as charged in the indictment, and fixed the term 
of punishment at ten years in the penitentiary. A motion for a new 

trial entered by defendant was overruled, and the court pro- 
45 nounced judgment on the verdict, and defendant brings the 

case to this court on error. 

One ground of error relied on with much confidence. is the de- 
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cision of the court sustaining the demurrer to defendant’s plea, 
calling in question the right or jurisdiction of the court to proceed 
with the trial against him, or, what is the same thing, it is insisted 
it was error in the court not to grant him immunity from prosecu- 
tion. 

Of course the demurrer admits the facts alleged in the plea, and 
there can be no controversy as to what they are. Shortly stated 
the principal facts are that, upon the written request of the Gov- 
ernor of Illinois, the President of the ‘United States issued an ex- 
tradition warrant, directed to the government of the Republic of 
Peru, for the surrender of defendant under the treaty of our Gov- 
ernment with that government, and named therein Henry G. Julian 
as messenger to receive defendant from the authorities of Peru. 
The crime of larceny, with which defendant stood charged, is one 
of the offences specified in the treaty for which a party should be 
surrendered, and it was specified in the President’s warrant as the 
crime for which his surrender was demanded. On the same day 
the executive warrant was issued the Secretary of State at Wash- 

ington made a written request upon the United States consul 
46 acting at Lima to procure the executive of Peru to surrender 

defendant to Julian under the treaty between the United 
States and Peru of September 12, 1870, which it is averred was and 
is the only treaty in force between the two governments. It is then 
averred no request was ever made by the U.S. consul at Lima or 
by Julian or any other person before any of the authorities or dip- 
lomatic agents of the government of Peru for the surrender of de- 
fendant in compliance with the President’s warrant, nor was any 
consent or authority given by the authorities or diplomatic agents 
of Peru to Julian or to any other person to arrest and remove de- 
fendant from Peru for any cause; and on the 5rd day of April, 
1883, while defendant was domiciled at Lima, in Peru, Julian, with 
the aid of persons whose names are unknown, without any authority 
or warrant from the authorities or diplomatic agents of Peru, ar- 
rested defendant and forced him to go to Callao, and there placed 
him on board the steamship “ Essex,” and kept him a close prisoner 
on such vessel. 


@ 


Afterwards the “ Essex ” sailed to the port of Honolulu with de- | 


fendant on board, and there at that port, but perhaps outside the 
habor, defendant was transferred to the “City of Sidney,” zan 

American ship about to sail for San Francisco, in.California. 
47 The steamship “ Essex ” was a vessel belonging to the Navy 

of the United States and was at the time commanded by offi- 
cers of the Navy. The “ City of Sidney ” was perhaps an American 
merchant vessel, but how that is matters little. While these events 
were transpiring the parties prosecuting procured from the Governor 
of the State of Illinois a requisition upon the Governor of California 
for the arrest of defendant, in which Frank Warner was named [as] 
a suitable person to receive defendant from the authorities of Cali- 
fornia and bring him to this State for trial. Afterwards the Gov- 
ernor of California issued his warrant in pursuance with the requi- 
sition of the Governor of the State of Illinois for the arrest of de- 
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fendant. On his arrival at San Francisco in the “ City of Sidney ” 
defendant was arrested on the warrant of the Governor of California 
and delivered to Frank Warner, the messenger named to receive 
him, and was by Lim brought into this State and delivered into the 
custody of the sheriff of Cook county, where the indictment on which 
he was afterwards tried was found and was then pending in the 
criminal court against him. Other matters are contained in the 
plea, but, as they are not necessary to an understanding of the dis- 
cussion that is to follow, they need not be stated. 
48 One proposition asserted by counsel for the defense is the 
criminal court of Cook county never obtained jurisdiction of 
defendant by “ due process of law” for the purpose of trying him for 
larceny or any other crime. 

The position taken on this branch of the case is much weakened 
by the consideration, it appears, from the averments of the plea itself. 
The bringing of defendant into the State, trying him for an offence 
committed within its limits, was by “ due process of law,” whatever 
wrong may have been done him elsewhere. The Governor of the 
State of Illinois made a requisition upon the Governor of the State 
of California for the surrender of defendant as a fugitive from the 
justice of the State and designated Frank Warner to receive defend- 
ant and bring him back to this State. In compliance with that 
requisition the Governor of California did issue his warrant, upon 
which defendant was arrested within the Jurisdiction of that State 
and delivered into the custody of Frank Warner, who brought de- 
fendant into this State and ‘delivere| him to the sheriff of Cook 
county. That was in accordance with usage and law. It is not allow- 
able on the trial of one who has been surrendered by a sister State, 
under the laws of Congress, as a fugitive from justice to enquire as 
to the regularity or irregularity of such surrender. It affects neither 
the guilt -orinnocence of the accused nor the jurisdiction of the court 

to try him. 
4) Conceding, as may be done, defendant was arrested'in Peru 

and brought into the State of California without warrant of 
law, the the State now prosecuting defendant was not a party to any 
violation of any treaty or other public law. The application the 
State made to the executive department of the General Government 
was for the legal arrest of defendant, and if there was any abuse of 
the warrant of the Federal Governmentor any treaty obligations with 
a friendly power violated it was done by the State now conducting 
the prosecution against defendant. Julian, whom it is alleged made 
the illegal arrestof defendantand brought him within the jurisdiction 
of the State of California, was acting either under the warrant of the 
President or on his own responsibility. Hedid not bring defendant 
into this State atall. It was done by anotlier person on a requisition 
from the Governor of Illinois and ona warrant issued by the Gov- 
ernor of California for his arrest in that State. Of the action of the 
State prosecuting him defendant can have no just ground of com- 
plaint that he was brought within its jurisdiction without “due pro- 
cess of law.” The People vs. Rowe, 4 Parker, Cr. Rep., 253; Advance 
v8. > N. Y., 110; the State v. Ross, 21 Iowa, 467. ° 

—1275 
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ut waiving every objection to the plea that may seem too techni- 
eal, and considering it on the broadest grounds taken in its 
50 support, ‘+ is thought the demurrer was properly sustained. 
Three propositions arestated, which, if they can be maintained, 
it 1s - nsisted, lead to the conclusion the criminal court of Cook county 


never obtained jurisdiction of defendant to try him for larceny OF 


any other erime: Ist, that the United States, by its treaty with the 
Republic of Peru, provided “due process of law” for getting juris- 
diction of persons domiciled in that country charged with having 
committed certain crimes, AMONS which is larceny, of which defend- 
ant was charged in one count of the indictment against him; 24, 
that such ~ due process of law” must be obeyed 10 all its terms, €*° 
pressed or implied, and, 3rd, that such “due process of law” for the 

f getting jurisdiction in such cases by necessary implication 
excludes any other mode of getting jurisdiction. 

The defendant was not in fact brought within the jurisdiction of 
the United States under its treaty with Peru, but the argument as- 
sumes that ‘¢ defendant wae brought back to the United States 
otherwise than under the treaty betwee the United States and Peru 
his capture and detention would be unlawful as being in violation of a 
right of asylum heis supposed to have hac under the treaty at the place 
he wasdomiciled when captured. No principle ‘3 suggested on which 


this proposition ean be m aintained as broadly as stated, nor 15 
51 any case, English or American, cited,where the decision Was ren- 
dered on analagous facts with the case being considered, that 
holds the doctrine contended for. Undoubtedly, at common law the 


nie is, thecourt trying 4 party for a crime committed within its JUrIS” 


diction will not ‘nyestigate the manner of his capture in ease he 
had fled to 4 foreign country and had been brought ack to its juris- 
diction, although his capture had been plainly without authority 0* 
law. Itis suticient the accused is in court to require him to answer 
the indictment against him. It 1s thought, and with good reason, 


any other rule would work great embarrassment in the administra- 
tion of the eriminal law. in ez parte Scott, 2 Barn ane Cress, 
446, the acccused was arrested at Brussels by 4 police officer without 
any warrant of law and brought back to England. The prisoner 
was brought up OP habeas corpus that she might be discharge. 
appeared a true bill had been found against her for a misdemeanor, 
and Lord Linderden, before whom the writ was heard, refused to 
enquire into the circumstances of her arrest, whether it was legal 
or illegal, and held the accused amenable to justice. It was said in 
that ease if the act complained of were done against the law of a 
foreign country that country might have vindicated its own 
52 law. It does 1 % seem to be doubted that this case accu rately 
states the common law on this subject, nor is it doubted 
that many well-considered American cases declare the same doe- 
trine. The State vs. Smith Bailey (South Car), Law Rep. 2S1, 
note; The State tv. Brewster, ¢ “ir., 115: Advance US. Lagrave, 59 
x. Y., 119: The State v. Ross, 21 Iowa, 467; U.S. vs. Caldwell, 5 
Blateh., 131; U.5-?: Lawrence, 13 Blatch., 295. 
The rule 1s different 10 civil cases for the reason 4 party guilty of 


vom 


Saeeee Be 


i insiee ese ont pale % 


AS See 


THE PEOPLE OF THE STATE OF ILLINOIS. 27 


a fraud in being a party within the jurisdiction of the court will 
ie not be permitted to have a personal advantage from his own wrong- 
: ful conduct. | 
It may be well to recur again to the distinction taken by counsel, 
; which, it is insisted, takes the case being considered out of the rule 
i established by the English and American cases cited that some further 
discussion may be had upon it. The position taken is that where a 
treaty exists between two gevernments no capture can lawfully be 
had of a party accused of crime in the country to which he has 
fled for asylum, except under the terms of such treaty, and if a 
capture and removal of a party is made in violation of the treaty 
it is without “due process of law.” and the court within whose 
jurisdiction the accused is wrongfully brought obtains no rightful 
jurisdiction to try him for any crime, either for the crime for 
D8 which it was attempted to extradite him or for any other crime. 
This exact question arising in this case was not involved 
in either of the cases ué supra, nor, indeed, has the attention of the 
court been called to any case where the facts were precisely analo- 
gous. Of course no one would contend [that] the manner of the 
capture of one accused of crime who has fled from the justice of the 
State could affect in any manner the question of his guilt or inno- 
cence of the crime charged in the indictment, and how can it affect 
the jurisdiction of the court before whom he stands to try him for 
crime Is a proposition not supported by any satisfactory reasoning 
nor by the analogies of the law; but place it on the yet broader and 
perhaps more reasonable ground, [and] it is not perceived how any 


: irregularity in the capture and return of a fugitive from the justice 
‘ of the State can secure him immunity from prosecution for crime, 


whether it is one for which he might be lawfully extradited under 
any public law or not. No reason arising out of any public exi- 
gency or any consideration as to the liberty of the citizen requires 
the adoption of any such doctrine into the jurisprudence of the 
State. Should the laws of a foreign nation be outraged by the 
wrongful capture and transportation of a party accused of crime, 

and who at the time was domiciled within its jurisdiction, in 
o4 case a controversy arose it would seem it would be between 

the two general governments, and as to which the State courts 
could determine nothing. : 

It 1s confidently insisted all through the argument for the defense 
that defendant’s right of asylum under the treaty between the two 
governments was complete when he was domiciled in Peru, and 
4 that he has been deprived of that right by sheer force without “due 
process of law.” But is that position tenable? Upon what princi- 
: * ple can it be maintained? As a question of law on the facts as 
| | stated in the plea defendant never had any right of asylum in Peru 
-  @. that would secure him immunity from arrest on account of offences 
* mentioned in the treaty, and for which a party was subject to extra- 
| dition. 

Conceding, as may be done for the purposes of this decision, the 
proposition insisted upon, the enumeration of certain crimes in the 
treaty for which a party may be extradited implies that’ as to all 
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other offences he is guaranteed asylum in the country where he is 
domiciled, how does that, if true, affect the question being consid- 
ered ? 

As to the crime of larceny with which defendant was charged he 

could have no right of asylum in Peru, as that is one of the 
DOD crimes enumerated in the treaty, and what right secured by 

treaty was violated when he was arrested, cither with or with- 
out due process of Jaw? The accused was subject to extradition at 
any time under the treaty, and what difference can it make in law 
as to the right of a State court to try defendant for an extraditable 
crime, whether the existing treaty was in fact observed in all its 
forms? That which was done, if wrong, was in violation of inter- 
national law, and if the government of Peru does not complain of 
the arrest of defendant within its jurisdiction as an infraction of 
international law it does not lie in the mouth of defendant to make 
complaint on its behalf. Questions arising under international law 
concern principally the nations involved, and their settlement is < 
national affair. 

Rejecting, as must be done, the erroneous assumption defendant 
had the right of asylum in Peru under the treaty between the two 
governments and the argument for the defense is wholly within force. 
It is plain he had no right of asylum the law of either goveru- 
ment would protect. The treaty as to the crime of larceny with 
which defendant stood indicted had provided no asylum that would 
secure him immunity from arrest for that crime in the country 

where he was domiciled. The utmost that can be claimed 1s 
56 that the person having the President’s warrant for the extra- 

dition of defendant proceeded irregularly, and may have 
rendered himself liable, as for a personal trespass, but he deprived 
defendant of no right of asylum in the country of his temporary 
domicil, for the simple reason he had none secured by any public 
law of which he could be dispossessed. 

The attention of the court has been called to Com. v. Haines, 13 
Bush., 700; The State v. Vanderpool, 16 Vol. C. L. N., p. 34, and 
other analogous cases, upon which great stress is laid as holding 
principles it is insisted ought to control the present decision. These 
cases have been examined, and it is found they hold the doctrine ¢ 
fugitive from the justice of the State who has been brought back 
from the country to which he had fled on a warrant of extradition 
in conformity with the terms of a treaty existing between the two 
governments cannot be proceeded against or tried by the State for any 
other offenses than those mentioned in the treaty, and for which he 
was extradited without first being afforded an opportunity to re- 
turn to the country whence he had been brought. Some of 
these cases also declare the familiar principle of international 
law that the right of one government fo demand and 
receive from another the custody of jan offender against 
its laws, and who has sought an asvlum in such foreign 
country, depends upon treaty stipulations between such govern- 
ments. Where no treaty exists no obligation that can be insisted 
upon exists to surrender criminals for trial to the government from 
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which they have fled, but,.as a matter of comity between friendly 
nations, great offenders are usually surrendered on request from the 
government claiming the right to try them. A principle running 
through this latter class of cases has much that commends itself to 
a sense of justice. It is that where a person whose extradition has 
been granted for trial for a particular crime named in the extradi- 
tion warrant the demanding government obtains no lawful right 
to try him for any other offenses without bad faith to the govern- 
ment that consented to his extradition, and for which it would have 
just grounds to demand reparation. Such an act would be in viola- 
tion of both the letter and spirit of the treaty. But this doctrine, if 
it shall be conceded it has for its support natural justice, and even 
the weight of authority, can have no application to the case being 

considered. Here the complaint is the treaty was not ob- - 
08 served in the capture and detention of defendant. It was 

done by force outside of its provision. The extradition war- 
rant issued by the Executive of the United States demanded defend-. 
ant should be surrendered on a charge of larceny that he might be 
tried for that offense. That is an extraditable crime under the treaty 
with the government of Peru. It was on that charge he was put on 
trial. It is true he was not convicted of larceny as at common law, 
but the same indictment contained counts for embezzlement, an 
offense of which, if convicted, the statute declares “he shall be 
deemed guilty of larceny,” upon which he was tried at the same 
time of the trial of the charge of larceny and was convicted. Em- 
bezzlement, as defined in section- seventy-four and seventy-five of 
the criminal code of this State, is not larceny at common law, and 
is, perhaps, not larceny in the sense that term is used in the treaty 
with Peru, and for which a party may be extradited. Had detend- 
ant pleaded immunity from prosecution on the counts which charge 
him with embezzlement, and not as to the count that charges 
him with larceny, as at common law, which is, as has’ been 
seen, an extraditable crime under the treaty with Peru, then 

a closer analogy would have existed between his case 
oY and the cases last cited, and the question might have been 

presented whether this court would adopt the doctrine of 
those cases as sound law. That he did not do. By his plea he 
sought immunity from prosecution on the whole indictment. The 
plea might have been good as to the counts that charged embezzle- 
ment, being a non-extraditable offense and not embraced in the 
extradition warrant, and not good as to the count that charges lar- 
ceny, as at common law, which, it 1s conceded, was an extraditable 
offense and was embraced in the extradition warrant. Being bad 
as to one count, the plea would be bad as to the whole indictment 
which it professed to answer. There is another reason that leads to 
the same conclusion — the case in hand is not within the rules de- 
clared in the latter line of decisions. It is that defendant, as has 
been seen, was not surrendered by the government of Peru under 
its treaty with the United States. According to the averments In 
the plea no effort was made to obtain defendant on the extradition 
warrant, and the official authorities of Peru were not asked to and 
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never did consent to his capture within the jurisdiction of that gov- 
ernment. It was done by sheer force and not under the 
60 treaty at all. That brings the case more nearly under the 
decisions first cited, and they must be regarded as of controll- 
ing authority. 

But, aside from all authority, on principle, defendant has shown 
no right to immunity from prosecution for the offenses for which he 
was indicted. . The Federal Government has itself violated no treaty 
with the Republic of Peru. The arrest and detention of defendant 
was not by any authority of the General Government, and no obli- 
gation is implied on the part of the Federal or any State govern- 
ment to the Republic of Peru to secure defendant immunity from 
prosecution for any offense. What was done was done by individual 
wrong, precisely as was done in Ex Parte Scott, supra, and The State 
vs. Brewster, supra. The invasion of the sovereignty of Peru, if 
any wrong was done, was by individuals—perhaps some of them 
owing no allegiance to the United States—and not by the Fed- 
eral Government. Should the government of Peru complain its 
sovereignty had been invaded by citizens of the United States, that 
would be a question arising under international law and not under 
any act of Congress or treaty of the United States. Nor will de- 
fendant be permitted to complain that his right of asylum in Pery 
has been violated, for, as before stated, he had no right of asylum 

as against the crime of larceny, under the tre: aty with Peru, 
61 nor any absolute right to asyluin under comity existing be- 
tween nations. ‘ 

Whether a nation will saeniien a fugitive from justice that seeks 
with it an asylum is a question of national comity resting In discre- 
tion. In no view that can be taken is defendant entitled to immu- 
nity from prosecution on the indictment under which he was con- 
victed. 

Errors have been assigned that effect the merits of the case on the 
trial that must be considered. That defendant converted to his own 
use large sums of money and securities belonging to the firm of 
Preston, Kean & Co., or to other persons in their care and custody, 
admits of no doubt. There is no pretense he is not guilty of crimi- 
nal conduct. The objections taken to the legality of his conviction 
are of the most technical character. 

The point is made there is a variance in the pleading and the 
proof. It is alleged in the indictment the funds and securities em- 
bezzled were the “personal ; goods of David Preston, Samuel A. Kean, 
and Elisha Gray, a copartnership under the name of Preston, Kean 
& Co., and the insistence 1s the firm in law was composed of David 
Preston, Samuel A. Kean, and James Payne, with Elisha Gray as 

special partner. Certified copies from the record and tiles of 
62 the county clerk’s office show the formation of a limited part- 

nership pursuvnt to the provisions of the statute, and that 
the firm was at one time composed of David Preston, Samuel <A. 
Kean, and James Pavne as general partners, with Elisha Grav as 
special partner. That was in May, 1551. The oral testimony given 
shows that in November, 1881, the special partnership ceased, and 
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since then the firm, as a matter of fact, has been composed of David 
Preston, Samuel A. Kean, and Elisha Gray. 

The partnership articles of May, 1881, were made a matter of 
record, but it does not appear there were any partnership articles 
after that date, and it is insisted it is not legal to show, by oral evi- 
dence, as was done, that Payne ceased to be a partner in November, 
1881. The objection taken rests on section 12, chap. 54, R. 8. 1874, 
which provides: No dissolution of a limited partnership shall take 
place except by operation of law before the time specified in the 
certificate made a matter of record unless a notice of such dissolu- 
tion is also recorded in the same registry and other provisions of 
the statute complied with. The time for the duration of the part- 
nership under the articles of May, 1881, had not expired in Novem- 

ber, 1881, when an agreement was made between the part- 
63 ners that Payne should cease to be a partner and Gray should 

become a general partner. The firm name continued as it 
was, but no notice of the change of the persons composing the firm 
was made a matter of record, nor was any other public notice given 
as the statute requires shall be given. On account of the non-com- 
pliance with the statute in this regard, it is said the firm should be 
regarded as still being composed of the same persons as composed it 
under the articles of May, 1881. That may be true as to creditors 
and persons dealing with the firm without actual notice, but as be- 
tween the partners themselves Payne had no interest whatever in 
the firm assets, after the agreement he should cease to bea partner. It 
is sufficient under the law ef.this State that the property is alleged 
in the indictment to belong to the persons who in fact own it or have 
a special interest in it. That was done in this case and there is no 
rariance between the proof and the allegations of the indictment in 
this respect. : 

It is insisted the evidence shows a cumulation of offenses, and for 
that reason it was error in the court to deny defendant’s motion to 
compel the prosecution to elect upon what alleged act of larceny or 

embezzlement a conviction would be asked. The court by its 
64 rulings submitted all the evidence touching the embezzle- 

ment of funds and securities by defendant to the jury and it is 
not perceived how it could properly have done otherwise. Embez- 
zlement is a crime defined by statute, and it was entirely competent 
for the Legislature to declare what acts would constitute the crime 
and fix the measure of punishment. One element that enters into 
the statutory definition of embezzlement is the fiduciary or confi- 
dential relation. Such relation afford- the amplest.opportunity to 
misappropriate money, funds, and securities, and often presents 
great difficulty in proving exactly when and how it wasdone. This 
is especially true with regard to clerks and confidential agents in 
banks or other corporations or firms doing a large business and who 
are entrusted in whole or in part with the care or custody of funds, 
securities, and property belonging to banks or other corporations or 
to a copartnership. It 1s difficalt in such cases, if at all possible, to 
prove with certainty when or how the embezzlement was effected. 
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It is of course done with a view to avoid detection, and the confi- 
dential relations existing ward off suspicion. 
The embezzlement may, and most often does, consist of 


65 many acts done in a series of years, and the fact at last dis-, 


closed that the employer’s money and funds are embezzled is 
the crime against[ which ]thestatute is leveled. In such cases should 
the prosecution be compelled to elect it would claim a conviction for 
only one of the many acts of the series that constitute the corpus 
delicti. It would be doubtful if a’ conviction could be had under 
sections 75 & 76 of the criminal code against the clerk in a bank or 
other corporation or a copartnership, although the accused might 
be conceded to be guilty of embezzleing large sums of money in the 
aggregate. ‘ 

It might be otherwise or different under section 74 of the criminal 
code, where distinct sums of money or articles of personal property 
are or may be delivered to the accused on different occasions write 
(can’t make out this word) a part. Such distinct acts might very 
readily be susceptible of direct proof, for the act of delivery implies 
actual knowledge in some one who could be a witness ; but no such 
opportunity is afforded to make direct proof as to acts done under 
sections 75 and 76, defining embezzlement. 

The body of the crime consists of many acts done by virtue of the 
confidential relations existing between the employer and the em- 

ployee with funds, monies, or securities over which the serv- 
66 ant is given care or custody, in whole or in part, by virtue of 

his employment. The separate acts may not be susceptible 
of direct proof, but the aggregate result is, and that is embezzlement. 
To avoid the difficulty, no doubt, that might be encountered in 
making proof in such cases it is provided by statute, section 82 of 
the criminal code, in the prosecution for the offense of embezzling, 
fraudulently converting to one’s own use, or fraudulently taking or 
secreting with intent so to embezzle and convert the bullion, money, 
notes, bank-notes, checks, drafts, bills of exchange, or other security 
for money, by a cashier or other officer, clerk, agents of such person, 
bank, incorporated company, or corporation or copartnership, it shall 
be sufficient to allege generally in the indictment an embezzlement, 
fraudulent conversion, or taking with such intent funds of such per- 
son, bank, incorporated company or copartnership, to ascertain value 
or amount without specifying any particulars of such embezzlement. 
Indeed, in the very nature of the crime it would be impracticable 
in most cases to do more. The case being considered shows in a 
marked degree the necessity forthe rule provided bv statute. Other- 
wise it would be difficult to make the proof and the allegations of the 

indictment correspond. On the trial the same liberal rule for 
67 the detention and punishment of persons guilty of miscon- 

duct by reason of their confidential relations with their em- 
ployer prevails, for it 1s provided in the same section of the criminal 
code evidence may be given of any such embezzlement, fraudulent 
conversion, or taking with such intent, and it shall be sufficient to 
maintain the charge in the indictment if it is proved that any 
bullion, money, note, bank-note, check, draft, bill of exchange, or 
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other security for money of such person, bank, incorporated com- 
pany, or copartnership, of whatever value or amount, was fraudu- 
lently embezzled, converted, or taken with such intent by such 
cashier or other officer, clerk, agent, or servant. Under this rule, 
which is certainly a wise one, it was proper the court should permit 
all the evidence of what defendant did by reason of his confidential 
relations with the banking firm, whose clerk he was, to go to the 
jury, as was done, and if the jury found from the whole evidence 
any funds or securities for money had been embezzled or fraudu- 
lently converted to his own use by defendant, it was sufficient to 
maintain the charge of embezzlement as that crime is defined in the 
75th and 76th sections of the criminal code. Any other rule would 
render it exceedingly difficult to secure a conviction under either of 
these sections of the statute. 
68 The view taken by the defense of this statute is too narrow 
and technical to be adopted. It has a broader meaning, and 
when correctly read it will embrace all wrongful conduct by con- | 
fidential clerks, agents, or servants, and leave no opportunity for 
escape from just punishment on mere technical objections not affect- 
ing the guilt or innocence of the party accused. The cases of Keib 
v. The People, 82 Ills., and Goodhue vs. The People, 94 IIl., 37, cited 
by the defense, were prosecutions for embezzlement under other 
sections of the criminal code, and illustrate no phaze of the case 
being considered. There was no error in the court refusing to re- 
quire the prosecution to elect for what particular act of embezzle- 
ment a conviction would be-asked. 

The last ground of objection is the verdict is without evidence 
and against the law. Ordinarily, whether there is evidence to war- 
a conviction is a question for the jury, the court taking care always 
to see that no manifest injustice is done. With that view the evi- 
dence has been considered. It is seen the testimony of other wit- 
nesses taken in connection with defendant’s letter to the banking 
firm written on the eve of his departure with the schedule attached 
of securities and money embezzled constitute ample proof of the 
corpus delicti. It would answer no good purpose to enter upon an 
analysis of the evidence; it is sufficient to state the conclusion 

reached. . 
69 But whether the verdict is contrary to law is a question for 

the court, and that has been fully considered. The objec- 
tion in this regard goes to the extent that admitting all the evidence 
tends to prove it does not constitute embezzlement under the 75th 
section or any other section of the criminal code. The argument 
on this branch of the case is based on a misconstruction of that sec- 
tion of the criminal code defining the cause of embezzlement. 
There are two counts in the indictment that charge defendant with 
embezzlement. On examination it will be seen they are both sub- 
stantially in the language of the statute, and that is all the law re- 
quires. In the 1st count it is charged defendant embezzled securi- 
ties for money, gold coin, and other funds and property of Preston, 
Kean & Co. “then and there entrusted” to defendant, and in the 
2d count it, defendant, being then and there a clerk in thé employ 
o—1275 
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of Preston, Kean & Co., fraudulent- and feloniously did, without 
then and there having the consent of such firm, embezzle and fraud- 
ulently convert to his own use a large amount of the personal goods, 
funds, and money, all of which is described with sufficient particu- 
larity, which personal goods, money, and funds “then and there 
came to the possession ” of defendant “by virtue of such employ- 
ment.” It will be observed the 75th section of the statute, under 

which the second count in the indictment was evidently 
70 framed, makes it an offence for a person occupying such con- 

fidential relations to embezzle property of his employer or 
that of another that comes to his possession or under his care, or to 
secrete the same with intent to do so by “ virtue of his employment” 
with the owner or owners. 

The words “ under his care,” found in the 75th section of the 
statute, are not used in this second count of the indictment, and it 
is contended the proof fails to show the funds and property alleged 
to have been embezzled were ever in the possession of defendant by 
virtue of his employment, and for that reason it is said he is not 
guilty under this count. The word “care,” as used in the statute, is 
the equivalent of “ custody,” and may mean “ charge,” -“ safe-keep- 
ing,” “preservation,” “security,” and it would seem it was in that 
sense it was used in the statute. ‘ Possession,” as used in the same 
section, has perhaps a slightly different and broader meaning than 
the word “care,” but it may also mean “to keep,” “to take or seize 
hold,” “to hold or occupy” as owner of property would or might 
do. It matters little whether one or both words were used in the 
indictment. A close reading of the testimony will show the funds 
embezzled were quite as much in the possession of defendant as 
under his care. It 1s idle to say, in view of the relations defendant 

sustained to the banking firm, as disclosed by the testimony, 
71 that the funds and securities in the vaults were not in posses- 

sion of defendant and other persons employed about the 
bank, and who had access to such funds and securities for one [pur 
pose or another. If the indictment cannot be maintained on the 
ground — the funds and securities embezzled were in the possession of 
defendant as that term is used in the statute by virtue of his em- 
ployment it could not had it been alleged they were under his care 
or had it been charged they came both to his possession and under 
his care by virtue of his employment, and — case would be presented 
where a clerk converted to his own use $44,000 of his employer’s 
money and securities and yet — guilty of nocrime within the mean- 
ing of this section of the statute. So narrow a construction as that 
insisted upon would render nugatory this section of the statute 
which defines embezzlement by clerks and confidential agents. 

It seems to be claimed, as to the money, bonds, and property 
alleged to have been embezzled of his employers, the taking of them 
out of these vaults by defendant was larceny at common, and there- 
fore could not be embezzlement under 7dth section of the criminal 
code. No such subtle reasoning as that will satisfy the common 
understanding. It is not denied that defendant converted to his 
own use large sums of money and securities belonging to the bank 
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while he was in its employ as a clerk, and that such funds 
72 did in some way come to his possession. 
How did he come to get possession of such funds and 


securities for money if it were not by virtue of his employment ? 


Had he not been in the employ of this banking house he could have 
had no access to those vaults. 7 

No attempt will be made to ascertain defendant’s exact relation 
with the bank. It is enough to know his position, whatever it was, 
gave him access for some purposes at least to the vaults where the 
funds and securities were kept, and that brought the funds and 
securities embezzled into his possession, or, what is really the same 
thing, under his care in a measure by virtue of employment. It 
was simply by virtue of his employment and not otherwise that he 
got possession of his employer’s money and securities, and converted 


the same to his own use, and that is embezzlement under the 75th — 


section of the criminal code. It is that for which he was indicted 
and convicted, and it is the offence defined by the statute. 

It is to be observed the statute of this State defining the crime of 
embezzlement is much more comprehensive than any English stat- 
utes on the same subject that have — examined, and especially that 
section which defines embezzlement by a clerk or confidential agent 
who converts to his own use funds belonging to his employer, which 

may come to his possession or under his care by virtue of his 
73 employment, and the decisions of the English courts con- 

struing their own statutes do not in any way assist to a correct 
understanding of the statutes of this State on the same subject. 

Much of what is said by text writers, to which the attention of the 
court has been called, was said with reference to English statutes, 
which are materially different from that section of the statute of 
this State under which defendant was indicted. On account of the 
dissimilarity of the statutes it has not been thought necessary to 
remark upon English embezzlement statutes nor upon the decisions 
of English courts construing them. Decisions have been rendered 
by courts of some of our sister States construing statutes substan- 
tially like section 75 of the criminal code of this State, that makes 
the embezzlement of money or personal goods larceny, among which 
are The People vs. Sherman, 10 Wend., 299; The People vs. Dalton, 
15 Wend., 581, and Loewenthal v. The People, 32 Ala., 589. 

So much of the reasoning in the opinions in the cases cited as is 
applicable to the present decision may be read as being in harmony 
with the views expressed in this opinion. 

No error affecting the merits of the case appearing in the record 
the judgment is affirmed. 


Judgment affirmed. 


74 STATE OF ILLINOIs, 88 : 
Supreme Court, Northern Grand Division. 


I, Everell F. Dutton, clerk of the supreme court in and for the 
northern grand division of the State of Hlinois, and keeper of the 
records and files thereof, do hereby certify that the foregoing is a 
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true copy of the final opinion of the said supreme court in the above- 
entitled cause, of record in my office. 

In testimony whereof I have set my hand and affixed the seal of 
the said supreme court, at Ottawa, this 20th day of May, in the year 
of our Lord one thousand eight hundred and eighty-four. 


[Seal of the Supreme Court, State of Illinois. Aug. 28, 1818.] 


EK. F. DUTTON, 
Clerk of the Supreme Court. 


79 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the supreme court of Illinois, Greeting : 
[Seal of the Supreme Court of the United States. ] 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court before 
you, or some of you, being the highest court of law & equity of the 
said State in which a decision could be had in the said suit between 
Frederick M. Ker, plaintiff in error, and The People of the State of 
Illinois, defendants in error, wherein was drawn in question the 
validity of a treaty or statute of, or an authority exercised under, 
the United States, and the decision was against their validity ; -or 
wherein was drawn in question the validity of a statute of, or an 
authority exercised under, said State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, 
and the decision was in favor of such their validity; or wherein 

was drawn in question the construction of a clause of the 
76 —- Constitution, or of a treaty or statute of, or commission held 

under, the United States, and the decision was against the 
title, right, privilege, or exemption specially set up or claimed under 
such clause of the said Constitution, treaty, statute, or commission, 
a manifest error hath happened, to the great damage of the said 
plaintiff in error, as by his complaint appears, we, being willing 
that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com- 
mand you, if judgment be therein given, that then, under your seal, 
distinetly and openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same 
at Washington on the second Monday of October next, in the said 
Supreme Court to be then and there held, that, the record and pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
‘ause further to be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
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THE PEOPLE OF THE STATE OF ILLINOIS. By | 


said Supreme Court, the first day of February, in the year of our 
Lord one thousand eight hundred and eighty-six. 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 
JOHN M. HARLAN, 
Justice Sup. C’t U.S. 


77 UNITED STATES OF AMERICA, es: 
State of Illinois, 


Supreme Court, Northern Grand Division. 


To the honorable the Chief Justice and associate justices of the 
Supreme Court of the United States: 


I, Alfred H. Taylor, clerk of the supreme court of Illinois in and 
for the northern grand division of said State of Illinois, and keeper 
of the records and seal thereof, do certify and return to the said 
annexed writ of error that the certified copy of the record and pro- 
ceedings in said supreme court of Illinois hereunto annexed is a 
full, true, and correct copy of all the record and proceedings in said 
supreme court of Illinois in the said cause wherein Frederick M. 
Ker was plaintiff in error and The People of the State of Illinois 
were defendants in error, wherein judgment was rendered by said 
supreme court of Illinois against said plaintiff error on the nine- 
teenth day of May, A. D. 1884 (saving and reserving from said record, 
however, upon order and difection of said plaintiff in error, the bill 
of exceptions preserved in said record upon the trial of said cause 
before the jury in said criminal court of Cook county); and I further 
return herewith a full, true, and complete copy of the opinion of 
said supreme court of Illinois, certified under the seal of said supreme 
court of Illinois on the twentieth day of May, A. D. 1884. 

Witness my hand and the seal of the supreme court of Illinois, at 
Ottawa, in the said northern grand division of said State, this sixth 
day of February, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 

[Seal of the Supreme Court, State of Illinois. Aug. 23, 1818. ] 
A. H. TAYLOR, 
Clerk of the Supreme Court. 


78 The United States of America to The People of the State of 
I}linois, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant toa writ of error filed 
in the clerk’s office of the supreme court of the State of Illinois, 
wherein Frederick M. Ker is plaintiff in error and you are defend- 
ants in error, to show cause, if any there be, why the judgment ren- 
dered against the said plaintiff in error, as in the said writ of error 
mentioned, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. ; 


o 


88 FREDERICK M. KER VS. THE PEOPLE OF THE STATE OF ILLINOIS. 


Witness the Honorable John M. Harlan, associate justice of the 
Supreme Court of the United States, this first day of February, in 


the year of our Lord one thousand eight hundred and eighty-six. 
JOHN M. HARLAN, 


Justice Supreme Court of U. S. 


79 On this sixth day of February, in the year of our Lord one 

thousand eight hundred and eighty-six, personally appeared 
George W. Schuessler before me, the subscriber, J. A. Jones, clerk 
of the circuit court of the United States for the southern district of 
Illinois, and makes oath that he delivered a true copy of the within 
citation to Hon. George Hunt, attorney general of the State of Illi- 


nois, at Springfield, on the sixth day of February, A. D. 1886. 
GEO. W. SCHUESSLER. 


Sworn to and subscribed the sixth day of February, A. D. 1886. 
[| The Seal of the Circuit Court of the United States for the South’n Dist. I11.] 
J. A. JONES, 
Clerk Circuit Court U. S., South. Dist. Ills. 


[Endorsed*] United States of America, southern district of IIli- 
nois: I have executed the within by delivering a true copy thereof 
to George Hunt, attorney general of the State of Illinois, at Spring- 
field, Illinois, this 6th day of February, A. D. 1886. H.G. Weber, 
U.S. marshal, by Geo. W. Schuessler, deputy. -Service, $2.00. 


Endorsed on cover: Illinois supreme court. No. 1275. Frederick 
M. Ker, plaintiff in error, vs. The People of the State of Illinois. 


Filed March 1, 1886. 
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IN THE 


4 Supreme Court of the United States, 


OCTOBER TERM, A. D. 1885. 


FREDERICK M. KER, 
Plaintiff in Error, 


Error to the 
VS. 
5 ; ) Supreme Court 
THE PEOPLE OF THE STATE OF | of Illinois. 
ILLINOIS, gan 
Defendant in Error. 


. 
aot heey speaicen SAL Stairs Ph ig ? Sg — 
¢ Bae recat Aang teehee eee Vere ys 


MOTION AND SUGGESTIONS TO ADVANCE. 
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And now comes Frederick M. Ker, said plaintiff in 
error, and prays the court here to advance said above 
entitled cause upon the docket of said court and to set 
the same for hearing at a near day, by the court here 
to be fixed, and in support of this, his said motion, said 
plaintiff in error suggests: 

That the writ of error in this said cause, granted by 
Hon. Jno. M. Harlan, associate justice of this court, on 
the first day of February, 1886, has been duly returned 
into this court by Alfred H. Tavlor, Esquire, Clerk of 
Supreme Court of Illinois, together witn a certified 
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copy of all the record and proceedings in said cause be- 
fore said Supreme Court of Illinois, and a certified copy 
of the opinion of said Supreme Court of Illinois in said 
cause. 

That the citation out df this court, together with a 
notice of this motion, was on the sixth day of February, 
1886, duly served by H. G. Weber, Esq., Marshal of 
the United States in and for the Southern District of . 
Illinois, upon Hon. George Hunt, attorney general of 
said State of Illinois, as will more fully appear from said 
citation and said notice, and the several returns thereon, 
now on file in this court and cause. 

That this plaintiff in error is now confined a prisoner 
in the penitentiary of said State at Joliet, in said State, 
under and by virtue of the judgment and proceedings 
which this said writ of error is prosecuted to review. 

That said writ.of error is prosecuted to review the 
judgment of said Supreme Court of Illinois in a criminal 
case, where a right of exemption under a treaty of the 
United States was and is set up and claimed by the 
plaintiff in error, and the judgment of said Supreme 
Court of Illinois was adverse to such claim. 


ROBERT HERVEY and 
C. STUART BEATTIE, 
For Platnttff in Error. 
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FREDERICK M. KER, 
Platntiff in Error, | prror to the . 


vs, \ Supreme Court 
THE PEOPLE, ETC., s Of Mlinois. 
Defendants in Error. ] | 


ROBERT HERVEY ano 
C. STUART BEATTIE, 
Atronnevs For Pianrier in Error. 


‘CHICAGO, ILL. 
Brapsugy Broraers, LEGAL PRINTENS, 78 Firrn AVE. 
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IN THE 


Supreme Court of the United States, 


OCTOBER TERM, A. D. 1885. 


a 


FREDERICK M. KER, 
Plaintiff in Error, | Bivwor tothe 


vs. Supreme Court 


THE PEOPLE, ETC., i | Of Ilinois. 
© Defendants in Error. 


Brief and Argument for Plaintiff in Error. 


ROBERT HERVEY ano 
Cc. STUART BEATTIE, 
ATTORNEYS FOR PLAINTIFF In ERROR. 


CHICAGO, ILL.: . 
BRADBURY BROTHERS. LEGAL PRINTERS, 78 FIFTH AVE. 
1886. 
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STATEMENT OF THE CASE. 


At the February Term, 1883, of the Criminal Court 
of Cook County, Illinois, the grand jury returned an 
indictment against this plaintiff in error containing four 
counts, charging embezzlement as bailee, embezzlement 
as clerk, larceny and the receiving of stolen property. 
The plaintiff in error being arraigned on October 13, 
1883, pleaded to the jurisdiction of the court over his 
person. A general demurrer was filed by the people to 
this plea, which the Criminal Court sustained and 
ordered plaintiff in error to plead over, which he re- 
fused to do. Thereupon the court below, pursuant to 
the Illinois statute, entered a plea of not guilty for him, 
and over his protest called a jury to try the cause. The 
jury found plaintiff in error guilty on the embezzlement 
counts and sentenced him to ten years imprisonment in 
‘the penitentiary at Joliet. A motion for a new trial 
was overruled and judgment had upon the verdict, and 
a writ of error prosecuted to review the judgment upon 
the demurrer and upon the merits, to the Supreme 
Court of Illinois. That court having affirmed the judg- 
ment of the Criminal Court, both upon the demurrer 
and upon the merits, this writ of error is prosecuted to 
this court, to review the judgment of the Supreme 
Court of Illinois, upon the federal question presented by 
the plea to the jurisdiction. 


ERRORS ASSIGNED 


First, “That said Supreme Court of Illinois erred in 
‘affirming the judgment of said Criminal Cofrt of Cook 


) 


County, sustaining the demurrer to plaintiff in error’s 
plea to the jurisdiction of said Criminal Court.” _ 

Second, “That said Supreme Court of Illinois erred 
in its judgment aforesaid, in failing to enforce the full 
faith and credit of the federal treaty with the Republic 
of Peru, invoked by plaintiff in error in his said plea to 
the jurisdiction of said Criminal Court.” 


ARGUMENT. 


The plea to the jurisdiction alleges in substance: 

That the indictment here and another indictment, for 
forgery, were presented by the same grand jury against 
defendant; that on the same day the Governor of IIli- 
nois requested an extradition warrant, from the Presi- 
dent, upon the Peruvian authorities, with the appoint- 
ment of one Henry G. Julian as messenger; that such 
warrant issued; and also a request from the Federal 
Secretary of State to the U. S. Acting Consul at Lima, 


to procure the surrender of Ker, by the Peruvian 


authorities, to Julian under the extradition treaty of 
Sept. 12, 1870; that the warrant directed Julian to get 
Ker “under and by virtue of treaty stipulation.” That 
no request was ever made upon the Peruvian authorities, 
or diplomatic agents, by any person for such arrest, and 
that none of the Peruvian authorities, or agents, ever 
gave any consent to any one to arrest Ker; that Julian 
and others arrested Ker in Lima, where he resided, on 
April 3, 1883, without any authority in law; that they 
immediately carried him to Callao and forcibly placed 
him on the U. S. man-of-war Essex, and confined him 
there until May roth; that the Essex then brought him 
to Honolulu, and he was kept on board, in the harbor, 
several weeks until July 2d, when he was forced to go 
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from the Essex, by the officers thereof and Julian, on 
board of the “City of Sidney” and carried to San Fran- 
cisco, where he arrived July 9, 1883. That on June 18, 
1883, the Governor of Illinois upon a written statement 
of Kean under oath, in which Kean represented: that 
defendant had been indicted in said court for embezzle- 
ment and larceny and receiving stolen property belong- 
ing to Preston, Kean & Co., and that defendant was a 
fugitive from justice, and that defendant was about to 
arrive in the State of California, and praying for a req- 
uisition upon the Governor of California for defendant’s | 
arrest, and that Frank Warner be appointed messenger 
in the premises; issued his requisition upon the Gov- 
ernor of California for the arrest of defendant upon a 
charge of larceny, and appointed said Frank Warner as 
messenger in the premises; that said indictment was 
not certified to; that the Governor of California on 
June 25th issued his warrant pursuant to such last men- 
tioned requisition; that when Ker arrived in San Fran- 
cisco said warrant was served upon him; that Warner 
and Julian brought him to Chicago and delivered him to 
the jailor; that said last mentioned extradition proceed- 
ing was void because he never was a fugitive from jus- 
tice to California, and had never fled or gone there; that 
Julian utterly refused at all times to take him before any 
court or to permit him to advise with any law officer or 
counsel or attorney at law; that the Criminal Court 
never had lawful jurisdiction of his person, and prays to 
be discharged, etc. | 

At the time of Ker’s arrest in Peru the United States 
treaty of extradition with that government, referred to 
in the President's warrant, provided: “That the parties, 
“having judged it expedient with a view to‘ the better 
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“administration of justice and the prevention of crime 
“within their respective territories and jurisdiction, that 
“the persons charged with the crimes hereinafter men- 
“tioned should, under certain circumstances, be recipro- 
“cally delivered up, have resolved to conclude a treaty 
“for this purpose. ” 

“Art. I. It is agreed that the contracting parties 
“shall on requisition made in their name, through the 
“medium of their respective diplomatic agents, deliver 
“up to justice persons, who, being accused or convicted 
“of the crimes enumerated in Art. II. of the present 
“treaty,committed within the jurisdiction of the requir- 
“ing party, shall seek an asylum, or shall be found 
“within the territories of the other; provided that this 
“shall be done only when the fact of the commission of 
“the crime shall be so established, as that the laws of 
“the country in which the fugitive or person so charged 
“shall be found, would justify his or her apprehension 
“and commitment for trial, if the crime had been there 
“committed. ” 

(The extradition crimes include larceny and certain 
kinds of forgery and embezzlement. ) 

Spear on Extradition, 395. 

It will be seen, then, by an inspection of the treaty 
and the plea, that the State authorities and Julian. the 
agent whose appointment the State authorities pro- 
cured, did everything required by the terms of the 
treaty to be done, until the execution of the process in 
Peru. That Julian, for some reason best known to 
himself, disregarded every right of the accused stipu- 
lated for in the treaty, regarding the making of a de- 
mand upon the diplomatic agents of Peru for the sur- 
render of Ker, and as to the furnishing of proof 
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required by the treaty; but took. forcible possession of 
the plaintiff in error, and with the aid of unknown 
persons and the naval officers of the United States ship 
Essex, kidnapped him. 

The question arising upon this plea and treaty its 
simply this: 

When the general government has provided by a posi- 
tive law the mode and conditions upon which the author- 
ities of the State shall reach into a foreign country to 
procure the presence of an accused person in its courts, 
can the conditions of that positive law be evaded, and 
the State obtain the benefit of such evasion? 

The ultimate solution of this seemingly clear, but 
much misunderstood case, it is believed rests only upon 
the proper answer to two questions: 

First, is this treaty a law te: be enforced by the courts 
or simply an international compact, to be obeyed or 
waived at pleasure, by the contracting parties? And 
this question will here be first considered. 

The familiar provision of the Federal constitution is 
-as follows: 

“This constitution, and the laws of the United States, 
“which shall be made in pursuance thereof, and all 
“treaties made or-which shall be made under the author- 
“ity of the United States, shall be the supreme law of 
“the land, and the judges in every State shall be bound 


“thereby, anything in the constitution or laws of any 
“State to the contrary notwithstanding.” | 
Sec. 2, Art. 6, U. S. Const. 
Notwithstanding this broad language of the constitu- 


tion, some treaties are not a supreme law. 
Chief Justice MARSHALL said in Foster v. Neilson, 2 
Peters, at page 314: 3 
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“A treaty is in its nature a contract between two na- 
“tions, not a legislative act. It does not generally 
“effect, of itself, the object to be accomplished, especi- 
“ally so far as its operation is infra-territorial; but is 
“carried into execution by the sovereign power of the 
“respective parties to the instrument. Jz the United 
“States a different principle ts established. Our consti- 
“tution declares a treaty to be the law of the land. It 
“is consequently to be regarded in courts of justice:as 
“equivalent to an act of the legislature, whenever it 
“operates of itself without the aid of legislative provi- 
“sion. But when the terms.of the stipulation import a 
“contract—where either of the parties engages to per- 
“form a particular act—ihe treaty addresses itself to the 
“political, not to the judicial department, and the leg- 
“islature must execute the contract before it can become 
“a rule of the court.” 

Then it must be conceded that every treaty is a law, 


“whenever it operates of itself without the aid of leg- 


islative provisions.’ 

Now are extradition treaties within this rule? 

The Court of Appeals of Kentucky having under 
consideration the construction of the extradition treaty 
with England, said; per Chief Justice LINDSAY: 

“It will thus be seen, that with us a public treaty -is 
“not merely a compact or bargain to be carried out by 
“the legislative and executive department of the general 
“government, but a living law, operating ‘upon and 
“binding the judicial tribunals, State and Federal, and 
“these tribunals are under the same obligation to notice 
“and give it effect, as they are to notice and enforce the 
“constitution and the laws of Congress made in pur- 
“guance thereof.” 

Com. v. Hawes, 13 Bush. (Ky.) 700. 
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Judge DEADY in the latest case on the subject, (Feb. 
4, 1886,) speaking of the Ashburton treaty said: 

“The treaty of 1842, is not only a contract between 
“the governments of Great Britain and the United 
“States, but by virtue of the constitution of the latter, 
“(article 6,) zs also the supreme law of this land. It 
“contains an explicit enumeration of the offences for 
“whicn persons may be extradited under it, and, by 
“necessary implication, the person surrendered under 
“it is only allowed and held within the jurisdiction of 
“the receiving government for the purpose of trial on 
“the charge specified in the warrant for extradition. 

“For the latter government to detain such person for 
“trial on any other charge, would be not oz/y an infrac- 
“tion of the contract between the parties to the treaty, 
“but also a violation of the supreme law of this land in 


“a matter directly involving his personal rights. (Cit- 


“ing,) Field Extr. 107. A right of person or property, 
“secured or recognized by treaty, may be set up as a 
“defense toa prosecution in disregard of etther, with the 
_ Jorce and ssi as uf such right was secured by 
“an act of congress.’ aiicge c=? 
Ex parte Hibbs, 26 Fed. Rep. 431, (March 
16, 1886.) 
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The Court of Appeals of Texas having under con- 
sideration the extradition treaty with Mexico, cited 
Chief Justice MARSHALL, in Foster v. Netlson, — 
and Com. v. Hawes, supra, and declared: 

“It follows, therefore, that the judicial tribunals of 
“this State are required to take cognizance of and give 
“effect to the treaties made by the Federal government 
“with other nations, = as if they composed a part of 

“our criminal code.’ 
Blandford v. The State, 10 Tex. Ct. Amadis 
Rep. 635. | 

The Supreme Court of Ohio, as late as October, 
1883, considering and construing the extradition treaty 
with England, declared that it was a law to be enforced 
and construed by the courts. 

State v Vanderpool, 39 Ohio Rep. 273. 

Judge HOFFMAN of.the United States District Court in 
California, in construing the English extradition treaty, 
declares the following proposition to be incontrovertible: 

“When, therefore, it is provided by treaty that cer- 
“tain acts shall not be done, or that certain limitations 
“and restrictions shall not be disregarded or exceeded 
“by the contracting parties, the compact does not need 
“to be supplemented by legislative or executive action, 
“to authorize the courts-of justice to decline to override 
“these limitations or to exceed the prescribed restric- 
“tions, for the palpable and all-sufficient reason that to 
“do so would be not only to violate the public faith, but 
“to transgress the supreme law of the land; (citing) Com. 
“v. Hawes, supra.” 

U. S. v. Watts, 14 Fed. Rep.: 130. 

Having, it is believed, settled beyortd’ peradventure 

the proposition that extradition treaties are a law of the 
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forum, to be construed by the courts and enforced. ac- 
cording to established rules and maxims of judicial in- 3 | ¥ 
terpretation; Jet us pass to the second question, viz.: 
In the enforcement of the terms and conditions of these NG 
treaties by the courts, to what class of Jaws do they be- | 
long, and what rules of construction are applicable to 
them? | 

In the case of U. S. v. Watts, cited supra, the de- 
fendant was extradited from Canada, under and in con- 
formity with the terms of the Ashburton treaty, to be ‘ “ 
tried in the District Court; he was discharged for the of- 3 
fense for which he had been extradited, and the govern- 
ment then sought to try him for other offenses com- ve 
mitted before his flight to Canada, but Judge HOFFMAN 
said it could not be permitted. 

In his opinion construing the treaty the District Judge § 


said: 

“At the outset of this discussion, two propositions 
“may be laid down as incontrovertible. ‘ Azrzst—What- 
“ever speculative views may have been taken by jurists 
“of America as to the duty of sovereign States, on 
“grounds ot comity, or by laws of nations, to deliver 


“up fugitives on demand of foreign States, whose laws 
“they are charged with having violated, in the United 
“States it has long been the established rule neither to | - 
-“grant nor to ask for the extradition of criminals as be— : 
“tween us and any foreign government, unless in cases 
“for which stipulations have been made by express con- PS 
“vention;’ (citing) 6 Op Att’y Gen. 431; Com. v. ; 
“Hawes, supra; Holmes’ case, 14 Pet. (U. S.) 593; Ss 
“Lawrence's Wheaton on Intn’l Law, 233.” | a 
U. S. v. Watts, 14 Fed. Rep. 130. : » 
Therefore it may be regarded as settled that there is | 
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no rule of comity or international law regarding foreign 
extradition so far as the United States is concerned. 
‘‘It is the established rule of the United States to 
neither ask nor grant extradition except there be a 


treaty.” 
Caleb Cushing in 6 Op. Atty’s Gen’l, 431. 
And it was in the face of this settled rule, and line of 
authorities, that the Supreme Court of Illinois declared 
in the case at bar: 
‘“‘Where no treaty exists no obligation that can be in- 


_sisted upon exists to surrender criminals for trial to the 


government from which they have fled, but as a matter 
of comity between friendly nations great offenders are 
usually surrendered on request from the government 
claiming the right to try them.” (Appendix p. 11). 

And again, ‘‘Whether a nation will surrender a fugi- 
tive from justice that-seeks with it an asylum is a ques- 
tion of national comity resting in discretion.” (Ap- 
pendix p. 14.) 

It is urged in behalf of plaintiff in error that the 
foundation of the erroneous ruling of the Supreme 
Court of Illinois is based upon the claim set up in the 
opinion, as shown above, that foreign extradition is a 
matter of comzty. 

As declared by Judge HOFFMAN, supra, foreign 
extradiction is a matter of /aw, and such being the case 
it would seem clear that this treaty is a law making a 
remedy for jurisdictional purposes where there was none 
before, and providing a manner of enforcing the remedy; 
and completely within the well known rule— 

“It is a maxim, generally true, that if an affirmative 
“statute, which is introductive of a new law, direct a 
“thing to be done in a certain manner, that thing shall 
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“not, though there are xo negative words, be done in 
“any other manner.” | 
Potter’s Dwarris on Stat. 72, and authorities 
there cited. 

This supreme law says, that persons charged with 
crime are to be ‘‘delivered up to justice.” Not in all 
cases of the classes named, however, the language is 
‘‘that the persons charged with the crimes hereinafter 
mentioned should under certain circumstances be.recip- 
rocally delivered up.” How? First, upon requisition; 
second, through the medium of diplomatic agents; third, 
for certain crimes; fourth, oz/y where the fact of the 
commission of the crime shall be so established as that 
the law of the country in which the person is found 
would justify his apprehension and commitment for 
trial had the crime been committed there. 

It being the intent of this treaty which is to be en- 
forced, material assistance, aside from the language, 
may be gathered from the reasoning of the courts in the 
following cases: | | 

Com. v. Hawes, stpra. 
Blandford v. State, supra. 
U. S v. Watts, supra. 
State v Vanderpool, supra. 

The question presented in the Hawes, Blandford and 
Watts cases was simply: ‘‘ Could a person be extradited 
for an offense within the treaty, and tried for a non-ex- 
tradttable offense?” The question in Vanterpool’s case 
was slightly changed: ‘* Could a person be extradited 
for an offense within the treaty, and then be transferred 


to another county in the State and tried for an offense 
of the same kind, also within the treatv?” All of the 
courts answered Wo. In order to reach this conclusion 


wh 


1§ 


each of the four courts declared the tréaty to be a Su- 
PREME LAW. That all its terms and conditions were to 
be enforced by the court. That it was to receive the 
Same construction and treatment as a statute. 

Mr. Justice SCOTT concludes that these cases of 
Hawes, Blandford, Watts and Vanderpool, cited supra, 
have no bearing upon this case, because they are not 
decided upon analogous facts. (Appendix p. 11.) In 
these four cases the status and construction of an 
Extradition treaty were the only questions involved, 
and the same is true of this case. In the cases cited, 
certain rules were laid down as to these extradition 
treaties, namely: 

That these treaties were self-executing laws, and not 
mere executive compacts. 

That such treaties were not subject to enforcement 
by the executive within its discretion, as a matter of 
government policy or: good faith, but that all of their 
terms were to be observed and enforced by the courts 
as a paramount law. 

That the rule “that an offender against the justice of 
his country gets no rights by flight,” has no applica- 
tion to a claim of “right of asylum,” acquired by reason 
of a Federal treaty with a foreign country. 

That such “right of asylum” existed by virtue of the 
treaty, and not by reason of the flight. | 

That such right of asylum, absolute or conditional, 
is a personal right, which the accused may set up in the 
courts of this country to bar a trial which would evade 
or obstruct that right. : 

That the rights of the State over the accused, who 
had fled the State to a country with which our govern- 
ment had a treaty, were controlled by the terms, express 
or implied, of the treaty. 
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These are all abstract rules, which apply to every 
case, independent of particular circumstances, where 
the office or construction of a Federal extradition treaty 
is in question, and if they are true of the Ashburton 
and Mexican treaties, then they are true of the Peru- 
vian treaty. 

If after Vanderpool had fled the State of Ohio into 
Canada, the court having custody of his person had no 
jurisdiction to try him for a specific offense named in 
the treaty, but into which the Canadian authorities had 
not examined or consented that he might be tried, 
because the Federal government by its treaty had im- 
pliedly declared: “That the accused was protected in 
his asylum unless the authorities there should find him 
guilty of one of the crimes named in the treaty,” and 
because “the rights of the State over the accused were 
governed by the terms express and implied of the 
treaty; then upon what line of legal reasoning can it 
be concluded that there was /awfu/ jurisdiction of this 
plaintiff in error, who like Vanderpool was in the 
custody of the court charged with an offense named in 
the treaty, but into which the Peruvian executive, the 
only authority which could /awfully oust his right of 
asylum under the treaty, had not examined as required 
by the Federal law, and had never consented to his 
being placed on trial? 

If the well known maxim, that, ‘‘ Every rule is as 
broad as the reason for the rule,” is not obsolete, then 
the reasons declared by Chief Justice JOHNSON, for the 
rule in Vanderpool’s case, govern the case at bar. True, 
the respective courts obtained the custody in different 
forms, but the manner in which the opportunity was 


given the prosecutor to evade the law can be of no con- 
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sequence, for the law must be so practically construed 
that its intent shall be absolutely unavoidable. 
In Blandford's case the Texas Court of Appeals said: 
‘* It is seen that the treaty enumerates eleven well de- 
“fined crimes for which a party may be extradited, and 
“stipulates that the party shall be delivered up to justice 
“who is accused of one of the enumerated crimes, pro- 
“vided that this shall be done ov/ly when the fact of the 
“cominission of the crime shall be so established, as 
“that the laws of the country in which the fugitive shall 
“be found woula justify his apprehension and commit- 
“ment for trial tf the crime had been there committed. 
“Why this specific enumeration of the crimes, this pro- 
“viso? Does not this enumeration evidently exclude 
“crimes not named therein, if not, why enumerate? If 
“the maxim ‘ crpressio untus, est exclusio alterius’ does 
“not apply here, it can never be applied to an act of 
“either Congress or the State legislature. It would be 
“a useless antiquated maxim, and should be expunged 
“from legal literature. To hold that it has no applica- 
“tion in this treaty, would render treaties a snare and a 
“delusion, a farce and a solemn fraud. This treaty neg- 
“atives by imperative necessity as patent as that there is 
“life in nature, the right to extradite only for crimes 
“named in thetreaty, and not then, until after an exam- 
“ination into the charge by the authorities of the govern- 
“ment upon which the demand ts made; the charge 
“named in the treaty or one of them, and contained in 
“the requisition.” | 
Blandford v. State, 10 Tex. Ct. Appls. 637. 
In the Hawes case Chief Justice LINDSAY said: 
“Tt will be seen that the trial and punishment of the 
“surrendered fugitives fur crimes other than those men- 
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“tioned in the treaty zs not prohibited in terms, and that 
“fact is regarded of controlling importance by those 
“who hold to the view that Hawes was not entitled to 
“the immunity awarded him by the court below; but if 
“the prohibition can be fairly zmplied from the language 
“and general scope of the treaty, considered in connection 
“with the purpose the contracting parties had in view and 
“the nature of the subject about which they were treat- 
“ing, it is entitled to like respect and will be as sacredly 
“observed as though it was expressed in unambiguous 
“terms. Public treaties are to be fatrly interpreted, and 
“theintention of thecontracting parties tobe ascertained by 
“the application of the same rules of construction and 
“the same course of reasoning, which we apply to the 
“interpretation of private contracts.” 
Com. v. Hawes, 13 Bush. (Ky.) 700. 

Chief Justice JOHNSON, of Ohio, having the advan- 
tage of the other opinions, and the reason of the rule 
laid down in them, is much clearer than any of the 
others; he says in Vanderpool’s case, supra: 7 

“Prior to, as well as since, the treaty of 1842, it has 
“been the settled policy of both the United States and 
“Great Britain, to furnish an asylum for persons charged 
“in other States with religious or political. offenses. 


“Each zealously vied with the other in maintaining this 


“right of asylum. Hence it was that the treaty of 1842 
“was expressly limited to seven well-defined crimes. 
“Hence it was, also, that the right to demand a surren- 
“der in the specific cases named was so carefully guarded. 
“ The accused was protected in hisasylum unless the au- 
“thorities there should find him guilty of one of the crimes 
“specified in the treaty.” 
Upon the rules for construing the treaty he says: 
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“This treaty is to be subject to the same rules for as- 
“certaining the intention of the contracting parties, as 
“in case of other contracts.” 

The Chief Justice then virtually applies the maxim ex- 
pressto untus, est exclusto altertus to the treaty. And 
that it limits the duty of surrendering to cases where 
the evidence is sufficient according to the law of the 
surrendering government, and remarks: 

“The right of the nation where the fugitive is found 
“to first hear and determine the case, and to decide 
“upon the evidence, whether, according to its own laws, 
“the crime charged has been committed, that is, whether 
“a case for committal has been made out, secures to the 
“government upon which the demand has been made 
“the right to determine for itself whether the demand 
“shall be complied with. 

“This necessarily excludes the idea that the demand- 
“ing government can decide for itself to try the prisoner, 
“after obtaining custody, for other crimes; otherwise 
“the purpose of the treaty is defeated. 

“If the demanding government can so decide, the 
“whole intention of the treaty could be defeated, and 
“the right of asylum, which has been the boast of both 
“governments, would depend entirely on the action of 
“the demanding government.” 

And in the next clause of the opinion the Chief Jus- 
tice refers to the “violation of the right of asylum in 
“favor of the accused, guaranteed to him by the treaty ” 

The legislation of Congress upon this question of ex- 
tradition is then referred to, and he says: “The right 


‘“of the State of Ohio over the accused, who had sought 


“an asylum in Canada, is derived from the provisions, 
“express or implied, of the treaty of 1842. 
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4 : a “In view of the provisions of this treaty, the safe- 
Seale oe “guards therein provided against the infringement of i 
- “the right of asylum, save in the specified cases, and 

“the legislation by both governments, to carry out those 
“provisions, we think it clear that the court below did | 
a “not err in refusing to put the accused on trial for a | 
a2 “crime for which they were not extradited.” 

| This is simply the position taken here. That the 
ee rights of the State of Illinois over Ker were governed 
a * a by the terms, express or implied, of the Peruvian treaty, 
: Be: and when that treaty provided for his extradition in a | * 
certain mode, to be tried tor a specific offense, his per- ; 
sonal presence here, without his consent, gives no right 

to try him for a crime for which he has not been extra- 

E a dited. : 

q | Be Now, if it is true, as declared in the case last cited: 

3 | : “That the sole object of the treaty was to enable each 

, : “government to protect its citizens and inhabitants in a 
| ke “the right of asylum, except they came within the provi- | 
f bee “sions named,” it seems obvious that that intent is to 
, : be enforced at all times and under all circumstances. 

{ : ee / And if it is true that it is the intent of this 
: treaty that: “Zhe accused was protected in his asy- 
4 “lum, unless the authorities there should find him 
q “guilty of one of the crimes specified in the treaty;” 
: : then it was the intent of the makers of the treaty, | 
a a that no man should be taken oat of either country to » | 
j Pe . be tried in the other until the country of his domicile ) 
had granted permission to the other country to submit | 


‘ 
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AS him to jurisdiction. | A 
: It is upon the authority of these cases and the reason 4 
of the rule there laid down that it is insisted that it is 

: the zzfent of.an extradition treaty to make a RIGHT OF 

«ale ASYLUM. | a 
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That this right of asylum is of two kinds, absolute 
and conditional. : 

That an a@dsolute right of asylum exists to the 
offender for all political and religious offenses, and all 
other offenses not specifically named in the treaty. If 
this be not so, then in the language of the Texas Court 
of Appeals: : 

“Why this specific enumeration of the crimes, this 
“proviso? Does not this enumeration evidently exclude 
“crimes not named therein, if not, why enumerate? If 
“the maxim ‘ expressto untus, est exclusto altertus’ does 
“not apply here, it can never be applied to an act of 
“either Congress or the State legislature. It would be 
“a useless antiquated maxim, and should be expunged 
“from legal literature. To hold that it has no applica- 
“tion in this treaty would render treaties a snare and a’ 
“delusion, a farce and a solemn fraud.” 

Blandford v. State, supra. 

Therefore when the contracting parties declared that 
men might be taken out of Peru, under certain circum- 
stances to the United States, to be tried for certain 
crimes, the contracting parties thereby declared, by 
necessary implication, that men should not under any 
circumstances be taken out of Peru, to be tried in the 
United States, for any other crimes than those named. 

The conditional right of asylum existed as against the 
crimes named until the conditions precedent were ob- 
served. | 

When the contracting parties declared that men 
should “wander certain circumstances” be taken from 
Peru to be tried for crimes in the United States, but 
only wpon certain precedent conditions, the contract- 
ing parties thereby declared by necessary implication 
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that men should not be taken out of Peru to be tried 
for certain specified crimes, except under certain cir- 
cumstances, and then only upon the performance of these 
conditions precedent. Such seems to be the opinion of 
the Texas Court of Appeals when they say: “This 
“treaty negatives by imperative necessity as patent as 
“that there is life in nature, the right to extradite only 
“for crimes named in the treaty, ana’ not then, until after 
“an examination into the charge by the authortties of the 
“government upon which the demand is made, the charge 
“named in the treaty or one of them, and contained in 
“the requisition. a : 

Blandford v. State, supra. 

Now as this treaty inhibits the right to extradite—to 
deliver up to justice—lawfully, without obeying these 
provisions, it necessarily inhibits the right to kidnap—to 
deliver up to justice—unlawfully, without obeying these 
provisions. 

As Chief Justice JOHNSON says: “ Zhe accused was 
“protected in his asylum unless the authorities there 
“should find him guilty of one of the crimes specified 
“in the treaty.” | 

Vanderpool v. State, supra. 

“The treaty is the supreme law of the land and as 
“binding upon the court as a statutory enactment. If 
“it contained an express prohibition the court would 
“beyond doubt be deprived of jurisdiction. If by a 
“just and reasonable interpretation the prohibition must 
“be implied, the result is the same.” 

‘U. S. v. Watts, supra. 

Now the Supreme Court of Illinois (whose opinion 
upon this question by Mr. Justice SCOTT is made an ap- 
pendix to this brief) tacitly admit that the absolute 
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right of asylum for crimes not enumerated, exists by 
reason of this treaty. In other words, Justice SCOTT 
concludes, that to that extent the intent of the treaty 
ought to be enforced. But, presumably, having failed to 
examine or remember the treaty—for no syllable of it 
can be found in the opinion—the eminent jurist fails to 
consider the expression or intent of the treaty as to the 
conditions therein made Justice ScoTT does not 
seem to appreciate the proposition that if one part of 
this treaty is to be enforced then all of it is. 

“The protection of the whole implies necessarily the 
“protection of its organized parts, and the whole cannot 


“be secure while all or any of its parts are exposed to 
a 


People ex rel.v. Mayor of Chicago, §1 Ill. 31. 


Mr. Justice SCOTT says: ‘‘As to the crime of larceny 
with which the defendant was charged he could have no 
right of asylum in Peru, as that is one of the crimes 
enumerated in the treaty and what right secured by 
treaty was violated when he was arrested either with or 
without due process of law. The accused was subject 
to extradition at any time under the treaty and what 
difference can it make in law as to the right of a State 
court to try defendant for an extraditable crime whether 
the existing treaty was in fact observed in atl its forms?” 
(Appendix p. 10.) 

The answer is obvious. How does Justice SCOTT 
know that the specific crime of larceny for which the 
extradition of Mr. Ker was asked, would have been any 
crime against the laws of Peru, or that the evidence of 
criminality would have been considered sufficient in that 
country to have committed him for trial?) Without these 
things he was not subject to extradition for larceny. 


“danger.” 
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More particularly is this question pertinent when this 
record and the opinion disclose, that when Mr. Ker 
was tried here, the jury refused to convict him of larceny, 
but convicted him specially upon the embezzlement 
counts of the indictment. 

On the authority of the Supreme Court of Ohio in 
Vanderpool’s case, supra, it may now be considered the 
settled law of this country that a person cannot be ex- 
tradited under the terms of a treaty fora specific offense 
and tried for any other offense, whether extraditable 
under the treaty or not. In each of the cases of Hawes, | 
Blandford, Watts and Vanderpool, various reasons 
are used in support of this rule, in subtance; that if 
such a thing was permitted, our courts might try the 
party for a non-extraditable crime, or a political offense, 
for which the treaty-making powers intended he should 
never be delivered up to justice. Or we might try him 
for an offense which we would consider simply a crime 
within the treaty, but which the authorities of the other 
country would consider political or not within the 
treaty. Or we might try, and convict, upon evidence 

which the other government would consider utterly in- 
sufficient to establish a crime, or to commit for trial. 
And it is deglared that no opportunities for any such 
things as these should occur. That such is the zz/ent of 
the treaty, and that to violate this intent’ was to TRANS- 

GRESS THE SUPREME LAW OF THE LAND. The Watts 

case,supra, is very full on this proposition. 

But it is insisted that this intent of the treaty-making 
powers, “That the government where the man ts domt- 
“ctled shall first examine into the facts and say whether 
“the other government shall get him for trial,” can be 
completely cvaded by the process of kidnapping, arid 
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that the court will close its eyes to the rights of the de- 
fendant under the supreme law, and open them only 
when it inspects the criminal code and the indictment, 
notwithstanding the law that: 

“A cardinal rule in dealing with written instruments 
“is that their practical construction shall be uniform.” 

Cooley’s Const. Lim. 54. 

Now, look at the principle of the case at bar in 
another light. © 

One of the extraditable crimes named in this treaty 
is murder. 

Such is the well known difference between the law of 
self defense in the two States, that a killing, which 
would be justifiable homicide on the ground of self 
defense in Tennessee, would be murder in Vermont. 
The law.of self defense in Peru and Tennessee may be 
the same. Suppose a citizen of Tennessee sojourning 
a few weeks in Vermont kills a man there, under cir- 
cumstances which would be justifiable homicide at his 
home, and then escapes to Peru, he knows that he can- 
not be lawfully extradited, for the treaty provides ex- 
pressly: “That this shall only be dune upon such evi- 
dence of criminality as, according to the laws of the 
place where the fugitive or person so charged shall be 
found, would justify his apprehension and commitment 


for trial if the crime or offense had been there com- 


mitted,” and consequently his right of asylum is com- 
plete; for he cannot be extradited for any other crime 
and tried for murder. But the relatives of the deceased 
are wealthy and influential and they send a detective 
after him,—who gets into the country by virtue of a 
president’s warrant, or without 1t,—and makes arrange- 
ments with the United States navy department, (for we 
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- learn from this case that such things can be readily 


done,) to have a man-of-war bring the accused out of 
his asylum when kidnapped. When he is here the 
courts reply to his protest: “We won’t look into the 
mode by which we have received you, to see whether 


your rights under our supreme law were violated or | 


not.” What becomes of the command of the constitu- 
tion to the court to enforce this treaty? In the light of 
the intent of the treaty, is the right of asylum against 
trial for murder in Vermont, until the Peruvian author- 
ities had examined into his case and consented to his 
removal, any less or greater under such circumstances 
than though the man had first been lawfully extradited 
for larceny? The proposition would seem to answer 
itself. 

If the law makers had intended, that anyimode in 
which a man charged with one of the offenses within 
the treaty, was gotten back for trial, should be suffi- 
cient, why did they not say so, or easier still, leave out 
these conditions precedent? 

This federal law has vested in the Peruvian diplomatic 
authorities the sole and exclusive power of destroying 
or ousting the conditional right of asylum declared in the 
law, and are we permitted to suppose that when these 
high powers placed these safeguards and provisions 
between a fugitive in Peru, and jurisdiétion here—that 
the contracting parties intended that se should be 
submitted to jurisdiction in any other way ? 

Now in order that the State may retain the advant- 
age had by reason of the evasion of this treaty, the 
proposition is urged by the State Supreme Court, 
that the Federal Government has violated no treaty in 
this matter, and that if the State authorities have done. 
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so they acted as individuals, and that their acts can not 
’ be set up against the State. This court will readily 
? recognize the proposition that the Federal Government, 
being the war-making power, cannot violate a treaty, 
“The King can do no wrong.” The very act by which 
| the Federal Government, as a Government, should nullify 
a treaty, would cease its existence, and, therefore, 
4 Federal officers, as officers, cannot violate a treaty. 
But it was early settled in the jurisprudence of this 
| country, that this rule did not apply to the States, or to 
i : State officers. Upon this the court is referred to 
Holmes v. Fennison, Governor of Vermont, 14 Peters, 
: (U. S.).593. This was a writ of error, prosecuted to 
i review the finding of the Supreme Court of Vermont, 
remanding Holmes upon habeas corpus. Holmes had 
fled from the justice of Canada to Vermont; the Gov- 
ernor issued a‘ warrant, commanding the sheriff of 
Washington county’ to arrest and deliver him to one 
4 Brown, the agent of Canada. Upon sadbeas corpus, 
Van Ness, for Holmes, urged that this warrant was void, 
as being in contravention of the Federal constitution’s 
4 inhibition against any State making a treaty or agree- 
ment with any foreign power. The State court held 
that the warrant was good under the laws of Vermont. 
Upon error it was urged for the State that the action 
of the Governor was the exercise of a police power; 
that there was no treaty or agreement between Canada 
or Vermont; that if there was any agreement it was 
‘imply an agreement between the authorities, and there- 
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fore it was the agreement of individuals and not of the 
State; therefore not within the inhibition. There was 
a division in this court upon the right to,entertain the 
. writ of error, but Chief Justice TANEY, supported by 


Justices M’LEAN, STORY and WAYNE, rendered an 
opinion, which was afterwards adopted by the Vermont 
court, and Holmes discharged. | 

Among other things, Chief Justice TANEY, says: 
“It must be remembered that States can act only by 
“their agents and servants, and whatever is done by 
“them by authority of law, is done by the State itself. 
“The Supreme Court of Vermont, as we have already 
“mentioned, has decided that the warrant of the Gov- 
“ernor, and the detention of Holmes under it, are 
“authorized by law, consequently the seizure for the 
“purpose of delivery, the agreement on the one side to 
“deliver and on the other to receive, is an agreement 
“made by the authorized servants of the State, and of 
“course in contemplation of law made by the State it- 
“self. * * * Every one will admit that an agree- 
“ment formally made to deliver up all offenders who, 
“after committing crimes in Canada, fly to Vermont, 


“would be unconstitutional on the part of the State._ 


“So of arf agreement after Holmes had escaped to Ver- 
“mont, between the provincial authorities and the Gov- 
“ernor, engaging to deliver up Holmes. Yet precisely 
“the same thing has been done tn this case without any 
“regular or formal agreement. * * Can it be sup- 
“posed that the coustitutionality of the act depends on 
“the mere form of the agreement? We think not; the 
“constitution looked to the essence and substance of 
“things and not to mere form. It would be but an 
“evasion of the constitution to place the question upon 
“the formality with which the agreement was made.” 
Holmes v. Fennison, ctc., 14 Peters, 572. 
The sole reason for the rule in the cases of Hawes, 
etc., was that the supreme law would not permit the 


r 


a 


. accused to be tried for an offense into which the gove 


ernment of the domicile had not examined, and for. 
which he had not been delivered up by that government. 

Yet precisely that thing has been done here. Does 
the life of the treaty, the very essence of it—the consent 
of the other government totry for the specific offense—te- 
pend upon the mere form of the delivery? Os does the 
treaty reach the substance and not the mere form? If 
so, it is the intent to inhibit a trial for every or any of- 
fense, until the diplomatic authorities of each govern- 
ment have in the first zustance passed upon the rights 
of the accused, and the government of the domicile has 
found the accused no longer entitled to his asylum un- 
der the treaty. | | 

‘* The law looks to the substance of things.” 

Now permit brief consideration of the grounds upon 
which the Supreme Court of Illinois reaches its conclu- 
sion that the express and implied conditions of this 
treaty do not apply to this case. 

The Supreme Court of Illinois was asked to construe 
the language of this treaty, and under such circum- 
stances the following facts are considered worthy of no- 
tice: 

FIRST. Zhe opinion contains no single word or syl- 
lable of .the treaty. 2 

SECOND. The opinion fatls to remark any single 
rule or.maxim of construction which was suggested as 
applicable to the treaty. 

THIRD. The opinion fails to mention sither the lan- 
guage of the Federal constitution, or any of the language 
or reasoning of the respective courtsin the cases.of, Hawes, 
Blandford, Watts and Vanderpool, cited “— ere 
ang the stalus and office of these treaties. 
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Thereupon, following in the footsteps of detective 
Julian, the Supreme Court of Illinois, utterly ignoring 
this treaty and every principle connected with it, bases 
its opinion upon what it declares to be, a settled rule of 
law, viz.: ‘‘ That an offender against the justice of his 
“country gets no rights by his flight; that between the 
“offender and the justice which he has offended no 
“rights accrue to the offender by defrauding that justice. 
“But he remains at all times liable to trial when he shall 
“come within the reach of that justice.” 

In support of this rule the Illinois court cites several 
cases which may properly be classified under four heads: 

First. Cases where the defendant had been kid- 
napped from a foreign country and carried into England, 
and there charged with crime. 

Second. Cases where the defendant had been kid- 
happed in Canada and brought into one of the United 
States, and there charged with felony. 

Third. Cases where the defendant had been kid- 
happed in one State and taken into another, and there 
charged with felony. 

Fourth. Cases where the defendants having been 
properly extradited pursuant to treaty into the United 


States, set up the same claim as did Hawes, Blandford, | 


Watts and Vanderpool, and the claim was repudiated 
by the court. 
As the Supreme Court of Illinois applied this rule, 
and these authorities, to this case, where a law of the 
forum was set up asa basis of exemption, it is only 
proper to carefully examine the cases and see what they 
determine and how far they should be permitted to gov- 
ern here. : 
Of the first class of cases are, Rex v. Marks, 3 East. 
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175; Kraus’ case, 1 Barn. & Cres. 238; Scott's case, 9 
Barn. & Cres. 446. 

These cases are all the same in principle and circum- 
stances and can be disposed of by reference to the case 
last cited. 

‘‘In ex parte Susannah Scott, the prisoner was 
brought from Brussels by a police officer into England, 
without authority, and on account of this trespass upon 


her, asked for her discharge. Lord TENTERDEN, C. J., 


said: ‘The question is this, whether if a person 
charged with crime is found in this country, it is the 
duty of. the court to take care that such a party shall be 
amenable to justice, or whether we are to consider the 
circumstances under which she was brought here. I 
thought, and still think, that we cannot inquire into 
them. If the act complained of were done against the 
law of a foreign country, that country might have vin- 
dicated its own law.’:??’ 9 Barn. & Cress. 446. 

Suppose that in this case last cited, Lord TENTERDEN 
had had before him a /aw of England providing that 
Scott could be brought from Brussels for only certain 
offenses to be tried in England, and then only upon the 
performance of certain precedent conditions by the gov- 
ernment, would he not have required the enforcement 
of that law before a plea, just as he would have re- 
quired an indictment and arraignment before plea? But 
there was no such /aw as this of ours in England; there- 
fore, Susannah Scott's challenge was of no use—there 
was no law upon which to base it; she attempted to 
evade trial by setting up atrespass committed upon her 
person against the law of Belgium; Hawes, Blandford, 
Watts, Vanderpool and Ker, because the provisions of 
a supreme law of this government were bang evaded and 


ignored in their delivery up to justice for the specific of- 
fense. , 

But the Supreme Court of Illinois refuses to see the 
distinction between the law governing the two cases and 


fails to remember that: | 

In dissimilars the rule is dissimilar. 
‘ Of the second class of cases cited by the Illinois court 
is: 3 

State v. Brewster, 7 Vt. 118, decided in 1835. Here 
the question of asylum and the rights of a person to be 
exempt from forcible arrest beyond the jurisdiction of 
the court (in Canada) were passed upon, but there was 


| -  notreaty with England at this time to engage the atten- 


tion of the court. And, also, 

State v. Rowe,7 Park. Crim. Rep. 253, decidcd in 
1858 by the Superior Court of Buffalo. The sheriff 
made an agreement with parties in Canada, pursuant to 
which Rowe was kidnapped in Canada and brought into 
the jurisdiction. The extradition treaty is not even 
mentioned, and the court after overruling Rowe’s plea 
based upon the violation of his rights under the laws of 
Canada, say: ‘‘ No offense against the laws of this State, 
nor of the United States, was, so far as we can discover, 
perpetrated by the arrest” Qucre: Had the court 
looked at the Ashburton treaty, and understood it as it 
is declared by Chief Justice JOHNSON in Vanderpool’s 
case, supra, would it have decided as it did? 

- To speak of these two cases then in connection with 
a case where the express language of a federal treaty is 
set up, seems too much out of place to need comment. 

The third class of cases is where the kidnapping was 
from a sister State. 7 he 


In Dow's case, 18 Penn. State, decided in 1852, the 
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Brewster case, supra, and the various English decisions 
were cited, and the court sustained Dow’s conviction, 
an extradition application having been issued and the 
Michigan executive having granted a warrant, but the 
parties arresting Dow in Michigan not being the proper 
State agents. 

In Smith's case, 1 Bailey, (S.C.) 283, decided in 1829, 
Smith was indicted for slave stealing and was kidnapped 
in North Carolina, and was brought into the jurisdiction; 
and the court held that a violation of Smith’s person or 
rights under the law of North Carolina could not be set 
up, and that it was a question between the States. 

In State v. Ross, 21 Ia. 467, decided in 1866; here 
the defendants weretaken from Missouri into lowa with- 
out any warrant and arrested by the sheriff, and the Su- 
preme Court held that the manner of their arrest made 
no difference, and again we find these English cases cited 
as authority. 

In the matter of Noyes, 17 Al. L. Jour 407, decided 
in 1878, Noyes’ extradition was asked for and granted 
between the proper authorities of New Jersey and Dis- 
trict of Columbia, he submitted himself to the jurisdic- 
tion by plea of ‘‘ not guilty ” in the New Jersey court, 
and afterwards asked U. S. Dist. Judge Nixon for a dis- 
charge on habeas corpus, on the ground that the indict- 
ments did not set out anycrime. As his petition did not 
come within any of the causes of the “adbeas corpus act, 
he was remanded’ But the judge cited the same Eng- 
lish cases, viz.: Reav. J/arks, 3 East. 175; Kraus’ case, 
1 Barn. & Cress. 238; Scott’s case, 9 Barn. & Cress. 
446, and the cases supra in this country, and took oc- 
casion to say that a party may be detained by the State 
whether his arrest upon extradition proceedings was 
legal or not. : 
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Now, in applying the law as laid down in these cases 
of inter-state kidnapping to the case at bar, the Supreme 
Court of Illinois simply overlooked the vast difference 
between the inter-state extradition law and this treaty. 
This difference is pointed out by Judge HOFFMAN as 
follows: 

“All the citizens of the States are citizens of the 
“United States. They are in no sense aliens to each 
“other. The distribution of powers between the State 
“and Federal governments requires, that offenses against 
“State laws should be prosecuted within the jurisdic- 
“tion, the laws of which have been violated, dut no 
“right of asylum is gained by flight into another State.” 

After quoting the inter-state extradition law, he says: 
“As the fugitive may be demandcd for any crime and as 
“the surrendering State has no power to inquire into his 
“probable guilt, or whether the crime for which he ts 
“demanded is made such by its own laws, it follows that 
“when surrendered, he may be tried for any crime he 
“may have committed. But that fact lends no counte- 
“nance whatever to a similar claim on the part of the ; 
“receiving power under an extradition treaty with a 
“foreign nation.” 

U. S. v. Watts, supra 

And the same rule is laid down by the court which 
discharged Blandford. 

Ham v. State, 4 Tex. Ct. Appls. 647. 

The fourth class of cases is composed of the opinion 
of Judge BENEDICT in the cases of Lawrence and Cald- 
well, and of CHURCH, C. J., giving the opinion of a 
majority of the New York Court of Appeals in Adri- 
ance v. Lagrave. ) 


In U. S. v. Caldwell, 8 Blatchf. C. C. R. 131, de- 
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cided by Judge Benedict in January, 1871, Caldwell 
was properly extradited from Canada in 1879 upon a 
charge of forgery; for which he was never tried; but 
was tried and convicted in the United States Court for 
' bribing a public officer, which was not an extraditable 
offense under the treaty with England. He pleaded 
to the jurisdiction, claiming that he could only be tried 
for the offense for which he was extradited. The Dis- 
trict Judge in overruling his plea held: “I am of the 
“opinion that the relief could not be granted, for the 
“reason that the person of the prisoner is not within the 
“jurisdiction of the United States by virtue of any war- 
“rant issued out of this or any court. The prisoner 
“was brought by the executive authority of a foreign 
“government, upon the demand of the executive de- 
“partment of the United States; and while abuse of ex- 
“tradition proceedings and awant of good faith in re- 
“sorting to them, doubtless constitutes good cause of com- 
“plaint between the two governments, such complaints do 
“not form a proper subject of tnvestigattion in the courts.” 
* * * * “But whether extradited in good faith or 
“not, the prisoner ts in point of fact within the jurisdic- 
“tion of the court, charged with a crime therein com- 
“mitted, and I am at a loss even fora plausible reason for 
“holding upon such plea as present, that the court is 
“without jurisdiction to try him.” 

This is precisely the doctrine urged by Mr. Justice 
Scott here. Ker is within the jurisdiction, and noth- 
ing regarding the mode of bringing him will be listened 
to. 

The District Judge concludes as follows: 

“And I cannot say that the fact that the defendant 
“was brought within the jurisdiction by virtue of a war- 
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“rant of extradition for forgery, affords him a legal: ex- 
“emption from prosecution for other crimes by him 
“committed.” — 


Another case, also, by Judge Benedict, is U. S. v.. 
Lawrence, 13 Blatchf. C. C. R. 295, decided March,: 


1876. The circumstances were the same as Caldwell’s 
case, except that the defendant was surrendered by 
_ England, and was never tried for anything. Remarking 
that the question had been settled in the Caldwell case, 
supra, the court said: “Zhzs ground of defense ts, 
“therefore, dismissed, with the remark that an offender 
“against the justice of his country can acquire no rights 
“by defrauding that justice. Between him and the jus- 
“tice he has offended, no rights accrue to the offender 
“by flight.” 

In Adriance v. Lagrave, 59 N. Y. 110, decided in 
1874, by the N. Y. Court of Appeals (Grover and Fol- 
_ger, J. J., dissenting,) Lagrave was extradited from 


France for burglary in the third degree, under the N._ 


Y. statute. When he arrived in New York, divers civil 
Capias were served upon him. The general term of the 
Superior Court quashed all of these writs, holding that 
Lagrave’s extradition was unlawful from beginning, and 
that the extradition treaty could not be used for private 
purposes; and that Lagrave obtained rights under the 
treaty which prevented any use being made of his per- 
son, except for the extradited offense. .(4 N. Y. S. C. 
(T. & C) 215.) But the Court of Appeals held upon 
the authority of the Caldwell case, supra, and the opin- 
ion of the French Minister of Justice, that there was 
nothing implied in the treaty to protect Lagrave from 
other prosecutions than the one for which he was ex- 


tradited. 
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It will be noticed that in none of the three cases last 
cited ts any attempt made to give construction to any of 
the terms of thetreaty. Judge BENEDICT holds that he 
can not look intothe treaty. And Chief Justice CHURCH 
says that the implied provision contended for is not 
in the treaty. Holding that: “The right of ex- 
“emption from prosecution, if it can be said to exist at 
“all, is based upon the good faith of.the govern- 
“ment, which is necessarily uncertain, and.is a political 
“and not a judicial question. ” 

Adriance v. Lagrave, supra. 

These three cases last cited were each carefully con- 
sidered by the courts in the respective cases of Hawes, 
Watts and Vanderpool, supra, and the six cases are en- 
tirely analogous in both fact and law. And in the 
Hawes, Watts and Vanderpoo/ cases the courts refused 
to be guided by these opinions of Judges BENEDICT and 
CHURCH, for the all-sufficient reason that in order to do 
so the language of the federal constitution command- 
ing the court to enforce the treaty would have to be 
ignored. 

Mr. Justice SC\'TT in the case at bar was entirely con- 
sistent with Judges BENEDICT and CHURCH in two things 
at least,—failing to mention or pay any attention to the 
federal constitution making this treaty a supreme law 
and commanding him to enforce it, and in refusing to 
look into the treaty or say what it meant. But Justice 
SCOTT is not entirely consistent with Judge BENEDICT, 
who said in Lawrence's case, supra: “I amof the opin- 
“jon that the relief (the right to be discharged under the 
“treaty) could not be granted, for the reason that the 
“person of the prisoner is zo¢ within thie’ jurisdiction of 
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“the United States by virtue of any warrant issued out 
“of this or any court.” 

Lawrence, like Hawes, Blandford, Watts and Vander- 
pool, had been brought on extradition. But Justice 
ScoTT declares that relief can not be given in the case 
at bar because Ker zs here by virtue of the court’s ca- 
pias, and not by virtue of lawful extradition proceed- 
ings. | 

It is upon these cases where Judges BENEDICT and 
CHURCH skipped over both the constitution and the 
treaty to get back to Lord TENTERDEN’S rule that Mr. 
Justice SCOTT declares in the case at bar: “It is suffi- 
“cient that the defendant is in court to require him to 
“answer the indictment against him.” This was good 
law in England, for there was no /aw concerning the 
delivery of Susannah Scott up to justice. And had 
there been a treaty of extradition between England and 
Belgium Lord TENTERDEN could not have enforced its 
provisions in Scott’s case. An English court cannot 
notice any kind of a treaty, for under their system of 
jurisprudence, treaties, and their conditions and subjects, 
are. diplomatic entirely, and not paramount law as 
with us. 

Spear on Extradition, 95. 
Foster v. Nilson, supra - 
Com. v. Hawes, supra. 

The rule was good law in the cases of Inter-State 
kidnapping, for none of the provisions of, or rules ap- 
plicable to a treaty, are concerned in the Inter-State 


Extradition Law, so far as crimes are concerned 
U. S. v. Watts, supra. 
Ham v. State, supra. | 
But as is apparant, if this rule can be applied as 
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against the supreme law, Hawes, Blandford, Watts 
and Vanderpool could have done nothing but plead 
guilty or not guilty to the several indictments against 
them. 

The extradition process upon which the respective 
parties last named were severally brought into Ken- 
tucky, Texas, California and Ohio, was no part of the 
court record, either in the case for which the extradi- 
tion was made, or in the case where the challenge to the 
jurisdiction was interposed. In each of these cases 
where the answer to the indictment was a claim of right 
of asylum under a treaty of the United States the sev- 
eral courts were obliged to and did go outside of the 
record, and behind the capias, to find how the defendant 
was held’ And in each of these cases bearing the lan- 
guage of the constitution and Chief Justice MARSHALL 
on their face, the court denounces this rule of Lord 
TENTERDEN when it is set up against the treaty. 

“The legal right of a judicial tribunal to exercise jur- 
“isdiction in a given case, must from the nature of 
“things be open to question at some stage of the pro- 
“ceeding, and we find it difficult to conceive of a 
“person charged with crime being so situated as not to 
“be permitted to challenge the power of the court as- 
“suming to try him.” 

Com. v. Hawes, supra. 

The command of the constitution to the court to en- 
force the treaty necessarily includes a command to the 
court to examine into the facts to which it is claimed the 
provisions of the treaty apply. For it is axiomatic that 
no law can be applied or enforced until a certain state 
of facts is first proved or admitted. wage i 

The only way in which Justice ScoTT ould evade ap- 
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plying the zztent of this treaty to this case, was to go 
back to Lord TENTERDEN’S rule and refuse to examine 
into the facts upon which the claim of plaintiff in error 
was founded. 

Mr. Justice SCOTT has too much veneration for the 
constitution to declare, as Judge BENEDICT did, that 
abuse of extradition proceedings was a matter to be set- 
tled solely between the two governments. But if the 
agent of Iilinois to procure the delivery can evade the 
requirements of the treaty, then Justice SCOT! will give 
the State the full benefit of the evasion of the law, by 
refusing to examine into the facts to see whether Mr. Ker 
was in court in the manner provided by the treaty or 
not. 

It is respectfully submitted that such conduct on the 
part of a court of last resort is exceedingly dangerous. 

“To violate the spfzrz¢ of the law, by pretending to 
“respect the letter, is a fraud no Jess criminal than an 
“open violation of it. It is no less contrary to the in- 
“tention of the legislature, and only shows a more art- 
“ful and deliberate malice.” 

| Vattel’s 23rd Rule. 

This absolute right of asylum for offenses not named 
and this conditional right of asylum for offenses named, 
until condition performed, cannot be juggled or frittered 
away bya rule established in England, where such a 
law as this was never heard of, and followed in America 
where such a law was either unheard of or inapplicable. 

“What tends to render an act null and without effect, 
“either in whole or in part, and consequently anything 
“that introduces any change in that already agreed 


’ 


“upon, is odious. ’ 
Vattel’s 30th Rule. 
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When the right to get a man in a foreign country de- 
pended only upon national comity, as between England 
and Belgium, get him as best you can, but when there 
is no such thing as comity between the United States 
and Peru, and the whole matter is governed by a treaty 
which is a paramount law in our courts, then he must 
be obtained in the way provided, because “an obligation 
“imperfectly mutual gives place to one perfectly mutual 
“and binding on both sides.” 

Grotius’ Rules, (Potter’s Dwarris, 134.) 


WHERE WAS THIS TREATY AND THE PLAINTIFF IN 
ERROR’S RIGHT OF ASYLUM UNDER IT VIOLATED? 


The treaty was not violated by a simple kidnapping 
and bringing of plaintiff. in error to Cook County any 
more than it would have been violated by his simple 
kidnapping and remeval to England. But this treaty 
and the right of asylum under it was violated when the 
substance of the treaty was ignored. The substance of 
the treaty is a mode for obtaining jurisdiction to prose- 
cute for crime. ; 

The right to remain in Peru until the treaty was com- 
plied with by the State through the general government is 
a mere incident to the right of asylum. The right to be 


exempt from punishment until the treaty ts complied 


with is the substance of the right of asylum. 

“The sole object of the treaty was to enable each 
“government to protect its citizens and inhabitants in 
“the right of asylum, except they came within the pro- 
“visions named.” JOHNSON, C. J., in Vanderpool’s 
case, supra. | 

And therefore it was the prosecuting ‘officers, and the 
Criminal Court of the State, who violated this treaty, 
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when they accepted and approved the act of the kid- 
napper and brought Mr. Ker to trial, when by the plea 
and demurrer it was admitted that his right of asylum 
against prosecution for the specific offense had neither 
been waived by him nor ousted by the State in the 
mode provided by law—the law above all others which 
it was the duty of the prosecuting officers to respect and. 
of the court to enforce. : 
Mr. Justice SCOTT says in the opinion here: ‘‘ It is 
‘‘ not perceived how an irregularity in the capture and 
‘* return of a fugitive from the justice of the State can 
‘*secure him immunity from prosecution for crime, 
‘‘whether it is one for which he might be lawfully ex- 
‘*tradited ufider any public law or not.” (Appendix p. 9.) 
If Mr. Justice SCOTT had looked at the admitted facts 
set out in this plea and then read this treaty would he 
not have perceived that there was no zrregularity in the 
capture and return of Mr. Ker, and that the manner in 
which his presence for trial had been procured was a 
mode utterly at variance with the mode provided: and 


intended by treaty? 


_ Mr. Justice SCOTT evidently did not understand that 


it was his duty to declare and enforce the treaty upon 
precisely the same rules as a State statute of the same 
class. é 

Had he so understood his duty he would not have 
hesitated to put the language of this ‘treaty into his 
opinion and to have declared—what is considered very 
good law in Illinois—that: ‘‘ It is a rule of interpreta- 
‘‘tion that such construction ought to be put upona 
‘‘ statute as may best answer the intention the makers 
‘‘had in view; and also that a statute ought to be so con- 
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‘* strued that, tf tt can be prevented, no clause, sentence 
‘‘ or word shall be superfluous, votd or insignificant.” 
Decker v. Hughes, 68 Ill. 41. 

And further that: ‘‘It is a familiar principle, where a 
‘*statute points out a particular course to be pursued to 
‘‘effect a particular purpose, no other course can law- 
‘fully be pursued.” 

Hardin County v. McFarlin, 82 Ill. 139. 

Mr. Justice SCOTT would not say that this treaty was 
a law at all or that the construction contended for did or 
did not apply to it, or that the conditions shown were 
expressed in the law. He says in the opinion regard- 
ing the construction contended for: ‘‘ No reason aris- 
‘‘ing out of any public exigency or any consideration as 
‘*to the liberty of the citizen requires the adoption of 
‘*any such doctrine into the jurisprudence of the State.” 

Has the Supreme Court of Illinois the right to say 
whether the law governing the rights of men, and their 
asylum in, and removal from a foreign country to stand trial 
shall ur shall not be ‘‘adopted into the jurisprudence of the 
State?” Has the federal constitution not put this treaty 
‘‘into the jurisprudence of the State;” and that beiny 
so, is not every maxim and rule of construction which 
applies to, and necessarily goes with the treaty also in the 
‘‘jurisprudence of the State?” Are the words and in- 
tent of this treaty to be enforced, according to the com- 
mand of the constitution, by State courts, or are the 
courts to be permitted to set them all aside and refuse 
to either quote or declare them when they are set up, 
because the court can sec no ‘‘ public exigency ” requir- 
ing cbedience to the law? 

Were not the Plenipotentiaries who settled the words 
and the governments which adopted them, with full 
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knowledge of the meaning of the language they were 
using, the sole and exclusive judges of the necessity, the 
policy and the convenience? Is not Justice STORY’S 
rule the correct one? 

‘‘Arguments drawn from impolicy or inconvenience 
“ ought to have little weight. The only sound prin- 
‘*ciple is to declare ¢hus zs the law written to follow and 
‘‘obey. Nor if a principle so just could be overlouked, 
‘‘could there be found a more unsafe guide in practice 
‘‘than mere policy and convenience? Men on such 
‘* subjects complexionally differ from each other; the 
‘‘same men may differ from themselves at different 
‘times. The policy of one age may ill suit the wishes 
‘‘of another. The law is not to be subject to such 
‘* fluctuations.” 

Storey’s Conflict of Laws, 17. 

To evade any of the provisions of this law which the 
federal sovereignty had the right to make and has 
made, is to insult the sovereignty itself. 

Chief Justice JAY said: © 

“The contracts of sovereigns or nations are made for the 
“benefit of the subjects or people; and, therefore, every 
“sovereign or nation is interested in every act which nec- 
“essarily limits, impairs or destroys that benefit. Can 
“American citizens be divested of rights.accruing to 
“them by treaty, and the American sovereignty remain 


“untouched? ” 


Fones v. Walker, 2 Paine, (Ct. Ct.) 700. 
Therefore, it is urged, that when the Supreme Court 
of Illinois refused to put a syllable of the Federal con- 
stitution or of the treaty into its opinion in this case, 
and refused either to examine the reason for the rule 
laid down by the courts in Kentucky, Texas, California 
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and Ohio, or to apply any single rule of judicial con- 
struction to this treaty, the said Supreme Court erred. 

Mr. Ker has been delivered up to the justice of IIli- 
nois from Peru. Not uponany requisition. Not through 
the diplomatic authorities of either government, with- 


out any evidence adduced to the authorities of Peru, 


as to whether the offense of /arceny upon which it was 
evidently intended to extradite him, would have been 
an offense against the laws of Peru if committed there. 
And to crown it all, the State which obtained his body 
by means of a kidnapping by the State’s own agent, 
has him convicted, not of the /arceny with which he 
was charged in the extradition warrant, but of the stat- 
utory crime of embezzlement, which Justice SCOTT con- 
fesses he could not have been tried for had he been law- 
fully extradited. The moral of which would seem to 
be that extradition treaties should only be used by State 
officers when necessary, for, when used, such proceed- 
ings are restrictive upon the rights of the State to 
prosecute for any but the extradition crime, but other- 
wise there is no restriction. | 

To better illustrate the principle contended for on 
behalf of plaintiff in error, let us suggest the rule in 
the case of Frank Cannon. 

Cannon was extradited out of Kansas into Michigan 
under the inter-State extradition law to be tried for se- 
duction, which is a crime in Michigan, but no offense in 
Kansas.’ After his removal into Michigan the charge 
of seduction was abandoned, and a charge of bastardy 
was preferred, and upon this last charge he challenged 
the jurisdiction. It was urged that having been law- 
fully extradited upon a charge of crzme, he could be tried 
for any crime or misdemeanor, but bastafdy was neither 


es Neo enrte eee 


a ee ; 
Pc cali 2th sige aR Sch. Reh. ing 1 sh 
Rs + Aes ee ce * 
rae sendin “xd ey ee Oe 


a ae oy a ‘ \ 
EAS ES eaten Ren tb BO fgg ee ae ¥ 
aS reels at AR cP: ‘vette $B xe, ee 


OE ean tne ene, 


erent epithe +) een 


a tenet at nate ig at oct, 


cnemeateitieeianens ot ee 


46 


under the State statute, being simply a qgasz criminal 
proceeding. That when the Federal constitution and 
the inter-State law provided for his delivery for “treason, 
felony or other crime,” and said nothing about guasé 
criminal offenses or civil action, it was the manifest in- 
tention to exclude the right to get jurisdiction of him 
for these proceedings, and that consequently as to the 
quasi criminal offense of bastardy, he had a right of 
asylum in Kansas. The Supreme Court of Michigan 
held that this claim was right, and that to try Cannon 
for bastardy would be to violate the constitution and 
inter-State law, which by necessary implication, intended 
that he should not be taken out of a sister State to be 
tried elsewhere for a gzasz criminal offense. 

Now, if Cannon, upon his return to Kansas, should 
be kidnapped and taken into Michigan, would it not 
be a violation of the same intent of the constitution, 
for the court to proceed to try him for the guwasz crimi- 
nal offense, which that zmp/ied intent declares jurisdiction 
shall not be obtained for? 

In the case last cited it was said: 
“the considerations involved in this inquiry have any 
“special connection with State pride or State comity. 
“The State of Michigan has no /egal power to demand, 


“We do not think 


“and the State of Kansas has no /egal power to deliver 
“up, any persons but those charged as fugitive crimi- 
“nals. The constitutional safeguards on this subject 
“concern the individual's liberty, and not merely the 
“ State's dignity, and no one holzs his liberty subject to 
“ State comity, or on any less tenure than constitutional 


“right.” 


In re Cannon, 47 Mich. 485. 
So it is here insisted that where the paramount law 
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provides by implication that jurisdiction shall not be 
obtained at all, or if at all, then in a certain mode speci- 
fically pointed out; that such implied and express pro- 
visions are to be enforced by the courts, which under 
the constitution are bound by them, notwithstanding 
Lord TENTERDEN’S rule, or anything else in the con- 
stitution or laws of any State. And that when the 
State obtains jurisdiction of the fugitive, by either direct 
or indirect proceedings, by an evasion of either these 
express or implied provisions, such jurisdiction is not 
by “due process of law,” and is in violation of the 
paramount law, because the /egal power to surrender, 
demand or receive, is both made and limited by the pro- 
visions of the treaty, and not as Justice SCOTT insists, 
controlled by comity, or executive discretion. 


OF THE INTERFERENCE BY THE GOVERNMENTS TO 
| ENFORCE THE TERMS OF THE TREATY. 


Judge BENEDICT in the Lawrence and Caldwell cases, 
Chief Justice CHURCH in the Lagrave case and Mr. 
Justice SCOTT, in the case at bar, all base their reason 
for refusing to enforce the terms of the treaty ,upon the 
proposition that the violation of the rights of the 
respective defendants under the several treaties was 
simply a violation of zzternational law, of which none 
but the governments interested can complain; and that 
the several defendants are liable to prosecution until the 
executive branch of the government asserts its right to 
enforce the terms of its treaty. As has been seen, this 
doctrine was first declared in this country by Judge 
BENEDICT in the cases supra, and was followed by Chief 
Justice CHURCH. But it was so completely exploded 
by Chief Justice LINDSAY in Hawes case supra, and the 
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contrary rule followed in the cases of Blandford, Watts 
and Vanderpool, that it is hard to understand how Mr. 
Justice SCOTT was willing to resurrect and follow it. It 
must be admitted that there is no express power given 
by the Federal constitution to the executive to go into 
any of the courts, either State or Federal, to enforce 
the terms of a Federal-treaty. If the power suggested 
by Judges BENEDICT, CHURCH and SCOTT exists, then 
it must be an implied power. But it is axiomatic that 
no implied power can exist unless it is necessary to 
carry into effect some expressed grant of power. It is 
manifest that there is no such necessity for the implied 
power, and consequently no such implied power, when 
it is seen that the constitution goes directly to the 
courts and expressly commands them to enforce a treaty, 
anything in the constitution or laws of any State to the 
contrary notwithstanding. Chief Justice LINDSAY, 
referring to the Caldwell and Lax rence cases supra, and 
the theory that the executive alone can interfere, which 
he says is correct in England, «s there the Crown can 
interfere through its officers, to the extent of preventing, 
the violation of extradition treaties by the courts, says: 
“But a different rule prevails with us, because our 
“government is differently organized. Neither the 
“State or Federal executive could interfere to prevent 
“nor suspend the trial of Hawes. Neither the com- 
“monwealth’s attorney, nor the court, was to any extent 
“whatever subject to the direction or control of either 


“the President of the United States or the Governor. . 


“But the treaty under which the alleged immunity was 
“asserted being a part of the supreme law, the court had 
“the power and it was its duty, if the claim was well 
“founded, to secure to him its fill benefits.” 

Com. v. Hawes, supra. 
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- says: ‘* Again, if it be true, that the abuse of extradi- 
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On this same subject Judge HOFFMAN said: “If the 
“protection of the fugitive be left solely to the political or 
“executive power, the attempt to afford it would, in the 
“United States, be attended by peculiar difficulties. 

“In cases where the extradition has been obtained for 


“President could easily interfere by directing the district 
“attorney to abandon the prosecution. But when the 
“criminal has been surrendered for an offense against 
“the laws of a State, (as most frequently happens,) 
“neither he nor the Governor of the State has any such 
“power. The latter may pardon, but he cannot control 
“the district attorney or the court. In his correspond- 
“ence with Lord Derby, Mr. Fish declared his inability 
“to give the assurance demanded by the latter. If, 
“therefore, the immunity of the fugitive cannot be 
“enforced by the courts, it can in the United States be 
“effectively secured only by an amendment to the treaty 
“or by an act of Congress, as suggested by the Court of 
“Appeals of New York in the case heretofore cited. 
“But this, for reasons I have given, I believe to be 
“unnecessary.” | 
U. S v. Watts, supra. 
And on the same proposition Chief Justice JOHNSON 


‘‘tion proceedings under this treaty is an offense for 
‘‘which the surrendering government can alone com- 
‘‘ plain, the remedy is totally inadequate, and the treaty 
‘itself may be rendered nugatory. 

‘*When, as in the present case, the surrender is to 
‘‘one of the States of the United States, the prisoner 
‘* passes beyond the control of the Federal¢Government, 
‘‘and into that of the State. Upon complaint made by 
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‘‘the British Government to the Federal Government 
‘‘of an abuse by the State of Ohio of the process 
‘under the treaty, the Federal Government could only 
‘‘answer as it has done in many instances heretofore, 
‘‘that under our system of State and Federal Govern- 
‘*ment, ‘he latter is powerless to control the State au- 


9 


‘* thorittes.’ 
State v. Vanderpool, supra. 

If Peru, from which Mr. Ker was kidnapped, or 
England, of which he is a subject, should complain to 
the Federal executive of the abuse of this treaty, in the 
manner of his delivery up to justice, what would be 
the outcome? Would the executive refuse to usurp the 
province of the courts, consistent with the opinions of 
the courts in the Hawes, Blandford, Watts and Vander- 
pool cases supra, or would the executive perform the 
duty enjoined upon the courts, and ‘proceed to enforce 
the terms of the treaty? 

Are the courts in Kentucky, Texas, California and 
Ohio to be permitted to construe and enforce these ex- 
tradition treaties without interference from. the execu- 
tive, and the executive to enforce the treaties in Illinois 
and New York according to his construction and discre- 
tion without interference from the courts? 

In England a man ‘“ gets no rights by his flight,” nor 
does he get any vight by reason of a treaty, forthe pro- 
visions of the treaty concerning him may or may not be 
insisted upon, as the executive may determine; and in 
the exercise of its prerogative the executive’ may give 
one man the benefits of the treaty and deny the same 
benefits to another. But the whole policy of our con- 
stitution, whose framers had spent thousands of lives and 


millions of treasure in combating the prerogative of the 
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51 
king, is to take from the executive, as far as possibly 
consistent with the safety of the government, all power 
over the life, liberty and property of men within the 
government. 

In this country a man ‘‘ gets no rights by his flight,” 
but as we have seen, he does get rights by the terms of 
a treaty, because that treaty is a /aw,; and not only by 
the policy of our institutions, but by the plain language 
of the constitution, the executive is deprived of all power 
of interference with those rights, because they are rights 
recognized and controlled by ¢he /aw, and the courts are 


commanded to enforce them as such, equally, to the 


benefit of all men. : 

“No one holds his liberty subject to State comity or on 

“any less tenure than constitutional right.” 
In re Cannon, supra. 

The doctrine of convenience and necessity, to which 
Justice SCOTT postponed the language of this treaty, 
and the reasoning of the courts passing upon similar 
treaties, always has at least two sides to it. Suppose 
that upon demand by England or Peru upon the federal 
executive for the surrender of Mr. Ker, or some other 
person whom the State had procured by such process as 
here shown; the governor of the State should refuse to 
permit the federal executive to have the fugitive to sur- 
render; what would be the position of the federal exec- 
utive, whom we have seen is powerless to coerce the 
governor or to comply with the request of the foreign 
power without coercing the governor? Here, then, is 
an opportunity in the governor of any State to compli- 
cate the foreign affairs of the general government; and 
the general executive utterly powerléss to prevent the 
complication, according to the courts of last resort in 
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Kentucky, Texas. and Ohio, except by usurping an au- 
thority which the constitution never intended he should 
exercise. Are the foreign affairs of the general govern- 
ment and the consequent safety of all the States to be 
left to the risk otf such complications, because the of- 
ficials of some State have no regard for the treaties of 
the government? The answer to al this seems to be 


one simple maxim— 

‘« The court will enforce a rule of construction which 
well avoid all complications.” 

And the only way to do this is todeclare ‘' that no 
word, sentence or clause in this treaty is meaningless, 
void or insignificant,” and that every part of it is to be 
enforced by the courts. | 

Such was the gate for complications which the respec- 
tive opinions of Judge BENEDICT and Justices CHURCH 
and SCOTT left open, and which the opinions of LIND- 
SAY, HOFFMAN and JOHNSON attempted to close, and 
such was the very gate which the constitution sought to 
close when it declared in Sec. 10, Art. 1: ‘*No State 
shall enter into any treaty, alliance or confederation.” 

On this subject Chief Justice TANEY said: ‘‘ The 
“framers of the constitution manifestly believed that any 
“intercourse between a State and a foreign nation was 
“dangerous to the Union; that it would open’a door of 
“which foreign powers would avail themselves to obtain 
“influence in the separate ‘states. Pravisions were there- 
“fore introduced to cut off all negotiations and inter- 
“course between the State authorities and foreign na- 
“tions.” 

Holmes v. Fennison, supra. 

Now if it is the intent of the constitution to prevent 

the State of Illinois from making a treaty with Peru, to 
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obtain the possession of offenders against its criminal 
code, because such a thing would be dangerous to all 
other States and to the general government; is it not 
just as much the intent of the constitution to inhibit the 
same result, by an indirect proceeding, which is mani- 
festly more dangerous than the proceeding directly in- 
hibited? 


OF THE INTER-STATE REQUISITION PROCEEDING. 


Considerable stress is laid upon this subject by Justice 
SCOTT in his opinion in this case, although he finally 
abandons it with the admission that to hold it to be of 
consequence would be too technical The circum- 
stances concerning this inter-State requisition are set 
out in the plea and are as follows: While Mr. Ker was 
at Honolulu in the Sandwich Islands, held a close pris- 
oner by Julian, the State agent, and the officers of the 
U. S. ship “Essex,” on board of the vessel where the 
original kidnappers had placed him, to-wit: On June 
18th, 1883, Governor Hamilton of Illinois, directed a 
requisition upon the Governor of California for the 
arrest and surrender of Mr. Ker, pursuant to the inter- 
State law asa fugitive from the justice of Illinois, and 
appointed Frank Warner as State agent. Pursuant to 
this requisition the Governor of California, on June 
25th, 1883, issued his warrant of extradition, although 
Mr. Ker did not arrive in California until two weeks 
following, to wit: On July gtk 883, when he was 
brought in by Julian on the ship City of Sidney” from 
Honolulu, and Julian and Warner brought Mr. Ker to 
Chicago and placed him in custody of the sheriff. 

No attention was given this proceeding by counsel 
upon either side in the respective arguments before the 
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Supreme Court of Illinois, and it is.respectfully insisted 
that the proceeding was and is entitled to no respect 
or consideration whatever. In the first place the inter- 
State law provides as follows: 

“Whenever the executive authority of any State or 
“Territory demands any person as a fugitive from Justice 
“of the executive authority of any State or Territory to 
“which such person has fled, and produces a copy of an 
“indictment found, or an affidavit made before a magis- 
“trate of any State or Territory, charging the person 
“demanded with having committed treason, felony or 
“other crime, certified as authentic by the governor or 
“chief magistrate of the State or Territory from which 
“the person has fled, it shall be the duty of the execu- 
“tive authority of the State or Territory to which such 
“person has fled to cause him to be arrested and 


99 


“secured, etc. 
Sec. 5278, U. S. R. S. 

Now, as the papers upon which the Governor of Illi- 
nois based his requisition to California, and upon which 
the Governor of California based his warrant, not only 
failed to show that Ker had fled to California or that he 
was to be found there, but alleged that “he was about 
to arrive in California;” and as the plea alleged, that 
on June 18th, when our governor issued his requisition, 
and on June 25th, when the Governor of California 
issued his warrant, Ker was at Honolulu in the Sand- 
wich Islands. And that the indictments were not 
certified as authentic by our governor; the court will 
readily see why that the California requisition and 
warrant were considered utterly void, as being without 
any of the jurisdictional requirements of the act of 
Congress. The party required to be delivered up had 
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never been within the territorial limits of California at 
the time the application was made, and the governor's 
warrant issued. 

But there are much stronger reasons for ignoring this- 
California requisition. If the treaty is not a law, and 
the court can aot look behind its capias to inquire into 
its jurisdiction, or whether Mr. Ker has been delivered 
up to justice in the mode provided by the treaty, then 


Lord TENTERDEN’S rule applies here, and the California 


requisition is utterly useless, and can have no possible 
bearing on the case—the capias is strong enough. But 
if the treaty is a law to be enforced by the court, a law 
governing the entire question of the delivery up to 
justice of a man in Peru; a law providing how that 
object shall be accomplished, and, in order to maintain 
itself, necessarily inhibiting every other mode of obtain- 
ing jurisdiction, then the California requisition was 
simply a step.in the evasion of the supreme law and 
consequently a step inhibited. 

If this treaty provided in terms “that a fugitive should 
only be delivered up to justice in the mode provided,” 
it is manifest that this kidnapping and inter-State pro- 
ceeding would be unavailing to confer jurisdiction. If 
these precedent conditions are of the essence of the 
treaty, then the maxim, expressio untus, est exclusio 
alterius, applies to them, and the result is the same as 
though the prohibition was expressed. 

IN CONCLUSION.—Under the rule laid down by Chief 
Justice TANEY, in FHfolmes v. Fenntson, supra, that 
where the governor of a State acting under authority of 
law commits an act in violation of the supreme law, 
that it is nevertheless, as to the supreme law, the act 
of the State; it may be entirely consistent to say, “that 


ss 


when the State procures the appointment of an agent 
under authority of law to obtain foreign extradition, 
and that agent violates the supreme law and the rights 
of the accused under it, and the State accepts and 
enjoys the fruits of such violation, such violation of the 
supreme law is, as to that law, the act of the State. If 
this is so this judgment must be reversed. ~ 

Or, as declared by Chief Justice JAY, in Younes v. 
Walker, supra, that to violate the rights of a person 
accruing under a Federal treaty, is to violate the 
Federal sovereignty itself; then the jurisdiction based 
upon a violation of the Federal sovereignty must fail, 
and this plaintiff in error be released. 

But this case is submitted upon a broader and more 
simple proposition than either of these, namely: 

That men can only be brought to trial for crime by 
“due process of law,” and when the Federal law pro- 
vides what the rights of an accused shall be, and what 


shall be necessary to oust those rights, that such Federal 


law must be obeyed, and that a jurisdiction obtained 
by direct or indirect evasion of the Federal law is an- 
lawful. jurisdiction and consequently no jurisdiction at 
all. And, therefore, this judgment of the Supreme 
Court of Illinois should be reversed, and tke release of 
piaintiff in error directed. " 

It is hoped that no apology will be considered neces- 
sary for the length of this brief or the time taken upon 
the subject. The importance of the question cannot be 
overestimated, as was said by Chief Justice TANEY in 
Holmes v. Fennison, supra: 

“This involves an inquiry into the relative powers of 
“the Federal and State Governments, upon a subject 
“which is sometimes one of great delicacy In the case 
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“before us the party concerned is an obscure individual, 
“not a citizen of the United States; and who is not 
“likely to attract any great share of public attention. 
“But in times of war and of high excitement, the prin- 
“ciple now to be decided may reach cases where great 
“public interests are concerned, and where the surrender 
“may materially affect the peace of the Union. We 
“are fully sensible of the importance of the inquiry, 
“and of the necessity of approaching it with the utmost 
“deliberation and caution.” 

And the opinion of this court in the case at bar, it is 
confidently expected, will place these extradition 
treaties, in the jurisprudence of the country, upon that 
plane of dignity which the constitution so evidently 
intended they should occupy, and will forever destroy 
the numerous opportunities for inter-national and na- 
tional complications, and violation of personal right, 
which their evasion leaves open. 

Respectfully submitted, 
ROBERT HERVEY and 
C. STUART BEATTIE, 


For Plaintiff in Error. 
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that plea a general demurrer was sustained and defend- 
ant was by the court required to plead over. Against 


the protest of defendant that he was entitled to immunity 
from prosecution for the offenses alleged against him on 


the indictment, on account of the matters set forth in his 


plea and because he refused to plead over, the court 
entered a plea of not guilty for him. On the trial the 
jury found defendant guilty of embezzlement as charged 
in the indictment and fixed the term of punishment at 
ten years in the penetentiary. A motion for a new trial 
entered by defendant was overruled and the court pro- 
nounced judgment on the verdict and defendant brings 
the case to this court on error. One ground of error 
relied on with much confidence is the decision of the 
court sustaining the demurrer to defendant’s plea, call- 
ing in question the right of jurisdiction of the court to 
proceed with the first trial against him, or what is the 
same thing, it is insisted it was error in the court not to 
grant him immunity from prosecution. 

Of course the demurrer admits the facts alleged in 
the plea, and there can be no controversy as to what 
they are; shortly stated the principal facts are, that 
upon the written request of the Governor of Illinois 
the President of the United States issued an extradi- 
tion warrant directed to the Government of the 
Republic of Peru for the surrender of defendant under 
the treaty of our Government with that Government, 
and named therein Henry Julian as messenger to receive 
from the authorities of Peru. The crime of larceny 
with which defendant stood charged is one of the 
offenses specified in the treaty for which a party should 
be surrendered, and it was specified in the President’s 
warrant as the crime for which his surrender was de- 


ili 
manded. Inthe same day the execution warrant was 
issued, the Secretary of State at Washington made a 
written request upon the United States Consul acting at 
Lima to procure the execution of Peru to surrender 
defendant to Julian, under the treaty between the United 
States and Peru of September 12, 1880, which it is 
averred was and is the only treaty in force between the 
two Governments. It is then averred no request was 
ever made by the U. S. Consul at Lima or by Julian or 
any other person before any of the authorities or diplo- 
matic agents of the Government of Peru, for the surren- 
der of defendant in compliance with the President’s 
warrant, nor was any consent or authority given by the 
authorities or diplomatic agents of Peru to Julian or to 
any other person to arrest and remove defendant from 
Peru for any cause, and on the 3rd day of April, 1883, 
while defendant was domiciled at Lima in Peru, Julian 
with the aid of persons whose names are unknown, with- 
out any authority ‘or warrant from the authorities or 
diplomatic agents of Peru, arrested defendant and forced 
him to go to Callas and then placed him on board the 
Steamship “Essex,” and kept him a close prisoner on 
such vessel. Afterwards the “Essex” sailed to the port 
of Honolulu with defendant on board, and there at that 
port, but perhaps outside the harbor, defendant was 
transferred to the “City of Sidney,” an American ship 
about to sail for San Francisco in California: The 
steamship ‘‘ Essex” was a vessel belonging to the navy 
of the United States, and was at the time commanded 
by officers of the Navy. The ‘‘City of Sidney” was, 
perhaps, an American vesse!, but how that is matters 
little. While these events were transpiring the parties 
prosecuting procured from the Governor of the State of 
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Illinois a requisition upon the Governor of California 
for the arrest of defendant in which Frank Warner was 
named a suitable person to receive defendant for the 
authorities of California and bring him to this State for 
trial. Afterwards the Governor of California issued 
his warrant in pursuance with the, requisition of the 
Governor of the State of Illinois for the arrest of de- 
fendant. On his arrival at San Francisco in the ‘‘ City 
of Sidney” defendant was arrested on the warrant of 
the Governor of California and delivered to Frank 
Warner—the messenger named to receive him, and was 
by him brought into this State and delivered into the 
custody of the Sheriff of Cook County, where the in- 
dictment 3n which he was afterwards tried was found 
and was then pending in the Criminal Court against 
him; other matters are contained in the plea but as 
they are not necessary to an understanding of the dis- 
cussion that is to follow they need nut be stated. 

One proposition asserted by counsel for the defense 
is the Criminal Court of Cook County never obtained 
jurisdiction of defendant by ‘** due process of law” for 
the purpose of trying him for larceny or any other 
crime. 

The position taken on this branch of the case is much 
weakened by the consideration it appears from the 
averments of the plea itself, the bringing of defendant 
into the State, trying him for an offense committed 


‘within its limits was by ‘‘ due process of law” what- 


ever wrong may have been done him elsewhere. The 
Governor of the State of Illinois made a requisition 
upon the Governor of the State of California for the 
surrender of the defendant as a fugitive from the jus- 
tice of the State and designated Frank Warner to re- 
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ceive defendant and bring him back to this State. In 
compliance with that requisition the Governor of Cali- 
fornia did issue his warrant upon which defendant was 
arrested within the jurisdiction of that State and 
delivered into the custody of Frank Warner who 
brought defendant into this State and delivered him to 
the Sheriff of Cook County. That was in accordance 
with usage and law. It is not allowable on the trial of 
one who has been surrendered by a sister State under 
the laws of Congress as a fugitive from justice to enquire 
as to the regularity or irregularity of such surrender. 
It effects neither the guilt or the innocence of the accused 
nor the jurisdiction of the court to try him. 

Conceding as may be done, defendant was arrested 
in Peru and brought into the State of California with- 
out warrant of law, the State now prosecuting defend- 
ant was not a party to any violation of any treaty or 
other public law. The application the State made to 
the Executive department of the general Government 
was for the legal arrest of the defendant, and if there 
was any abuse of the warrant of the Federal Govern- 
ment or any treaty obligations with a friendly 
power violated, it was done by the State now conduct - 
ing the prosecution against defendant. Julian whom it 
is alleged made the illegal arrest of the defendant and 
brought him within the jurisdiction of the State of Cal- 
ifornia, was acting either under the warrant of the 
President or on his own responsibility. He did not 
bring defendant into this State at all. It was done by 
another person on a requisition from the Governor of 
Illinois and on a warrant issued by the Governor of Cali- 
fornia for his arrest in that State. 


Of the action of the State prosecuting him, defend- 
‘ 


v1 


ant can have no just ground of complaint that he was 
brought within its jurisdiction without ‘‘due process of 


law.” 
The People v. Rowe, Cr. Rep. 253. 
Adriance v. Lagrave, 59 N. Y. 110. 


The State v. Ross, 21 lowa, 467. 


But waiving every objection to the plea that may 
seem too technical and considering it on the broadest 
grounds taken in its support it is thought the demurrer 
was properly sustained. Three propositions are stated 
which if they can be maintained it is insisted lead to 
the conclusion the Criminal Court of Cook County 
never obtained jurisdiction of defendant to try him for 
larceny or any other crime. 

ist. That the United States by its treaty with the 
Republic of Peru provided ‘‘due process of law” for 
getting jurisdiction of persons domiciled in that country 
charged with having committed certain crimes, among 
which is larceny, of which defendant was charged in one 
count of the indictment against him. 

2nd. That such ‘‘due process of law” must be obeved 
in all its terms, expressed or implied, and, 

3rd. That such ‘‘due process of law” for the pur- 
pose of getting Jurisdiction in such cases by necessary 
implication excludes any other mode of getting juris- 
diction. 

The defendant was not in fact brought within the 
jurisdiction of the United States under its treaty with 
Peru, but the argument assumes that if defendant was 
brought back to the United States otherwise than 
under the treaty between the United States and Peru, 
his capture and detention would be uplawful as being 


in violation of a right of asylum he is supposed to have 
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had under the treaty at the place he was domiciled when 
captured. No principle is suggested on which this 
proposition can be maintained as broadly as stated, nor 
is any case English or American cited where the decis- 
ion was rendered on analogous facts with the case being 
considered that holds the doctrine contended for. Un- 
doubtedly at common law, the rule is, the court trying 
a party for a crime committed within its jurisdiction, 
will not investigate the manner of his capture in case 
he had fled to a foreign country and had been brought 
back to its jurisdiction, although his capture had been 
plainly without authority of law. It is sufficient the 
accused is in court to require him to answer the indict- 
ment against him. It is thought and with good reason 
any other rule would work great embarrassment in the 
administration of the criminal law. 

In ex parte Scott, 9 Barn. and Cress, 446, the accused 
was arrested at Brussels by a police officer without any 
warrant of law and, brought back to England. The 
prisoner was brought upon habeas corpus that she 
might be discharged. It appeared a true bill had been 
found against her for a misdemeanor, and Lord Tenter- 
den, before whom the writ was heard, refused to enquire 
into the circumstances of her arrest, whether it was 
legal or illegal and held the accused amenable to justice. 
It was said in that case if the act complained of were 
done against the law of a foreign country, that country 
might have vindicated itsownlaw. It does not seem to 
be doubted that this case accurately states the common 
law on this subject. Nor is it doubted that many well 
considered American cases declare the same doctrine. 

The Statev. Smith Bailey, (South Car.) Law 
Rep. 281, and note. 


vill 
The State v. Brewster, 7 Ver. 118. 
Adriance v. Lagrave, 59 N. Y. 110. 
The State v. Ross, 21 lowa, 467. 
U.S v. Caldwell, 8 Blatch. 131. 
| U. S. v. Lawrence, 13 Blatch. 295. 

The rule is different in civil cases for the reason a 
party guilty of a fraud in being a party within the juris- 
diction of the court will not be permitted to have a 
personal advantage from his own wrongful conduct. 

It may be well to recur again to the distinction taken 
by counsel which it is insisted takes the case being con 
sidered out of the rule established by the English and 
American cases cited, that some further discussion may 
be had upon it. The position taken is that where a 
treaty exists between two governments no capture can 
lawfully be had of a party accused of crime in the 
country to which he has fled for asylum, except under 
the terms of such treaty, and if a capture and removal 


of a party is made in violation of the treaty it is with- 
and the court within whose 


out “due process of law’ 
jurisdiction the accused is wrongfully brought obtains 
no rightful jurisdiction to try him for any crime, either 
for the crime for which it was attempted to extradite 
him or for any other crime. This exact question aris- 
ing in this case was no: involved in either of the cases 
ut supra, nor indeed has the attention of the court been 
called to any case where the facts were precisely analo- 
gous. Of course no one would contend the manner of 
the capture of one accused of crime who has fled from 
the justice of the State could effect in any manner the 
question of his guilt or innocence of the crime charged 
in the indictment, and how can it effect the jurisdiction 
of the court before whom he stands, to try him for 


IX 

crime is a proposition not supported by any satisfactory 
reasoning nor by any analogies of the law. But place 
it on the yet broader and perhaps more reasonable 
ground it is not perceived how any irregularity in the 
capture and return of a fugitive from the justice of the 
State can secure him immunity from prosecution for 
crime, whether it is one for which he might be lawfully 
extradited under any public law or not. No reason 
arising out of any public exigency or any consideration 
as to the liberty of the citizen requires the adoption 
of any such doctrine in to the jurisprudence of the 
State. Should the laws of a foreign nation be out- 
raged by the wrongful capture and transportation of a 
party accused of crime and who at the time was domi- 
ciled within its jurisdiction, in case a controversy arose 
it would seem it would be between the two general 
governments and as to which the State courts could 
determine nothing. It is confidently insisted all through 
the argument forthe defense that defendant’s right of 
asylum under the treaty between the two governments 
was complete when he was domiciled in Peru—and that 
he has been deprived of that right by sheer force with- 
out “due process of law " But is that position tenable? 
Upon what principle can it be maintained? As a 
question of law on the facts as stated in the plea, de 

fendant never had any right of asylum in Peru that 
would secure his immunity from arrest on account of 
offenses mentioned in the treaty and for which a party 
was subject to extradition. Conceding as may be done 
for the purposes of this decision the proposition insisted 
upon the enumeration of certain crimes in the treaty 
for which a party may be extradited, implies that as to 
all other offenses heis guaranteed asylum in the country 
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where he is domiciled, how does that, if true, affect the 
question being considered? As to the crime of larceny 
with which the defendant was charged he could have no 
right of asylum in Peru, as that is one of the crimes 
enumerated in the treaty and what right secured by 
treaty was violated when he was arrested either with or 
without due process of law. The accused was subject 
to extradition at any time under the treaty and what 
difference can it make in law as to the right of a State 
court to try defendant for an extraditable crime whether 
the existing treaty was in fact observed in all its forms. 
That which was done, if wrong, was in violation of inter- 
national law, and if the Government of Peru does not 
complain of the arrest of defendant within its jurisdic- 
tion as an infraction of international law, it does not 
lie in the mouth of the defendant to make complaint on 
its behalf. Questions arising under international law 
concern principally the nations involved and their settle- 
ment is a national affair. 

Rejecting, as must be done, the erroneous assumption, 
defendant had the right of asylum in Peru under the 
treaty between the two governments and the argument 


for the defense is wholly without force. It is plain he 
had no right of asylum the law of either government 
would protect. The treaty as to the crime of larceny 
with which defendant stood indicted had provided no 
asylum that would secure him immunity from arrest for 
that crime in the country where he wasdomiciled The | &. 
utmost that can be claimed is that the person having 

the President's warrant for extradition of defendant pro- - 
ceeded irregularly and may have rendered himself liable 4 
as for a personal trespass, but he deprived defendant of line 
no right of asylum in the country of his temporary domi- 
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cile for the simple reason he had none secured by any 
public law of which he could be dispossessed. : 

The attention of the court has been called to Com. v. _ 
Hlawes, 13 Bush. 700; The State v. Vanderpool, 16 
Vol. C. LCN. p, 34, and other analogous cases upon 
which great stress is laid as holding principles it is 
insisted ought to control the present decision. These 
cases have been examined and it is found they hold the 
doctrine, a fugitive from the justice of the State who 
has been brought back from the country to which he 
has fled, on a warrant of extradition in conformity with 
the terms of a treaty existing between the two govern- 
ments, cannot be proceeded against or tried by the 
State for any other offenses than those mentioned in 
the treaty and for which he was extradited without first 
being afforded an opportunity to return to the country 
whence he had been brought. Some of these cases 
also declare the familiar principle of international law 
that the right to. demand and receive from another the 
custody of an offender against its laws and who has 
sought an asylum in such foreign country, depends upon 
treaty stipulations between such governments. Where 
4. nu treaty exists no obligation that can be insisted upon 
exists to surrender criminals for trial to the government 
from which they have fled, but as a matter of country 
between friendly nations great offenders are usually 
surrendered on request from the government claiming 
&. the right to try them. A principle running through 

this latter class of cases has much that commends itself 

- to a sense of justice. It is that where a person whose 
&> extradition has been granted for trial for a particular 
ad 


crime named in the extraordinary warrant, the demand- 
ing government obtains no lawful right to try him for 
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any other offenses without bad faith to the government 
that consented to his extradition and for which it would 
have just grounds to demand reparation. Such an act 
would be in violation of both the letter and spirit of 
the treaty. But this doctrine, if it shall be conceded it 
has for its support natural justice and even the weight 
of authority, can have no application tothe case being 
considered. Here the complaint is, the treaty was not 
observed in the capture and detention of the defend- 
ant. It was done by force outside of its provision. 
The extradition warrant issued by the executive of the 
United States demanded defendant should be surren- 
dered on a charge of larceny that he might be tried for 
that offense. That is an extradition crime under the 
treaty with the Government of Peru. It was on that 
charge he was put on trial. It is true he was not con- 
victed of larceny as at common law, but the same indict- 
ment contained counts for embezzlement, an offense of 
which, if convicted, the statute declares “he shall be 
deemed guilty of larceny.” Upon which he was tried at 
the same time of thetrial of the charge of larceny and was 
convicted. Embezzlement as defined in sections seventy- 
four and seventy-five of the criminal cude of this State 
is not larceny at common law, and is perhaps not larceny 
in the sense that term is used in the treaty with Peru 
aud for which a party may be extradited. 

Had defendant pleaded immunity from prosecution 
on the counts which charge him with embezzlement and 
not as to the count that charge him with larceny as at 
common law which is, as has been seen, an extraditable 
crime under the treaty with Peru, then a closer analogy 
would have existed between his case and the cases last 
cited and the question might have been presented 
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whether this court would adopt the doctrine of those 
cases as sound law. That he did not do. By his plea 
he sought immunity from prosecution on the whole 
indictment. The plea might have been good as to the 
counts that charged embezzlement, being a non-extra- 
ditable offense, and not good as to the count that 
charges larceny as at common law, which it is conceded 
was an extraditatle offense and was embraced in the 
extradition warrant. Being bad as to one count the 
plea would be bad as to the whole indictment which it 
professed to answer. There is another reason that 
leads to the same conclusion the case in hand is now 
within the rules declared in the latter line of decisions. 
It is that defendant, as has been seen, was not surren- 
dered by the Government of Peru under its treaty with 
the United States. 

According to the averments in the plea no effort was 
made to obtain defendant on the extradition warrant, 
and the official authorities of Peru were not asked to 
and never did consent to his capture within the juris- 
diction of that government. It was done by sheer force 
and not under the treaty at all. That brings the case 
more nearly under the decisions first cited and they 
must be regarded as of controlling authority. But 
aside from all authority on principle defendant has 
shown no right to immunity from prosecution for the 
offenses for which he was indicted. The Federal .Gov- 
ernment has itself violated no treaty with the Republic 
of Peru. 

The arrest and detention of defendant was not by 
any authority of the general Government and no obli- 
gation is implied on the part of the Federal or any 
State government to the Republic of Peru to secure 
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defendant immunity from prosecution for any offense. 
What was done was done by individual wrong, precisely 
as was done in ex parte Scott, supra, and The State v. 
Brewster, supra, The invasion of the sovereignty of 
Peru if any wrong was done, was by individuals, per- 
haps some of them owing no allegiance to the United 
States and not by the Federal Government. Should 
the Government of Peru complain its sovereignty had 
been invaded by citizens of the United States that 
would be a question arising under international law and 
not under any act of Congress or treaty of the United 
States. Nor will defendant be permitted to complain 
that his right of asylum in Peru has been violated, for, as 
before stated, he had no right of asylum as against the 
crime of larceny under the treaty with Peru, nor any 
absolute right to asylum under comity existing between 
nations. Whether a nation will surrender a fugitive 


from justice that seeks with it an asylum is a question . 


of national comity resting in discretion. In no view 
that can be taken is defendant entitled to immunity 
from prosecution on the indictment under which he was 
convicted. 

“Errors are assigned affecting the merits of the case,” 
and thereupon the court proceeds to pass upon the 
other errors assigned and affirms the judgment. 

Ker v. People, 110 Ill. 627. 


APR 24 1886 


JAMES H. MCKENNEY. 
CLERK. 
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Supreme Court of the United States. 


OcToBER TERM, A. D. 1885. 


FREDERICK M. KER, 


Plaintiff in Error, iii en 
Supreme Court 


of Illinois. 


US. 


PEOPLE OF THE STATE OF ILLINOIS, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


The general doctrine is well settled, both in England 
and this country, that the jurtsdiction of the trial court 
cannot be affected by the circumstances of the capture. 


In ex parte Susanna Scott, Court of King’s Bench, gth 
Barn. & Cress., 446, decided in 1829, it appeared by the 
affidavits that an indictment for perjury had been found 
against Scott, and a warrant had been granted by Lord 
Tenterden for her arrest. The police officer to whom 
the warrant was directed, arrested her at Brussels, 
upon which she applied to the English ambassador for 
assistance, but on his refusal to interfere, was conveyed to 
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England and brought .before Lord Tenterden upon 
habeas corpus. In deciding against her discharge Lord 
Tenterden said: 

« The question therefore is this, whether if a person 
“charged with a crime is found in this country, it is the 
« duty of the court to take care that such party shall be 
‘¢ amenable to justice, or whether we are to consider the 
‘‘ circumstances under which she was brought here. I 
‘ thought and still continue to think that we cannot inquire 
“into them. Ifthe act complained of were done against 
“ the law of the foreign country, that country might have 
‘“‘ vindicated its own law. If it gave her a right of action 
“she may sue upon it.” 


In State v. Smith, 12 South Carolina Law Reports, 
283, decided in 1829, it appeared that Smith had been 
arrested in North Carolina by citizens of South Carolina 
without resort to extradition proceedings, and having been 
brought to South Carolina, was put upon his trial and con- 
victed of a crime committed within that state. The 
court say: 


«The only remaining question is whether the prisoner 
“is entitled to discharge in consequence of being illegally 
“arrested in North Carolina and brought into this state. 
“The pursuit of the prisoner in North Carolina and his 
‘“‘ arrest there was certainly a violation of the sovereignty 
‘Sof that state.” But conclude that whatever may have 
been the circumstances of the arrest, “ It does not come 
“within the control of the court, but belongs to the execu- 
“tive department of the government. The prisoner is an 
“offender against our laws, and for that he owes atone- 
‘¢ ment.” 


In State v. Brewster, 7 Vermont, 118, decided in 1835, 
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it appeared that Brewster interposed to an indictment for 
burglary and theft, a motion for dismissal on the ground 
that he was forcibly, and against his will, brought from 
Canada by citizens of Vermont for the purpose of being 
prosecuted for the said offenses. This motion was over- 
ruled, with leave to Brewster to file a plea alleging these 
facts in the Supreme court, if, in the opinion of that court, 
such facts would affect the jurisdiction. That court over- ~ 
ruled his motion for leave to so plead, saying: 


‘¢ His escape into Canada did not purge the offense nor 
‘oust our jurisdiction. Being retaken and brought, in fact, 
‘within our jurisdiction, it is not for us to inquire by what 
‘¢means, or in what precise manner he may have been 
“ brought within the reach of justice. It becomes, then, 
‘immaterial whether the prisoner was brought out of 
«Canada with the assent of that country or not.” 


In Dow’s case, 18 Pennsylvania State, 37, decided in 
1851, the facts were that Dows being indicted for for- 
gery in Pennsylvania, fled to Michigan. A _ requisition 
was made upon the governor of Michigan, and a warrant 
issued for his arrest. While this warrant was out, Dows 
was apprehended on board a steain boat at Detroit by 
private parties without a warrant, and carried on board 
the boat to Pennsylvania. These facts were set up by 
him as a reason why he should be discharged from plead- 
ing to the indictment; the Supreme court overruled his 
application. 

In State v. Ross and Mann, 21 lowa, 467, decided in 
1866, it appeared that the prisoners, having been indicted 
in Iowa for stealing, were apprehended in Missouri, and 
brought by force and against their will into Iowa, by 
parties acting without any authority either from the 
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authorities of Iowa or Missouri. These facts were pleaded 
in abatement to the jurisdiction of the court. The court 
overruled the plea, saying: 

«It may be conceded that the prisioners were arrested in 
“ the State of Missouri and brought to this state by force 
“ and against their will, by parties acting without authority 
“ either under requisition of the governor, or otherwise. 
« After thus being brought to the state, however, they 
‘“ were rearrested, turned over to the authorities, and 
“ proper steps taken for their detention and trial. The 
‘ claim is, that this arrest was in violation of the law; 
‘¢ that the prisoners were brought within the jurisdiction 
“of the state by fraud, violence, and without any sem- 
“ blance of authority or right; and that comity to the 
“ rights of a sister state, a just appreciation of the rights of 
“a citizen, and a due regard for the integrity of the law, 
“and its administration, demand that courts should, under 
‘ such circumstances, refuse their aid, and indeed, that 
“there can be no rightful exercise of jurisdiction over 
‘‘ those thus arrested. * * * That our own laws have 
“ been violated is sufficiently shown by the indictment. 
« For this, the state had a right to detain the persons and 
“ itis of no importance how, or where, their capture was 
“ effected.” 


In United States vy. Caldwell, 8 Blatch., 131, decided in 
1871, it appeared that the defendant was indicted for 
bribing an officer of the United States. He pleaded 
against the jurisdiction, on the ground that he was 
brought therein from Canada under an extradition treaty 
on the charge of forgery, and that the offense of bribery 
was not within the treaty. BENEDICT, J., sustained a 
cemurrer to the plea, saying: | 


¢ Whether extradited in good faith or not, the prisoner 
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“in point of fact is within the jurisdiction of the court, 
“ charged with a crime therein committed; and I am ata 
«loss for even a plausible reason for holding such a plea 
‘‘as the present, that the court is without jurisdiction to 
“try him. The question appears to me to be not one of 
“the jurisdiction of the court, but rather of privilege 
“from arrest; and I cannot say that the fact that the de- 
“fendant was brought within the jurisdiction by virtue of 
“a warrant of extradition for the crime of forgery, affords 
‘him a legal exemption from prosecution for other crimes 
“by him committed.” 


In the matter of Noyes, United States Circuit court for 
New Jersey, reported in Vol. 17, Albany Law Journal, 
407, it appeared that Noyes was a citizen of Con- 
necticut, and being in the city of Washington in relation 
to legislation pending before Congress, was captured 
in his room about midnight, by three men who took 
him to the State of New Jersey, his captors having 
no authority under extradition proceedings to arrest him. 
Being detained by the State authorities, he set up these 
facts in an application for a writ of habeas corpus. Justice 
Nrxon refused the writ, and in disposing of the question 
Says: ; 

“If the state court, without regard to the lawfulness or 
‘“ unlawfulness of the methods adopted to obtain the custody 
“of the body of the prisoner, may detain him for trial upon 
«the same or other indictments charging him with offenses 
“against the criminal laws of the state, he has no claim 
“upon this court for a discharge on the ground that his 
“rights as a citizen were violated by the parties who 
“secured his person in a foreign jurisdiction, other than 
‘by due process of law.” 
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To the same effect are the adjudications in People -v. 
Rowe, 4 Parker, N. Y. Cr. C., 253; ex parte Coupland, 
26 Texas, 388; Adriance v. LaGrave, 59 N. Y., 110; The 
United States v. Lawrence, 13 Blatch., 295. 


The doctrine of the foregoing cases is admitted by the 
learned counsel for the plaintiff in error to be settled law in 
beth England and America. But it is contended that the 
treaty between the United States and Peru of Sept. 2oth, 
A. D. 1870, for the extradition of fugitives, introduces into 
this case an element not found in the previously adjudicated 
cases. The learned counsel insist, if we understand 
their argument, that the treaty constitutes the sole 
authority for extradition between the two countries; that 
a capture made outside of the authority and forms of the 
treaty would be in contravention thereof, and that there- 
fore the courts could not put to trial a fugitive so captured 
without doing violence to the terms of the treaty. This 
doctrine is stated to be upon the authority of Common- 
wealth v. Hawes, 13 Bush (Ky.), 700; Blantford v. The 
State, 10 Texas, 6335; Zhe State v. Vanter pool, 3g Ohio 
State, 273; OCnited States v. Watts, 14 Federal Reporter, 
I 30. 

The reasoning of learned counsel is not supported 
either by logic or the authorities cited. The cases cited 
were those of fugitives who had been brought from coun- 
tries having treaties for extradition with the United 
States, containing stipulations that fugitives charged with 
certain offenses should be delivered up for trial for the 
offenses named in the demand; the question decided was, 
if the courts to which they were returned had juris- 
diction to try them for offenses offer than those named 
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in the demand. The reasoning upon which the conclu- 
sions were arrived at is, that the respective treaties under 
which the fugitives were extradited, having stipulated that 
they should be tried for the offense named in the demand, 
by implication provided that the fugitives thus extradited 
should be tried for no offense other than the one so 
named; connecting that implied stipulation with the con- 
stitutional provision that a treaty isa part of the supreme 
law of the land, the courts concluded that they were 
prohibited by the supreme law of the land from try- 
ing fugitives for any offense other than the one named, 
and that to that extent the several treaties curtailed 
their jurisdiction. The elements of these decisions are, 
jerst, that the respective treaties of extradition in ques- 
tion prohibited the trial of the prisoners for any offense 
other than that named in the demand; and second, that 
such prohibition was a part of the supreme law, and 
| therefore limited. the jurisdiction of the state courts. 
Without stopping to discuss now the correctness of the 
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premises or reasoning upon which these adjudications 
rest, we deny that they afford any ground for the position 


taken by our opponents. 


First. The treaty for extradition of September, 1870, 
between the United States and Peru, contarns no implied 


| either country, shall not be put to trial for any offense in 
| the courts of the other, unless his capture has been effected 
under the authority and forms of the treaty. 


Such interpretation would violate both the letter and 
purpose of the treaty. Treaties for reciprocal extradition 
were not intended as additional guarantees of the national 
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right to extend asylum. The purpose for which they 
were entered into was to create an od/igalion upon the 
several parties to surrender fugitives found upon their 
soil. A single historical glance at the state of inter- 
national law upon the subject of extradition, at the time 
treaties for extradition came to be made, will clearly 
show the purpose of their introduction. One school 
of international law writers held that nations, even in 
the absence of special agreement, were under international 
obligation to surrender fugitives from the justice of other 
civilized nations. Another school contended that nations 
were under no obligation to withdraw asylum from fugi- 
tives, but that their surrender were acts of comzty, which 
ought to be exercised upon proper occasions. The whole 
contention was whether the withdrawal of asylum from, 
and the surrender of a fugitive, by the nation to whose terri- 
tory he had fled was a matter of od/igatzon, founded upon 
general international duty, or a matter of comity, 
to be exercised upon individual judgment of the 
circumstances of each case. In practice, the latter 
view was followed, and thus the whole matter of 
extradition was subject to the good will or caprice of the 
government of the territory in which the offender had 
taken refuge. To secure, therefore, something like unz- 
form reciprocity in the surrender of fleeing criminals, 
special contracts or treaties for extradition were resorted 
to. The special object of these treaties was to designate 
certain offenders to whom asylum would be no longer 
extended, and whom the government would be under ob- 
ligations to surrender for punishment. The treaty in 
question between the United States and Peru recites its 
object in the preamble, as follows: 


“The United States of America and the Republic of 
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« Peru, having adjudged it expedient, with a view to the 
“ better administration of justice and the prevention of 
“ crime within their respective territories and jurisdictions, 
‘‘that persons charged with crimes hereinafter enume- 
‘rated, should, under certain circumstances, be recipro- 
‘¢ cally delivered up, have resolved to conclude a treaty 
“for this purpose, etc., etc.” 


The purpose of the treaty having been thus attained by 
fixing the mutual duties of the contracting nations with — 
respect to the designated offenders, the treaty proceeds to 
construct the /ega/l machinery or procedure through which 
those duties may be performed. These two purposes being 
accomplished, the contract ends. It seems plain that this 
new graft upon previous international law was intended to 
Sacilitate the pursuit and punishment of criminals, and not 
to extend to them further immunity. The treaty does not 
confer upon the parties thereto additional right of giving 
asylum, but modifies and limits such right as previously 
existed. If the United States, without the consent of Peru, 
should go upon her soil to capture a criminal to whom 
Peru was extending refuge, would such capture be a 
violation of this special treaty between the two countries, 
or of the general sovereignty of Peru over her own soil? 
Does the treaty extend any additional security to the right 
of sovereignty’ We submit that its sole purpose is to 
designate certain cases in which the sovereign right of 
extending asylum shall ot be exercised. 


Second. The treaty of extradition in question ts a con- 
tract solely between nations, and does not confer upon the 
fugitive any right of immunity which ts enforceable by 
the judiciary. 


IO 


A treaty to which the government of the United 
States is a party presents two aspects. In one aspect it 
relates to the government as an 7nternational compact, 
and the observance and enforcement of its stipulations 
rest solely with the political branch of the government; 
in another aspect, it relates to the nation as munzicrpal 
law, to the extent that it affects private rights of person 
and property. The treaty-making power having been 
conferred upon the political branch of the government, 
upon that branch alone is charged the duty of interpreting 
and enforcing it, so far as it is a compact between inde- 
pendent nations. If} in the questions growing out of 
purely international compacts, the judiciary could inter- 
pose the enforcement of its interpretations, what could 
prevent its absorbing the largest and most responsible 
share in the management of our foreign affairs? In the 
division of power among the different departments, the 
jurisdiction of the judiciary with reference to interna- 
tional contracts was limited to their effect upon the private 
rights of individuals. The test of jurisdiction is, does the 
treaty, as it affects the question, operate upon any private 
right of the citizen, as distinguished from its operation 
upon the duty or right of the nation, as an independent 
party? | 

In the Head Money cases, 112 United States, 598, Mr. 
Justice MILLER very clearly enforces this distinction: 


« A treaty is primarily a compact between independent 
‘‘nations. It depends for the enforcement of its provisions 
‘¢on the interest and the honor of the governments which 
“are parties to it. If these fail, its infraction becomes the 
“subject of international negotiations and recl&nations, so 
‘‘ far as the injured party chooses to seek redress, which 
‘may in the end be enforced by actual war. It is obvious 
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“that with all this the judicial courts have nothing to do, 
“and can give no redress. But a treaty may also contain 
“ provisions which confer certain rights upon the citizens 
“ or subjects of one of the nations residing in the territo- 
“ rial limits of the other, which partake of the nature of 
‘ municipal law, and which are capable of enforcement as 
‘between private parties in the courts of the country. 
‘ An illustration of this character is found in treaties, 
‘which regulate the mutual rights of citizens and subjects 
“of the contracting nations in regard to rights of prop- 
‘erty by descent or inheritance, when the individuals 
‘concerned are aliens. The constitution of the United 
«¢ States places such provisions as _ these in the same cate- 
“ gory as other laws of Congress, by its declaration that 
“¢this constitution and the laws made in pursuance 
“thereof, and all treaties made or which shall be made 
‘under authority of the United States, shall be the su- 
“ preme law of the land.’ A treaty, then, is a law of the 
‘land as an act of Congress is, whenever its provisions 
‘‘ prescribe a rule by which the rights of a private citizen 
‘or subject may be determined. And when such rights 
“ are of a nature to be enforced in a court of justice, that 
“ court resorts to the treaty for a rule of decision for the 
“ case meron it as it would to a statute.” 

State of Georgia v. Stanton, &c., 6 Wall., 

50. 

Martin v. Borden, 7 How., 1. 

‘Kennett et al. v. Chambers, 14 How., 38. 

Cherokee Nation v. Georgia, § Pet., 1. 


Assuming then that the treaty in question implies a 
promise upon the part of the United States, that extradition 
will not be effected, except as therein provided for; 
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and that the United States government in causing or 
permitting Ker to be brought back to our courts in a 
manner outside of the authority and forms of the treaty, 
stood guilty of a violation of these implied terms; the 
question still remains, who is competent to complain, and 
to what branch of our government ought the complaint 
to be made? If the treaty is a purely international 
compact, conferring no private right upon Ker, the only 
party competent to complain would be the government 
of Peru. Before Ker can be heard, it must appear that 
some private right of his has been affected by the acts 
violative of the treaty. What private right did Ker 
acquire under the treaty, that has been violated in his 
capturer He was a flagrant offender against our laws 
—does a wrong done to Peru give Ker a right against 
our lawsr Isa trespass upon the sovereignty of Peru, 
a counterclaim, properly pleadable by Ker, to our claim 
of punishment for his offenses? If so, his case furnishes 
a new instance of vicarious atonement. Suppose his 
capture was an unlawful invasion of the soil of Peru, 
what authority has he shown that Peru is not thank- 
ful for the invasion, or desires him to be returned? It is 
not to be lightly presumed that the sister republic cares 
to people her soil with our escaped thieves and em- 
bezzlers. : 


There is a hint in the brief of learned counsel that the 
treaty confers upon the fugitive @ right of asylum. We 
beg to suggest that our government was not wholly free 
from trouble in maintaining the right of voluntary tmmr- 
gration upon good motives and for justifiable ends. It 
would be a considerable advance, either in the right or 
wrong direction, were we to adopt the doctrine that a 
malefactor, whose offense the laws of all civilized peoples 
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denounce, after running the gauntlet of flight, is entztled 
to an asylum on the first foreign soil his guilty feet have 
touched. The term “rightof asylum ” is not applicable 
to the fugitive, but means the right of the nation to ex- 
tend asylum. A fugitive from justice acquires no right 
of asylum against the hand of the law he has violated. 
Under the municipal law of the country to which he has 
fled he may have the right of personal liberty until due 
process of law has been complied with; but, as against the 
nation from whose justice he has fled, he has such asylum 
only as the government, in whose territory he is, extends. 
While in the territory of Peru, Kerr'was affected by two 
relations. His relation to the municipal law of Peru, and 
his relation to the laws of the United States, from which 
he had fled. What rights he had under the municipal 
law of Peru it is not competent in this case to investigate. 
This is not the court to enforce either the privileges or 
punishments of foreign law. It would be difficult to point 
out what private right he has against the laws of the 
United States, under either legislative enactment or treaty. 
The conception of a r7ghé upon the part of one person in- 
volves necessarily an od/igatzon upon the part of others. 
A right of liberty involves the obligation to allow liberty; 
a right of possession involves the obligation to refrain 
from interfering with that possession; a right of property 
involves the obligation not to trespass upon that property. 
Under what obligation is the government of the United 
States to Ker, created by his successful flight? If Peru 
had surrendered him to the United States independently 
of the treaty for extradition, what right of asvlum could 
Ker set up against our law? If successful flight beyond 
the borders of a foreign power confer a right of refuge, 
the maxim of the Spartans, that crime successfully con- 
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cealed is not reprehensible, ought to be quoted as an 
authority very nearly in point. 


In State v. Brewster, supra, the court say: 


“ This universal practice sufficiently shows that immu- 
“nity from punishment is not a legal consequence of hav- 
“ing taken refuge in a foreign jurisdiction, to be claimed 
‘‘as a matter of right by the offender. If it were so, the 
“act of such foreign government in surrendering the 
“offender would be in itself improper, and could have no 
“legal tendency to deprive him of this right. It is im- 


‘ possible to conceive any sound principle upon which 
“such immunity can be conceded to the offender. * 

«* * If that nation complain, it is a matter which |. 
“concerns the political relation of the two countries, and 
“in that aspect isa subject not within the constitutional 
‘ powers of this court.” 


In Dow’s case, supra, Mr. Chief Justice GrIBson says: 


| « The sovereignty of the state, therefore, was not out- 
‘raged unless it resided in the prisoner’s person. A sov- 
“ereign state is doubtless bound to fight the battle of its 
‘citizen when his quarrel is just, but it is not bound to 
| ‘ maintain him against demands of foreign justice from 
‘which he has fled. It may or may not interpose its : 
“shield at discretion, but the exercise of this discretion i 
‘¢ will be directed, not upon any claim he is supposed to 
‘have upon it, but by a consideration of the consequences 
“to the general weal.” 


In People v. Rowe, supra, the court say: 


« As to the arrest, it was undoubtedly the fruit of an 
“agreement for the violation of the prisoner’s right of 
‘ personal liberty on Canadian soil; for that he -has, we 
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“ presume, a remedy in the Canadian courts, and perhaps 
“in our own. Whether the dignity of Great Britain has 
“ been insulted by the act of its subject, in hurrying the 
“ prisoner across Suspension Bridge from a part of Her 
« Majesty’s dominions, we are not called upon to inquire. 
‘The question is an international one, and cannot arise 
“unless Her Majesty’s government shall see fit to lay the 
“matter before our government.” 


In United States v. Caldwell, supra, Mr. Justice BENE- 
DICT says: 


‘¢ While abuse of extradition proceedings, and want 
“of good faith in resorting to them, doubtless con-. 
“ stitute a good cause of complaint between the two gov- 
‘ ernments, such complaints do not form a proper sub- 
“ject of investigation in the courts, however much those 
“tribunals might regret that they should have been per- 
“mitted to arise. To hold otherwise would, in a case 
“like the present, permit a. person accused of crime to 
‘put the government on trial for its dealings with a for- 
“eign power.” 


In Zhe United States v. Lawrence, 13 Blatch., 295, the 
court Says: : 

«An offender against the justice of his country 
“can acquire no rights by. defrauding that justice. 
“ Between him and the justice he has offended, no 
‘rights accrue to the offender by flight. He remains at 
“all times and everywhere liable to be called to answer 
“to the law for his violations thereof, provided he comes 
‘“ within the reach of its arm.” 


In the matter of Noyes, supra, Mr. Justice Nixon says: 


“ Questions were discussed in the argument which may 
‘properly arise between governments as to the construc- 
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‘tion of extradition treaties * * * but which,in my 
“judgment are not involved in the present inquiry. * * 
«* Tt is a claim on the part of the accused that his 
“ criminal violations of the law are to be condoned by his 
‘ personal injuries. It is asking a court to suspend its 
‘most responsible duties, to wit: the trial of alleged of- 
“fenders against the penal code of the state, while the 
“ persons charged with the crime are instituting prelim- 
“inary investigations into the methods adopted to bring 


“them within its jurisdiction.” 


In re Angelo DeGiacomo, 12 Blatch., 391, DeGiacomo 
was demanded for the crime of murder committed in 
Italy frzor to the conclusion of the treaty for extradition 
between the United States and Italy. On an application 
for habeas corpus, his counsel insisted that the prisoner had 
acquired a right of asylum in the United States, which 
was a substantial personal right, and that a treaty could 
not act ex post fucto to deprive him of that right. Mr. 
Justice BLATCHFORD overruled the application, saying, 
(page 400): 

‘The principle on which treaties for extradition are 
“made is, that no nation ought to permit its territory to 
“be made a place of refuge for criminals. This _prin- 
“ciple is violated by the mere fact of finding the fugitive 
“in such territory, as a place of refuge, without reference 
“to the particular time when the crime was committed. 
“Therefore if there be no affirmative restriction existing 
‘‘which limits the power of the government to make a 
“treaty, which covers the surrender of fugitives for 
“crimes committed before the making of the treaty, and 
“if the treaty, in the present case, covers the case of the 
‘“ prisoner, no ground exists for his discharge. I am not 
‘ prepared to admit that a person who has committed a 


igh Ee 


OL Oh a el 


RA? Ae 


vo 


Wa Ra See ney ire Sy wae RA OS as eS se 


17 


“ crime abroad, and fled to this country, has acquired a 
“ right of asylum here as a personal right, sothat under a 
“ subsequent law, whether treaty or statute, he cannot be 
“ delivered up as a fugitive from justice.” 


Third. Thecrimes with which Ker was charged being 
within the list of offenses made extraditable under the treaty, 
and all the requirements of the treaty with respect to the 
demand having been complied with on the part of the 
United States, an obligation rested upon Peru to surrender 
him for trial and punishment, and therefore his trial and 
punishment cannot have been a violation of the treaty. 


The plea in abatement admits that the crines for which 
Ker was demanded are included among the offenses 
extraditable by the terms of the treaty, and _ that 
a messenger of the _ United States was in_ the 
capital of Peru, bearing a demand conforming to the 


‘requirements of the treaty. The crime and the demand 


were thus brought to the door of Peru, and nothing 
rematned to effect the surrender and extradition of Ker, 
but the issue and execution of such process as it was the 
treaty-made duty of Peru to give. Had such process 
been executed, Ker would have been brought here, tried 
and punished. The effect upon Ker of the acts com- 
plained of is identical with what would have happened 
him if Peru had discharged her treaty obligation. Peru 
could not have rightfully granted or claimed immunity for 
him, much less, in the silence of Peru, can he claim 
immunity for himself. If every act, from the moment of 
his capture, is declared illegal, and Ker returned to the 
place whence he was taken, it will, at that instant, be the 
duty of Peruto surrender him to the United States for 
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trial. ‘Two more trips across the sea would be the out- 
come to Ker of this extraordinary venture. The United 
States might feel a little better, but we doubt if Ker 
would share in that feeling. 


In our argument before the State, Supreme court we 
cited the case of an old neighbor in Maine who, when kill- 
ing time came went out to the pen to kill a pig that was 
something of a pet. Upon being playfully scratched on 
the back the pig Jay down and went to sleep. The honest 
old Maine man could not take advantage of this confidence, 
so kicking it up, he drove it squealing around the pen until 
it was caught, pulled down and stuck honorably. Our 
opponents indulged their talent of ridicule upon the illus- 
tration, but after reflection, we stand by and repeat the case 


as mn port : 


Fourth. No question under a treaty of the United 
States ts involved in this case. 


If the captors of Ker acted outside of the authority of 
the treaty, they were at most, guilty only of a tort upon 
his personal rights. The wrong thus done may be 
remediable under the municipal Iaw of Peru, but is no 
part of the subject matter of the treaty in question. 


The treaty is not one of guaranty, by the United States, 
that her private citizens will not be guilty of offenses against 
the municipal law of Peru. Neither does the United States 
promise in the treaty that the arm of our law shall not be 
laid upon its offenders until the private wrongs of the 
offender have all been righted. The case between the 
People and Ker involved the question merely of his guilt 
under the criminal laws of Illinois, and it is at least a 
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novel thing if the United States have agreed to postpone 
action upon that question until ail private grievances of 
Ker against citizens of the United States have been first: 
settled. There is no connection between the supposed 
wrong on Ker’s personal liberty, by those who happen to 
be citizens of the United States, and Ker’s amenability to 
punishment for the crimes committed against the People; 
and the administration of relief in the one case ought 
not to interfere with the administration of justice in the 
other. 


Having passed upon the law questions raised by this 
hearing, the court may have interest enough in the man 
and the crime which these questions are put forward to 
shield, to read another page concerning them. In the 
month of January, 1883, Frederick M. Ker, having been 
for many years the confideptial clerk for Preston, Kean & 
Co., bankers of Chicago, asked permission to go to New 
Orleans for a rest from his labors. When the time for his 
vacation expired, the bankers instead of recezving their clerk, 
received a letter from him, postmarked at Chicago, in which 
he generously informed them that there were deficits in- 
his accounts, and the amount of the embezzlement would 
be found to be about $21,000 of the moneys of the bank, 
and $35,000 of United States bonds belonging to its 
patrons. The letter contained an intimation that if al- 
lowed to take his journey unmolested, the bank would be 
let alone, but if pursued and brought back, a run would 
be organized and the bank ruined; and concluded with the 
cool remark that if successful in future life, he would en- 
deavor to refund the money to those entitled to receive it. 
Preston, Kean & Co. were not alarmed by the threats, 
and inaugurated such measures that by the next steamer 


UNA : 
Tntinctinnadbiclaeaiiendibesbtilateaientnnamussiie abides iden aaa hacia ttre 
i ‘mAs & pt. 


ro ited 
Pele PTC AEE GUERRA SY AN LIE BAO GRN LS PARADA LS LEIS AIT LENT RAIN NAL AA AOU A Sl ie a 
~ “ . : —— NO eai 3 


| 
5 
au 


20 


there went to Aspinwall one of Pinkerton’s men, who at 
Panama found a Chicago overcoat which had been shed 
and given to a porter. Precaution had been taken to cut the 
tailor’s name from the neck of the coat, but the name of Ker 
in one of the lappels of the side pocket remained untouched. 
Learning from the porter that the owner of the overcoat 
had sailed for Callao, the detective armed with photo- 
graph alone, followed by the next steamer. Arriving 
there, he went to Lima, and in a few days: thereafter, 
while in a public square, recognized Ker sitting under the 
shade of a tropical tree, regaling himself with acigar. An 
acquaintance followed. Ker could speak French and so 
could the detective. Becoming interested in each other, 
a friendship arose. ‘Together they did the city, the thea- 
tre and the fandango. Investments were discussed; Ker 
had money, the detective had more, and thus dreaming 
and scheming, days passed into weeks and time wore hap- 
pily away. In the meantime, at Chicago, the victimized 
bankers obtained the proper demand from the federal Sec- 
retary of State, which came by the next steamer to the 
friend in Lima. At this time, a state of things existed in 
Peru which rendered the treaty between the United States 
and that government inoperative. There was no Peru. 
The government had a nominal existence at Ariquipa, 
back in the mountains, eighty-five ‘miles from Lima, but 
General Lynch, of the Chilian forces, was in military oc- 
cupation of the capital. Pinkerton’s man had no 
passport to go through the lines to present our demand 
at the mountain camp of the Peruvian government, 
but did what was perhaps the next best thing, applied to. 
General Lynch. This officer, doubtless thinking that se- 
curity to criminals was no part of his mission in Peru, 
dispatched an officer to aid the detective in putting Ker 
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on his way back to the United States. On board the 
man-of-war, Essex, then in the harbor at Callao on her 
way to China, he was conducted to a state-room and trans- 
ported to Honolulu, where it was expected to intercept the 
departure of a vessel to San Francisco. It happened, how- 
ever, that this vessel had sailed when the Essex arrived 
outside the harbor, and Ker enjoyed the sea breezes on 
board his country’s man-of-war for nearly a month, when 
the next steamer took him aboard for San Francisco. 
Having been brought to Chicago, Ker, in the course 
of time; was placed upon his trial. He interposed no 
denial of the charges of theft and embezzlement, but 
relied upon his ability to persuade the United States to take 
him back to Peru. The court below was not susceptible to 
these persuasions, and gave him ten years tuition in Joliet 
to improve his notions of business integrity. With what 
success his appeal will meet here, remains to be seen. 
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APPENDIX. 


The following is the treaty for extradition between the 
United States and Peru of September 20, 1870 (Spear on 
Law of Extradition, page 395): 


The United States of America and the Republic of 
Peru, having judged it expedient, with a view to the better 
administration of justice and the prevention of crime 
within their respective territories and jurisdictions, that 
persons charged with the crimes hereinafter enumerated, 
should, under certain circumstances, be reciprocally de- 
livered up, have resolved to conclude a treaty for this 
purpose, and have named as their respective plenipoten- 


tiaries, that is to say: The president of the United States - 


of America has appointed Alvin P. Hovey, envoy extra- 
traordinary and minister plenipotentiary of the United 
States of America, near the government of the Republic 
of Peru; and the president of Peru has appointed his 
excellency, Doctor José J. Loayza, minister of foreign 
aftairs of Peru: 

Who, after having communicated to each other their 
respective full powers, found in good and true form, have 
agreed upon and concluded the following articles: 

ArTIcLE I. It is agreed that the contracting parties 
shall, on requisition made in their name through the me- 
dium of their respective diplomatic agents, deliver up to 
justice persons who, being accused or convicted of the 
crimes enumerated in Article [I of the present treaty, 
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committed within the jurisdiction of the requiring party, 
shall seek an asylum, or shall be found within the terri- 
tories of the other: Provided, That this shall be done 
only when the fact of the commission of the crime shall 
be so established as that the laws of the couatry in which 
the fugitive or the person so charged shall be found, would 
justify his or her apprehension and commitment for trial, 
if the crime had been there committed. 

_ Artic.e II. Persons shall be so delivered up who 
shall be charged, according to the provisions of this treaty, 
with any of the following crimes, whether as principals, 
accessories or accomplices, to wit: 

1. Murder, comprehending the crimes of parricide, 
assassination, poisoning and infanticide. 

2. Rape, abduction by force. 

3. Bigamy. 

4. Arson. 

5. Kidnapping, defining the same to be the taking or 
carrying away of a person by force or deception. 

6. Robbery, highway robbery, larceny. 

7. Burglary, defining the same to be the action of 
breaking and entering by night-time into the house of 
another person with the intent to commit a felony. 

8. Counterfeiting or altering money, the introduction 
or fraudulent commerce of and in false coin and money ; 
counterfeiting the certificates or obligations of the govern- 
ment, of bank notes, and of any other documents of 
public credit, and the uttering and use of the same; 
forging or altering judicial judgments or decrees of the 
government or courts, of the seals, dies, postage stamps 
and revenue stamps of the government, and the use of 
the same; forging public and authentic deeds and docu- 
ments, both commercial and of banks, and the use of the 
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g. Embezzlement of public moneys committed within 
the jurisdiction of either party by public officers or bailees, 
and embezzlement by any person hired or salaried. 

10. Fraudulent bankruptcy. 

11. Fraudulent barratry. 

12. Mutiny on board of a vessel when the persons 
who compose the crew have taken forcible possession of 
the same, or have transferred the ship to pirates. 

13. Severe injuries intentionally caused on railroads, 
to telegraph lines or to persons by means of explosions of 
mines or steam-boilers. 

14. Piracy. 

ARTICLE III. The provisions of the present treaty 
shall not be applied in any manner to any crime or offense 
of a purely political character, nor shail the provisions of 
the present treaty be applied in any manner to the crimes 
enumerated in the second article, committed anterior to 
the date of the exchange of the ratifications hereof. 
Neither of the contracting parties shall be bound to de- 
liver up its own citizens under the stipulations of this 
treaty. 

ARTICLE IV. The extradition will be granted in 
virtue of the demand made by the one government on the 
other, with the remission of a condemnatory sentence, an 
order of arrest, or of any other process equivalent to such 
order in which will be specified the character and gravity 
of the imputed acts, and the dispositions of the penal laws 
relative to the case. The documenis accompanying the 
demand for extradition shall be originals or certitied 
copies, legally authorized by the tribunals or by a com- 
petent person. If possible, there shall be remitted at the 
Same time a descriptive list of the individual required, or 
any other proof toward his identity. 
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ArTICLE V. If the person accused or condemned is 
not a citizen of either of the contracting parties, the gov- 
ernment granting the extradition will inform the govern- 
ment of the country to which the accused or condemned 
may belong of the demand made, and if the last-named 
government reclaims the individual on its own account for 
trial in its own tribunals, the government to which was 
made the demand of extradition may, at will, deliver the 
criminal to the state in whose territory the crime was 
committed, or to that to which the criminal belongs. If 
the accused or sentenced person whose extradition may 
be demanded in virtue of the present convention from one 
of the contracting parties, should, at the same time, be 
the subject of claims from one or other governments sim- 
ultaneously, for crimes or misdemeanors committed in 
their respective territories, he or she shall be delivered up 
to that government in whose territories the offense com- 
mitted was of the gravest character, and when the offenses 
are of like nature and gravity, the delivery will be made 
to the government making the first demand, and if the 
dates of the demands be the same, that of the nation to 
which the criminal may belong will be preferred. 

ArTICLE VI. If the person claimed is accused or sen- 
tenced in the country where he may have taken refuge, 
for a crime or misdemeanor committed in that country, his 
delivery may be delayed until the definitive sentence 
releasing him be pronounced, or until such time as he may 
have complied with the punishment inflicted on him in the 
country where he took refuge. 

ARTICLE VII. In cases not admitting of delay, and 
especially in those where there is danger of escape, each 
of the two governments, authorized by the order for 
apprehension may, by the most expeditious means, ask 
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and obtain the arrest of the person accused or sentenced, 
on condition of presenting the said order for appre- 
hension as soon as may be possible, not exceeding four 
months. 

ARTICLE VIII. All expenses whatever of detention 
and delivery, effected in virtue of the preceding pro- 
visions, shall be borne and defrayed by the government 
in whose name the requisition shall have been made. 

ARTICLE IX. This treaty shall commence from the 
date of the exchange of the ratifications, and shall con- 
tinue in force until it shall be abrogated by the contracting 
parties, or one of them; but it shall not be abrogated, ex- 
cept by mutual consent, unless the party desiring to abro- 
gate it shall give twelve months’ previous notice. 

The present treaty shall be ratified in conformity with 
the constitutions of the two countries, and the ratifications 
shall be exchanged at the cities of Washington or Lima, 
within eighteen mooths from the date hereof, or sooner if 
possible. | 

In witness whereof, we, the plenipotentaries of the 
United States of America and the Republic of Peru, 
have signed and sealed these presents. 

Done in the city of Lima, in duplicate, English and 
Spanish, this, the twentieth day of September, in the. year 
of our Lord, one thousand, eight hundred and seventy. 

[SEAL. | Atvin H. Hovey. 
[SEAL. ] Jose’ J. Loayza. 
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a UNITED STATES OF AMERICA, 88 : 


The President of the United States to the honorable the judges of 
the supreme court of the State of Missouri, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreine court of. Mis- 
souri, before you or some of you, being the highest court of law or 
equity of the said State in which a decision could be had in the 
said suit between Levina Campbell, Annie L. Muray, Frank X. 
Muray, and: Amelia E. Hartnett, plaintiffs, and The Laclede Gas 
Light Company, defendant, wherein was drawn in question the 
validity of a treaty or statute of, or an authority exercised under, 
the United States, and the decision was against their validity; and 
wherein was drawn in question the validity of a statute of or an 
authority exercised under said State, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, 
and the decision was in favor of such their validity ; and wherein 
was drawn in question the construction of a clause of the Constitu- 
tion, or of a treaty, or statute of, or commission held under, the 
United States, and the decision was against the title, right, privi- 
lege, or exemption, specially set up or claimed under such clause of 
the said Constitution, treaty, statute, or commission, a manifest 
error hath happened, to the great damage of the said plaintiffs, as 
by their complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command you, if 
judgment be therein given, that then under your seal, distinetly and 
openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with this writ, so that you have the same at Wash- 
ington on the second Monday of October next in the said Supreme 
Court, to be then and there held; that the record and proceedings 
aforesaid, being inspected, the said Supreme Court may cause fur- 
ther to be done therein to correct that error, what of right and ac- 
cording to the laws and customs of the United States should be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 23d day of June, in the 
year of our Lord one thousand eight hundred and eighty-four. 

Issued at office in the city of — Louis, with seal of the circuit court 
of the United States for the eastern district of Missouri, dated as 
aforesaid. 

[SEAL. ] ' A. P. SELBY, 
Clerk of said Circuit Court, 
By T. L. CRAWFORD, Deputy. 


WARWICK HOUGH, 
Chief Justice of the Supreme Court of Missouri. 


Allowed by— 
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United States of America to The Laclede Gas Light Company, 
Greeting : 

You are hereby cited and admouished to be and appear at the 
Supreme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of Missouri, wherein Le- 
vina Campbell, Annie T. Murray, Frank X. Murray, and Amelia E. 
Hartnett are plaintiffs in error, and you are defendant in error, to 
show cause, if any there be, why the judgment rendered against the 
— in error,as in the said writ of error mentioned, should not 

e corrected, and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Warwick Hough, chief justice of the su- 
preme court of Missouri, this 23d day of June, in the year of our 
Lord one thousand eigiit hundred and eighty-four. | 

WARWICK HOUGH, 
Chief Justice of the Supreme Court of Missouri. 


Due service of above citation acknowledged, & bond waived. 
C. & C. E. GIBSON, 
For Def’t in Error, The Laclede Gas Light Co. 


c STATE OF MIssourlI, set : 

Be it remembered that beretofore. to wit, on the 2d day of April, 
A. D. 1881, tbere was fled 1a the office of the clerk of the supreme 
court of the Sisce of Missouri a transcript, which is in words and 
figures as Jollows, io wii: 

1 STATE OF MISSOURI, ss: 

Be it remembered that heretofore, to wit, on the twelfth day of 
June, A. D. 1880, there was filed in the oftice of the cierk of the St. 
Louis court of appeals a transcript, in the words and figures follow- 
ing, to wit. 

STATE OF Missourt, City of St. Louis: 

Be it remembered that heretofore, to wit, on the Sth day of Janu- 
ary, 1877, there was filed in the office of the clerk of the circuit 
court, city of St. Louis, a petition, which is in words and figures as 
follows, to wit: 

Petition. 


STATE OF Missourt, County of St Louis: 
In the Circuit Court of St. Louis County. 
LEVINA CAMPBELL, FrRaNK H. Murray, and Annie H. Murray, 

his wife, and ANNig E. Hartnett, 
vs. 
Tue LacteDE Gas Ligut Company and THE City or St. Lovts. 

Plaintitf states that defendants are corporations organized 
2 under the laws of the State of Missouri, The Laclede Gas 
Light Company, doing business in the citv of St. Louis and 
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State aforesaid, and the city of St. Louis being a municipal corpora- 
tion, and that plaintiffs, Frank H. Murray and Annie L. Murray 
are husband and wife, and that the rights of the plaintiffs, Frank 
H. Murray and Annie L. Murray, of, in, and to the real estate herein 
described, are by virture of the title of said Annie L. Murray. 
Plaintiffs further state that on the first day of January, 1872, they 
were lawfully entitled to the possession of the following-described 
real estate, lying and being within United States survey numbered 
six hundred and seventy-one, in township 45 W., R. 7 E. of the 
5th P. M., described as follows: Bounded west by a line drawn 
parallel with, and three hundred and sixty-one feet and four 
inches east of the eastern line of Main street, of the city of St. 
Louis, and State of Missouri; south by the north line of Mul- 

lanphy street, of said city, extending to the Mississippi 
3 river, east by the Mississippi river, and north bya line drawn 

parallel to, and one hundred and thirty-seven feet six and 
235 of an inch north of, the northern line of Mullanphy street, ex- 
tended to said river as aforesaid; and, being so entitled to the pos- 
session thereof, the defendants afterwards, to wit, on the day and 
year aforesaid, entered into said premises, and unlawfully withholds 
from the plaintiffs the possession thereof, to their damage in the sum — 
of five thousand dollars. 

They further aver that the monthly value of the rents and profits 
of said premises is two hundred and fifty dollars. 

Wherefore they demand judgment for the recovery of the posses- 
sion of said premises, and for five thousand dollars damages for the 
withholding of the same from plaintiffs, and two hundred and fifty 
dollars monthly rents and profits, from the rendition of judgment 
until the possession of the premises is delivered to plaintiffs, and for 


other proper relief. 
JOHNSON & SCHULTE anp 
4 PHILIP DONOHUE, 
Attys for PU ffs. 


Whereupon a summons issued, directed to the sheriff of St. Louis 
county, and by him returned, duly, on the 18th day of January, 
1877, as to both parties defendant. 


And afterwards, to wit, on the 6th day of February, 1877, defend- 
ant, The St. Louis Gas Light Company, filed its separate answer, in 
words and figures as follows, to wit: 


Ans. Laclede Gas Light Company. 
St. Louis Circuit Co. Feb’y T., 1877. 


LEVINA CAMPBELL ef al. ) 
v8. . No. —. 
LACLEDE GAs LIGHT Company. } 


The Laclede Gas Light Company, for answer to the petition filed 
in this cause, denies that plaintiffs, or either of them, were, at the 
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time alleged, or at any time, lawfully entitled to the possession of 
any part of the premises in dispute, and described in the petition, 
or that this defendant unlawfully withholds such possession 
5 from the plaintiffs, or that they have suffered any damages 
thereby, or that the premises are of the monthly value charged 


in the petition. 
3 C. GIBSON, 
For Laclede Gas Light Co. 


And on the 7th day of February, 1877, defendant, The City of St. 
Louis, filed its separate answer, in words and figures as follows, to 
wit : 

Seperate Ans. of City of St Louis. 
In the Circuit Court of St. Louis County. February Term, 1877. 


LEVINA CAMPBELL, FRANK H. Murray, and ANNIE L. Murray and 
AMELIA E. HARTNETT, PI’tis, 


v8. 
THE LACLEDE GAs Liacut Co. and THE City oF St. Louis. 


State oF Missouri, County of St. Lowis: 


Defendant, The City of St. Louis, for its separate answer to plain-’ 
tiffs’ petition, herein filed, says: That as to whether said plaintiffs, 
Annie L. Murray and Frank H. Murray, are husband and wife it has 
not sufficient knowledge or information to form a belief, and de- 
mands proof thereof. : 

Defendant denies that plaintiffs, or any of them, were law- 
6 fully entitled to the possession of the premises described in the 
petition at the time mentioned in said petition. | 

Denies that defendant entered into such premises, as stated in the 
petition. 7 

Denies that it unlawfully withholds from plaintiffs the possession 
thereof. 

Denies that plaintiffs have damaged in the sum mentioned 
in the petition, or in any other sum. 

Denies that the monthly value of said premises is as stated in said 
petition. | 

Defendant avers that heretofore, in this court, in case number 
33104, this same suit was brought, and non-suit taken on the 6th day - 
of January, 1876. : 

And defendant further avers that said alleged cause of action did 
not accrue within ten years next proceeding the commencement of 
this suit, nor is this suit brought within one year after non-suits suf- 
fered, as aforesaid, and that the same is barred State, and not enti- 
tled to any recognition or consideration by this court. 

Defendant, having fully answered herein, prays hence to 
7 be discharged with its costs. ; 
E. T. FARISH, 


For the City. 
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And afterwards, to wit, on the 7th day of November, 1879, plain- 
tiffs filed their reply to the separate answer of the City of St. Louis 
in words and figures following, to wit: 


Reply to Separate Ans. City of St. Louris. 
In Circuit Court of the City of St. Louis. 


LEvINA P. CAMPBELL ef al. 
: v8. 
THe LACLEDE GAs LIGHT ComMPANY ef al. 


Plaintiffs’ reply to separate answer of The City of St. Louis, filed 
herein, deny each and every material allegation therein contained, 
except as herein admitted; admit the non-suit in cause No. 33104, 
as alleged in said answer, but aver this suit was brought within one 
year thereafter, to wit, on the 5th of January, 1877; aver that the 
mother of plaintiffs, Annie L. and Emelia E., to wit, Ann Eliza Hart- 
nett, through whom they claim title, was married to John Hartnett, 

their farther, December 19th, 1849; that their said mother 
8 died March 30th, 1854, and their said father died March 15th, 
1860, and that said plaintiffs arrived at the age of twenty-one 
years within three years next before the institution of said suit No. 
33104; and plaintiff, Levina P., avers that she was married to George 
W. Gumphell August 4th, 1853, and that said George continued to 
be her husband until December 5th, 1872, the date of his death; and 
they all further aver that the legal title to the premises remained in 
the United States until June bth, 1874. 
Wherefore they pray judgment as asked in the petition. 
E. P. JOHNSON anp 
A. R. TAYLOR, 
For Pl’ ffs. 


And afterwards, at the December term, A. D. 1879, and the Feb- 
ruary term, A. D.1880, of said court, the following proceedings were 
had in said cause, to wit: 

Judgm't. i 
Monpay, January 19, 1880. 


LEVINA CAMPBELL, FRANK H. Murray, and ANNIE L.) 
Murray, his wife, and AMELIA HARTNETT, 
| v8. - 41651. 
THE LAcLEDE Gas LiGgHt Company and THE City or St. 
LovulIs. } 
9 Now comes the parties’ respective attorneys and file a stipu- 
lation herein ; and, in gabe. se therewith, and by leave of 


court, plaintiffs amend their petition by interlin-ation, so as to make 
the western boundary line of the land described therein as follows: 
“West by a line drawn parallel with and three hundred and sixty- 
one feet and four inches east of the eastern line of Main street, of 
the city of St. Louis.” Thereupon the parties, waiving a jury, sub- 
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mit this cause to the court upon the pleadings and on the agreed 
statement of facts; and the court, having duly heard and cor.sidered 
the same, and being fully advised of and concerning the premises, 
doth find the issues herein joined in favor of the plaintiffs, and doth 
find that the plaintiffs are entitled to the possession of the follow- 
ing-described real estate lying and being within United States sur- 
vey numbered six hundred and seventy-one, in township 45 N., R. 
7 EK. of the 5th P. M., described as follows: Bounded west by a line 
drawn parallel with and three hundred and sixty-one feet and four 
inches east of the eastern line of Main street, of the city of 
10 St. Louis, and State of Missouri; south by the north line of 
Mullanphy street, of said city, extended to the Mississippi 
river; east by the Mississippi river, and north by a line drawn 
parallel to and one hundred and thirty-seven feet six and 7,8; of an 
inch north of the north line of Mullanphy street, extended to said 
river as aforesaid, in the following proportions, to wit: The plaintiff, 
Levina Campbell, is entitled to ten twenty-fourths (}%ths) thereof; the 
plaintiffs, Frank H. Murray and Annie L. Murray, his wife, are en- 
titled to three twenty-fourths (3,ths) thereof; and plaintiff, Amelia 
E. Hartnett, is entitled to three twenty-fourths (,°;ths) thereof; and 
the court doth assess the plaintiffs damages at the sum of one hun- 
dred ninety-six dollars and forty-seven cents, and doth find the 
monthly value of the rents and profits of the premises sued for to 
be three dollars and thirty-three cents. It is therefore considered 
by the court that the plaintiffs recover of the defendants the posses- 
sion of the above-described premises, according to the proportion as 
found, to which each is entitled, and also the damages as 
11 assessed, together with the monthly value of the rents and 
profits of the premises sued for, to be three dollars and thirty- 
three cents. It is therefore considered by the court that the plain- 
tiffs recover of the defenda-ts the possession of the above-described 
premises, according to the proportion as found, to which each. 1s en- 
titled, and also the damages as assessed, together with the monthly 
value of the rents and profits as found, and also their costs and 
charges in this behalf expended, and have execution therefor. 


Mo. far New Trial Filed and Overruled. 
THURSDAY, January 22, 1880. 
LEVINA CAMPBELL e¢ al. 
vs. 41651. 
THt LACLEDE Gas LIGHT Company et al. 


Motion for new trial filed. 
Monpay, February 2, 1880. 


LEVINA CAMPBELL et al. 
vs. 41651. 
THE LACLEDE Gas LIGHT Company ef al. 
The motion for new trial herein, being heard and fully considered 
by the court, is overruled. 
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12 Laclede G. L. Co.’s Bill of Exe’t’s, Afft, & Bond for Appeal 
Filed & Granted. 


WEDNESDAY, February 18, 1880. 


LEVINA CAMPBELL ef al. 
; — 41651. 
THE LACLEDE GAS LIGHT ComPpANY and THE Clty oF 
St. Louis. | 


Now comes the defendant, The Laclede Gas Light Company, by 
attorney, and files a bill of exceptions, and also an affidavit for an 
appeal, and on his motion an appeal is aJlowed defendants to the 
St. Louis court of appeals from the judgment herein rendered; he 
thereupon files an appeal bond which is approved by the court. 
Which said bill of exceptions, affidavit, and bond for appeal of the 
Laclede Gas Light Company are respectively in words and figures 
as follows, to wit: 


In the Circuit Court for the City of St. Louis. 


Levina P. CAMPBELL et al. 
v8. 
THE LACLEDE GAs LicHtT Company et al. 


Now, on this 19th day of January, 1880, the foregoing cause com- 
ing on to be heard, the respective parties thereto, by their attorneys, 
announced themselves ready for trial, and a jury being waived, 
13 said cause is tried by the court, setting as a jury. Plaintiffs, 
to sustain their action, produced the following evidence: It 
js admitted that on the 16th day of ‘October, 1799, the Lieutenant 
Governor of Louisiana (Delassus). gave to Peter Chouteau a conces- 
sion or order of survey for ninety-three arpents and one perch of 
land on the Mississippi river which was duly confirmed to him on 
the 29th day of May, 1811, by the board of commissioners, for ascer- 
taining and adjusting the titles and claims to lands in the Territory 
of Louisiana, and gave him a certificate, No. 671, of the date last 
named, certifying that he was entitled toa patent under the pro- 
visions of the 4th section of an act of the Congress of the United States, 
entitled “An act respecting claims to lands in the Territories of 
Orleans and Louisiana,” approved the 3rd of March, 1807, which 
said confirmation was duly surveyed by Joseph C. Brown, deputy 
U.S. surveyor, and said survey returned to and filed in the 
14 oftice of the recorder of land titles for the U.S. on the 2d 
day of April, 1817, which survey is numbered 671. 

Plaintiffs then read in evidence an act of Congress of the United 
States, approved June 6th, 1874, entitled “An act for obviating the 
necessity of issuing patents for certain private land claims and for 
other purposes,” and an act of the General Assembly of the State of 
Missouri, approved March 24th, 1875, entitled an act concerning the 
act of Congress of June the sixth, eighteen hundred and seventy- 
four (in reference to patents), Laws of Missouri, 1875, page 89. 

It is admitted that the foregoing confirmation and survey em- 
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braced the premises in controversy in this suit, and the land de- 
scribed in the partition suit in the case of William Waddingham vs. 
Levina Wheeler et al., and the land in controversy in the chancery 
suit of William Waddingham vs. Levina Wheeler et al., which two 
latter suits are more particularly described herein. 


15 Decree in Chancery, case Waddingham vs. Levina Wheeler et al. 
TuESDAY, 20th May, 1834. 


WILLIAM WADRINGHAM 
vs. | 
LeviINA WHEELER, Widow Henry M. Wheeler; Any’ ELIZA 
WHEELER, LEVINA WHEELER, infant heirs, & AvuGustus H. 
Evans, Administrator of Edward P. Wheeler, deceased. 


These proceedings should be inserted in the defendants’ part of 
the case. They were not given in evidence by plaintiffs. 
C. GIPSON. 
KE. P. JOHNSTON. 


Now, at this day, cause coming on to be heard by consent,of said 
complainant and of said infants, by their guardians, and of the other 
defendants, on hearing the bill and answers and also proofs in sup- 
port of the allegations of the bill, the court being satisfied that the 
said allegations are sustained, and that undivided moiety of the 
real estate in the bill mentioned as vested in the deceased, Edward 
P. Wheeler, doth equitably belong to the said complainant, doth 
order, adjudge, and decree that the undivided moiety of a lot of 
ground lying on the Mississippi river, about one-third of a mile 
north of the city of St. Louis, having a front on the margin of the 

Mississippi one hundred and forty feet, and extending from 
16 said river westwardly between two parallel lines at a distance 
from each other of one hundred and thirty-seven feet and 
fifty-eight hundredths of a foot ; the southern line extending from 
the river six hundred and forty-two feet and ninety-six hundredths 
of a foot; the northern line extending from the river six hundred 


_ and seventeen feet and four hundredths of a foot, containing eighty- 


six thousand six hundred and seventy-five square feet and four- 
tenths of a foot, being the same lot conveyed to said Wheeler in his 
lifetime by Thomas J. Payne; also, the undivided eighth part of a 
strip of land which lies immediately adjoining and south of the 
before mentioned and described lot, fronting on the Mississippi river 
sixty feet and extending westwardly from the Mississippi to the most 
western point of the aforesaid lot, and being in breadth fifty-eight 
feet and ninety-eight hundredths of a foot, pass from and out of the 
said Levina Wheeler, widow, and Henry M. Wheeler, Ann Eliza 

Wheeler, and Levina Wheeler, infant heirs of said Edward P. 
17 Wheeler ; and the same is hereby passed out of them and 

vested in said William Waddingham as against said de- 
fendants, and each of them; to have and to hold the said undi- 
vided moiety of the lot of ground first above described and the said 
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undivided eighth of this strip of ground last above mentioned 
unto him, the said William Waddingham, his heirs and assigns, 
forever; and it is further ordered that said complainant do pay the 
costs of this suit. 


9 


Order on Def’ts to Appear & Plead to Petition in Partition, suit Wad- 
dingham vs. Levina Wheeler. 


TUESDAY, 12th July, 1836. 


WILLIAM WADDINGHAM 
vs. 
LEVINA WHEELER, widow, and Henry M. WHEELER, ANN ELIza 
WHEELER, & LEVINA WHEELER, children of Edward P. Wheeler. 


Petition for Partition. 


Now, at this day, comes the said petitioner, by his attorney, and 
files his petition, stating therein that he and the said defendants are 
owners of a lot of ground in St. Louis county, lying in the Missis- 

sippi river, about a third of a mile north of the city of 
18 St. Louis, having a front on the margin of said river of one 

hundred and forty feet, and extending from the river west- 
wardly between two parallel lines at a distance at a distance from 
each other of one hundred and thirty-seven feet and fiftv-eight hun- 
dredths of a foot ; the southern line thereof extending from the river 
Mississippi six hundred and forty-two feet and ninety-six hundredths 
of a foot; the northern line ‘extending from the river six hundred 
and seventeen feet and four hundredths of a foot, containing six 
thousand six hundred seventy-five square feet and four-tenths of a 
foot, conveyed by Thomas J. Payne to Edward P. Wheeler by deed 
dated the first day of August, 1831 ; that the said petitioner is entitled 
to the undivided one-half of said lot, and that said children of Ed- 
ward P. Wheeler, as his heirs, are together entitled to the other undi- 

vided one-half of said lot and appurtenances, subject to the said 
19 widow’s dower therein, so that the rights of the parties are 

as follows, viz: William Waddingham owns 3, Henry M. 
Wheeler }, Ann Eliza 4, Levina }, in which last three-sixths the 
widow has a life estate for her dower, and no other person has any 
interest in said land; wherefore he prays that a division atid par- 
tition of said ground, according to the respective rights of said par- 
ties may demand, or that the same may be sold, if. it shall appear 
that partition cannot be made without great prejudice to the owners, 
and the proceeds of the sale divided according to law, which said 
partition is verified by the oath of said petitioner; and it appearing 
to the court that the said defendants have been duly served with 
notice of said petition according to law, it is ordered by the court 
that the said defendants appear and plead to said petition on or 
before Monday next, the eighteenth instant. 
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20 Appearance of J. C. Laveille as Party Def’t Entered. 
WEDNESDAY, 3rd August, 1836. 
WILLIAM WADDINGHAM vs. LEVINA WHEELER & others. 


Now this — comes the said plaintiff, by his attorney, and suggests 
that since the commencement of this suit Levina Wheeler, widow of 
the suid Edward P. Wheeler, has married to one Joseph C. Laveille, 
which suggestion is not denied, but admitted to be true, and there- 
upon the said Leveille enters his appearance as a party to the cause, 
and waives all delay that might by law be had upon said sugges- 
tion. 


Order of Partition. 


FRIDAY, 5th August, 1836. 


WiLtt1aM WaADDINGHAM 
: vs. 
Henry M. WHEELER, ANN EnizA WHEELER & LAVINIA; JOSEPH C. 
LAVEILLE, & Lavina, his wife. 


‘Petition for Partition. 


Now, at this day, comes again the said plaintiff, by his attorney, and 
the said defendants not having answered the petition of the said peti- 
tioner as required by the order of this court, the facts set forth in 
21 said petition are taken as confessed. Whereupon it is ascer- 
tained and determined by the court that the said petitioner is 
entitled to three-sixths of said real estate, and that each of the said 
children of Edward P. Wheeler, deceased, is entitled to the one-sixth 
part of the same, in which last the said Levina Laveille, formerly 
Levina Wheeler, has a life estate for her dower; therefore it is con- 
sidered by the court that partition of the said real estate be made 
between the parties according to their respective rights as above 
ascertained, and it is hereby ordered that Mary P. LeDuc, Edward 
Tracey, and William Glasgow, three respectable freeholders, resi- 
dents of the county of Saint Louis, where the lands lie, be, and they 
are hereby, appointed commissioners to make the said partition, 
quantity, and quality relatively considered, according to the re- 
spective rights and interests of the parties as above ascer- 
22 tained, and that they make report of their proceedings in the 
premises at the present term of this court. 


Order to Com’rs to Sell Property for Partition. 


Monpay, 22d August, 1836. 


WILLIAM WaDDINGHAM 
vs. 
Henry M. WHEELER, ANN Etiza WHEELER, JosEPH C. LAVEILLE, 
& Levina, his wife. 


Now this day come again the said commissioners, to wit, Mary 
P. LeDuc, Edward Tracey,aud William Glasgow, and file their report, 
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stating therein that in their opinion partition of the premises in the 
said petition mentioned cannot be made without great prejudice to 
the owners; and the court being satisfied that such report is just and 
correct, it is ordered that the said commissioners proceed to sell the 
premises aforesaid to the highest bidder, at public auction, at the 
court-house door, in the city of Saint Louis, on the fourth Monday 
of November next, one-fourth of the purchase-money to be paid 

in hand, one-fourth in six, one-fourth in twelve, and the re- 
23 mainder in eighteen months from the day of sale, the pur- 

chaser to give a deed of trust on the property sold to secure 
the payments; and it is further ordered that said commissioners give 
notice of the time, terms, and place of sale, according to the statute 
in such case made and provided. 


Order Postponing Sale. 


SATURDAY, —— 18tn, 1837. 


WILLIAM WADDINGHAM 
: 
Henry M. WHEELER, ANN ExizA WHEELER, LEVINA 
WHEELER, JosEPH C. LAVEILLE, & LEvINA, his wife. 


‘ 


In Partition. 


It being represented by the commissioners appointed to make 
partitioy of the premises aforementioned that they had _ not 
made sale thereof as directed in the order of s£le made in this cause, 
it being their opinion inexpedient to sell at the time mentioned in 
said order, on motion it is ordered that said commissioners, to wit, 

Mary P. LeDuc, Edward Tracey, & William Glasgow, pro- 
24 ceed to sell said premises on the first Monday, being the fifth 

day of June next, on the premises, one-fourth of the purchase- 
money to be paid in hand, one-fourth in six months, one-fourth in 
twelve, and one-fourth in eighteen months from the day of sale, to 
be secured by notes and mortgage, or deeds of trust, upon the prop- 
erty sold. And it is further ordered that said commissioners give 
due notice, according to law, of the time, place, and terms of said sale 


Com’n’s’ Report Ratified and Sale Confirmed. 


FRIDAY, 28th July, 1837. 


WILLIAM WADDINGHAM 
v8. 
Henry M. WHEELER, ANN EvizaA WHEELER, & + In Partition. 
Levina WHEELER, JOSEPH C. LAVEILLE & LEVINA, | 
his wife. 


Now at this day come again the commissioners and file their report, 
verified according to law, stating therein that in pursuance of the 
order of sale made in this cause they had proceeded to 

25 sell the premises therein mentioned and described, having 
first given notice, according to law, of the time, terms, and 

place of sale, and in their said report they described the property 
sold, the amount bid therefor, and the names of the purchasers 
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therefor, which report, and the matters and things therein contained, 
is ratified by the court,and confirmed as valid and effectual forever. 
And the said commissioners, or a majority of them, are directed to 
make the proper deeds to the respective purchasers. 

And the title of said Peter Choteau to the land in controversy, 
and described in said suits, excepting the accreation made thereto 
subsequently, became vested by regular conveyances on or before 
the first day of October, 1821, absolutely in Edward C. Payne, 
Daniel McPayne, Thomas J. Payne, John B. Payne, and James B. 
Payne. ; 

Plaintiffs then gave in evidence the following documents: First, 

a certified copy of a deed from said Edward C. and John B. 
26 Payne, dated October 4th, 1828, and recorded in the recorder’s 
office of St. Louis county October 30th, 1828, in considera- 
tion of the sum of one dollar, conveying to said Thomas J. Payne 
and Daniel MePayne all their interests in the premises described in 
said chancery and partition suits. Second, a certified copy of a deed 
from said James B. Payne to said Thomas J. Payne, dated October 
11th, 1829, and recorded in the recorder’s office of said county De- 
eember 15th, 1829, conveving, in consideration of the sum of one 
hundred dollars, all of his interest in the premises described in-said 
chancery and partition suits to said Thomas J. Payne. Third, a 
certified copy of a deed from said Daniel MePayne, dated June 
14th, 1851, recordedsin the recorder’s office of said county June 
30th, 1831, conveying, in consideration of the sum of one dol- 
lar, all of his interest in the premises described in said chancery 
and partition suits to said Thomas J Payne. 
27 That on acknowledgment in the following firm, and no 
other, was endorsed upon cach of the three deeds just designa- 
ted: “[” (meaning the officer) “do certify that this deed from ” 
(naming the grantor) “to” (naming the grantee) “ was by this day 
produced to me in my office, and acknowledged by said “(naming 
the grantor)” to be his actand deed. Whereupon the same, together 
with this certificate, is certified to the proper offteer for record. In 
testimony whereof [ have hereunto set my hand and aftixed the seal 
of said county this 12th dav of ,—.” The said deeds and 
acknowledgments being inall respects sufficient to vest said Chouteau 
title in said Thomas J. Pavne, and entitle them to reeord, if the ac- 
knowledgments be sufficient proof of the execution. The original of 
said deeds not being in the possession of, or under the control of any 
of the parties to this suit, and certified copies of the aforesaid records 
of St. Louis county being offered in evidence by plaintiffs 
28 as aforesaid, to the reading of which evidence, and each of 
them, the defendants objected on the following grounds: 
That said deeds and each of them were not originals, but certified 
copies, and the certificate of acknowledgment attached to, and en- 
dorsed upon each of them, was defective in failing to certify that the 
respective grantors were personally known to the officer taking the 
acknowledgment, to be the same person whose name was subscribed 
to the deed as a party thereto, which said objection the court over- 


we 
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ruled, to which said action of the court the defendants then and j 
there excepted. 4 % 

That said Thomas J. Payne by deed dated August Ist, 1831, re- 4 
corded October 10th, 1831, in the recorder’s office of said county, Oc- 


ee 


tober 10th, 1831, in consideration of the sum of $2,131.25, conveyed , 
; all of his interest in the premises described in said suits to Edward 
| P. Wheeler. That said Edward P. Wheeler died intestate in 
I 29 said county October 22d, 1832, leaving surviving him three 
~~" children. Henry M. Wheeler, born Sept. 22d, 1824, Ann Eliza 
{ Wheeler, born May 6th, 1828, and Levina P. Wheeler, born Decem- 


ber 6th, 1832, a posthemous child, as his only heirs at law, all then 
minors, under the age of twenty-one years, and who continued to be 
such until after the proceedings in partition hereinafter set forth, 
and also the proceedings in chancery hereinafter set forth, had been 
taken andcompleted. Said Henry M. Wheeler died in the year 1860, 
4 unmarried, leaving his said sister, Levina P., and the children of his 
said sister, Ann E., as his only heirs at law; said Ann Eliza Wheeler 
and John Hartnett were married December 19th, 1849, and had two 
children born to them, to wit: Annie L., born November 12th, 1850, 
i and Amelia E., born January*2I1st, 1854; said Ann Eliza died March 


t 30th, 1854, leaving surviving her her said husband, who died March 
} 15th, 1860, and her said children, Annie L.and Amelia E., the latter 
i being her only heirs at law. Said Aunie IL. intermarried 
30 with Frank H. Murray, one of the plaintiffs herein, October 


21st, 1872 ; said Levina P. Wheeler intermarried with George 

H. Campbell, August 4th, 1853, and said George H. Campbell died 

December 5th, 1872, which left plaintiffs the sole surviving heirs of 

said Edward P. Wheeler at the latter date. 

| That defendants are corporations as alleged in the petition. That 

| plaintiffs herein instituted a suit in ejectment on the 20th day of 

February, 1875, in the court against defendants for the recovery of 

’ the possession of the premises described in the petition herein, 

which suit terminated on the sixth day of January, 1876, within one 

vear of the commencement cf this action, by plaintiffs suffering a 

F nonsuit therein, by reason of an adverse instruction given on the 

part of the court for defendants, on the trial of said cause. For the 

purposes of this action only it is admitted that defendants have had 

a joint possession of the premises described in the petition 

dl herein since February first, 1875, and the value of the monthly 

rents and profits of the same from that time are and have 

been tive dollars per month. It is further admitted that the con- 

cession or order of survey granted to said Peter Chouteau, and the 

as confirmation to him, and said survey No. 671, and all the foregoing 

conveyances, a]l called for the Mississippi river as the eastern bound- 
ary of the land thereiu described and purported to be conveyed. 


Testimony of William H. Cozzens. 


Wirtwiam.-H. Cozzexs, having been first duly sworn, testified as 
follows: | 
l am a city surveyor of the city of St. Louis, and have been a 
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surveyor for about forty years. I am acquainted with the premises 
described in the petition of plaintiffs in this cause. They are (ex- 
cepting the accreations) a portion of the land described in the deeds 
offered in evidence by plaintiffs. I was acquainted with Edward P. 
Wheeler and William Waddingham ; said Wheeler died many years 
* ago. 
32 "Here a plat is shown witness, being the same annexed to 
the report of the commissioners in partition in the case of 
— Waddingham vs. Levina Wheeler et al., and which is as 
follows: : 


(Here follows diagram, marked page 33.) 


34 And is offered in evidence by defendant. 

I am acquainted with the land embraced within the limits 
described in this plat. The premises are the same described in the 
deed, read in evidence, from Payne to Wheeler. I made the survey 
about the year “1837 from which this plat was made. Edward P. 
Wheeler and William Waddingham had been partners, and had a 
slaughter-house on this land. Waddingham continued the busi- 
ness after the death of Wheeler, and resided on and occupied said 
premises up to the time of his death. There was a strip of land, a+ 
shown on this plat, between the lots, as laid down on this plat, and 
the Mississippi river, of from nine to tifteen feet wide. There was 
never any building on, nor enclosure of, said land between the 
eastern line of the lots, as laid down upon this plat, and the river ; 
but the same always remained open. After the year 1853 deposits 

were gradually made by the water on the west band of the 
35 . river, opposite to and adjoining this land, until the same has 
been extended one or two hundred feet east. This accreation 
was formed since the year 1853. The premises described in the 
petition of plaintiffs are the same as the land lying east of the lots 
as laid down on this plat, with the accreation thereto. | 
Said plat is here offered and read in evidence by plaintiffs. 
Plaintiffs here closed their case. 


Defendants then offered in evidence a certified copy of what pur- 
yorted to be a patent from the United States to said Peter Chouteau 
or said survey No. 671, which copy appeared to be perfect in all re- 
apects, and sufficient to pass the title to the said survey from the 
United States to said Peter, but which copy was made and certified 
by the recorder of deeds of St. Louis county, from a record thereof 
made in the year 1847 in said records, to the reading of which in 

evidence the plaintiffs objected for the reasons that at the time 
36 said record was made there was no law authorizing or per- 

mitting such a copy to be used in evidence, nor is there any 
law legalizing such a record, or authorizing a copy thereof to be read 
in evidence, and for the further reasons that no such patent had 
ever been issued, and to sustain the latter exemplication of the rec- 
ords of patents in the General Land Office of the United States, a 
document being the same in all respects as the purported copy of a 
patent offered in evidence by defendants, except that there was no 
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seal attached to the one offered by plaiutiffs, and also a letter from 
the Commissioner of the General Land Office of the United States, 
stating that there was no evidence on the records of his office that a 
seal had ever been attached to the record from which said exempli- 
cation had been made. (A copy of said letter is as follows :) 


Letter from Com’r Gen’l Land Office. 


DEPARTMENT OF THE INTERIOR, GENERAL LAND OFFICE, 
WASHINGTON, D. C., March 15, 1875. 


E. P. Jounson, Esq., St. Louis, Mo. 


37 Sir: I am in receipt of your letter of 27th ultimo return- 

ing certified copy of patent dated M’ch 26th, 1824, in favor 
of Peter Chouteau, as recorded vol. 4, pp. 283 and 284, “ Record of 
Donation Patents,” which was transmitted to you with my letter of 
23d ultimo, and stating that said copy is defective 1 in that the seal 
has been omitted from said copy. 

In reply I have to state that it appears by mania of the 
record of said patent that the same is defective in that the seal was 
omitted to be copied therem, and that said copy is a true and literal 
exemplication of said record. It is probable that the seal of the 
General Land Office was affixed to the patent, but as there is no au- 
thority to correct the record in the absence of said patent, or to issue 
a duplicate patent, as suggested in your letter, I return herewith said 

certified copy, and and acknowledge the receipt of $1.60, the 
38 amount of fees which you were requested to remit in pay- 
ment of same in my letter-ef 23d ultimo. 
Respectfully, _ A. A. BURDETT, 


Commissioner. 


The original patent was not in the possession or under the con- 
trol of either party to this action, which objections the court over- 
ruled, and thereupon plaintiffs then and there excepted, and the 
copy of said patent was then read in evidence. 

The defendants then offered in evidence the record and ome’: 
ings in chancery In the circuit court of St. Louis county, in case of | 
William Waddingham against Levina Wheeler, widow, and the 
aforesaid three agg children of said Edward P.. W heeler, (for 
this second see p. 15 this transcript), instituted in the year 1832, 
after the death of said Edward P., for the purpose of vesting in said 
Waddingham the undivided half of the premises described in said 

chancery and partition suits, on the grounds that he was a co- 
39 ~~ purchaser with said Edward P. Wheeler of the same, and 

paid one-half of the purchase-money, in which proceedings 
a decree in favor of the complainant was rendered by’said court for the 
purpose of vesting, and which purported to vest, the undivided half 
of the title of said premises in the complaint. At the time of the 
institution of said suit plaintiff, Levina P. Campbell, nee Wheeler, 
was not born. A supplemental bill was filed in said proceedings 
after her birth, to which her general guardian, her mother, made 
answer. The proceedings omit to show any summons, writ, or sub- 
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cena was ever issued in said proceedings for her, or served upon 
er. With this exception, said proceedings were in all things regu- 
lar, and the decree sufficient to vest the undivided one-half of said 
Chouteau title to said premises in said Waddingham, to the reading 
of which said record and proceedings in evidence the said 
40 plaintiff, Levina P., objected, on the ground that she was never 
served with process in, was no party to said action and pro- 
ceedings, and the said decree was void as to her. The court held 
the objection is well taken as to Levina Campbell, but not as to 
the other heirs, and therefore the proceedings were admitted in evi- 
dence as to the other plaintiffs only, and fo which action of the court 
the defendants then and there excepted. 

Defendants then offered in evidence the record and proceedings in 
partition in the circuit court of St. Louis county, begun on the 11 
of June, 1836, in case of William Waddingham against Levina 
Wheeler, widow, and the aforesaid three minor children of the said 
Edward P. Wheeler (for this record see page 17 this transcript), for 
the purpose of partitioning the real estate described in the proceed- 
ings in which said decree was obtained, and in the report and plat 
hereinafter made a part hereof, in which proceedings commissioners 

were appointed, who reported to the court that they had 
41 sold said premises in accordance with the orders of the court, 

which said report was confirmed by said court at the Septem- 
ber term, 1837, thereof. At the time of instituting these proceed- 
ings in partition a copy of the petition, affidavit, and notice were 
served on the said Levina Wheeler by delivering to her a true copy 
of the petition and notice, and on said Henry M., Ann Eliza, and 
Levina P. by delivering a true copy of the petition, affidavit, and 
notice to Levina Wheeler, their guardian. No other service was had 
in said cause on said minors, and there was no appearance by them 
or for them by general guardian. The court appointed a guardian 
ad litem to act for them, who appeared for them In said cause, if an 
appointment under the circumstances authorized him to appear. 
In all other respects, excepting as may be shown by the commis- 

sioners’ plat and deed, executed by them hereinafter [and] 
42 made a part hereof said proceedings, and the sale and deeds 

made thereunder, were in all things regular and sufficient to 
pass title to the real estate described in the deeds made by the com- 
missioners, to the reading of which said record and proceedings in 
evidence the plaintiffs objected. The report of the commissioners 
in which, and the plat thereunto attached, are in words and figures 
following : 


Report of Com’sin Partition Suit of Waddingham vs. Wheeler Heirs. 
St. Louis Circuit Court. 


WILLIAM WaADDINGHAM 
Us, 
Henry M. WHEELER, ANN EizA WHEELER, LEVINA WHEELER, 
JOSEPH C. LAVEILLE, and LEvINA, his wife. 


The undersigned, commissioners appointed by the court in this 
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case, report that, in pursuance of the order of the court made at the 
last term, they caused a notice of the time, place, and terms of sale of 

said property in the petition mentioned (as well as in the order 
43 of sale) to beadvertised, according to law, in the Missouri Repub- 

lican, a newspaper printed in the city and county of St. Louis, 
for at least twenty days previous to the day of sale, a copy of which 
notice is herewith returned as a part of this report; and that such 
notice having been duly advertised, they did, on the fifth day of 
June, eighteen hundred and thirty-seven, being the first Monday of 
that month, at the hour of eleven o’clock of that day, commence 
upon the premises making said sale, according to the terms and con- 
ditions specified in said order, having first subdivided the premises 
to be sold into lots of a convenient size, as appears from the plat 
hereto annexed as a part of this report; that the lots numbered from 
one (1), consecutively, up to nineteen (19), inclusively, together with 
seven and a half feet of the alley the whole length on the north, and 

including the alley twenty feet wide, tegether with a small 
44 space between the front lots and the river, compose the prem- 

ises in the petition mentioned and ordered to be sold; that 
for the purposes of the sale, the commissioners, deeming it for the 
best, laid off the alley of twenty feet, as appears on said plat, and 
also left unsold, to form a part of an alley along the north end of 


the lots from No. (5) five to No. (19) nineteen, inclusive, the width 


of seven and a half feet; but there as yet noagreement of the neigh- 
boring proprietors, to the knowledge of the commissioners, to give 
the proper portion of their ground tosaid alley. The commissioners 
supposed that the property would sell to better advantage by being 
laid out, as in said plat, with’ the alley, and the space between the 
front lots and the river makes a part of the said front lots as sold to 
said Waddingham ; and the said commissioners having commenced 
said sale as aforesaid, continued the same, conforming In all respects 
to the order of sale, and striking off the lots to the highest 
45 bidder, until the whole were sold, all of which was done on 
the premises and on the day aforesaid ; and the said lots were 
then and there struck off to the highest bidder, and sold to the per- 
sons mentioned as purchasers in the tabular statement hereto an- 
nexed (signed by R. Paul) as a part of this report, and for the prices 
set opposite to their names respectively, which tabular statement. is 
a true and correct statement of the names of the purchasers, num- 
ber, & size of the lots sold, except so far as the sizes are differently 
stated or modified herein, and the prices at which they were sold 
respectively. 
And the said commissioners further state that as to the seven and 
a half feet left in the north of the lots from number five (5) to num- 
ber (19) nineteen, that the purchasers of said lots, said Waddingham 
& Laveille, are willing that the deeds shall be given including the 
W. (torn off) depth of the ground to the adjoining lands, 
4G which these commissioners think reasonable and proper, & 
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report accordingly, and pray that said deeds may be so made. 
leaving no space there for an alley. 3 
M. P. LeDUC, 


EDW’D TRACEY, 
WM. GLASGOW, 
Com’rs. 
County oF St. LovIs, ss: 


Mary P. LeDuc, Edward Tracey, & William Glasgow, above-named 
commissioners, being sworn on their oaths, say: That the foregoing 


report of sales is true. 
M. P. LEDUC, 


EDW’D TRACEY, 
WM. GLASGOW, 


Lom’rs. 
Sworn to & subscribed before me, this 28 July, 1837. 
JOHN RULAND, 
Clerk C’t C’'t. 


(Here follows diagram, marked page 47.) 
48 (Advertisement) Real Estate for Sale. 


STATE OF MIssouRI, 
County of St. Louis, 


In the Circuit Court’of St. Louis County. March Term, 1837. 


On partition, William Waddingham, Henry M. Wheeler, Ann 
Eliza Wheeler, Levina Wheeler, Joseph C. Laveille, and Levina, his 
wife. | 

Order of Sale. : 

Pursuant to an order of sale of the circuit court of the county 
aforesaid, of March term, 1837, the undersigned, commissioners, ap- 
pointed by said court, will on the first Monday (being the fifth day) 
of June next, at the hour of ten of the clock of that day, expose to 
sale at public vendue or auction, to the highest & best bidder, the 
following real estate, to wit: A certain lot or piece of ground, in 
central St. Louis, about one mile north of the city of St. Louis, and 
oe HE 137 feet 6 inches, fronting eastwardly by river Missis- 
sippi, southwardly by Payne street, westwardly by — , and north- 

wardly by land of the heirs of Samuel McKee; which said lot 
49 or piece of ground has been subdivided into lots of different 
sizes, a plat of which will be exhibited on the day of sale. 

Sale to be on the premises, on the following terms, to wit: One- 
fourth of the purchase-money to be paid in hand, one-fourth in six 
months, one-fourth in twelve months, and one-fourth in eighteen 
months, from the day of sale; to be secured by notes and mortgages, 
or deeds of trust upon the property sold. 

Dated St. Louis, April 27th, ’37. 

M. P. LEDUC, 


EDWARD TRACEY, 
WILLIAM GLASGOW, 
Commissioners 
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STATE OF MIssouRI, \ re 
County of St. Louis, 


Personally approved before the undersigned, a justice of the peace 
within and for the county aforesaid, N. Paschall, who, being duly 
sworn, deposeth and saith: Thatthe annexed advertisement was pub- 

‘lished j in the Missouri Republican, the newspaper of which 
50 he was at the time printer, for four weeks successfully, the 
first insertion being on the sixth day of May, 1837, and the 
last insertion on the twenty-seventh day of May, 1837, as follows, to 
wit: In No. 2, May 6; in No. 3, May 13; in No. 4, May 20; in No. 


5, May 27. 
N. PASCHALL. 


Sworn to and subscribed before me, this 28th of July, 1837. 
P. WALSH, J. P. 


List of Lots in Blocks Nos. 234 & 241, Sold by Messrs. M. P. LeDuce, 
Edward Tracey & Wm. Glasgow, Commissioners to Make Partition 
or Sell the Same. 


~ <n 


4 
e , we. 14a 
Names of Purchasers. SZ Size. | I ~ Amounts. 
a per foot. , 
Vs 
William Waddingham- -_--~- No. 1 | 49 i: 8in. by 119 | 1 70 drs. $8,443 334 
Same 2... - sins 2 | 293 by 119}----_- 150 «+ 4,375 
DUD sbb iad id nt tnweewnscees * © 9 Same Ghai sian ican aca seis 1 50 + 4,375 
Same ceil 4} BOOS 60 nwa tens 200 + 5,833 334 
'° Joseph C. Lav aaa 5 | 30 by 1292.2... -- 7O « 2.100 
Wm. Waddingham-___— .--- GO } BAO en soas..| 6) * 1,530 
Joseph C. Laveille .--_-- ----- Ft cece cet 1,500 
| Wm. Waddingham ----_ ---- © ft OM cee -s cack H+ 1,500 
: Same. alae 9 | Same... ....... 49 + 1,470 
Same. es sain Bet  iaiinntiiliiinn HO + 1,500 
Joseph C. Laveille_-.--- Bi ONO Svensk ad's a 70 1 2,100 
va 51 II assimilation Bat CRG cca ccwe we 40 «* . 1,200 
Wm. Waddingham ._-. 13 | Same............j| 46 “ 1,350 
£ D’to pao 14 | Same ._..... ---. ~~ 45+ 1.350 
>. @ D’to wih See WE piccias eens 45 + 1,350 
x» @ Joseph C. Laveille. -.--.. ---- al Me i 456 « 1. 1,380 
| ie Wm. Waddingham--_----- -- 17 | 65 ft. by 129.22.) 1 33 «+ 8,645 
( ie ee 18 | 29% by 129......] 45 © 1,327 50 
, i Joseph C. Laveille. -2-2-. -. Pet Ci cniibtcd wae «2 4% + 1,416 
t 
kicks do nie cend iis See Siete up ia ine tn snl $52,745 164 
= 
t 


I do hereby certify that the above list is correct. 
June 5th, 1837. 


R. PAUL. 


R. Paul, for surveying, comprehending all the expenses 
Seeeee, See, Ge. 2... i ccc cnn $30 00 
Do. — for selling —.......... ila innate nearest 40 OU 


The plaintiffs objected, for the reasons that plaintiffs, and those 
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under whom they derive title, were not served with notice in said 

cause, were not parties thereto, and the said proceedings were void 

as to them, which said objections the court overruled ; to which said 

action of the court, in overruling said objections, the plaintiffs then 
and there excepted. 

52 Defendants then offered in evidence a commissioner’s deed, 
which is in words and figures following, to wit: 


Com’'s’ Deed. 


This deed, made at the city and county of St. Louis, in the State 
of Missouri, this — day of August, in the year of our Lord one 
thousand eight hundred and thirty-seven, by and between Mary 
Philips LeDuc, Edward Tracey,and William Glasgow, commissioners 
appointed by the circuit court of St. Louis county, to make partition 
of certain real estate between Wiliam Waddingham and Henry M. 
Wheeler, Ann Eliza Wheeler, Levina Wheeler, and Joseph C. La- 
veille, and Levina, his wife, parties of the first part, and Wiluiam 
Waddington, party of the second part, witnesseth: That whereas 
the said circuit court, at their March term, in the year eighteen hun- 
dred and thirty-seven. did make an order and decree of sale, requir- 
ing the said commissioners, the parties of the first part, to sell, at 


the time and place and in the manner and on the terms in ° 


53 the said order and decree specified, the following real estate 

belonging to the parties between whom the said commission- 
ers were appointed to make partition of the same, to wit: A certain 
lot or piece of ground in Central St. Louis, about one mile north of 
the city of St. Louis, and containing one hundred and thirty-seven 
feet six inches, fronting eastwardly on the river Mississippi, south- 
wardly by Payne street, westwardly by , and northwardly by 
land of the heirs of Samuel McKee, first having caused the said lot 
of ground to be subdivided into lots of different sizes, and notice of 
the time, terms, place, and manner of said sale, to be given at least 
four weeks successively prior to the day of said sale in some news- 
paper printed and published in the said city of St. Louis; and 
whereas, in compliance with the requisitions of said order and de- 

cree of sale, the said commissioners did cause the said piece of 
o4 land to be subdivided by Reni Paul, city surveyer of the city 

of St. Louis, into nineteen lots of different sizes, a plat of 
which said subdivision was made out by the said Reni Paul under his 
hand, and appended to and made a part of the report of said com- 
missioners, by them made to the said court as hereinafter stated, on 
which said plat, as by reference thereto, will more fully appear, said 
lots, so subdivided, are numbered progressively from one (1) to 
nineteen (19), inclusive; and whereas, in further compliance with 
the requisitions of said order and decree of sale, the said commis- 
sioners, by advertisement published for four weeks successively prior 
to the time of said sale, in the Missouri Republican, a newspaper 
printed and published in the city of St. Louis aforesaid, did give 
notice of the time, terms, and place of said sale, and of the property 

to be sold; and whereas the said commissioners caused said 
DO land to be subdivided as aforesaid, and notice to be given as 
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aforesaid, did, on the fifth day of June, in the year of our Lord 
one thousand eight hundred and thirty-seven, on the premises, at the 
hour of eleven o’clock in the forenoon of that day, commence the sale 
of said premises, and did then-and there offer the lots of ground, so as 
aforesaid subdivided, for sale at public vendue or outcry to the 
highest bidder upon the terms mentioned in the said order and de- 
cree Of sale, to wit: One-fourth of the purchase-money cash, one- 
fourth in six, one-fourth in twelve, and the remaining fourth in 
eighteen months from the day of sale, to be secured by notes and 
mortgage or deed of trust upon the property sold; and having then 
and there offered the said lots of ground for sale, as aforesaid, for a 
long time, and as long as any person would bid therefor, William 
Waddingham, the party of the second part, became and was the 

highest and best bidder for the following described lots of 
56 ground, being parts of the lots subdivided as aforesaid, at the 

following prices, and the same were adjudged and _ struck off” 
to him accordingly, viz: Lot number one (1), containing forty-nine 
feet eight inches front, and running back one hundred and nineteen 
feet, at the price and sum of eight thousand four hundred and forty- 
three dollars and thirty-three and one-third cents ; lot number two 
(2), which immediately adjoins lot number one on the. south, con- 
taining twenty feet two inches front by one hundred and nineteen 
feet six inches in depth, at the price and sum of four thousand three 
hundred and seventy-five dollars; lot number three (3), which im- 
mediately adjoins lot number two on the south, and contains the 
same number of feet front and deep of lot number two, at the price 
and sum of four thousand three hundred and seventy-five dollars; 

lot number four (4), which immediately adjoins lot number 
D7 three on the south, forming the southeast corner of the block, 

and containing twenty-nine and a half feet front by a depth 
of one hundred and twenty feet on Payne street, at the price and 
sum of five thousand eight hundred and thirty-three dollars 333-100 ; 
said lots being all bounded east by the Mississippi river and west by 
an alley twenty feet wide ; also, lot number six (6), at the price and 
sum of fifteen hundred and thirty dollars; lot number eight (8), 
at the price and sum of fifteen hundred dollars; lot number nine 
(9), at the price and sum of fourteen hundred and seventy dollars. 
Lot number ten (10), at the price and sum of fifteen hundred dol- 
lars; lot number thirteen (13), at the price and sum of thirteen 
hundred and fifty dollars ; lot number fifteen (15), at the price and 
sum of thirteen hundred and fifty dollars; each of said lots contain- 
ing a front of thirty feet southwardly on Payne street, and a depth 

northwardly of one hundred and thirty-seven feet six inches ; 
o8 also, lot number seventeen (17), containing sixty-five feet 

front on Payne street by one hundred and _ thirty-seven feet 
six inches in depth, at the price and sum of eight thousand six hun- 
dred and forty-five dollars; also lot number eighteen (18), contain- 
ing twenty-nine feet six inches fronting on Payne street by one hun- 
dred and thirty-seven and a half feet in depth, at the price and sum 
of thirteen hundred and twenty-seven dollars and fifty cents; for a 
minute and particular description of the locality and boundaries of 
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which said lots so adjudged to the said party of the second part ref- 
erence is made to the plat of subdivision above mentioned, which 
plat, however, is not to govern as to the depth of the lots fronting 
on Payne street, as they run back to the line of the neighboring 
proprietor, the alley laid down on said plat in the rear of said lots 
being abolished, as will appear by the report of said commissioners 
hereinafter mentioned ; and whereas, at the July term of said 
59 circuit court, to wit, on the twenty-eighth day of July, in 
the year of our Lord one thousand eight hundred and thirty- 
seven, the said commissioners, the parties of the first part, did make to 
said court a full, detailed, and specific report of their proceedings, 
under and by virtue of said order and decree of sale, to which report 
is affixed a plat of the subdivision of said tract of land into lots, as 
aforesaid, made by Reni Paul, city surveyor, and forming part and 
parcel of said report ; which said report was then approved and con- 
firmed by said court, and is now on file in the clerk’s office of said 
court: | 
Now, therefore, in consideration of the premises, and of the sum of 
forty-three thousand and forty-nine dollars and sixteen and two-thirds 
cents, being the aggregate amount of the purchase-money of the lots 
of ground above described, to us in hand well and truly paid, 
60 and seeured according to the terms and conditions of said sale, 
we, the parties of the first part, commissioners as aforesaid, by 
virtue of the authority vested in us by said order and decree of sale, 
and in pursuance of said sale, have granted, sold, transfer-ed, and 
conveyed, and do by these presents grant, sell, transfer, and convey, 
the lots of ground above described, together with the privifeges and 
appurtenances to the same belonging, unto him, the said William 


Waddingham, his heirs and assigns, forever; to have and to hold the. 


same to him, the said Wiliam Waddingham, his heirs and assigns, 
forever. 

In testimony whereof, we, the above-named Mary Philip LeDuc, 
Edward Tracey, and William Glasgow, commissioners as aforesaid 
and parties of the first part, have hereunto set our hands and affixed 
our seals, at the place and on the day and year first above written. 

; M. P. LEDUC. SEAL. 
EDW’D TRACEY. — [seat. 
WM. GLASGOW. — [SEAL. 
Done in presence of— ‘ 
BENJ. F. MCKENNEY. 


61 STATE OF MISSOURI, oes 
County of St. Louis, °°’ 

Be it remembered that on this twelfth day of September, in the 
year of our Lord one thousand eight hundred and thirty-seven, be- 
fore me, a Justice of the peace within and for the county aforesaid, 
personally appeared Mary Philip LeDuec, Edward Tracey, and Wil- 
ham Glasgow, who are personally known to me to be the same per- 
sons whose names are subscribed to the foregoing instrument of 
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writing as parties thereto, and severally acknowledged the same to 
be his act and deed for the purposes therein mentioned. 
Taken and certified the day and year aforesaid. 
BENJ. F. MCKENNEY, 
Justice of the Peace, St. Louis County. 


Filed and recorded March 16th, 1847. 
S. D. BARLOW, Recorder. 


To the reading of which said deed in evidence the plaintiffs 
62 objected, on the grounds that the proceedings on which said 
deed was founded are void as to them, they and those under 
whom they derive title never having been served with notice in said 
proceedings, nor were they parties thereto; and further said deed 
does not embrace the premises described in the plaintiffs’ petition ; 
which said objections the court overruled, for the reasons that the 
deed was sufficient to convey all the land therein described, but did 
not convey or describe the land in dispute; thereupon the plaintiff 
duly excepted to the overruling of said objections and the deed was 
read in evidence. 
The defendants then offered in evidence quit-claim deeds executed 
(in consideration of small sums of money specified in the deeds re- 
spectively) during thé year 1846, and recorded in said county the 


same year, from said Edward C., Daniel Mc, Thomas J., John B., 


and James B. Payne to Mary Jones, and from said Mary Jones 
63 to Franklin Niles, for the premises described in said suits. To 

the reading of which said deeds in evidence the plaintiffs ob- 
jected, on the grounds that ‘tfone of the grantors had any title, at the 
time they were executed, to convey, and none of the grantees were 
or could be innocent purchasers under the facts given in evidence 
in this cause, and the defendants could not dispute the title of Wil- 
liam Waddinghan, their grantor, after offering it in evidence and 
claiming title under it; which said objections were sustained by the 
court and the deed excluded; to which action of the court the de- 
fendants then and there excepted. 

Defendants then offered in evidence a deed executed in 1849 
by John F. Darley, public administrator, in charge of the estate 
of Franklin Niles, deceased, made in pursuance of an order of 
the probate court of the county of St. Louis for the specific exe- 

cution of a contract made in writing during his lifetime by 
64 said Niles to convey the land therein described & describing 

as bounded east by the Mississippi river, to Benjamin H. 
Payne, said Niles having died without having executed the same, 
or provided for its execution in a will, said deed being for the land 
described in said suits, and to Benjamin H. Payne, and acknowl- 
edged before Peter Ferguson, judge of said probate court. To the 
reading of which said deeds in evidence the plaintiffs objected, on 
the same grounds urged against the deeds last hereinbefore offered 
in evidence by defendants, and the further objections that it was not 
acknowledged in open court, as required by the statute, but simply 
acknowledged before and certified to by the judge of said probate 
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court, and is void; which said objections were sustained, and the 
deed excluded by the court ; and to which defendants duly excepted 
at the time. 
Defendants then offered in evidence a quit-claim deed from 
65 said Benjamin H. Payne to said William Waddingham, ex- 
ecuted in the year 1851, for the premises described in said suits, 
calling for the Mississippi river as the eastern boundary. To the read- 
ing of which in evidence the plaintiffs objected, on the grounds that said 
Benjamin H. Payne had no title at the time he executed the same to 
convey, and said William Waddingham was not and could not be 
an innocent purchaser under the evidence in this cause, and, being 
a tenant in common with the plaintiffs or their ancestors, he could 
not purchase an adverse title, if one had existed, for his own ben- 
efit; which said objects were sustained, and the deed excluded by 
the court; & to all which defendants excepted at the time. 

Defendants then offered in evidence a quit-claim deed, executed 

in the year 1868, from said William Waddingham to Richard Schu- 
lenberg, and a quit-claim deed, executed in the year 1872, by 
66 said Richard Schulenberg to the defendants, The Laclede Gas 
Light Company, both of said deeds being for the premises 
described in the petition of plaintiffs herein. Plaintiffs admit that 
the two deeds last named were sufficient to, and did, convey all of the 
right, title, and interest of the said William Waddingham, as shown 
by the evidence herein, in and to the premises described therein 
from him to said Richard Schulenberg, and from said Schulenberg 
to said Laclede Gas Light Company, but no more; which said in- 
terest of said Waddingham is admitted by plaintiffs to be as much 
as the undivided one-third of said Chouteau title thereof, but ob- 
ject to them, or either of them, being received in evidence to show 
that more then the said interest of the said Waddingham in the 
premises passed thereby, for the reason that neither of the grantors 
or grantees ever owned more than that interest therein ; which said 
objection the court sustained, but admitted said deeds in evi- 
67 dence ; to which action of the court, so far as sustaining said 
objections, defendants at the time excepted. 

Defendants then offered in evidence to prove the defendants and 
those under whom they claim had held the actual, exclusive, public, 
notorious, continuous, and adverse possession of the premises in 
controversy, claiming title thereto against all of the world for 
twenty-four years next preceding the institution of the suit by 
plaintiffs herein, in which they suffered a nonsuit. To which said 
evidence the plaintiffs objected, on the grounds, first, that the title to 
said U. S. survey No. 671 remained in the United States until the 
passage of the act of Congress on the 6th of June, 1874, read in evi- 
dence herein, and it was therefore immaterial, and no defense to 
this action ; second, said premises, or the greater part thereof, were 

formed by accreation within the period specified, and since the 
68 marriage of plaintiff, Levina P. Campbell, and could not have 
been affected by adverse possession; third, that said John 
Hartnett held a life estate in said premises, which did not expire 
until March 15th, 1860, the date of his death, and adverse posses- 
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sion taken after his marriage with said Ann Eliza could not affect 
the title or right of recovery of plaintiff, Amelia E. Hartnett, she 
having instituted the action in which she suffered the nonsuit set 
forth herein within three years after she arrived at the age of 
twenty-one years, which said evidence is as follows: That said Had- 
dingham resided and carried on business on the lots laid down on 
said plat, and passed over, in the course of his business, with wag- 
gons, &c., and carried freight and offal to and from the river to his 
place of business, but never had any building on, or enclosure of, the 
land lying between the eastern line of the lots as marked 
69 on the plat, and the river; that said Schulenberg, at the 
date of the deed to him, took actual possession of the prem- 
ises, and the same has been contin-ous ever since. Which said objec- 
tions of plaintiffs to said evidence in regard to possession the court 
overruled ; to which said action of the court in overruling the same 
the plaintiffs then and there excepted. : 
Defendants then proved that the money. realized from the parti- 
tion sale set forth herein had been paid out to the duly and legally 
appointed and qualified guardians of the persons and estates of 
Annie L. Murray and Amelia E. Hartnett and Levina P. Campbell, 
and by them duly accounted for in the probate court of St. toute 
county, Missouri, with their other moneys in regular, annual, and 
final settlements, as such guardians of said funds and estates, by said 
court approved, and that upon such settlements that the bal- 
70 ance had been duly paid over to the husbands of plaintiffs, 
Annie L. and Levina P., and to said plaintiff, Amelia E. 
Hartnett; to which said evidence the plaintiffs objected, on the 
grounds that none of the premises described in the petition of plain- 
tiffs were either sold or pretended to be sold in said proceedings in 
partition, and there is no evidence tending to show that plaintiffs 
knew of the source from which moneys were derived, and the hus- 
bands of said Levina P. and Annie L.. could not bind them so as to 
convey their real estate by estoppel, which said objections were sus- 
tained, & the defendants then and there duly excepted thereto. 
Defendants here closed their case. | 


Plaintiffs then offered the following declarations of law, which 
were given by the court: 


Plf’s Ins. Given. 


The court declares the law to be that if Edward ©. and John B. 
Payne executed and delivered the deed to Thomas J. and 

71 Daniel Me. Payne, and James B. Payne executed and delivered 
the deed to Thomas J. Payne, and David Me. Payne exeeuted 

and delivered the deed to Thomas J. Payne, and Thomas J. Payne 
executed and delivered the deed to Edward P Wheeler, copies of 
which said deeds were offered in evidence by plaintiffs; and said 
Edward P. Wheeler died October 22, 1832, and left surviving him 
three children, to wit, Henry M., born September 22d, 1824; Ann 
Eliza, born May 6th, 1828, and Levina P., born December 6th, 1°32 
(the latter being a posthumous child) as his only heirs-at-law ; and 
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said Henry M. died in the year 1860, unmarried, leaving his said 
sister, Levina P., and the children of his said sister, Ann E., as his 
only heirs; and said Ann E. intermarried with John Hartnett De- 
cember, 1849, and had two children by said marriage, to wit, Annie 
L., born November 12, 1850, and Amelia E., born January 
72. 21,1854; and said Ann E. died March 30th, 1854, and said 
John Hartnett died March 15th, 1860, the said Ann E. leav- 
ing, surviving her, her said children, Annie L. and Amelia E., as 
her only heirs; and said Annie L. married with plaintiff, Frank H. 
Murray, October 21, 1872, and said Levina P. intermarried with 
George W. Campbell August 4, 1853, and said George W. Campbell 
died December 5, 1872; the verdict in this cause should be for the 
plaintiffs ; that plaintiff, Levina P. Campbell, recover the undi- 
vided five-twelfths of the premises in controversy; that plaintiff, 
Amelia E. Hartnett, recover the undivided one-eighth thereof, and 
plaintiffs, Ann L. and Frank H. Murary, recover the undivided one- 
eighth thereof. | 

The court declares the law to be that the possession of one tenant 
in common of a tract of land is presumed to be for the benefit of 

all the tenants in common of thesame, and there is no evidence 
13 in this case sufficient to show an ouster of one tenant in com- 

mon by another tenant in common prior to the date of the 
deed from Waddingham to Schulenberg offered in evidence by de- 
fendants. 

The court ‘declares the law to be that under the evidence in this 
cause, the defendants cannot claim title to the land in controversy, 
or to any portion thereof, by possession alone. 

The court further declares the law to be that the deed offered in 
evidence by defendants, from William Waddingham to Richard 
Schulenberg, and from Richard Schulenberg to the Laclede Gas 
Light Company, conveyed the interest of said Waddingham to the 
premises in controversy, acquired by him by virtue of the proceed- 
ings in chancery of William Waddingham vs. Levina Wheeler et al., 
offered in evidence by defendants, and no more. 

The court declares the law to be that any addition made 

74 to the land in any or all of the conveyances read in evi- 

dence by plaintiff by gradual deposits from the Mississippi 

river is to be taken and considered as a portion of the land described 

in such conveyance, from the time such addition was so made or 

formed, and the title thereto vested in the owner of the shore to 
which such accreation formed. 

The court declares the law to be that none of the following con- 
veyances offered in evidence by defendants conveyed to or vested 
in the respective grantees therein named, or any of them, any title 
to the premises in controversy, to wit: Edward C. Daniel Mc- 
Thomas, J. John B., and James B. Payne, to Mary Jones, Mary 
Jones to Franklin Niles, Franklin Niles by adm’r to Benjamin H. 
Payne, and Benjamin H. Payne to William Waddingham. 

The court further declares the law to be that the evidence in this 

cause does not establish any fact by which the plaintiffs 
7d or either of them is estopped from claiming title in the prem- 
ises in controversy. 
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The court declares the law to be that the proceedings in chancery 
in the case of William Waddingham vs. Levina Wheeler e¢ al. were 
and are void as to plaintiff, Levina P. Campbell, and did not divest 
her of any portion of her title in the premises described therein. _ 

The court further declares the law to be that the commissioner — 
deed offered in evidence by the defendants does not embrace any 
portion of the premises described in the petition of plaintiffs, and 
that the same extends to and embraces only the land in the lots as 


. laid off in the plat attached to the report of the commissioners 


offered in evidence by the defendants, and no more. 
To which action of the court, in giving said instructions, the de- 
fendants at the time objected and excepted. 


76 Def’t Instruct’s Given. 


Defendants then offered the following declarations of law which - 
were given by the court: If Waddingham & his 4 representatives 
took actual possession of the greater part of the premises sold and 
conveyed to him in 1836, and have continued to hold the same ever 
since; and if he and they used and occupied the part of the premises 
next to the river, and which is the premises in dispute in this case, 
in the only manner in which the same could be used and possessed, 
and during all that’ time notoriously claimed the same as part and 
parcel of the premises so bought by and belonging to them, the 
plaintiff cannot recover. - 


Def’ts Ins. Refused. 


To which action of the court in giving said instructions and each 
of them, the plaintiffs, at the time objected & excepted, and the de- 
fendants asked the court. to dectare the law as follows: 


1. The court is requested to declare as matter of law that 
v7 the plaintiff is not entitled to recovet on the evidence in this 
case. 

2. The copies of the record of the deeds from the heirs of Benja- 
min Payneto Thomas J. Payne are not competent evidence, and are 
not sufficient to prove title in the plaintiff’s ancestor, as of the land 
therein described. 

3. The proceedings and sale in partition in the case of Wadding- 
ham vs. Wheeler et al., given in evidence by the defendant, divested 
the plaintiffs of any title claimed by them under Wheeller to the 
premises, which the court refused, and the defendants at the time 
duly excepted to such refusal. 

And on the 19th day of January, 1580, the court gave a verdict 
in said cause, and rendered judgment thereon in favor of plaintiffs. 

And within four days thereafter, to wit, on the 22d dav of Jan’y, 

1880, the said defendants filed a motion for a new trial! in this 
78 cause, which is in words and figures following : . 
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_ Mo. for New Trial. 
In the Circuit Court for the City of St. Louis. 


STATE OF MISSOURI, 
City of St. Lours, 


LEVINA CAMPBELL ¢ al. 
v8. Case No. 41651 in Court 
Tut LACLEDE GAs Licut Co. and THE Room No. 1. 
City oF St. Lovuts. 


Now come the defendants and move the court to set aside the ver- 
dict and judgment heretofore rendered in this cause, and for a new 
trial. 

1. The verdict and judgment are against the evidence presented 
at the trial. 

2. The verdict was against the weight of evidence. 

3. The verdict and judgment were against the law. 

4. Because under the evidence presented the verdict and judg- 
ment should have been in favor of the defendants. 

5. Because the court erred in giving instructions asked by 
79 plaintiff; also erred in refusing ‘instructions asked by de- 


fendants. 
CHARLES GIBSON anp 
LEVERETT BELL, 
Attys for Defendants, 
By V. W. KNAPP, Atty. 


Which said motion the court, on the 2d day of Febr., 1880, over- 
ruled, to which said action of the court in overruling said motion the 
said defendants at the time excepted, and bring this their bill of ex- 
ceptions, and ask that the same be signed and sealed and made part 
of the record in this case, which is done accordingly; and it is 
further agreed by the parties that the foregoing and the record 
herein contains a statement of the cause of action, the defence, and 
the evidence herein together with the rulings of the court thereupon ; 
and I certify that the same is a substantial history of what occurred 
at the trial of this cause. 

Witness my hand and seal this 18th day of Febr’y, 1880. 

ELMER B. ADAMS, Judge. [SEAL. ] 


80 Aff. & Bond for App’l, L. G. L. Co. 
In the Cireuit Court. 

LEvinA P. CAMPBELL ef al. vs. THE LACLEDE Gas Ligut CoMPAny. 
Affidavit for appeal. 


em oF MIssovurRI, - 
City of St. Louis, f° 


Charles Gibson, being duly sworn, makes oath and says that the 
appeal prayed for i in the above- entitled cause is not made for vexa- 
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tion or delay, but because the affiant believes that the appellant is 
aggrieved by the Judgment or decision of the court. 
C. GIBSON, 
Atty for The Laclede Gas Light Co. 


Sworn to and subscribed before me, this 18th day of February, 


A. D. 1880. 
CHAS. F. VOGEL, CU. 


Know all men by these presents, that we, The Laclede Gas Light 
Company, as principal, and Charles Gibson and John Magwern, 
as sureties, are held and firmly bound unto Levina P. Camp- 

bell, and Frank H. Murray and wife,and Amelia E. Hartnett, 
81 in the sum of one thousand dollars, for the payment of which, 

well and truly be made, we bind ourselves, our heirs, execu- 
tors, and administrators, jointly and severally, firmly by these . 
presents. Sealed with our seals and dated at St. Louis, this 18th 
day of February, A. D. 1880. 

The condition of the above obligation is such that whereas said 
Laclede Gas Light Company has appealed from the judgment ren- 
dered against it, and in favor of said Campbell and others in the 
circuit court, city of St. Louis, for the sum of one hundred and ninety- 
six 74,’5 dollars damages, together with costs and monthly value of 
three 743; doll’s, and for possession of property described in the pe- 
tition. Now if said appellant shall prosecute its appeal with Ft 
diligence to a decision in the St. Louis court of appeals, and shall 
perform such judgment as shall be given by the St. Louis court of 

appeals, or such as the St. Louis court of appeals may direct 
82 the circuit court, city of St. Louis to give, and if the judgment 

or any part thereof be affirmed, will comply with and perform 
the same so far as it may be affirmed, and pay all damages and costs 
which may be awarded against it by the St. Louis court of appeals, 
then this obligation to be void; otherwise to remain in full force 
and effect. 

LACLEDE GAS LIGHT CO., 


By J. F. MAGWERN, Vice Pres. [seat 
C. GIBSON. SEAL. 
J. F. MAGWERN. SEAL. 


Approved in open court Feb. 18th, 1880. 
CHAS. F. VOGEL, CUk. 


And afterwards, at the February term, A. D. 1880, of the said cir- 
cuit court, city of St. Louis, the following further proceedings were 
had in said cause, to wit: 

Aff. & Bond for Appeal Filed by City of St. Louis & Granted. 
Tuurspay, February 19, 1880. 


LEVINA CAMPBELL ef al. 
v8. 41651. 
THE LACLEDE Gas Licnt Co. and THe City oF St. Louts. | 


Now comes the defendant, The City of St. Louis, by attorney, and 
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files an affidavit for an appeal, and on his motion an appeal 
&3 is allowed it to the St. Louis court of appeals from the judg- 
ment herein rendered, he thereupon files an appeal bond 
which is approved by the court. 
Which said affidavit and bond for appeal are respectively in 
words and figures following, to wit: 


Aff’t & Bond for Appeal of City of St. Louis. 


STATE OF MIssourRI, 
City of St. Louis, } - 
Henry Overstolz, mayor of thecity of St. Louis, being duly sworn, 

makes oath and says, that the appeal prayed for in the above- 

entitled cause, is not made for vexation or delay, but because the 
affiant believes that the appellant is aggrieved by the judgment or 


decision of the court. 
HENRY OVERSTOLZ, Mayor. 


Sworn to and subscribed before me, this nineteenth day of Feb- 
ruary, A. D. 1880. Iwas qualified for a term expiring May 27, 1881. 
[SEAL. | FREDERICK F. ESPENCHILD, ° 

Notary Public, City of St. Louis, City and County, Missouri. 


84. Know all men by these presents, that the city of St. Louis, ° 

as principal, is held and firmly bound unto Levina Campbell, 
Frank H. Murray, Annie L. Murray, and Amelia FE. Hartnett, in 
the sum of one thousand dollars, for the payment of which well and 
truly to be made, it binds itself firmly by these presents. Sealed and 
dated at St. Louis, this 19th day of February, A. D. 1880. 

The conditions of the above obligation is such that whereas the 
city of St. Louis has appealed from the judgment rendered against 
it, and in favor of the said Levina Campoell e¢ al., in the circuit court of 
the city of St. Louis, for the sum of one hundred and ninety-six dol- 
lars and forty-seven cents, together with costs and monthly rents, 
three ,%; dollars. Now said appellant shall prosecute its appeal 
with due diligence to a decision in the St. Louis court of appeals, 

and shall perform such judgment as shall be given by the St. 
85 Louis court of fappeals, or such as the St. Louis court of ap- 
peals may direct the circuit court, city of St. Louis, to give, 
and if the judgment or any part thereof be affirmed, will comply 
with and perform the same so far as it may be affirmed, and pay all 
damages and costs which may be awarded against it by the St. 
Louis court of appeals, then this obligation to be void ; otherwise to 
remain in full force and effect. 
HENRY OVERSTOLZ, [SEAL. ] 
Mayor, for the City of St. Lows. 


Approved in open court Feb’y 19, 1880. 
CHAS. F. VOGEL, CVk. | sEAL.] 
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SraTE OF MIssouRI, 
City of St. Louis, 


I, Chas. F. Vogel, clerk of the circuit court, city of St. Louis, do 
hereby certify the foregoing to be a true, full, and complete tran- 
script of the record and proceedings in the above-entitled cause, as 

fully as the same remains on file and of record in my office. 
86 In testimony whereof, I hereto set my hand and affix the 
seal of said court, at office in the city of St. Louis, this 24th 


day of March, 1880. 
[SEAL. ]} SHAS. F. VOGEL, Clerk. 


And afterwards, at the October term, A. D. 1880, of. the St. Louis 
court of appeals, the following proceedings were had in said cause, 
to wit: 

Turspay, January 6, 1881. 


LEVINA CAMPBELL et al., Respondents, ) 
18. 1880. 
LACLEDE Gas Licut Company e¢ al., Appellants. f 


Now at this day comes Amelia E. Hartnett, one of the respond- 
ents in this cause, by her attorney, and suggests to the court that 
since the granting of the appeal in this cause said respondent, 
Amelia E. Hartnett, has intermarried with one Charles J. January. 
Thereupon comes said Charles J. January, by his attorney, and en- 

ters his appearance herein as party respondent, assignment 
87 of errors filed, stipulation for attirmance of judgment pro 
forma. ie 


Which assignment of error is in the words and figures following, 
to wit: 
Assign’t of Error. 


In the St. Louis Court of Appeals. October Term, 1881. 


LEvinA P. CAMPBELL et al. 
v8. 
THE Lac LeDE Gas Licut Co. & Tue City or St. Lovuts. 

And now comes the said appellants and say that — the record and 
proceedings of the court below in the above-entitled cause there is 
manifest error, and for error said appellants assign the following, to 
wit: Bacy , 

1. That said court admitted improper and illegal testimony offered 
by plaintiffs. 

2. That said court rejected proper and legal testimony offered by 


plaintiffs. : 
3. That the court gave to the Jury improper and illegal instruc- 
tions. 
88 4. That the court refused to give to the jury proper and 


legal instructions offered by defendants. 
&. That the verdict was against the evidence. 
6. That the verdict was against law. 
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7. That the verdict was against both law and evidence, al against 
the law under the evidence. 

8. That the verdict was against the weight of evidence. 

9. That the judgment was rendered for the plaintiffs, when it 
should have been rendered for the defendants. 

—. That said court overruled the motion for a new trial made by 


defendants. 
C. GIBSON anp 
LEVERETT BELL, 
For Appellants. 
And now come the respondents, and for joinder in error say there 
is no error in the record and proceedings of said St. Louis circuit 


court in said cause, as assigned by said appellants. 
JOHNSON, For Respondents. 


89 Which stipulation for affirmance of judgment pro forma is 
in the words and figures following, to wit: 
Stipulation. 
In the St. Louis Court of Appeals. Oct. Term, 1880. 
LEvina P. CAMPBELL ef al. tee 
US. 


THe LACLEDE Gas LicutT Co. et al. 


Marriage of respondent, Amelia E. Hartnett, to Charles J. January 
suggested, and appearance of said Charles J. January entered in this 


cause. Judgment affirmed pro forma. 
E. P. JOHNSON AND 


A. R. TAYLOR, 
Att’ys for Resp’s. 
C. GIBSON, For Appellant. 


And afterwards, at the same term of said court, the following 
further proceedings were had in said cause, to wit: 
Tuespay, January 18, 1881. 


LEVINA CAMPBELL, FRANK H. Murray, and ANNIE L. 
Murray, his wife, & CHartes J. JANUARY and ANNIE 


. JANUARY, his wife, Res S : 
E. JANUARY, his wife, Re — -1880. 
THE LACLEDE Gas LIGHT Company, THE City oF St. Lovts, 
A ppellant-. : 
90 Appeal from the circuit court, city of St. Louis. 


Now, at this day, come the said parties, by their respective attor- 
neys, and on their stipulation herein filed it is ordered and adjudged 
by the court that the Judgment rendered herein by the circuit court, 
city of St. Louis, be in all things affirmed pro forma, and stand in 
full force and effect, and that the said respondents recover of the said 
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appellants their costs and charges herein expended, and have exe- 
cution therefor. Opinion filed. 


Which opinion is in the words and figures following, to wit: 


Opinion of the Court. 
In the St. Louis Court of Appeals. 


LEVINA CAMPBELL e¢ al., Resp., 
v8. 
THE LACLEDE GAs Licurt Co. e¢ al.,.App. 


Appeal from St. Louis circuit court. 


In accordance with a stipulation signed by the counsel on 
91 both sides, and filed in this cause, the judgment of the circuit 
court is affirmed pro forma, without examination of the ques- 
tions or merits appearing upon the record. 
All the judges concur. 
EDW’D A. LEWIS. 


And afterwards, at the same term of said court, the following 
further proceedings were had, to wit: 


Appeal Granted to Supreme Court. 


LEVINA P. CAMPBELL et al. 
v8. 
THE LACLEDE GaAs Liattt Co. and Tue Ciry or St. Lovuts. 


Now, at this day, comes the City of St. Louis, by its attorney, and 
files an affidavit for appeal herein, and on its motion an appeal is 
granted it to the supreme court of the State of Missouri from the 
judgment herein rendered. Thereupon it files are appeal bond in 
the penal sum of two thousand dollars, which bond is by the court 
approved. 


Which affidavit for appeal and appeal bond are, respect- 
92 ively, in the words and figures following, to wit: 


Affidavit for Appeal. 


In the St. Louis Court of Appeals. October Term, 1880. 


CAMPBELL é¢ al. 
v3. 
THe LacLepe Gas LigHt Company and THe City or Sr. Louts, 
Appellants. 


Before St. Louis court of appeals. 


STATE OF MISSOURI, 88: 


Henry Overstolz, mayor of St. Louis, being duly sworn, mikes 
oath and says: That the appeal prayed for in the above-entitled 
I—959 . 


Ne 
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cause is not made for vexation or delay, but because the affiant- 
believes that the appellants are aggrieved by the judgment or 


decision of the court. 
HENRY OVERSTOLZ. 


‘Sworn to and subscribed before me, this nineteenth day of Jan- 
uary, A. D. 1881. 
[SEAL. ] GEORGE A. SCHULTE, 
Notary Public, City of St. Louis, Mo. 


Qualified Noy. 19, 1878; Com. expires Nov. 4, 1882. 


93 Bond. 


Know all men by these presents, that the City of St. Louis, as prin- 
cipal, is held and firmly bound unto Levina Campbell, Frank H. 
Murray, Annie L. Murray, Amelia E. January, and Charles J. Jan- 
uary, her husband, in the sum of two thousand dollars; for the pay- 
ment of which, well and truly to be made, it binds itself firmly by 
these presents. Sealed and dated at St. Louis, this 19th day of Jan- 
uary, A. D. 1881. 

The condition of the above obligation is such, that whereas the 
City of St. Louis has appealed from the judgment rendered against 
it and in favor of the said Levina Campbell e¢ al. in the St. Louis 
court of appeals: : 

Now, if said appellant shall prosecute its appeal with due dili- 
gence to a decision in the supreme court, and shall perform such 
judgment as shall be given by the supreme court, or such as the 
supreme court may direct the St. Louis circuit court, in the city 

of St. Louis, State of Missouri, to give, and if the judgment or 
94 any part thereof be affirmed will comply with and perform 
the same so far as it may be affirmed, and pay all damages 
and costs which may be awarded against it by the supreme court, 
then this obligation to be void; otherwise to remain in full force and 


effect. 
CITY [OF] ST. LOUIS, SEAL. 
Per HENRY OVERSTOLZ, Mayor. [sEAt. 


Approved in open court the 20th day of January, 1881. 
Attest : JOS. F. BAIER, Clerk. [seat] 


And afterwards, at the same term of said eourt, the following fur- 
ther proceedings were had in said cause, to wit: 


App’l to Supreme Court. 
WEDNESDAY, January 26, 1881. 


LEVINA F. CAMPBELL ef al. 
vs. 
Tne Lacitep- Gas Licut Co. & THe City or St. Lovts. 


Now at this day comes the Laclede Gas Light Company and files 
an affidavit for appeal herein, and on its motion an appeal is 
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95 granted it to the supreme court of the State of Missouri from 
the judgment herein rendered. 
Thereupon it files an appeal bond in the penal sum of two thou- 
sand dollars, with Charles Gibson and John H. Maxon as sureties, 
which bond is by the court approved. | 


Which affidavit for appeal and appeal bond is in the words fol- 
lowing, to wit: 
Affidavit for Appeal. 


In the St. Lovis Court of Appeals. Before St. Louis Court of Appeals, 
October Term, 188i. 


CAMPBELL e¢ al. vs. THE LACLEDE GaAs LIGHT COMPANY. 


STATE OF MISSOURI, 88: 

Charles Gibson, being duly sworn, makes oath and says: That 
the appeal prayed for in the above-entitled cause is not made for 
vexation or delay, but because the affiant believes that the appellant 
is aggrieved by the judgment or decision of the court. 

C. GIBSON. 


Sworn to and subscribed before me, this 22d day of January, A. 
D. 1881. 
JOS. F. BAITER, Clerk. 
96 Bond. 


Know all men by these presents, that we, The Laclede Gas Light 
Company, as principal, and Jno. H. Maxon and Charles Gibson, as 
sureties, 7s held and firmly bound unto Levina Campbell in the sum 
of two thousand dollars ; for the payment of which, well and truly to 
be made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally. 

Sealed with our seals. Dated at St. Louis, this 20th day of January, 
A. D. 1881]. 

The condition of the above obligation is such, that whereas The 
Laclede Gas Light Co. has appealed from the Judgment réndered 
against it and in favor of the said Campbell ef a/. in the St. Louis 
court of appeals: 

Now, if said appellant shall prosecute its appeal with due diligence 
to a decision in the supreme court, and shall perform such judg- 
ment as shall be given by the supreme court, or such as the su- 
preme court may direct the St. Louis circuit court, in the city of St. 

Louis, State of Missouri, to give, and if the judgment or any 
97 part thereof be affirmed will comply with and perform = the 
same so far as it may be affirmed, and pay all damages and 
costs which may be awarded against it by the supreme court, then 
this obligation to be void ; otherwise to remain 1n full force and effect. 


LACLEDE GAS LIGHT CoO., 


By JOHN H. MAXON, Pres't. SEAL. ] 
C. GIBSON. SEAL. 
JNO. H. MAXON. SEAL. 


This bond is satisfactory to me. | 
E. P. JOHNSON, Aét’y. 
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Approved in open court the 26th day of January, 1881. 
Attest: JOS. F. BAIER, Clerk. 


STATE OF MIssOURI, 88: 


I, Joseph F. Baier, clerk of the St.-Louis court of appeals, do 
hereby certify that the above and foregoing is a full, true, and com- 
plete transcript of the record and proceedings in the above-entitled 
cause, as fully as the same remain of record and on file in my office. 

In testimony whereof, I hereunto set my hand and affix the seal 
of said court, at office, in the city of St. Louis, this 9th day of Feb- 


ruary, A. D. 1881. 
JOS. F. BAIER, Clerk. 


98 Proceedings in the Supreme Court of the State of Missourr. 


And afterwards, to wit, on the 22nd day of October. A. D. 1883, 
the following further proceedings were had in said cause, to wit: 


Appeal from St. Louis Court of Appeals. 


LEVINA CAMPBELL et al., Appellants, 
v8. 
City of St. Louts et als., Respondents. 


Now at this day comes the city of St. Louis, by attorney, and upon’ 
its motion it is considered and adjudged by the court that the appeal 
taken herein by the city of St. Louis be, and the same is hereby, 
dismissed. 3 


And afterwards, to wit, on the 26th day of October, the following 
further proceedings were had in said cause, to wit : 


Appeal from St. Louis Court of Appeals. 


LEVINA CAMPBELL eé¢ al., Respondents, 
v8. 
THE LAcLEDE Gas Licut Company, Appellant, and THe City or 
St. Louis, Respondent.. : : 


Now at this day comes the appellant, The Laclede Gas Light Com- 
pany, and after argument herein submits this cause to the court. 
Also comes The City of St. Louis, respondent herein, and submits this 
cause to the court on briefs. 


And afterwards, to wit, on the 21st day of November, 1883, the 
following further proceedings were had in said cause, to wit: 
Appeal from St. Louis Court of Appeals. 
Levina CAMPBELL ef al., Respondents, 
; vs. 
THE LacLeDE Gas Licut Company et al. Appellant. 


Now at this day it is ordered that this cause be referred to the 
commissioners. 
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99 And afterwards, to wit, on the 11th day of February, A. 
D. 1884, the following further proceedings were had in said 
cause, to wit: 


Appeal from St. Louis Court of Appeals. 


LEvINA CAMPBELL, FRANK H. Murray, and Annie L. Murray, 
his wife, and CHARLEs J. JANUARY and ANNIE E. January, his 
wife, Respondents, 

v8. 
THE LACLEDE GAS LIGHT Company and THE City or Sr. Lovts, 
Appellant. 


Now at this day come again the parties aforesaid by their respect- 
ive attorneys, and the court here being now sufficiently advised of 
and concerning the premises, do consider and adjudge that the 
judgment aforesaid in form aforesaid by the said St. Louis court of 
appeals rendered be reversed, annulled,and for naught held and es- 
teemed, and that the said appellant be restored to all things which 
it has lost by reason of the said judgment. It is further considered 
and adjudged by the court that the said cause be remanded to the 
said St. Louis court of appeals with directions to that court to enter 
a judgment herein reversing the judgment of the circuit court, city 
of St. Louis, and remanding this cause to said court for further pro- 
ceedings to be had therein in conformity with the opinion of this 
court herein delivered. 

And it is further considered and adjudged by the court that the 
said appellants recover agajnst the said respondents its costs and 
charges herein expended, and have therefor execution. 

(Opinion filed.) 

Which said opinion is in the words and figures as follow to wit: 


100 Report of Commissioners 
In the Supreme Court of Missouri, October Term, 1883. 


LEVINA CAMPBELL et al., Respondents, 
8. 
LACLEDE Gas Ligut Company, City oF St. Louis, Appelants. 


Appeal from the St. Louis court of appeals. 


MartTIN, C.: On the 5th of January, 1877, the plaintiffs sued in 
ejectment to recover a tract of land in United States survey 671, 
situated in the city of St. Louis, immediately north of Mullanphy 
street, fronting about 137 feet on the Mississippi river, and running 
back from it with the same width to the depth of about 200 feet. 
The petition is in the usual form, The Laclede Gas Light Company 
made separate answer, denying specifically the allegations of the pe- 
tition. The city of St. Louis in its answer put in issue the alle- 
gations of the petition, and pleaded the statute of limitations. The 
trial, which was by the court, resulted in a judgment for the plain- 
tiffs, in which Levina Campbell recovered 31%, Annie L. Murray, 
#;, and Amelia E. Hartnett, 3; of the land sued for. Separate 
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bonds were given and separate appeals prosecuted by the defendants 
respectively. In the court of appeals the judgment was affirmed 
without argument, pro former. After appeal by both defendants to 
this court the city of St. Louis compromised its interest in the de- 
fence by purchasing from the plaintiffs their whole interest and 
estate in the land, and dismissing its appeal. By this movement the 
city of St. Louis took the place of the plaintiffs as to the remaining 
defendant, and the case now stands as between the city of St. 
Louis, assignee of the plaintiffs, and the Laclede Gas Light Com- 
many, sole defendant. In passing upon the questions contained 
in the record reference will be had to the attitude of the par- 

ties as it existed in the trial below below. The premises 
101 sued for are part of a larger tract conceded to Pierre Chou- 

teau in 1799, and confirmed to him by the old board of com- 
missioners in 1811. A certificate of the date of the confirmation 
was issued to him certifying, that he was entitled to a patent under 
the provisions of the act of Congress of March 3rd, 1807. This 
confirmation was duly surveyed and the survey, numbered 671, 
corresponding with the number of the certificate, was returned to 
and filed in the office of the recorder of land titles for the United 
States on the 2nd of April, 1817. After submitting these docu- 
ments in evidence the plaintiffs read the act of Congress approved 
June 6th, 1874, entitled “ An act for obviating the necessity of issu- 
ng patents for private land claims, and for other purposes ;” also 
the act of the General Assembly of the State of Missouri, approved 
March 24th, 1875, entitled “ An act concerning the act of Congress 
of June 6, 1874.” Sess. Acts 1875, p. 85. There was no controversy 
about the original title; and it was admitted by all parties that the 
premises in dispute were embraced in the said confirmation and 
survey, as well asin the two records of suits subsequently intro- 
duced by the defendants in evidence. It was also admitted that the 
title of Pierre Chouteau to the land in controversy became vested 
by regular conveyances on or before Oct. 1, 1821, absolutely in Ed- 
ward C. Payne, Daniel Mc. Payne, Thomas J. Payne, John B. 
Payne, and James B. Payne. Both plaintiffs and defendants claim 
title under these parties. 

The plaintiffs’ chain of title extends down from these parties, as 
follows: 

1. A conveyance from Edward C. Payne & John B. Payne to 
Thomas J. Payne and Daniel Mc. Payne, dated Oct. 4, 1828, and re- 
corded Oct. 30, 1828. 

2. A conveyance from James B. Payne to Thomas J. Payne, dated 
Oct. 11, 1829, and recorded Dee. 15, 1829. 

3. A conveyance from Daniel Me. Payne to Thomas J. Payne, 
102. = dated June 14, 1831, and recorded June 30, 1831. 

4. A conveyance from Thomas J. Payne to Edward P. 
Wheeler, Aug. 1, 1831, & recorded Oct. 10, 1831. 

5. Evidence of the death of Edward P. Wheeler, Oct. 22, 1832, 
leaving as his surviving issue Henry M., Ann Eliza, and Levina, 
who was a posthumous child; evidence also of the death of Henry 
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M., without issue; of the marriage and death of Ann Eliza, leaving 
issue, Annie L. Hartnett, the wife of F. H. Murray, and Amelia E. 
Hartnett, who, along with Levina Campbell, compose the surviving 
heirs of Edward P. Wheeler, and are parties plaintiffs in this case. 

6. It was also proved by plaintiffs that all the land sued for in the 
case, except a strip of about 9 to 15 feet wide off the west side of the 
tract, had been made by accretions from the river since 1853. 


The defendant’s chain of title was as follows: 


1. Record of a suit in chancery by William Waddingham against 
the widow and infant children of Edward P. Wheeler, in which a 
decree was entered May 20th, 1834, vesting one-half of the Wheeler 
title to this real estate in said Waddingham. 

2. Record of a suit in partition by William Waddingham against 
the widow and infant children of Edward P. Wheeler, instituted 
June 11, 1836. Upon report of commissioners, the court made order 
of sale at the March term, 1837. On the Sth June, 1837, the order 
was executed by a sale of the land in controversy to William Wad- 
dingham, who received a deed therefor in August, 1837. 

3. A conveyance by quit-claim from Waddingham to Richard 
Schulenberg in 1868. 

4. A conveyance by quit-claim from Schulenberg to the Laclede 
Gas Light Company in 1872. 

‘To strengthen and make good its title the Laclede Gas Light Com- 

pany also offered in evidence a collateral chain of title, con- 
103 sisting of quit-claim deeds from Edward C. Payne, Daniel 

Me. Payne, John B. Payne, and James B. Payne to Mary Jones 
in 1846; also a quit-claim deed from Mary Jones to Franklin Miles 
in 1846; also a conveyance from the administrator of Miles to Ben- 
jamin H. Payne in 1849, and a conveyance by quit-claim from 
Benjamin H. Payne to William Waddingham in 1851. The defend- 
ants also gave in evidence a copy, certified by the recorder of St. 
Louis county, of a patent of the United States to Pierre Chouteau 
for the land, issued March 26, 1824, and recorded in St. Louis:ccunty 
in 1847. This was submitted in evidence for the purpose of prov- 
ing that the legal title was out of the Government as early as 1524 
or 1847, so as to admit the effect of the plea of statute of limitations 
as against the plaintiffs, who contended that the legal title was not 
parted with by the Government till 1874, by virtue of the act of 
that date, passed for the purpose of obviating the necessity of issuing 
patents. The certified copy showed a seal, but an exemplified copy 
from Washington failed to disclose a seal to the instrument as ap- 
pearing on the records there. In this statement I have not aimed 
to describe definitely the character of the convevances and decrees 
under which the respective parties hold, nor is it necessary to do so 
except as to such as have been made objective points of attack in 
the briefs and arguments submitted to us. The defendants objected 
to the certified copies of the deeds from Edward C., Daniel Mc., 
John B., and James B. Payne, under which Thomas J. Payne ac- 
quired their titles in 1828, 1829, and 1831. The deed of August 1, 
1831, by which he transmitted title to Edward P. Wheeler, was not 
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objected to. The acknowledgment appearing on the deeds so ob- 
jected to was in the following form: “ I (naming the officer) do cer- 

tify that this deed from (naming the grantor) to (naming the 
104 grantee) was this day produced to me in my Office, and ac- 

knowledged by said (naming the grantor) to be his act and 
deed. Whereupon the same, together with this certificate, 1s certified 
to the proper officer for record. In testimony whereof I have here- 
unto set my hand and affixed the seal of said county this — day 


of 


This acknowledgment is defective in failing to state that the 
grantor was personally known to the officer taking it to be the same 
party subscribing the deed. It was contended on the part of plain- 
tiffs that the copies were admissible under the curative effect of sec- 
tions 2305 and 2306 of the statutes, inasmuch as the originals had 
been recorded more than thirty years before the copies were offered 
in evidence. If the objection was well taken, it would defeat four- 
fifths of the title upon which plaintiffs recovered. It is evident that 
section 2305 is a continuation, as it were, of the act of Feb’ry 2, 
1847, which was passed for the purpose of quieting vexatious land 
litigation, with some slight changes in its phraseology. The lan- 
guage of this section on its face purports to make such copies as 
offered in evidence in this case, proof of notice of the originals as 
to all persons. But it has been held that the provisions of the act ° 
of 1847 must be so construed and applied as “not to defeat a title 
regular in every particular, acquired in good faith, and for a valu- 
able consideration,” prior to the passage of the act. (Gatewood vs. 
Hart, 58 Mo., 261.) Now, the acquisition of title by the Laclede 
Gas Light Company from Schulenberg was in 1872, and Schulen- 
berg acquired from Waddingham in 1868. These conveyances were 
both after the passage of the act, and prima facie within its opera- 
tion and effect. But it is argued, with good reason, that the defend- 
ant must be conceded the same right of title which was possessed 

by any of the grantors who passed the titie down to him. 
105 Now, while it is true that Waddingham acquired title prior 

to the passage of the curative act, yet the relation which he 
held to these conveyances from the Paynes, from 1834 to 1851, neces- 
sarily excludes him and his title froin the exception to the operation 
of the curative act defined in Gatewood vs. Hart. It is admitted of 
record that the true title was in the Paynes—that is, the Chouteau 
title. Waddingham, by virtue of his chancery suit against the 


Wheeler heirs, acquired and held this very title from 1834 to 1851. 


It is admitted that this title was in the Paynes. The petition and 
decree in the suit recite the Wheeler title as coming from Thomas 
J. Payne, who could have the true title only by virtue of deeds of 
conveyance from the other Paynes. Waddingham, could not after 
the admission that the true title was in the Paynes, claim any inter- 
est in it by virtue of his chancery suit against the Wheeler heirs, 
without virtually admitting and maintaining that the Paynes had 
parted with their title by deeds sufficient to vest it in Wheeler. He 
must necessarily admit that the title passed by valid conveyances 
from the persons, in whom it is admitted of record it was once vested 
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to FE. P. Wheeler, from whom he claims to have derived it. - Actual 
and valid conveyances from the Paynes to Wheeler constitute a 
necessary link in the chain of title under which Waddingham 
claimed and enjoyed the property from 1834 to 1851. It is evident, 


therefore, that the curative act so far from defeating this Wadding- 


ham title, assists in confirming and maintaining it. It is as bene- 
ficial to Waddingham as it would have been to Wheeler. In this 
aspect of the case the court could not have erred in admitting the 
copies of the deeds from the Paynes as they appeared of record. 
But in another aspect of the case presented in the purchase by Wad- 
dingham of the supposed outstanding title originating in subse- 
106 quent deeds from the Paynes, the application of the curative 
statute is not without some difficulty. If Waddingham had 


in 1846 acquired title immediately from the Pavnes he could not - 
| A a 


have been a purchaser without notice. His relation to their former 
conveyances burdened him with a notice of them, as already stated. 
He could not by such purchase acquire a vested title in good faith, 
which would exempt him, or those claiming under him, after the 
passage of the statute, from the operation of its curative effect. Such 
exemptions belong, as we have seen, to innocent purchasers for value. 
But undoubtedly a person with notice can acquire a good title by or 
through a person without notice of equities and former conveyances. 
Now this outstanding title originated in a conveyance by the Paynes 
to Mary Jones in 1846. The deed to her, as well as the subsequent 
deed by which Waddingham acquired title, was by quit-claim to the 
premises. All other deeds.in the chain of title to this outstanding 
claim, which were made prior to 1847, were of the same character. 
It is a general principle that a quit-claim deed is notice of pre-exist- 
ing equities. Stibers vs. Home, 62 Mo., 437; Mann vs. Best, 62 Mo., 
491; Ridgeway vs. Holliday, 59 Mo., 44. An important exception to 
this rule has been approved, where the equities are of such a char- 
acter as the registry acts will apply to; such as can be lawfully spread 
upon the records. Fox vs. Hall, 74 Mo., 315. These former.convey- 
ances could not properly be recorded until another acknowledgment 
or proof of their execution. But granting that they fell within the 
exception, so far as concerning their general character, on the ground 
that what was wanting to admit them to record was within the power 
of the parties to them to supply, they are, in my judgment, wanting 
in another and very essential element necessary to exempt them from 
the operation of the rule which makes a quit-claim deed notice of 

outstanding equities. They must have been for value paid 
107 ~—_ and parted with, to keep them within the exception to the 

rule. Such is the import of Fox vs. Hall. The deeds them- 
selves are not in the record. Neither does it appear that they con- 
tained reccipts acknowledging payment of the consideration. In- 
stead of the deeds and proper recitals, raising prima facie proof of the 
payment of value, the counsel have contented themselves with the 
following statement: 

“The defendants then offered in evidence quit-claim deeds exe- 
cuted (in consideration of small sums of money specified in the 
deeds, respectively) during the year 1846, and rezorde] ‘in. said 
6—DD9 
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county the same year, from said Edward C., Daniel Mc., Thomas J., 
John B., and James B. Payne to Mary Jones, and from said Mary 
Jones to Franklin Miles.” I do not think this statement is equiva- 
lent to the proof of payment of value, which was necessary to ex- 
empt them from the general rule making quit-claim deeds notice 
of pre-existing equities. 

It has been argued by counsel for plaintiffs that Waddingham 
was prohibited from buying in this outstanding title on account of 
being a tenant In common with plaintiffs. The title would, un- 
doubtedly, enure to them, if it was purchased while he held such 
relation to them in 1851, when he acquired it from Benjamin H. 
Payne. Whether he held such relation depends upon the records 
and deeds by which the defendants claim that the Wheeler title was 
transferred from the plaintiffs or their ancestors to Waddingham, 
and the facts of adverse possession by which it was claimed that this 
relation was terminated long before 1851, matters which we will now 
consider. 

The chancery suit in which Waddingham claims to have acquired 
an undivided half of the Wheeler title by decree of May 20, 1834, 
was originally brought against only two of Wheeler’s children. Af- 
terwards, Levina, who is one of the plaintiffs here, was born, she 
being a posthumous child, an amended petition was filed making 

her a party to the suit; perhaps it should more properly be 
108 termed a supplemental bill under the practices of the day. 

To this bill her mother, as general guardian, made answer. 
The proceedings in the case fail to show that any summons, writ, or 
subpcena was ever issued or served upon her. In the absence of 
such service her guardian had no authority to appear for her or to 
represent her in the suit. R. R. Co. vs. Campbell, 62 Mo., 585; Gib- 
son vs. Chouteau, 39 Mo., 586; Hendricks vs. McLean, 18 Mo., 32. 
Therefore the record of this suit as to her was absolutely void, and 
the decree failed to convey to Waddingham any part of her title, 
which was one-third of the estate undivided. As to the other child- 
ren the service was legal, and the decree gave to Waddingham one- 
half of their two-thirds, which was all that he can legally claim by 
virtue of the decree. This: undoubtedly left him as tenant in com- 
mon with Lavina and the other two children, having acquired 
nothing from her, but obtaining one-half of the interests of the 
other two children, which would make him an owner of one-third 
of the whole instead of one-half of it as claimed in his suit. This 
interest was undivided, and he next sues in partition, bringing the 
suit June 11, 1836, against the same children and their mother, as 
widow, entitled to dower. Of course in this suit Waddingham 
claimed that he was entitled to an undivided half interest. Unfor- 
tunately for him the service of process in this suit was omitted as to 
all the children who were all minors at the time. The service of pro 
cess in partition was governed by the statutes of 1835, which did not 
provide for issue of writ of summons, but required that a copy of the 
petition with notice of its intended presentment in court should be 
served four weeks previous to the term of the court in which it was to 
be presented on all parties interested in the lands who had not joined 
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in the petition and on the guardians of such as were minors or of 
unsound mind. Rev. Stat. 1835, sec. 5, p. 422. A copy of the 
petition, affidavit, and notice of suit were served on the widow 
109 _ by delivering to her a true copy of the petition and notice, 
and on Henry M., Ann Eliza, and Levina by delivering a true 
copy of the petition, affidavit, and notice to Levina Wheeler, their 
guardian. No other service was had on the minors, and there was 
no appearance by them or for them by general guardian. The court 
appointed a guardian ad litem who appeared for them, if an appoint- 
ment under the circumstances authorized him to appear. Under 
the authority of the decision cited, especially R. R. Co. vs. Campbell, 
62 Mo., 585, the fact that notice was required to be served on the 
guardian does not dispense with service of notice on the minor also. 
It follows, therefore, that the court acquired no jurisdiction over the 
minor defendants, and the decree of partition as to them is absolutely- 
void and ineffectual in divesting them of their title. So far as the 
record title is concerned, Waddingham continued tenant in common 
after the partition as he was before it. Neither would the fact that 
he purchased the property for himself at the partition sale, and paid 
into the estates of these minors the full purchase money, effect a 
transfer of title to him. The equity which is administered by the 
courts upon void sales of this character is not that of decreeing them 
valid. The most that it can do is to decree a return of the purchase 
money, and order an account of rents, profits, and improvements, 
and adjudge the land subject to a lien for the difference. And _ this 
is done only when such equity is pleaded) Henry rs. McKirlie, de- 
cided at October term, 1883: There are no facts in this case upon 
which an estoppel on the defendants in the partition case can be 
based. The fact that they were minors would relieve them from 
the binding effect of such facts if they existed. 
But it is claimed by defendants that while the partition proceed- 
ings and commissioner’s deed in pursuance of them may be 
110 ineffectual to divest title, they are sufficient to establish a 
color of title by which Waddingham and his successors have 
enjoyed and used the land adversely to the plaintiff’ and their an- 
cestors ever since the sale in partition in June, 1837. This brings 
us to the statute of limitations, which involves the most important 
questions in the case. It is a general rule that the statute must be 
pleaded by those who invoke its benefits. The Laclede Gas Light 
Company did not plead it, and the city of St. Louis, which did plead 
it, has compromised its case, released all errors, and actually dis- 
missed its appeal, which removes from our consideration all errors 
made as against the city alone. But it has been held that the action 
of ejectment constitutes an exception to the rule, which requires the 
statute to be pleaded in order to admit of the defense secured in it 
to proprietors of land whether defending or suing. Nelson vs. Broad- 
hock, 44 Mo., 596. Before going into the merits of the defence of 
the statute of limitations, it becomes necessary to dispose of a pre- 
liminary objection raised by the plaintiffs to the running of the 
statute prior to 1874. It is contended by plaintiffs that the legal 
title had not passed from the Government until the passage of the 
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act for obviating the necessity of issuing patents, which was approved 
in 1874, while the defendants contend that the legal title was out as 
early as 1824. In proof of their position they submitted a copy of 
the patent to Pierre Chouteau of that date, certified by the recorder 
of St. Louis county. It is regular in all respects and shows an 
authentication under seal. The statutes of this State make such 
copies prima facie evidence of the contents of the patents so certified. 
Sec. 3826, 3827, Rev. Stat., 1879. To impeach the validity of this 
paper the plaintiffs submitted in evidence an exemplified copy from 

the records of the Land Office at Washington of a patent cor- 
111 responding in all respects with the one proved by defendants, 

except that it was wanting in a seal. 

A letter from the Commissioner of the Land Office appears in 
evidence, in which he writes that the record was truly copied, and 
that a seal was probably affixed to the patent, but had. been omitted 
in copying it into the record. He also confesses himself unable to 
correct the record unless the original be produced. On what prin- 
ciple this letter was admitted in evidence Iam unable to discover 
from the bill of exceptions. It is argued by counsel for plaintiffs 
that recording in the Land Office at Washington was a necessary 
condition to a grant by patent; and that the patentee, if he held at 
all, was holder of a title by record. It is also urged that as the laws 
of the United States, besides requiring the patent to be recorded, 
declared that the record should be of equal dignity with the patent, 
the exemplified copy of the record at Washington must equally with 
the original impeach any copy made elsewhere. (Rev. Stat. U.S., 
Sections 458, 459, 891.) I am not very much impressed with the 
force of this position. The law requires a patent to be signed and 
sealed. It also requires the recorder of the Land Office to counter- 
sign it and attend to the engrossing, recording, and transmission of 
it to the grantee. That section, which declares copies from the record 
to be of equal dignity with the patents themselves, was intended 
only to obviate the necessity of producing the originals or account- 
ing for them before making use of the copies of the record. In the 
very nature of things a copy cannot be as reliable as the original. 
Suppose the original was produced in court and a copy from record 
also, and the variance of a word between the two papers was appar- 
ent, is it not clear that the original would be the superior evidence, 
and that it would impeach the copy in respect to the variance? In 
McGarrohan vs. Mining Co., 96 U.8., 323, Chief Justice Waite says: 

“The failure to record the patent does not defeat the grant. 
112. It only takes from the party one of the means of making his 

proof. If he can produce the patent itself, and that is exe- 
cuted with all the formalities required by the law, he ean still main- 
tain his rights under it. He is not, therefore, necessarily deprived of 
his title because of a defective record. He is in no worse condition 
with the signatures omitted than he would have been if the descrip- 
tion of his land had been erroneously copied, or other mistakes had 
been made which rendered the record useless for the purpose of evi- 
dence. <A perfect record of a perfect: patent proves/the grant, but a 
perfect record of an imperfect patent, or an imperfect record of a 
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perfect patent has no such effect. In such case if a perfect patent 
has in fact issued, it must be proved in some other way than by the 
record.” Clearly when the record fails to prove a perfect patent the 
grantee or those claiming under it are at liberty to prove the patent 
by other lawful testimony. In submitting the copy from the St. 
Louis records the defendants have sought to do this under our 
statutes, which declare such copies to be prima facie evidence of the 
instruments set forth in the copies. I am at loss to perceive how 
this prima facie evidence is successfully impeached by an imperfect 
record at Washington. The records of that Land Office had no au- 
thority to record a patent without any seal any more than our re- 
corder has the right to record an acknowledged deed. It seems to 
me that such a record, while it is no evidence of a grant, is neces- 
sarily no evidence against it, except as against a person giving it in 
evidence, and claiming it as proof of his title. The defendants did 
not claim title under such a paper as recorded at Washington, and 
I am persuaded that the copy of the record there was no evidence 
against them any more than the copy of any other paper, which 
ought not to have been admitted to record. My conclusion is that 

the copy from the records in St. Louis, proper and regular in 
113 — all respects, cannot be impeached by an unauthorized record 

at Washington. 

Proceeding now to the defence of the statute of limitations it will 
be necessary to state some facts Bearing upon it in connection with 
adverse possession relied upon by defendants. As already stated, 
the chancery proceedings made Waddingham a tenant in common 
with the plaintiffs or their ancestors. It is admitted that the chan- 
cery proceedings and the proceedings in partition both included the 
land in controversy. Being a tenant in common, that relation is pre- 
sumed to continue until it has been terminated by a purchase of his 
co-tenant’s interest, or by an ouster of them, ripening into a superior 
title under the statute of limitations. Having seen that the parti- 
tion proceedings, by reason of a want of service on the minors, could 
not work a legal transfer of their interest to Waddingham or any 
one else, it remains for us to consider whether they have been d1- 
vested of their title under the statute of limitations, by an ouster 
and adverse holding by Waddingham and those claiming under 
him. And it is in this connection occurs the most important point 
in the case, which relates to the meaning and contents of the com- 
missioners’ deed to Waddingham, under the partition proceedings. 
The court below held that the premises in controversy were not 1n- 
cluded in such deed. If this is so, the deed could not operate by 
way of color of title any more than by way of legal transfer. A 
deed to constitute color of title must include the land in respect to 
which it isinvoked. In this ruling of the circuit court I am unable 
to concur. In order to understand this point it will be necessary 
for me to rehearse some facts appearing In evidence. The proceed- 
ings in partition included the tind in controversy, as well as other 
land on the west of it. It all consisted of a parcel of iand fronting 
137 feet on the Mississippi river, and extending back westwardly 
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from the river about 500 feet. All of this parcel was, after 
114 _— report of the commissioners, ordered to be sold. The com- 

missioners having the sale in charge divided it into lots in 
order to effect a more advantageous sale, and made plat thereof, 
which is on record. The lots next towards the river were numbers 
1, 2, 3, & 4, but their eastern terminus was not extended quite to 
the river. A strip of about 9 to 15 feet was left between the lots and 
the river as it then run. Since that time this strip of 9 to 15 feet 
has been extended eastward by accretions from the river till it is 
about 200 feet deep. This action is brought to recover the strip, 
which appears on the plat of 1837, and the accretions given to it by 
the river. If the strip on the bank of the river was sold hy the 
commissioners to Waddingham in 1837, if it was included in the 
deed given to him, then he or his grantees must have the same 
right to the accretions, by virtue of the deed as color of title, as they 
have to the strip on the bank. The riparian proprietor is entitled 
to the accretions made by the river. As it 1s formed 1t becomes the 
property of the riparian owner. Smith vs. Public Schools, 30 Mo., 
2u0; Lebean vs. Gavin, 37 Mo., 555; Public Schools vs. Risley, 40 
Mo., 356; Benson vs. Morrow, 61 Mo., 345; Banks vs. Ogden, 2 Wall., 


57-69; Saulett vs. Sheperd, 4 Wall., 502-508. In becoming a part 


of the adjoining land it is necessarily included in the title to that, 
and is subject to the infirmities attaching to such title. If the ripar- 
ian owncrs holds a valid conveyance for his land he will thereafter 
hold the accretions by tle same conveyance. If he is barred, or 
partially barred, by the statute of limitations to the bank, he will 
be barred as to the accretiins in like manner, although they may 
lave been depesited but a year ora day. In becoming a part of 
the land to which they are joined they take the title and condi- 
tion of that land just as it exists at the time of the formation 
of them. I mention this particularly, because I infer from the 

brief of counsel for plaintiffs that he regarded the statute of 
115 limitations as not applying to an accretion before it was 

formed. But this cannot be as long as the accretion 1s 
claimed by virtue of the title of the adjoining land. The accretion, 
as it were, growing gradually into the soil and the title of the ripar- 
ian proprietor. Now, after having laid off the lots as stated, the 
commissioners proceeded to sell. The order of sale included the 
whole premises described in the suit. In their deed to Wadding- 
ham they sold losts 1, 2, 3, and 4 for over $23,000. While they des- 
ignated them as lots by their numbers on the plat, they gave the 
river as their eastern boundary. The deed recites: “ Said lots being 
all bounded east by the river Mississippi, and west by an alley 20 
feet wide.” This includes the riparian strip by metes and bounds. 
It is claimed that the eastern boundary of the land conveyed, as 
fixed by the commissioners, was a mistake, because the lots did not 


run that far on the map. I am at a loss to find any facts or cireum- 


stances showing that the commissioners were mistaken, or that they 
did not intend to convey the land up to the river. In their report 
of sale they recite the fact that they laid the premises out in lots, 
giving their numbers “and including the alley twenty feet wide, to- 


YE TRL. OIE OS NN Sst TIVE NR Sag eenM eA: Le mt ene SR Te nae Oe 


ea 


w 


at 


THE LACLEDE GAS LIGHT CO. 47 


gether with a small space between the front lots and the river,” 
which they declare “compose the premises in the petition mentioned 
and ordered to be sold.” They also say: “The commissioners sup- 
posed that the property would sell to better advantage by being 
laid out as in said plat, with the alley and the space between 
the front lots and the river makes a part of the said front lots 
as sold to Waddingham.” They report what was left unsold, 
consisting of space laid off in alleys, and thereby exclude, again, 
the inference that they intended to leave the river front, the 
most important and valuable part of the tract unsold. The 

location of the disputed strip and its relation to the 
116 front lots all tend to sustain the intention of the commis- 

sioners, as expressed in their deed and report, to convey it as 
appurtenant to the front lots, or a part thereof. The declaration of 
such intent must prevail, if it does not do violence to the language | 
used in the deed. And as the Jauguage of the deed fixes the east- 
ern boundary of the lots on the rlver, and this boundary corre- 
sponds with the expressed intent of the report as made to the court, 
I am satisfied no mistake was made, and that the designated bound- 
ary must prevail. -Whether the plaintiffs or their ancestors are 
barred by the statute of limitations depends upon the character of 
Waddingham’s possession of those claiming under him. As a ten- 
ant in common, his possession is deemed the possession of his co- 
tenants, unless it is made manifestly adverse to them by open and 
notorious acts disclosing such a result. It is sufficient if his acts are 
of such a nature as by their own import to impart information and 
give notice to the co-tenantsthat an adverse possession and an actual 
exclusive ownership are intended to be asserted against them. War- 
field vs. Lindell, 38 Mo., 561; Lapeyn vs. Paul, 47 Mo., 586; Warfield 
vs. Lindell, 30 Mo., 272; Long vs. Stopp, 49 Mo., 506. The court 
very properly declared that possession alone, however long contin- 
ued, did not constitute an ouster by a tenant of his co-tenant. Such 
is not this case. When the proprictorship of Waddingham, and 
those claiming under him, is considered, it 1s impossible to resist the 
conviction that it was intended to be adverse to the plaintiffs and 
their ancestors, and was actually known by them to be of that 
character and intent. eAfter receiving the commissioner’s deed 
in August, 1837, he placed it on record. This was an open 
and notorious act by which he asserted an exclusive ownership 

of the land from that date. It was not a mere declara- 
117 ~=tion among his neighbors to that effect, which might or 

might not have come to the knowledge of the other co- 
tenants. It was a declaration of record that the land there- 
after was entirely his, because of his dced and payment of the con- 
sideration. It was aclaim of exclusive ownership, and this claim 
purported to originate in a divestiture of the title of his co-tenants. 
Those tenants had knowledge of the fact so asserted by him. They 
received the consideration and must be held to know. at least where 
and how it came, although by reason of the want of service on them 
they are not bound by the record, according to its avowed purpose. 
Their guardians were the proper custodians of their lands, and when 
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they received the purchase-money for them as sold, they must be 
regarded as having actual notice of Waddingham’s claim of right. 
In addition to this his possession of the slaughter-house on the front 
lots, and his exclusive use of it, in carrying on the business for him- 
self, and the consequent use of the strip of land in front of said lots 
and the accretions as they were emned, all covered by a deed pur- 
porting to give him the title of his co-tenants, cannot fail to give 
to his proprietorship a character necessarily adverse to his co-tenants. 
There is no evidence of any possession or occupation in any one else 
till the joint possession of the city in 1875, so that his possession and 
claim of right covered all the land included in his deed. In 1868 
he continued his acts of proprietorship by conveying the land as his 
own to Schulenberg. Considering his co-tenants as parties sud juris, 
their rights are unquestionably barred by.an adverse possession of 
more than forty acres. When a party claims the exemption of the 
statute of limitations, it is incumbent on him to make them out by 

satisfactory proof. The burden ison him. I propose now to 
118 examine the exemptions from the statutes as contained in 

the evidence of disabilities of the plaintiffs and their ances- 
tors. Henry M. Wheeler was born on the 22 Sept., 1824; he reached 
his majority Sept. 22, 1845; of course he was not barred at that 
date. In 1847 the ten-year limitation act was passed, which oper- 
ated prospectively from March 2, 1847. On the 2 March, 1857, he 
was barred, ten years having run against him after he was of age. 
He died in 1860, unmarried ; butashe was disseized of his estate before 
death, it is unnecessary to enquire about his heirs. Lavina Camp- 
bell, plaintiff, was born Dec. 6, 1832, before any adverse possession 
commenced. She reached her majority Dec. 6, 1853. Ten years 


of adverse possession had not then taken place. The limitation of | 


ten years under the statute of 1847 had expired March 2, 1857 ; 
and although her disability of minority had been removed for 
nearly four years before this time, if we give to her the statutory 
period of three years in which to sue, she would be barred March 2, 
1860, beyond all question. It is true she was married Aug. 4, 1853, 
a few months before she reached her majority, but this second dis- 
ability cannot be added to the disability of her minority. (20 Mo., 
530.) Ann Eliza Wheeler was born May 2071828. She reached her 
majority May 26, 1849. Shewas married to John Hartnett Dec. 
19, 1849. The limitation under the statute of 1847, with the three 
ears additional for bringing suit, would have expired March 21, 
1860, if she had so long lived, but she died March 30, 1854, leaving 
her husband and two children, Annie L. and Amelia E., who are 
parties plaintiff. Granting without admitting that the children 
were entitled to three full years after the death of their mother and, 
after the expiration of the limitation often years under the act of 1847, 
that is to say, till March 2, 1860, they would also stand barred, because 
their disability could not be added to the disability of 

119 their mgther. But it appears that after her death, March 30, 
1854, her husband survived her, and died March 15, 1860. 
According to the ruling in Dyer vs. Brannock, 66 Mo., 392, the run- 
ning of the statute would be suspended between 1854 and 1860, 
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the right of action during that time being in the husband as 
tenant, by curtsey. If these four years are added, the plaintiffs 
would still remain barred in 1864. Under the rule approved in 
Valle vs. Obenhause, 62 Mo., 81, the plaintiffs would be barred by 
the absolute limitation of 24 years, which runs through all these 
disabilities,excepting only the suspension of the right to sue by rea- 
son of an existing tenancy by curtsey. After adding the time of 
this suspension to the 24 years, the children of Mrs. Hartnett would 
be barred ten years prior to bringing the first suit in 1875. Of 
course the disability of their minority could not be added to the 
limitation of the statute. I may add here that the administrator’s 
deed which assumed to pass the second and outstanding title of the 
Paynes from Miles, deceased, to Benjamin Payne was properly 
excluded as an instrument to convey title. The law of 1845 re- 
quired such deed to be acknowledged in open court. Rev. Stat., - 
1845, Sec. 40, p. 89. It was not so acknowledged. But while it was 
ineffectual to transmit title, it was competent evidence in support of 
the adverse holding of Waddingham, he having assumed to acquire 
and hold said title after ouster of his co-tenants—certainly long 
after he assumed to have all the title they had ever possessed. I do 
not deem it necessary to review the instructions in detail. From 
the views I have expressed, the court will, in another trial, be able 
to give instructions and declarations of law applicable to the issues 
of the case. The Judgment pro forma of the court of appeals is re- 

versed ; also the judgment of the circuit court, and the cause 
120. is remanded for trial in conformity with this opinion. All 

concur. | “+ ALEXANDER MARTIN. 


Adopted as the opinion of the court, and judgment will be en- 
tered accordingly. 
, HOUGH, C.J. 


And on the same day a separate opinion was filed in said cause, 
which is in the words & figures as follows, to wit: 


121 Separate Concurring Opinion. 
Supreme Court of Missouri. October Term, 1883. 
CAMPBELL eft al. vs. THE LACLEDE GAs Licnt Co. 
From St. Louis court of appeals. 


Although the case of Valle vs. Obenrause, 62 Mo., 81, seems to 
have been reluctantly cited in the foregoing report of the commis- 
sioners, and is evidently not relied upon as conclusive autnority on 
the question of the statute of limitations, I deem it proper to say that 
while I concur in holding the plaintiffs to be barred, it is not upon 
the authority of that case; and I desire to add to what I have here- 
tofore said in my dissenting opinion (62 Mo., 90) that a statute 
which deprives a married woman of her property for failing to sue 
for it in 24 years, when during all that time she had no right to the 
possession, and could not, therefore, maintain an action for such 
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-_ ote att i oe ne ag ee RS 
py a Oy an 
* Le a. ae, Bat den, aS 


£0 LEVINA CAMPBELL ET AIS. VS. 


possession, is in my judgment plainly unconstitutional. The con- 
struction given, to the statute by a majority of the court in that case 

(62 Mo.) cannot therefore be the correct one. Kanagavs. R. 
1213 R., 76 Mo., 207, and case there cited. 
a WARWICK HOUGH. 


Judges Henry, Norton, and Ray concur in the views here expressed. 


122 And afterwards, to wit, on the 20th day of February, A. 
D. 1884, the following further proceedings were had in said 
cause, to wit: : 


LEVINA CAMPBELL et al., Resp., 


v8. 
LACLEDE Gas LIGHT Co., App. 


Now at this day come the respondents in the above causes, by at- 
torneys, and file their motions for a rehearing therein. | 


Which said motion is in the words and figures following, to wit: 
123. In the Supreme Court of Missouri. October Term, 1883. 


CAMPLELL et al., Respondents. 
v8. No. 1091. 
THE LacLEDE Gas LiGcut Co., Appellant. 


Now come the respondents in the above cause, and move the court 
to set aside the judgment herein of February 11, 1884, reversing 
and remanding the cause and grant a rehearing, for the following 
reasons, to wit: 

Under theact creating the supreme court commissioners, approved 
March 22, 1883, and printed in the laws of 1883, page 60, the court 
is authorized to submit to the commissioners ak 4 causes pending 
in the court as the parties or their attorneys may agree to submit 
for hearing, and, also, any causes that may be submitted to the court 
on briefs or without argument. 

That the above case is not embraced in either class of cases above 
mentioned. It was argued orally before the court by Charles Gib- 
son, Esq., for the appellant, and was submitted by the respondents 
on a printed brief. The parties or their attorneys did not at any 
time agree to submit the same to the commissioners. 

rhc ee the above facts the case was decided by the com- 
missioners, and the opinion was prepared by Mr. Commissioner 
Martin, and the judgment of the court was based on the action had 
as aforesaid by the commissioners. 

LEVERETT BELL, 


For Respondents. 


124 And afterwards, to wit, on the 17th day of March, A. D. 
1884, the following further proceedings were had in said 
cause, to wit: 
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LEVINA CAMPBELL et al., Resp., 
v8. 


LACLEDE Gas Licut Company e¢ al., App. 


Now at this day the court, having fully considered and under- 
stood the motions heretofore filed in the foregoing causes for a re- 
hearing therein, doth order that said motions be, and the same are 
hereby, overruled. , 


And afterwards, to wit, on the 24th day of March, A. D. 1884, the 
following further proceedings were had in said cause, to wit: 


LEvINA CAMPBELL é al., Respondents, 
vs. 
THE LAcLEDE Gas Licgot Company, Appellant. - é 
p 


Appeal from St. Louis Court of Appeals.. 
Now at this day come the said respondents, by attorneys, and file 
their motion for a final judgment herein. 


Which said motion is in the words and figures following, to wit: 
Supreme Court of Missouri. 


CAMPBELL et al., Respondent-, 
v8. 
THE LACLEDE,GAsS LiGut Co., Appellant. 


The respondents move the court to set aside the judgment herein 
of February 11, 1884, remanding the cause for a new trial, and enter 
a final judgment here disposing of the case under the opinion of 


the court. 
LEVERETT BELL, 
For Respondents. 


125 And afterwards, to wit, on the 17th day of June, A. D. 
1884, the following further proceedings were had in said 
cause, to wit: 
LEVINA CAMPBELL et al., Resp., 
v8. 
THE LACLEDE Gas Licut Co., App. 


App. from C’t of App’ls. 


Now at this day the court, having fully considered and understood 


the motion heretofore filed to modify the judgment herein, doth 
order tiat said motion be, and the same is hereby, overruled. 


And afterwards, to wit, on the 21st day of June, A. D. 1884, the 


following further proceedings were had in said cause, to wit : 
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LEVINA CAMPBELL, FRANK H. Murray, and ANNIE L. Murray, 
his Wife, and Charles J. January and Annie E. January, his 
Wife, Respondents, 

. U8 


Tue LaciteDE Gas Licgut Company, Appellant, and THE City OF 


St. Lovuts. 
Appeal from St. Louis court of appeals. 


Now at this day come again the parties aforesaid, by their re- 
* spective attorneys, and consenting that this court may. 
126 proceed torender such judgment as to them may seem proper 
upon the record herein, it is therefore considered and ad- 
judged by the court that the plaintiffs’ cause of action was at. the 
commencement of this suit absolutely barred by the Missouri statute 
of limitations, and that the plaintiffs are not entitled to the rights 
claimed by them under the act of Congress, approved June 6th, 
1874, entitled “An act for obviating the necessity of issuing patents 
for certain private land claims, and for other purposes;” and the 
judgment of the St. Louis court of appeals and the judgment of the 
St. Louis circuit court herein are reversed and held for naught; and 
it is ordered, adjudged, and decreed that the plaintiffs take nothing 
by this action, and that said defendant shall recover of the plaintiffs 
its. costs in this behalf expended, and have execution therefor. 
And afterwards, to wit, on the Ist day of July, A. D. 1884, an 
appeal bond was filed in said cause, which is in the words and fig- 
ures as follows, to wit: | 


127 Know ali men by these presents, that the City of St. Louis, 
as principal, and Leverett Bell and E. L. Adreon, as sureties, 
are held and firmly bound unto the Laclede Gas Light Company in 
the full and just sum of five hundred dollars, to be paid to the La- 
clede Gas Light Company, its heirs, executors, administrators, or as- 
signs; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. Sealed with our seals, and dated this 23d day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-four. | 
Whereas lately, at the April term, 1884, of the supreme court of 
Missouri, in a suit depending in said court between Levina Camp- 
bell, Annie L. Murray, Frank X. Murray, and Amelia E. Hartnett, 
plaintiffs, and The Laclede Gas Light Company, defendant, judgment 
was rendered against said plaintiffs, and the said plaintiffs having 
obtained a writ of error of the said Supreme Court of the United 
States to reverse the judgment in the aforesaid suit, and a 
128 citation directed to the said defendant, citing and admonish- 
. ing it to.be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 
Now, the condition of the above obligation is such that if the 
said Levina Campbell and the said other plaintiffs shall prosecute 
said writ of error to effect, and answer all damages «& costs if they 
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fail to make good their plea, then the above obligation to be void; 
else to remain in full force and virtue. | 
Sealed and delivered in the presence of— . 
M. L. EWING, Mayor. [SEAL. 
LEVERETT BELL. SEAL. 
E. L. ADREON. SEAL. 
Approved by— 


WARWICK HOUGH, | 
Chief Justice of the Supreme Court of Missouri. 


STATE OF MISSOURI, 88: 


I, Henry W. Ewing, clerk of the supreme court of the State of Mis- 

souri, do hereby certify that the above and foregoing is a full, true, 

and complete transcript of the record and proceedings in the 

129 above-entitled cause as fully as the same remain of record and ~ 

on file in my office. 

In testimony whereof, I hereunto set my hand and affix the seal 

of said court, at office in the city of Jefferson, this 12th day of Sep- 
tember, A. D. 1884. 

[SEAL. ] HENRY ‘W. EWING, Clerk. 


Endorsed on cover: Missouri supreme court. No. 959. Levina 
Campbell, Annie L. Murray, Frank X. Murray, & Amelia E. Hart- 
nett, plaintiffs in error, vs. The Laclede Gas Light Company. Filed 
26th September, 1884. 
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SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 316. 


LEVINA CAMPBELL, ET AL., 
Plaintiffs in Error, 


vs. 


THE LACLEDE GASLIGHT COMPANY. 


o «& 


IN ERROR TO THE SUPREME COURT OF THE 
STATE OF MISSOURI. 


STATEMENT AND ARGUMENT FOR PLAINTIFFS 
IN ERROR. 


cE STATEMENT. 
4. . 
ip This is an action of ejectment to recover a piece of 
oe ground in the city of St. Louis, fronting about 137 feet 
ite @ on the Mississippi river and bounded on the south by 
. - a Mullanphy street, and having a depth of about 200 feet. 
a 
ie. = 


2 


The action was instituted in the state circuit court of St. 
Louis county on January 5, 1877. The city of St. Louis 
was originally a co-defendant with the Laclede gaslight 
company in the action. The plaintiffs below, plaintiffs in 
error here, on January 19, 1880, recovered a judgment 
for sixteen twenty-fourths of the -premises sued for. 
Record, p. 5. An appeal was duly prosecuted by the 
defendants below to the supreme court of Missouri. 
Pending the appeal, the city of St. Louis acquired by 
purchase the interest of the plaintiffs in error in the 
premises, and on October 22, 1883, in the supreme court 
of Missouri, it dismissed its appeal. Record, p. 36. 
Thenceforward the city of St. Louis and the Laclede 
gaslight company have stood in opposition to each other, 
and the action has been prosecuted by the city of St. 
Louis in the name of the original plaintiffs, who are 
plaintiffs in error here, against said gaslight company. 
The Missouri statute, section 3671, 2 Rew. Stat. of Mo. 
of 1879, p. 625, provides as follows: ‘* When an inte- 
rest is transferred in any action now pending or hereafter 
to be brought other than that occasioned by death, mar- 
riage or other disability of a party, the action shall be 
continued i in the name of the original party,’’ ete. The 
judgment of the state circuit court below was reversed by 
the supreme court of Missouri, on June 21, 1884, and 
final judgment entered for the defendant, the Laclede 
gaslight company, in which it was adjudged that the 
plaintiffs’ cause of action was at the commencement of 
the action absolutely barred by the Missouri statute of 
limitations, and that the plaintiffs were not entitled to the 
rights claimed by them under the act of congress, ap- 
proved June 6, 1874, entitled «an act for obviating the 
necessity of issuing patents for certain private land 
claims, and for other purposes.’’ Record, p. 52. The 
opinion of the supreme court of Missouri is printed at 


— 
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pages 37 and following of the record, and the case is. re- 
ported in the 84 Mo., 352. 

The premises sued for are embraced in a concession 
made by the Spanish government to Peter Chouteau, 
dated October 16, 1799. The claim was duly confirmed 
to Chouteau by the board of commissioners for ascertain- 
ing and adjusting the titles and claims to lands in. the 
territory of Louisiana, on May 29, 1811. Chouteau re- 
ceived from said board a certificate, number 671 of said 
date, certifying that he was entitled to a patent under 
the fourth section of the act of congress of March 3, 
1807, entitled ‘‘ an act respecting claims to lands in the 
territories of Orleans and Louisiana.’’ The confirmation 
was duly surveyed by the deputy U.S. surveyor, and the 
survey was returned and filed in the office of the recorder 
of land titles for the U.S. on April 2, 1817, and is 
numbered 671. After giving in evidence the above 
facts, the plaintiffs read in evidence the act of congress 
of June 6, 1874, entitled ‘‘an act for obviating the 
necessity of issuing patents for certain private land 
claims, and for other purposes.’’ Section one of said 
act provides as follows:  ‘* That all of the right, title 
and interest of the United States in and to all of the 
lands in the state of Missouri, which have at any time 
heretofore been confirmed to any person or persons by 
any act of congress, or by any officer or officers, or | 
board or boards of commissioners, acting under and by 
authority of any act of congress, shall be and the same 
are hereby granted, released and relinquished by the 
United States in fee simple to the respective owners of 
the equitable titles thereto, and to their respective heirs 
and assigns forever, as fully and as completely in every 
respect whatever, as — he done by patents issued 
therefor according to law.’ 

Also an act of the general assembly of Missouri, ap- 
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proved March 24, 1875, providing for the publication of 
the above-mentioned act of congress in the session laws 
of Missouri, and requiring all courts of the state to take 
judicial notice of the same. Record, p. 7; Laws of Mo. 
of 1875, p. 85. 

It was then agreed that the confirmation nd survey 
mentioned seer embraced the premises in controversy. 
Record, pp. 7, &. 

It was further agreed that the title of Peter Chouteau 
to the land in controversy, excepting the accretion made 
thereto, became vested by regular conveyances prior to 
October 1, 1821, absolutely in the following named per- 
sons, to-wit: Edward C. Payne, Daniel Mc. Payne, 
Thomas J. Payne, John B. Payne, and James B. Payne. 

The plaintiffs then offered evidence tending to show 
title in themselves to sixteen twenty-fourths of the 
ground under the above-mentioned parties. Record, 
pp. 12, 13. 

It was admitted that the concession and confirmation 
to Peter Chouteau and the order of survey and survey 
671, all called for the Mississippi river as the eastern 
boundary of the land therein described and purported to 
be conveyed. Record, p. 13. 

The defendants offered in evidence a certified copy of 
what purported to be a patent from the United States to 
Peter Chouteau for survey 671, which copy appeared to 
be perfect in all respects and sufficient to pass the title to 
the said survey from the United States to Peter Chou- 
teau, but which copy was made and certified by the 
recorder of deeds of St. Louis county, from a record 


thereof made in 1847 in said records. The plaintiffs | 


objected to said certified copy as evidence, and one 
ground of objection was, that no such patent had ever 
been issued. To sustain the objection, the plaintiffs pro- 
duced an exemplification of the record of patents in the 


thst oie x 
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general land office of the United States, a document the 
same in all respects as the purported copy of the patent 
offered in evidence by the defendants, except that there 
wus no seal attached to the one produced by plaintiffs; 
and also a letter from the commissioner of the general 
land office of the United States, stating that there was no 
evidence on the records of his office that a seal had ever 
been attached to the record from which said exemplifica- 
tion had been made. 


(A copy of said letter is as follows. ) 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHinatTon, D. C., March 15, 1875. 
E. P. Jonnson, Esq., St. Louis, Mo.: 

Srr—I am in receipt of your letter of 27th ultimo, 
returning certified copy of patent dated March 26, 1824, 
in favor of Peter Chouteau, as recorded vol. 4, pp. 283 
and 284, ‘Record of Donation Patents,’’ which was 
transmitted to you with my letter of 23d ultimo, and 
stating that said copy is defective in that the seal has 
been omitted from said copy. 

In reply I have to state that it appears by an examina- 
tion of the record of said patent, that the same is defect- 
ive in that the seal was omitted to be copied therein and 
that said copy is a true and literal exemplification of said 
record. It is probable that the seal of the general land 
office was affixed to the patent, but as there is no authority 
to correct the record in the absence of said patent, or to 
issue a duplicate patent as suggested in your letter, I 
return herewith said certified copy, and acknowledge the 
receipt of $1.60, the amount of fees which you were 
requested to remit in payment of same in my letter of 
23d ultimo. | 

Respectfully, 
S. S. BURDETT, Commissioner. 
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The original patent was not in the possession or under 
the control of either party to the action. Which objec- 
tion the court overruled, and thereupon plaintiffs then and 
there excepted, and the copy of said patent was then 
read in evidence. Record, pp. 14, 19. 

Defendants offered evidence to prove that defendants 
and those under whom they claim had held the actual, 
exclusive, public, notorious, continuous and adverse pos- 
session of the premises in controversy, claiming § title 
thereto against all of the world for twenty-four years 
next preceding the institution of the first suit by plaintiffs 
herein, in which they suffered a non-suit; to which evi- 
dence plaintiffs objected on the ground: That the title to 
the said United States survey number 671 remained in 
the United States until the passage of the act of con- 
gress on the 6th of June, 1874, read in evidence herein, 
and adverse possession was therefore immaterial and no 
defense to the action. Which said objection of plaint- 
iffs to said evidence in regard to possession the court 
overruled, to which said action of the court in overruling 
the same the plaintiffs then and there excepted. Record, 
pp. 24, 20. 

Certain deeds and records and oral testimony were 
given in evidence by the defendant, the Laclede gaslight 
company, for the purpose of showing title in it to a frae- 
tional interest in the property under Edward C. Payne 
and others, who acquired the property by conveyance 
from Chouteau prior to October 1, 1821, as hereinbefore 
stated. It is unnecessary to set forth this evidence 
as it has no bearing on the question before this court. 
There was no testimony showing any paper title in the 
city of St. Louis. The circuit court declared the law to 
be that under the evidence the defendants could not claim 
title to the land in controversy by possession alone. 
Record, p. 26. This was on the theory that the Laclede 
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gaslight company and the plaintiffs were tenants in com- 
mon and there was no-evidence to show an ouster of one 
tenant in common of another tenant in common. prior 
to the year 1868. Record. p. 26. 

The judgment in the state circuit court was therefore 


for the plaintiffs for the undivided interest before stated. 


The supreme court of Missouri, in dealing with the case, 
held that the adverse possession of the tenant in common 
under whom the Laclede gaslight company claimed title, 
as against the other tenants in common, commenced in 
August, 1837. Record, p. 47; 84 Mo., at p. 375. It 
also held that the legal title was out of the government 
on March 26, 1824, the date of the patent, a certified 
copy of which from the records of St. Louis county was 
admitted in evidence against plaintiff's objection, as 
thove stated. Record, p. 43; 84 Mo.,at p. 368. Ac- 


‘cordingly it reversed the judgment and entered a final 


judgment for the defendant, the Laclede gaslight company, 
adjudging that the plaintiffs’ cause of action was abso- 
lutely barred and that the plaintiffs were not entitled to 
the rights claimed by them under the act of congress of 
June 6, 1874, entitled ‘‘an act for obviating the necessity 
of issuing patents for certain private land claims, and for 
other purposes.’’ 


QUESTION. 


Under the evidence in this cause does it appear that 
the title of the government to the premises in contro- 
versy passed from the United States to Peter Chouteau 
in 1824? | | 


ASSIGNMENT OF ERRORS. 


The plaintiffs in error allege that the supreme court of 
Missouri erred: 1, in holding that plaintiff’s cause of 
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The original patent was not in the possession or under 
the control of either party to the action. Which objec- 
tion the court overruled, and thereupon plaintiffs then and 
there excepted, and the copy of said patent was then 
read in evidence. Record, pp. 14, 19. 

Defendants offered evidence to prove that defendants 
and those under whom they claim had held the actual, 
exclusive, public, notorious, continuous and adverse pos- 
session of the premises in controversy, claiming title 
thereto against all of the world for twenty-four years 
next preceding the institution of the first suit by plaintiffs 
herein, in which they suffered a non-suit; to which evi- 
dence plaintiffs objected on the ground: That the title to 
the said United States survey number 671 remained in 
the United States until the passage of the act of con- 
gress on the 6th of June, 1874, read in evidence herein, 
and adverse possession was therefore immaterial and no 
defense to the action. Which said objection of plaint- 
iffs to said evidence in regard to possession the court 
overruled, to which said action of the court in overruling 
the same the plaintiffs then and there excepted. Record, 
pp. 24, 20. 

Certain deeds and records and oral testimony were 
given in evidence by the defendant, the Laclede gaslight 
company, for the purpose of showing title in it to a frac- 
tional interest in the property under Edward C. Payne 
and others, who acquired the property by conveyance 
from Chouteau prior to October 1, 1821, as hereinbefore 
stated. It is unnecessary to set forth this evidence 
as it has no bearing on the question before this court. 

There was no testimony showing any paper title in the 
city of St. Louis. The circuit court declared the law to 
be that under the evidence the defendants could not claim 
title to the land in controversy by possession alone. 
Record, p. 26. This was on the theory that the Laclede 
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gaslight company and the plaintiffs were tenants in com- 
mon and there was no evidence to show an ouster of one 
tenant in common of another tenant in common. prior 
to the year 1868. Record, p. 26. 

The judgment in the state circuit court was therefore 
for the plaintiffs for the undivided interest before stated. 
The supreme court of Missouri, in dealing with the case, 
held that the adverse possession of the tenant in common 
under whom the Laclede gaslight company claimed title, 
as against the other tenants In common, commenced in 
August, 18387. Record, p. 47; 84 Mo., at p. 375. It 
tlso held that the legal title was out of the government 
on March 26, 1824, the date of the patent, a certified 
copy of which from the records of St. Louis county was 
admitted in evidence against plaintiff's objection, as 
above stated. Record, p. 43; 84 Mo.,at p. 368. Ac- 
cordingly it reversed the judgment and entered a final 
judgment for the defendant, the Laclede gaslight company, 
adjudging that the plaintiffs’ cause of action was abso- 
lutely barred and that the plaintiffs were not entitled to 
the rights claimed by them under the act of congress of 
June 6, 1874, entitled ‘‘an act for obviating the necessity 
of issuing patents for certain private land claims, and for 
other purposes.” 


QUESTION. 


Under the evidence in this cause does it appear that 
the title of the government to the premises in contro- 
versy passed from the United States to Peter Chouteau 
in 1824? 


ASSIGNMENT OF ERRORS. 


The plaintiffs in error allege that the supreme court of 
Missouri erred: 1, in holding that plaintiff’s cause of 
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action was barred; 2, in holding that under the evidence 
in the cause the title of the government to the premises 
in controversy passed from the United States to Peter 
Chouteau in 1824; and 3, in holding that the certified 
copy of the patent to Chouteau, from the records of St. 
Louis county of 1847, was better evidence of the con- 
tents of said patent than the exemplification thereof from 
the records of the general land office at Washington. 


ARGUMENT. 


The state supreme court decreed in this cause that the 
plaintiffs’ action was absolutely barred. To reach this 
conclusion the court was compelled to and did hold that 
the title to the premises passed from the United States 
to Peter Chouteau under a valid patent of date March 
26, 1824. If for any reason the patent referred to can 
be impeached and its invalidity established, it will follow 
that it was inoperative to transfer the title, and that the 
property remained in the United States until June 6, 
1874, when the act of congress of that date accomplished 
its transfer and obviated the necessity of a patent 

The present action was commenced in 1877. If the 
statute of limitations did not run prior to June 6, 1874, 
there was no bar. If, on the other hand, the statute took 
effect March 26, 1824, the date of the alleged patent, 
the judgment below, it may be conceded, cannot be dis- 
turbed. The case of Gibson vs. Chouteau, 80 U. S., 92, 
established the doctrine that the occupation of premises 
prior to the title emanating from the federal government, 
was ineffectual to establish title by possession. 

The plaintiffs in error claim that it is not established 
by the evidence that a legal patent for the ground in 
controversy was ever issued by the United States; 
hence, it was not until the act of congress of June 6, 


6 


9 


1874, that the title emanated from the government, and 
prior to that time, the statute did not run. 

It appears from the letter of the commissioner of the 
general land office of date March 15, 1875, that the 
record in his office of the patent dated March 26, 1824, 
from the United States to Peter Chouteau, conveying 
the land in controversy, does not show that the seal 
required by law was attached to the original patent. 
This fact also appears by the exemplification of the rec- 
ords of the land office produced at the trial. The cer- 
tified copy of the patent from the recorder of deeds of 
St. Louis county offered by the defendants shows a seal. 

The commissioner of the general land office is required 
to affix his seal of office to all patents. Section 459, 
Rev. Stat., U.S. All patents are required to be signed, 
countersigned, and recorded in books kept for the pur- 
pose. Section 458. Certified copies from said books 
are of equal dignity with the original as evidence. Sec- 
tion 891. 

The court has no means of Knowing whether or not 
the original patent has the seal spoken of attached. The 
copy from the record in Washington shows no seal. The 
record kept at the general land office in Washington has no 
seal. This fact is established by the before-mentioned 
letter of the commissioner and the exemplification of the 
patent. Before title can vest under a_ patent, every 
requisite prescribed by law, with reference to the patent, 
must be complied with. The patent must be signed and 
countersigned, and have the seal of the general land 
of—ce affixed, and be recorded in said office. In this 
case, if the original patent had the seal affixed, then it 
was not truly recorded at Washington, and the law was 
not observed. On the other hand, if a true record of 
the patent was made, then the original possessed no seal 
and was invalid. It makes no difference which of the 
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tbove statements embraces the fact. One or the other 
must be true. And, it results, that the title of the gov- 
ernment never passed under the patent 

In-U. S. vs. Schurz, 102 U.S., 378, it was held that 
when a patent had been duly signed, sealed, countersigned 
and recorded the title passed. Delivery is not necessary. 
At page 403 the opinion of the court proceeds as follows: 
“The acts of congress provide for the record of all 
patents for land in an office, and in books kept for that 
purpose. An officer called the recorder is appointed to 
make and keep these records. He is required to recorp 
every patent before it is issued, and to countersign the 
instrument to be delivered to the grantee. This, then, is 
the final record of the transaction—the legally prescribed 
act which completes what Blackstone calls ‘title by record,’ 
and when this is done the grantee is invested with that 
title.”’ 

In MeGarrahan vs. Mining Co., 96 U.S. 316, it was 
held that the statutory provisions prescribing the manner 
in which a patent of the United States for land shall be 
executed are mandatory, and each of the integral acts to 
be performed is essential to the perfection and validity 
of the Instrument, and in case of a patent not counter- 
signed it was held that the title of the United States did 
not pass. At page 323 the court says: **A perfect record 
of a perfect patent proves the grant; but a perfect record 
of an imperfect patent, or an imperfect record of a per- 
fect patent has no such effect.”’ 

The Missouri statute provides as follows: «*Sec. 3826. 
All patents for lands lying within the state of Missouri, 
granted to any person or persons by the president of the 
United States * * * * may be recorded in the 
office of the recorder of the county in which the lands 
are situated.” * * * * 

‘¢Sec. 3827. Allcopies of patents so recorded, or which 
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may have been heretofore recorded, duly certified by the 
recorder, under his official seal, shall be received in all 
courts in this state as prima facie evidence of the con- 
tents of such patents."’ 1 Rev. Stat. of Mo. of 1879, 
p. 601. 

By the Missouri statute the copy of a patent certified 
by the recorder of the county in which the patent was 
recorded is prima facie evidence only of the contents of 
the patent. Whereas by section 891 of the Rev. Stat. 
of the U.S. a certified copy of the patent from the 
records of the general land office at Washington is of 
equal dignity with the original as evidence. 

The question of title by limitation in this case turns 
on the point whether the patent to Chouteau of date 
March 26, 1824, was a valid patent. In other words, to 
make out title by limitation it was incumbent that the 
defendants should establish that the title to the premises 
passed from the United States to Peter Chouteau on 
March 26, 1824. The plaintiffs in error contended that 
the title to the premises, remained in the government 
until the act of congress of June 6, 1874. To establish 
this point it was necessary for them to impeach the 
Chouteau patent. The original patent is not, so far as is 
known, In existence. It was not in the possession of any 
of the parties at the trial. Secondary evidence was 
resorted to to establish the contents of the patent. The 
defendants produced a certified copy of a record of the 
patent in Missouri, which, under the terms of the Mis- 
souri statute, is prima facie evidence only of the con- 
tents of the original patent. The plaintiffs produced an 
exemplification of the record of the patent in the general 
land office, and under the terms of section 891 of the 
United States revised statutes, this exemplification is of 
equal dignity with the original patent as evidence. The 
certified copy from Missouri exhibits a patent in proper 
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exhibits the same patent in all respects, except that the 
seal is omitted. Which shall prevail, the copy of the 
Missouri record, or the copy of the Washington record 7 | 

The question answers itself. Congress has made_ the . 


copy from the record at Washington of equal dignity 


! 
form with aseal. The certified copy from Washington 
with the original as evidence. The Washington copy 


must therefore overthrow the Missouri copy. Tf the 


original patent had been produced at the trial with the 
seal omitted, it would have prevailed over the Missouri 
* 


copy. Phe case comes within the language of MeGarra- 2 


han vs. Mining Co., 96 U.S. 516, above quoted. The ‘ 
defendants endeavored to show a patent from the United 
States to Chouteau in T824.0 The prima facie evidence 

introduced by the defendants on the question of patent or 
no patent, was met and overthrown by the evidence from j 
the records of the general land office. There was no valid , 


* we 


patent. Accordingly the title to the ground remained in 
the government until TSd4. up to which time no length 
of occupation and possession served to create a tithe in 
the defendants. The reasoning of the supreme court of f 
Missouri on this point is to be found at page 568 of 84 


ET ome 


Mo. Rep.. and it ts unsatisfactory. The judgement, it) is 
submitted. should be reversed and the cause remanded. 
with instructions to grant a new. trial. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1886. 


LEVINA CAMPBELL, 
Plaintiff & Plaintiff in Error, 


vs. 


THE LACLEDE GAS-LIGHT COM- 


PANY, 
Defendant in Error. 


SUBMITTED ON BRIEF UNDER RULE 20. 


ARGUMENT FOR DEFENDANT IN ERROR. 


The only point before this court for decision is one con- 
cerning limitation, and hinges upon the question whether 
the title of the United States to the land in controversy 
passed by a patent issued on March 26, 1824. 

The defendant offered in evidence a certified copy of a 
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Patent from the United States to Peter Chouteau covering 
the land in controversy, this copy being made and certified 
by the recorder of deeds of St. Louis County from a record 
thereof made in 1847 in said Recorder’s Office. 

A seal in due form appears in this copy and it is perfect 
in every respect. 

The learned counsel for plaintiff correctly quotes the pro- 
visions of the Missouri statute relating to the recording of 
patents for land (p. 10 of his brief), and which is as fol- 


lows : — 


Section 3826. ‘+ All patents forfand lying within the 


State of Missouri, granted to any person or persons by the 


President of the United States or the governor of this 
State, may be recorded in the office of the Recorder of the 
county in which the lands are situated.’’ 


Section 3827. ** All copies of patents so recorded, or 
which may have heretofore been recorded duly certified by 
the recorder under his official seal, shall be received in all 
courts in this State as prima facie evidence of the contents 


of such patents.”’ 


The above provisions have been on the statute book for a 
great number of years past and plaintiff in his brief con- 
cedes that a copy issued in conformity thereto is prima 
facie evidence of the original. 

It is admitted by plaintiff that defendant and his grantors 
have beenin the adverse possession of the premises since 1837, 
and therefore if the copy from the records of the recorder of 
St. Louis County was admissible in evidence, it is clear the 
plaintiff would be barred by limitation, as this copy 
shows thzt the title passed from the government March 26, 
1824 (the date of the patent), and in that event the land 
became subject to the Statute of Limitations from that 
time. After conceding the prima facie effect of the St. 
Louis copy, plaintiff asgails it on the ground that the copy 
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from the Records of the General Land Office at Washing- 
ton shows no seal; that this Washington record is, under the 
laws of Congress, of equal dignity with the original patent ; 
that if the original patent were produced showing no seal 
it would overthrow the St. Louis copy, and theresore the 
Washington record overcomes the prima facie effect of the 
St. Louis copy. The determination of this question neces- 
sitates the consideration of that provision of the congres- 
sional law to which plaintiff refers — ‘* certified copies from 
said books are of equal dignity with the original as evi- 
dence.’’ 

We submit that the only fair meaning to be given to the 
above provision is that copies from said records sre tu be 
received in evidence equally with the originals. That is to 
raise said records from secondary to primary evidence and 
enable parties to introduce them in evidence without pro- 
ducing or accounting for the originals. 

This was the sole purpose of Congress in the enact- 
ment of said provision. It was never designed that the 
mistake of a clerk in copying a patent into the Washington 
record should cut off all competent proof of the original. 

In McGarrahan v. Mining Co., 96 U. S. 323, Chief 
Justice Waite, in speaking on this point, says: ‘* The failure 
to record the patent does not defeat the grant. It only 
takes from the party one of the meansof making his proof,’’ 
and then after adding that an imperfect record of a perfect 
patent does not prove the grant it is said: **In such a 
case if a perfect patent has in fact issued, t¢ must be proved 
tn some other way than by the record.’’ 

In Booth v. Tiernan, 109 U.S. 205, an original deed had 
been lost, and a certified copy from the record was oftered 
in evidence. The description of the land in this copy was 
erroneous and plaintiff offered parol testimony to show the 
error in the copy. 

This was objected to onthe ground that the statute of 
the State authorizing the record of a deed ora certified 
transcript from the record to be used as evidence on a trial 
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Patent from the United States to Peter Chouteau covering 
the land in controversy, this copy being made and certified 
by the recorder of deeds of St. Louis County from a record 
thereof made in 1847 in said Recorder’s Office. 

A seal in due form appears in this copy and it is perfect 
in every respect. 

The learned counsel for plaintiff correctly quotes the pro- 
visions of the Missouri statute relating to the recording of 
patents for land (p. 10 of his brief), and which is as fol- 
lows : — 


Section 3826. ‘+ All patents forfand lying within the 


State of Missouri, granted to any person or persons by the 


President of the United States or the governor of this 
State, may be recorded in the office of the Recorder of the 
county in which the lands are situated.”’ 


Section 3827. ** All copies of patents so recorded, or 
which may have heretofore been recorded duly certified by 
the recorder under his official seal, shall be received in all 
courts in this State as prima facie evidence of the contents 
of such patents.’’ 


The above provisions have been on the statute book for a 
great number of years past and plaintiff in his brief con- 
cedes that a copy issued in conformity thereto is prima 
facie evidence of the original. 

It is admitted by plaintiff that defendant and his grantors 
have beenin the adverse possession of the premises since 1837, 
and therefore if the copy from the records of the recorder of 
St. Louis County was admissible in evidence, it is clear the 
plaintiff would be barred by limitation, as this copy 
shows tht the title passed from the government March 26, 
1824 (the date of the patent), and in that event the land 
became subject to the Statute of Limitations from that 
time. After conceding the prima facie effect of the St. 
Louis copy, plaintiff assails it on the ground that the copy 
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from the Records of the General Land Office at Washing- 
ton shows no seal; that this Washington record is, under the 
laws of Congress, of equal dignity with the original patent ; 
that if the original patent were produced showing no seal. 
it would overthrow the St. Louis copy, and theresore the 
Washington record overcomes the prima facie effect of the 
St. Louis copy. The determination of this question neces- 
situates the consideration of that provision of the congres- 
sional law to which plaintiff refers — ‘* certified copies from 
said books are of equal dignity with the original as evi- 
dence.’’ 

We submit that the only fair meaning to be given to the 
above provision is that copies from said records ure tu be 
received in evidence equally with the originals. That is to 
raise said records from secondary to primary evidence and 
enable parties to introduce them in evidence without pro- 
ducing or accounting for the originals. 

This was the sole purpose of Congress in the enact- 
ment of said provision. It was never designed that the 
mistake of a clerk in copying a patent into the Washington 
record should cut off all competent proof of the original. 

In McGarrahan v. Mining Co., 96 U. S. 323, Chief 
Justice Waite, in speaking on this point, says: ‘* The failure 
to record the patent does not defeat the grant. It only 
takes from the party one of the meansof making his proof,”’ 
and then after adding that an imperfect record of a perfect 
patent does not prove the grant it is said: ‘*In such a 
case if a perfect patent has in fact issued, it must be proved 
tn some other way than by the record.”’ | 

In Booth v. Tiernan, 109 U.S. 205, an original deed had 
been lost, and a certified copy from the record was oftered 
in evidence. The description of the land in this copy was 
erroneous and plaintiff offered parol testimony to show the 
error in the copy. 

This was objected to onthe ground that the statute of 
the State authorizing the record of a deed ora certified 
transcript from the record to be usel as evidence on a trial 
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enacted that it might be read in evidence ‘* with like effect 
as though the original of such a deed, conveyance or other 
writing was produced and read in evidence.”’ 

It was contended that if the original had been produced 
no evidence would be admitted to prove and correct the al- 
leged mistake in the description of the premises conveyed, 
and therefore none could be admitted to prove and correct 
such mistake in the record copy. 

Say the court: ‘¢ The language of the statute was in- 
tended merely to declare that the record of a deed or a 
transcript from the record, though a copy only and there- 
fore in its nature merely secondary evidence, should never- 
theless have the same effect, when competent as evidence 
at all, as the original itself, if it had been produced on the 
determination of the issues to be tried. It was not intended 
that the record or a copy from it should be an original 
instrument for all purposes. The presumption is that as 
public officers generally perform their prescribed duties 
accurately, the record and all certified transcripts from it 
will be true copies of the original; but they are none the 
less copies on that account and are made evidence only in 
lieu of the original and on the grounds on which secondary 
evidence is permitted to be given. 

"And there is nothing in the statute either expressed or im- 
plied, which forbids the party from showing by extrinsic 
proof, otherwise legitimate what the contents of the lost or- 
iginal really were, when it is shown that the record itself or 
a copy from it 7s not a true copy.”’ 

The Court then refers with approval to a like construction 
given to similar statutes by the Supreme Courts of Illinois, 
Alabama, Wisconsin and New Hampshire. 

If a copy which may be read in evidence ‘‘ with like 
effect us though the original was produced and read in evi- 
dence,’’ may be shown incorrect by any legitimate evidence, 
is not this equally true of a copy which is of ** equal dignity 
with the original? ”’ 

The first named copy is certainly of as great dignity as 
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the latter, and the one has no greater sanctity than the 


other. 


Hence the point that the St. Louis copy could not be 
admitted in evidence as agninst the Washington copy is not 
well taken. 

The plaintiff further contends that the recording of the 
patent at Washington was essential to its validity, and that 
the record is imperfect in that it shows no seal. 

We submit that it has never been held to be the duty 
of a purchaser of land to investigate the records at Wash- 
ington to see that the patent had been duly recorded or 
that a failure to correctly record a patent defgats the grant. 
We contend that when a piutent has been = signed by 
the President, countersigned by the Record@r, sealed and 
delivered, the title at once vests in the patentee, and that 
an incorrect record in the General Land Office cannot affect 
the grant, which has attached on delivery. And this is the 
view taken by this Court in McGarrahan v. Mining Co., 96 
U.S. 316. : 

In enumerating the requisites necessary to a valid patent 
on page 820 it is said: ** Thus it appears that a patent for 
lands must be signed in the name of the President, either 
by himself or his duly appointed secretary, sealed with the 
seal of the General Land Office and countersigned by the 
recorder. ) 

‘¢ Until all these things have been done the United States 
has not executed a patent for a grant of lands.”’’ It is to 
he observed that the recording in the General Land Office 
is not referred to as essential to the grant. 

But all doubt as to the meaning of the Court is removed 
by the following language (p. 323): ‘* The failure to re- 
cord the patent does not defeat the grant. It only takes 
from the purty one of the means of making his proof. 

‘6 If he can produce the patent itself and that is executed 
with all the formalities required by law, he can still main- 
tain his rights under it. He ix not therefore necessarily de- 
prived of his rights because of a defective record.”’ 


j 
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In Moore v. Robbins, 96 U. S., p. 533 it is said: ‘* The 
functions of that department (the executive department ) 
necessarily cease when the title has passed from the gov- 
ment. 

‘¢And the title does so pass in every instance where under 
the decision of the officers having authority in the matter, 
a conveyance generally called a patent, has been signed by 
the president and sealed, and delivered to and accepted by 
granteec.’’ 

The recording is not here mentioned as an essential. 

If no patent is valid unless it has been correctly re- 
corded, it necessitates an examination of the records of the 
General Land Office by every landowner in the United 
States, before he can be sure his patent is of any value 
whatever, and the result is that any grant made by the 
government may be defeated by a clerical mistake of the 
recording clerk. 

We submit this has never been the law and is against 
public policy that it should be. 

If the court rules against us and holds that the recording 
the patent at Washington is an absolute prerequisite to its 
validity, we still maintain the record there is a snfficient 
compliance with the law to show a valid grant. 

The only objection is the clerical omission of the seal on the 
record in the General Land Office at Washington ; but this, 
as in the case, of all patents concludes as follows: ‘* In testi- 
mony whereof I, James Monroe, President of the United 
States, have caused these letters to be made patent, and 
the seal of the General Land Office to be hereunto affixed.”’ 

In McGarrahan v. Mining Co., on page 322, it is said: 
‘sThe names (referring to the signatures of the president 
and recorder), need not be fully inserted in the record, but 
it must appear in some form that the names were actually 
signed to the patent when it issued. If they are partially 
inserted in the record tt will be presumed they fully appeared 
tn the patent.’’ 

In the case at bar the record states the seal has been af- 


Sait Sy ASK @ .s 


g 


BAUER EELS Poa 


A 


CLE OPE ca Oy 


tEAM OREO 


annie is 


fixed ; can it not, therefore, be equally presumed that the 
seal fully appeared on the patent? 

If the names are partially inserted in the record they are 
presumed to appear in full inthe patent; here the fact that 
a seal has been affixed appears from a statement of the re- 
corded copy ; can it not with equal reason be presumed that 
the seal appeared on the original ? 

It is the settled doctrine of this court that if possession 
has been held under a deed for thirty years or more, and it 
comes from the proper custody, it may be admitted in evi- 
dence without further proof —that is, its signature is pre- 
sumed to be genuine. 


Applegate v. Mining Co., 117 U. 8S. 255. 


Here possession has been held under this patent since 
1826; its validity has never been questioned by the gov- 
ernment; the record of the General Land Office states that 
2 seal has been affixed; the letter introduced in evidence 
by the plaintiff from the Commissioner of the General 
Land Office to E. P. Johnson, Esq. (Rec. p. 15), shows 
that the executive department considers the seal to have 
been affixed to the original patent ; the record at St. Louis 
made by public officials sworn to a faithful discharge of 
duty, and acting under fundamental statutes of the State 
which have always prevailed in Missouri and in all or nearly 
ali the other States, purports to be a true copy of the 
original and shows a seal. Under these circumstances can 
not a seal to the original patent be presumed? =” 


In Geary v. City of Kansas, 61 Mo. 378, a certified copy 
of a deed was objected to on the ground that it contained 
no seal but there was a statement that the seal had been 
duly affixed. In holding the copy admissible the Supreme 
Court of Missouri said: ‘ But it is not necessary for the 
recorder to attempt to copythe seal; nor is it necessary 
for him to note the place wigere the seal was placed in the 
original ; the statement in the body of the certificate that 
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the clerk who made it affixed the seal authorizes the pre-. 


sumption that such seal was affixed and the general current 
of authority favors this view. (Heddon v. Overton, 4 
Bibb, 406; Griffin v. Schoffield, 38 Miss.- 359; Sneed vw. 
Ward, 5 Dana, 187; Smith v. Hill, 13 Cal. 510.) In 
Jones v. Martin (16 Cal. 165), where the recorder not 
merely omitted any seals but placed the word ‘no seal’ 
to a certificate purporting to be under the hand and official 
seal of the notary it was still held sufficient.’’ In Strother 
v. Lucas, 12 Pet. 411, this Court said: ‘‘ In favor of long 
possession everything which has been done shall be pre- 


sumed to have been rightfully done; and although it do 


not appear to have been done, the law will presume that 
whatever was necessary has been done.’’ 

We therefore contend, that from the record at Washing- 
ton a seal to the original may be presumed. This pre- 
sumption being based on the long possession of defendant 


and its grantors; on the fact that the Washington record 


states the seal had been affixed; on the St. Louis copy 
which shows a seal, and also because the patent has always 
been treated by the Government as valid. 

We do not contend that time runs against the govern- 
ment, or that a conveyance from the government can be 
presumed by mere lapse of time, but we say that when 
there is a conflict of evidence as to the contents of a patent, 
which would be conclusively settled by the original, if it 
were or could be produced, then the ordinary rule as to 
presumption of evidence after thirty years should be ap- 
plied. 

The question here is, whether this patent had the seal 
affixed or not. On one side the Washington record does 
not contain the scroll indicating the seal; onthe other side 
is fifty years’ possession, and the recognition of the grant as 
valid by the Land Department during all that time ; a per- 
fect equitable title; no grant or other disposition of the 
land to any other person ; the statement in the body of the 
record at Washington that the seal was affixed, and the St. 
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Louis record showing the seal was affixed. We affirm that 
the judicial conclusion from these undisputed facts is that 
the seal was affixed. 

The best that can be said by plaintiff of the Washington 
record is that it conflicts with itself, the body of it stating 
that the seal was affixed, and the scroll being omitted. 

It it be true that the seal was not affixed, then the clerk 
had no power or authority to record the patent. His action 
was a nullity, and a violation of duty. The record would 


‘be blank paper and consequently it would not rebut the 


St. Louis record after such a long lapse of time, and con- 
stant recognition by the Executive Department; the officer 
is presumed to have intended to do his duty, and to have 
recorded a valid and not a void patent. 

The decisions quoted above prove that the settled doc- 
trine of this Court is that a party may prove the contents of 
the patent aliunde when the record is defective. Now, after 
the lapse of thirty years when all witnesses are dead, and 
the original is presumed to be, and in this case is, lost, we 
contend, with perfect coitfidence that the proof is ample and 
conclusive that this patent did contain the seal. Rarely, 
indeed, does such satisfactory evidence exist after the lapse 
of sixty-two years — the time between 1824 and 1886. 

A summary of the foregoing argument may be briefly 
stated thus: First. The Congressional Statute referred to 
by plaintiff makes the Washington copy admissible as orig- 
inal evidence, but it does not exclude any competent proof 
of the original and, therefore, the St. Louis copy was ‘d- 
missible and shows the original had a seal. 


Secondly. If the Washington record is defective in not 
showing a seal, this is immaterial, as recording is not essen- 
tial to the validity of the grant. 


Thirdly. Even if recording is absolutely essential to the 
validity of the grant, the Washington record is still suffi- 
cient, for its only defect (the lack of a seal) will be cured 
for the reasons nbove given by a presumption of law. 
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For the convenience of the court we annex hereto a copy 
of the opinion of the Supreme Court of Missouri on the 
points involved in this writ of error, the same being re- 
ported in 84 Mo. 368. 

‘¢Tt is contended by plaintiff that the legal title had not 
passed from the Government until the passage of the act 
for obviating the necessity of issuing patents which was 
approved in 1874, while the defendants contend that the 
legal title was as early as 1824. 

In proof of" their position they submitted a copy of the 
patent to Pierre Chouteau of that date, certified by the 
Recorder of St. Louis County. It is regular in all respects, 
and shows an authentication under seal. The statutes of 
this State make such copies prima facie evidence of the 
patents so certified. To impeach the validity of this paper 
the plaintiff submitted in evidence an exemplified copy from 
the records of the land office at Washington, of a patent 
corresponding in all respects with the one proved by de- 
fendants except that it was wanting in a seal. A 
letter from the Commissioner of the land office ap- 
pears in evidence in which he writes that the record 
was truly copied and that a seal was probably affixed 
to the patent, but had been omitted in copying it into 
the record. He also confessed himself unable to cor- 
rect the record unless the original was produced. On what 
principle this letter was admitted in evidence, I am unable 
to discover from the bill of exceptions. It is argued by 
counsel for plaintiffs that recording in the land office at 
Washington was a necessary condition to a grant by patent, 
and that the patentee if he held at all, was a holder of 
title by record. It is also urged that as the laws of the 
United States, besides requiring the patent to be recorded, 
declared that the record should be of equal dignity with the 
patent, the exemplified copy from the record at Washing- 
ton must equally with the original impeach any copy made 
elsewhere. R.S. U.S. 458, 459, 891. 
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Iam not very much impressed with the force of this posi- 


tion. 
The law requires a patent to be signed and sealed. It 


also requires the recorder of the land office to countersign it 


and attend to the engrossing and transmission of it to the 
grantee. 

That section which declares that copies from the record 
to be of equal dignity with the patents themselves was in- 
tended only to obviate the necessity of producing the orig- 
inals or accounting for them before making use of the 


copies from the record. 
In the very nature of things a copy can not be as relia- 


ble as the original. 

Suppose the original was produced in court and the copy 
from the record also, and a variance of a word between the 
two papers was apparent. Is it not clear that the original 
would be the superior evidence and that it would impeach 
the copy in respect to the variance? 

In McGarrahan v. Mining Co., 96 U. S. 323, Chief Jus- 
tice Wait says: ‘‘ The failure to record the patent does not 
defeat the grant. It only takes from the party one of the 
means of making his proof. 

‘sTf he can produce the patent itself and that it is executed 
with all the formalities required by the law, he can still 
maintain his rights under it. He is therefore not neces- 
sarily deprived of his title because of a defective record. 

‘¢ He is in no worse condition with the signatures omitted 
than he would have been if this description of his land had 
been erroneously copied or other mistakes had been made 
which rendered the record useless for the purposes of evi- 
dence. <A perfect record of a perfect patent proves the 
grant; but a perfect record of an imperfect patent or an 
imperfect record of a perfect patent, has no such effect. 
In such a case, if a perfect patent has in fact issued, 7¢ 
must be proved in some other way thun by the record.”’ 
Clearly when the record fails to prove a perfect patent, the 
grantee or those claiming under it, are at liberty to prove 


re 


— "em 


the patent by other lawful testimony. In submitting the 
copy from the St. Louis records, the defendants have 
sought to do this under our statutes, which declare such 
copies to be prima facie evidence of the instrument set 
forth in the copies. Iam at a loss to see how this prima 
facie evidence is successfully impeached by the imperfect — 
record at Washington. The recorder of the land office had 
no authority to record a patent without a seal any more 
than our recorder has the right to record an unacknowledged 
deed. It seems to me that such a record, while it is no 
evidence of a grant, is necessarily no evidence against it, 
except as against a person giving it in evidence and claim- 
ing it as proof of his title. The defendants did not claim 
title under such a paper as recorded at Washington, and I 
am persuaded that the copy of the record there was no evi- 
dence against them, any more than the copy of any other 
papers which ought not to have been admitted to record. 
My conclusion is that the copy from the records in St. 
Louis, proper and regular in all respects, cannot be im- 
peached by an unauthorized record at Washington.”’ 


C. GIBSON 
AND C. E. GIBSON, 
For Defendant in Error. 
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APOLIS RAILWAY COMPANY, PLAINTIFF IN ERROR, 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
~ THE SOUTHERN DISTRICT OF OHIO. 
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THE C., C., C., & I. RAILWAY COMPANY VS. D. W. MCCLUNG. 1 


1 At a stated term of the circuit court of the United States 

within and for the sixth judicial circuit and western division 
of the southern district of Ohio, begun and held at the court-rooms 
in the city of Cincinnati on the first Tuesday of February, being the 
sixth day of that month, in the year of our Lord one thousand eight 
hundred and eighty-three, and in the one hundred [and] seventh 
year of the Independence of the United States of America—present, 
the Honorable John Baxter, circuit judge—among the proceedings 
had were the following, to wit: 


Money. 


THE CLEVELAND, CoLUMBUS, CINCINNATI & INDIANAPOLIS 
RaILway Co. 
- 3287. 
vs. 
D. W. McCriuna. | 


Be it remembered that heretofore, to wit, on the 7th day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
two, there was filed in the clerk’s office of the court aforesaid a cer- 
tain petition for certiorari, which said petition is in the words and 
figures following, to wit: 


2 To the honorable judge of the circuit court of the United 
States for the sixth circuit and southern district of Ohio: 

Your petitioner, D. W. McClung, respectfully represents— 

That heretofore, to wit, on the 17th ie of March, A. D. 1882, the 
Cleveland, Columbus, Cincinnati & Indianapolis Railway Company, 
a corporation organized and doing business under the laws of Ohio, 
-began a civil action against him by filing its petition in the superior 
court of Cincinnati, a court of record of the State of Ohio, said cause 
being numbered No. 37478 on the docket of said court. 

That the ground of action and prayer in said petition set forth is, 
in substance, as follows, to wit: 

That the said Cleveland, Columbus, Cincinnati and Indianapolis. 
Railway Company, at the times hereinafter named, was a common 
carrier of goods for freight and designated by the Secretary of the 
Treasury of the United States for the purpose of receiving and trans-. 
porting dutiable goods from the port of arrival to the port of destina- 
tion, under and as provided in the act of Congress passed June 10th, 
1880, entitled An act to amend the statutes of the United States in 
relation to the immediate transportation of dutiable goods, and for 

other purposes. 
3 The plaintiff further states that as such common carrier, 

designated as aforesaid, it transported divers cases of dutiable 
goods and merchandise between the 10th day of July, 1851, and the 
8th day of September, 1881, to divers and sundry firms and persons 
in Cincinnati upon which freight and charges were due, amountin 
in the total to eight thousand four emdeel and seventy-seven dof. 
lars ($8,477.00) ; that these goods were placed in the control and 
custody of defendant, who held the office of collector of customs 
and surveyor at the port of Cincinnati, under the laws of the United 
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THE C., C., C., & I. RAILWAY COMPANY VS. D. W. MCCLUNG. 1 


1 At a stated term of the circuit court of the United States 

within and for the sixth judicial circuit and western division 
of the southern district of Ohio, begun and held at the court-rooms 
in the city of Cincinnati on the first Tuesday of February, being the 
sixth day of that month, in the year of our Lord one thousand eight 
hundred and eighty-three, and in the one hundred [and] seventh 
year of the Independence of the United States of America—present, 
the Honorable John Baxter, circuit judge—among the proceedings 
had were the following, to wit: 


Money. 


THE CLEVELAND, CoLuMBUS, CINCINNATI & ns 
RAILWAY Co. ; 
- 3287. 
v8. 
D. W. McCuiuna. 


Be it remembered that heretofore, to wit, on the 7th day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
two, there was filed in the clerk’s office of the court aforesaid a cer- 
tain petition for certiorari, which said petition is in the words and 
figures following, to wit: 


2 To the honorable judge of the circuit court of the United 
States for the sixth circuit and southern district of Ohio: 

Your petitioner, D. W. McClung, respectfully represents— 
That heretofore, to wit, on the 17th : of March, A. D. 1882, the 
Cleveland, Columbus, Cincinnati & Indianapolis Railway Company, 
a corporation organized and doing business under the laws of Ohio, 


-began a civil action against him by filing its petition in the superior 


court of Cincinnati, a court of record of the State of Ohio, said cause 
being numbered No. 37478 on the docket of said court. 

That the ground of action and prayer in said petition set forth is, 
in substance, as follows, to wit: 

That the said Cleveland, Columbus, Cincinnati and Indianapolis. 
Railway Company, at the times hereinafter named, was a common 
carrier of goods for freight and designated by the Secretary of the 
Treasury of the United States for the purpose of receiving and trans-. 
porting dutiable goods from the port of arrival to the port of destina- 
tion, under and as provided in the act of Congress passed June 10th, 
1880, entitled An act to amend the statutes of the United States in 
relation to the immediate transportation of dutiable goods, and for 

other purposes. 
3 The plaintiff further states that as such common carrier, 

designated as aforesaid, it transported divers cases of dutiable 
goods and merchandise between the 10th day of July, 1851, and the 
8th day of September, 1881, to divers and sundry firms and persons 
in Cincinnati upon which freight and a were due, amountin 
in the total to eight thousand four hundred and seventy-seven dof. 
lars ($8,477.00) ; that these goods were placed in the control and 
custody of defendant, who held the office of collector of customs 
and surveyor at the port of Cincinnati, under the laws of the United 
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2 CLEVELAND, COLUMBUS, CINN., AND INDIANAPOLIS R’Y CO. 


States as such officer, and he was notified of plaintiff’s lien as a 
common carrier for the freight upon said goods, and that it was de- 
fendant’s duty not to deliver up the goods until the freight was 
paid. 

Plaintiff further states that the various and divers firms to whom 
the goods were shipped paid to the defendant the total amount of 
said freight, amounting to $8,477.00, for the benefit of plaintiff, and 
that the defendant delivered up said goods without notice tu plain- 
tiff; whereby its lien for freight was lost. 

Plaintiff further states that although often requested the defend- 

ant hath refused to pay said sum of $8,477.00, or any part 
4 thereof, to plaintiff, and prays judgment for said sum of 

$8,477.00, with interest from the 8th day of September, 1881, 
against the said defendant. 

Your petitioner further represents that at the time the said action 
was begun, and at the times the said acts charged in such petition 
are alleged to have been done, he was, and still is, an officer of the 
United States, appointed and acting under the authority of the 
revenue laws of the United States, to wit, as surveyor of customs for 
the port of Cincinnati, Ohio, as is stated and set forth in the above 
petition, and all his acts in connection with the receipt and delivery 
of the merchandise described in said petition were done by him 
under color of his said office; that said action was begun with 
summons, which was duly served upon your petitioner within the 
said southern district of Ohio and western division thereof, and said 
action has not yet been tried. 

Wherefore your petitioner prays that your honors will cause a 
writ of certiorari to issue to the said superior court of Cincinnati, 
Ohio, commanding that it send to this honorable court the record 


and proceedings in said cause. 
CHANNING RICHARDS, 
Attorney for Petitioner. 


5 UNITED STATES OF AMERICA, we 
Southern District of Ohio, : 


D. W. McClung, being duly sworn, says that the facts stated in the 
foregoing petition are true, as he verily believe-. 


D. W. McCLUNG. 
Sworn to before me and subscribed in my presence this sixth day 


of November, 1882. 
ROB’T C. GEORGI, 
Dep. Clerk U. 8. Cir. Court, 8. D. O. 


I, Channing Richards, as attorney and counselor at law of the 
several courts of record of the State of Ohio, do hereby certify that, 
as counsel for the above-named petitioner, I have examined the pro- 
ceedings against him and earefully inquired into the matter set forth 
in his petition, and that T believe the same are true. 


CHANNING RICHARDS. 
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VS. D. W. MCCLUNG. 3 


And thereupon there was issued out of the clerk’s office of the 
court aforesaid our certain writ of certiorari, directed to the judges 
of the superior court of Cincinnati, in the words and figures follow- 
ing, to wit: 


6 Writ of Certiorari. 


THE UNITED STATES OF AMERICA, ia 
Southern District of Ohio, 


The President of the United States of America to the honorable the 
judges of the superior court of Cincinnati, Ohio, Greeting: 


Being informed that there is now pending before you a certain 
suit in which The Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company, a corporation organized and doing business under 
the laws of Ohio, is plaintiff, and D. W. McClung defendant, said 
D. W. McClung being an officer appointed under authority. of the 
revenue laws of the United States, to wit, collector of customs and 
surveyor of the port of Cincinnati, and said suit being for money 
alleged to have been received by him under color of said office, 
which suit was commenced in the said superior court of C incinnati, 
Ohio, against the said D. W. McClung, collector, &e., as aforesaid, by 
a& summons Issued out. of the said court on the 17th day of March, 
A. D. 1882, and that said suit has not been tried; and we, being 
willing for certain reasons that the said suit and the records and 

proceedings therein should be certified by the said court and 
7 removed into our circuit court of the United States in and for 

the southern district af, Ohio, in the sixth circuit, do hereby 
command you that you certify and send the records and proceedings 
aforesaid, with all things concerning the same, to the said circuit 
court of the United States, together with this writ, so that you may 
have the same at the United States court-rooms in the city of Cin- 
cinnati, in the said district, on the first Tuesday of F ebruary, A. D. 
1888, in the said circuit court to be then and there held, that the 
said circuit court may cause to be further dene thereupon what of 
right and according to the laws of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Cincinnati, O., in said dis- 
trict, this 7th day of November, in the year of our Lord one thou- 


sand eight hundred and eighty-two. 


Attest : 

WM. C. HOWARD, 

Clerk U.S. Cir. C’rt, S. D. O., 
[SEAL. ] By ROB’T C. GEORGI, Deputy. 


And afterwards, to wit, on the tenth day of November, in the vear 

last aforesaid, came the marshalof said district, to whom the 

S said writ was in form aforesaid directed, and returned the 

same into the clerk’s office of the court aforesaid, with his 

proceedings endorsed thereon in the words and figures following, 
to wit: 
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Marshal’s Return of Writ of Certiorari. 


Received this writ at Cincinnati, Ohio, November 10th, 1882, and 
served the same by true copy hereof at office of Sam’l W. Ramp, 
clerk of the superior court of Cincinnati, Ohio, with chief clerk of 
said office, at 10.05 a. m. November 10th, 1882. 

J. C. ULLERY, 
U.S. MS. D. O., 
By JOHN W. TURNER, Dep’y. 


And afterwards, to wit, on the eleventh day of November, in the 
year last aforesaid, came the plaintiff, by its’attorneys, and filed in 
the clerk’s office of the court aforesaid a certain motion to remand 
the cause to — superior court, which said motion to remand is in 
the words and figures following, to wit: 


Motion to Remand. 


THE CLEVELAND, COLUMBUS, CINCINNATI & INDIANAPOLIS 
RaILway Co. 
3287. 
VS. 
D. W. McCvuna. 


Motion to remand cause, «ce. 


Defendant, The Cleveland Columbus, Cincinnati and Indianapolis 
Railway Company, moves the court herein to remand this 
9 cause to the superior court of Cincinnati, Ohio, from whence 
it was removed, for the reason that this court has no jurisdic- 
tion of the person or the subject-matter of the action. 
STALLO, KITTREDGE & SHOEMAKER, 
Attorneys for Defendant. 


And afterwards, to wit, on the fifteenth day of November, in the 
year last aforesaid, an entry was made upon the journal of said court 
in said cause, which said entry is in the words and figures follow- 
ing, to wit: 


J’rn'l Entry. Motion to Remand Overruled. 


THE CLEVELAND, COLUMBUs, CINCINNATI AND INDIANAPOLIS 

RaILway Co. 3987 
v8. : 
D. W. McCuiuna. | | 


Money. 


This cause coming on to be heard upon the motion of defendant 
to remand this cause to the superior court of Cincinnati, it is con- 
sidered by the court that said motion be overruled, to which the 
‘defendant excepts. 


_ And afterwards, to wit, on the seventeenth day of November, in 
the year last aforesaid, there was tiled in the clerk’s office of the 
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court aforesaid a duplicate of the writ of certiorari, with the 
10 endorsements thereon, and also a transcript of the record and 

proceedings of the superior court of Cincinnati, which are in 
the words and figures following, to wit: 


Duplicate of Writ of Certiorart with Kndorsements. 


THE UNITED STATES OF AMERICA, | sie 
Southern District of Ohio, ai 


The President of the United States of America to the honorable the 
judges of the superior court of Cincinnati, Ohio, Greeting : 


Being informed that there 1s now pending before vou a certain 
suit in which the Cleveland, Columbus, Cincinnati and Indianapolis 
Railway Company, a corporation organized and doing business under 
the laws of Ohio, is plaintiff, and D. W. McClung defendant, said D. ‘ 
W. McClung being an officer appointed: under authority of the 
revenue laws of the United States, to wit, collector of customs and 
surveyor of the port of Cincinnati, and said suit being for money 
alleged to have been received by him under color of said office, 
which suit was commenced in the said superior court of Cincinnati, 
Ohio, against the said D. W. McClung, collector, &c., as aforesaid, by 

a summons issued out of the said court on the 17th day of 

11 March, A. D. 1882, and that said suit has not been tried ; and 
we, being willing for certain reasons that the said suit and the 
records and proceedings therein should be certified by the said court 
and removed into our circuit court of the United States in and for 
the southern district of Ohio,in the sixth circuit, do hereby com- 
mand you that you certify and send the records and proceedings 
aforesaid, with all things concerning the same, to the said circuit 
court of the United States, together with this writ, so that you may 
have the saine at the United States court-rooms in the city of Cin- 
cinnati, in the said district, on the first Tuesday of February, A. D. 
1883, in the said circuit court to be then and there held, that the 
said circuit court may cause to be further done thereupon what of 
right and according to the laws of the United States should be dune. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Cincinnati, O., in said dis- 
trict, this 7th day of November, in the year of our Lord one thou- 
sand eight hundred and eighty-two. 
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Attest: 
WM. C. HOWARD, 
Clerk U. 8S. Cir. Court, S. D. O., 
[SEAL. | By ROB’T C. GEORGI, Deputy. 
12 Endorsements on Writ of Certiorari. 


1882, Nov. 17th.—Pursuant to the command of the within writ, 
I herewith return a transcript of the record and proceedings (with 
all things concerning the same) of the suit mentioned within, to wit, 
The Cleveland, Columbus, Cincinnati & Indianapolis Railway Co., 
plaintiff, against D. W. McClung, defendant, numbered 37478. 
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Witness my hand and the seal of the superior court of Cincinnati, 
Qhio, this 17th day of November, 1882. 
SAM’L W. RAMP, 
Clerk Superior Court of Cin’ti. 
[SEAL. ] By EMIL HOFFMAN, Deputy. 


Transcript. 


13 THE STATE OF OHIO, wis 
Hamilton County, 


Superior Court of Cincinnati. 


THE CLEVELAND, COLUMBUS, CINCINNATI & INDIANAPOLIS RAILROAD 
Company, PI’ff, 
vs. 


D. W. McCiune, Def’t. 


Petition. 


The plaintiff says that it is a corporation organized and doing 
business under the laws of the State of Ohio; that at the several 


times and dates hereinafter set forth the defendant, D. W. McClung, , 


held and discharged the duties of the office of collector of customs 
and surveyor of the port of the city of Cincinnati, under the laws 
and Government of the United States of America. 

The plaintiff further says that the said Cleveland, Columbus, Cin- 
cinnati & Indianapolis Railway Company, at the times hereinafter 
named, was a common carrier of goods for freight, and was desig- 
nated by the Secretary of the Treasury of the United States for the 
purpose of receiving and transporting of dutiable goods from the 
port of arrival to the port of destination, under and as provided in 
the act of Cungress passed June 10th, 1880, entitled “ An act to 

amend the statutes of the United States in relation to imme- 
14 diate transportation of dutiable goods, and for other pur- 
| r0Ses.” 

The plaintiff further says that as such common carrier so des- 
ignated as aforesaid the said Cleveland, Columbus, Cincinnati 
& Indianapolis Railway Company transported divers cases of 
dutiable goods and merchandise to the city of Cincinnati in the 
manner and as provided in said act, to wit, between the 10th day of 
July, 1881, and the 8th day of September, 1881, forty-one cases and 
packages of merchandise consigned to Alms & Doepke. a firm doing 
business in the city of Cincinnati, Ohio, upon which the freight and 
charges due the said company amounted to the sum of four hundred 
and sixty-six and ;5,3; dollars, and said goods were received in Cin- 
cinnati and placed in the custody and control of the defendant as 
such officer of the United States as aforesaid, who was duly notified 
in writing of a lien of said common carrier for freight upon said 
goods and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver the said goods and 
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merchandise until such freight thereon had been paid to the said 
common carrier. 

Plaintiff further says that thereupon the said Alms & Doepke 
paid to the defendant, and the defendant then and there received, 

the said sum of $466.53, the freight aforesaid, for the account 
15 and benefit of the said Cleveland, Columbus, Cincinnati and 

Indianapolis Railroad Company, and the defendant then and 
thereupon caused the said goods and merchandise to be delivered 
to the said Alms & Doepke without notice to the said railroad com- 
pany, whereby its lien for said freight was lost. 

The plaintiff says that the defendant, though often requested, has 
not paid said sum of four hundred and sixty-six and -53,5 dollars, 
nor any part thereof, to the said Cleveland, Columbus, Cincinnati 
and Indianapolis Railroad Company, nor to this plaintiff; but said 
sum, with interest from September 8th, 1881, 1s now due and unpaid 
from the defendant to this plaintiff. 

2. The plaintiff further says that as such common carrier so des- 
ignated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between the 7th day of 
June and the 6th day of September, 1881, twenty-two packages con- 
signed to Bart & Hickox, a firm doing business in the city of Cin- 
cinnati, Ohio, upon which the freight and charges due the said 
company amounted to the sum of $78.85, and said goods were re- 
ceived in Cincinnati and placed in the custody and control of the 

defendant as such officer of the United States as aforesaid, 
16 who was duly notified in writing of a lien of said carrier for 

freight upon said goods and merchandise as provided in 
said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said Bart & Hickox paid 
to the defendant, and the defendant then and there received, the said 
sum of $78.85, the freight aforesaid, for the account and benefit of 
the said Cleveland, Columbus, Cincinnati and Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to the said Bart & Hickox without 
notice to said railroad company, whereby its lien for said freight was 
lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $78.85, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 
8th, 1881, is now due and unpaid from the defendant to this plaintiff. 

3. Plaintiff further says that as such common carrier so desig- 

nated the Cleveland, Columbus, Cincinnati & Indianapolis 
17 Railroad Company transported divers cases of dutiable goods 
in the manner and as provided in said act, to wit, or the 16th 
day of August, 1881, thirteen packages consigned to Le Roy Brooks, 
doing business in the city of Cincinnati, Ohio, upon which the freight 
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and charges due the said company amounted to the sum of $22.01, 
and said goods were placed in the custcdy and control of the defend- 
ant as such officer of the United States as aforesaid, who was duly 
notified in writing of the lien of said carrier for freight upon said 
goods and merchandise as provided in said act. | 
The plaintiff further says that 1t became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- | 
chandise until said sum had been paid to the said common carrier. 
Plaintiff further says that thereupon the said Le Rov Brooks paid me be 
to tne defendant, and the defendant then and there received, the said a 
sum of $22.01, the freight aforesaid, for the’ account and benefit of | 
the Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- = | 
pany, and the defendant then and there caused the said goods and | 
merchandise to be delivered to the said Le Roy Brooks without 
notice to said railroad company, whereby its lien for said freight 
was lost. 


See 


The plaintiff says that the said defendant, though often re- + 
18 quested, has not paid the said sum — $22.01, nor any part Z 
thereof, to the said Cleveland, Columbus, Cincinnati & In- | 
dianapolis Railroad Company, nor this plaintiff; but said sum, with | 
interest from September 8th, 1881, is now due and unpaid from the | 
defendant to the plaintiff. ei 
4. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis ; 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between the 30th of 
a June and the 6th day of July, 1881, seven packages consigned to 
| Bohm Brothers & Co., a firm doing business in the city of Cincin- 
nati, Ohio, upon which the freight and charges due the said com- 
pany amounted to the sum of $78.31, and said goods were placed in 
the custody and control of the defendant as such officer of the 
United States as aforesaid, who was duly notified in writing of alien 
of said carrier for freight upon said goods and merchandise as pro- 


vided in said act. 3 
The plaintiff further says that it became and was the duty of the 


defendant as such officer to refuse to deliver said goods and mer-— + iF 

chandise until said sum had been paid to the said common carrier. rr 
| Plaintiff further says that thereupon the said Bohm Brothers «& as: 
| ‘ Co. paid to the defendant, and the defendant then and there \ 


| 19 received, the said sum of $78.31, the freight aforesaid, for 
| the account and benefit of the Cleveland, Columbus, Cincin- 
nati & Indianapolis Railroad Company, and the defendant then and 
there caused to be delivered the said goods and merchandise to the 
said Bohm Brothers & Co. without due notice to said railroad com- 
pany, whereby its lien for said freight was lost 
The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $78.31, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
any, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to the 


plaintiff. 
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5. Plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit,on August 19th, 1881, two packages 
consigned to Buchan Brothers & Co., a firm doing business in the 
city of Cincinnati, Ohio, upon which the freight and charges due the 
said company amounted to the sum of $27.03. and said goods were re- 
ceived in Cincinnati and placed in the custody and control of the 

defendant as such officer of the United States as aforesaid, 
20 who was duly notified in writing of a lien of said carrier for 

freight upon said goods and merchandise as provided in said 
act. 

The plaintiff further says that it became and was the duty 
of the defendant as such officer to refuse to deliver said goods and 
merchandise until said sum had-been paid to the said common car- 
rier. 

Plaintiff further says that thereupon the said Buchanan Bros. & 
Co. paid to the defendant, and the defendant then and there re- 
ceived, the said sum of $27.05, the freight aforesaid, for the account 
of and benefit of the said Cleveland, Columbus, Cincinnati & In- 
dianapolis Railroad Company, and the defendant then and there 
caused to be delivered the said goods and merchandise to the said 
Buchanan Bros. & Co. without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff savs that the said defendant, though often requested, 
has not paid the said sum of $27.03, nor any part “the reof, to the said 
Cleveland, Columbus, Cincinnati & Indian: apolis Railroad Company, 
nor to this plaintiff; but said’ sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to the plaintiff. 

6. The plaintiff further ea that as _ common carrier so desig- 

nated the Cleveland, Columbus, Cincinnati & Indianapolis 
21 Railroad Company transported divers eases of dutiable goods 

in the manner and as provided in said act, to wit, on July 
21st, 1881, three packages consigned to Calerdine Bros. & Co., a firm 
doing business in the city of Cincinnati, Ohio, upon which the abn 
and charges due the said company amounted to the sum of $27.78, 
and said goods were received in Cincinnati and placed in the cus- 
tody and control of the defendant as such officer of the United 
States as aforesaid, who was duly notified in writing of a lien of said 
carrier for freight upon said goods and merchandise as provided in 
said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said Calardine Bros. & 
Co. paid to the defendant, and the defendant then and there received, 
the said sum of $27.78, the freight aforesaid, for the account and 
benefit of the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, and the defendant then and theg caused to be de- 
livered the said goods and merchandise to the sa¥d Calardine Bros. 
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& Co. without notice to said railroad company, whereby its lien for 
said freight was lost. 
The plaintiff says that the said defendant, though often 
22 requested, has not paid the said sum of $27.78, nor any part 
thereof, to the said Cleveland, Columbus, Cincinnati & In- 
dianapolis Railroad Company, nor to this plaintiff; but said sum, 
with interest from September 8th, 1881, is now due and unpaid from 
the defendant to the plaintiff. 

7. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the mannerand 
as provided in said act, to wit, between August 14th and September 
9th, 1881, nine packages consigned to W. G. Caldwell & Co., a firm 
doing business in the city of Cincinnati, Ohio, upon which the freight 
and charges due the said company amounted to thesum of $53.93, and 
said goods were placed in the custody and control of the defendant 
as said officer of the United States as aforesaid, who was duly 
notified in writing of a lien of said carrier for freight upon said 
goods and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such ofticer (of) to refuse to deliver said goods and 

merchandise until said sum had been paid to the said car- 
23 rier. Plaintiff further says that thereupon the said W. G. 

Caldwell & Co. paid to the defendant, and the defendant then 
and there received, the sum of $53.93, the freight aforesaid, for the 
account and benefit of the Cleveland, Columbus, Cincinnati and 
Indianapolis Railrcad Company, and the defendant then and there 
‘aused to be delivered the said goods and merchandise to the said 
W. G. Caldwell & Co. without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $53.98, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati — Railroad Company, nor to 
this plaintiff; but said sum, with interest from September 8th, 1881, 
is now due and unpaid from the defendant to the plaintiff. 

8. The plaintiff further savs that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati and Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on August 20th, 1881], 
four packages consigned to Cor nelius Bros., doing business in the 
city of Cincinnati, "Ohio, upon which the freight and charges 

due the said company amounted to the sum of $20.63, and 
24 said goods were placed in the custody and control of the de- 

fendant as such officer of the United States as aforesaid, who 
was duly notified in writing of a lien of said carrier for freight 
upon said goods and mere handise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and merchan- 
dise until said sum had been paid to the said common carrier 

Plaintiff further says that thereupon the said Cornelius Bros. paid 
to the defendant, and the defendant then and there received, the said 
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sum of $20.63, the freight aforesaid, for the account and benefit of the 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
and the defendant then and there caused to be delivered the said 
“gst and merchandise to the said Cornelius Bros. without notice 

to said railroad company, whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $20.63, nor any part thereof, to the sé ‘id 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad C ompany, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to the plain- 

tiff. 
25 9. Plaintifffurther says that assuch common carrier [so | desig- 
nated the Cleveland, Columbus, Cincinnati and Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between the 5th and 10th 
days of December, 1878, four packages consigned to Thos. Cullina- * 
ham, doing business in the city of Cincinnati, Olio, upon which the 
freight and charges due to the said company amounted to the sum 
of $86.58, and said goods were received in Cincinnati, and placed in 
the custody and control of the defendant as such officer of the United 
States as.aforesaid, who was duly notified in writing of a lien of said 
arrier for freight upon said goods and merchandise as provided in 
said act. 

The plaintiff further says that it became and was the duty of the 
defendant to refuse to deliver said goods and merchandise until said 
sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said Thos. Cullinabham 
paid to the defendant, and* the defendant then and there received, 
the said sum of $86.88, the freight aforesaid, for the account of and 
benefit of the said Clev eland, Columbus, Cincinnati & Indianapolis 

Railroad Company, and the defendant then and there caused 
26 to be delivered the said goods and merchandise to the said 

Thos. Cullinahan without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff savs that the said defendant, though often requested, 
has not paid the said sum of $86.88, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to the 
plaintiff. . 

10. The plaintiff furthe rsavsthat assuch common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indian: apolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, on the 5th day of July, 1881, 
fifty-four packages consigned to G. TH. Dean, doing business in the city 
of Cineinnati, Ohio, upon which the freight and charges due the 
sald company ¢ amounted to the sum of $335. 83, and si aid goods were 
placed in the custody and control of the defendant as such officer 
of the United States as aforesaid, who was duly notified in writing 
of a lien of said carrier for freight upon said goods and merchan- 
dise as provided in said act. 
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27 The plaintiff further says that it became and was the duty 
of the defendant as such officer to refuse to deliver said goods 
and merchandise until said sum haa been paid to the said carrier. 
Plaintiff further says that thereupon the said G. H. Dean paid 
to the defendant, and the defendant then and there received, the 
said sum of $335.83, freight aforesaid, for the account and benefit of 
the Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, and the defendant then and there caused to be delivered the 
said goods and merchandise to the said G. H. Dean without notice 
to said railroad company, whereby its lien for said freight was 
lost. , | 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $335.83, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, por to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to the 
plaintiff. 

11. Plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 

and as provided in said act, to wit,on August 15th, 1881, 
28 three packages consigned to Daniels & Coombe, a firm doing 

business in the city of Cincinnati, Ohio, upon which the 
freight and charges due the said company amounted to the sum of 
$32.14, and said goods were placed in the custody and control of 
the defendant as such officer of the United States as aforesaid, who 
was duly notified in writing of a lien of said carrier for freight 
upon said goods as merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
défendant as such officer to refuse to deliver said goods and merchan- 
dise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Daniels & Coombe 
paid to the defendant, and the defendant then and there received, 
the said sum of $32.14, the freight aforesaid, for the account and 
benefit of the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, and the defendant then and there caused to be de- 
livered the said goods and merchandise to the said Daniels & Coombe 
without notice to said railroad company, whereby its lien for said 
freight was lost 

The plaintiff says that the said defendant, though often requested, 

has not paid the said sum of $32.14, nor any part thereof, to 
29 the said Cleveland, Columbus, Cincinnati & Indianapolis 

Railroad Company, nor to this plaintiff; but said sum, with 
interest from September Sth, 1881, is now due and unpaid trom the 
defendant to the plaintiff. | 

12. The plaintiff further says that as such common. carrier so 
designated the Columbus, Cleveland, Cincinnati « Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on August 6th, 1881, 
five packages consigned to Tice & Huntington, a firm doing business 
in the city of Cincinnati, Ohio, upon which the freight and charges 
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due the said company amounted to the sum of $32.93, and said 
goods were placed in the custody and control of the defendant as 
such officer of the United States as aforesaid, who was duly notified 
in writing of a lien of said carrier for freight upon said goods and 
merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the common carrier. 

Plaintiff further savs that thereupon the said Tice & Huntington 

paid to the defendant, and the defendant then and there re- 
30 ceived, the sum of $32.93, the freight aforesaid, for the ac- 
count and benefit of the Cleveland, Columbus, Cincinnati & 


Indianapolis Railroad Company, and the defendant then and there 


caused to be delivered the said goods and merchandise to the said 
Tice & Huntington without notice to said railroad company, whereby 
its lien for said freight was lost. : 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $32.93, norany part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to the plaintiff. 

13. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati& Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, on August 13th, 1881, one pack- 
age of goods consigned to J..H. Twachtman, upon which the freight 
and charges due said company amounted to the sum of $3.75, and 
said goods were received in Cincinnati and placed in bonded ware- 
house in the custody and control of the defendant as such officer of 

the United States as aforesaid, who was duly notified in writing 
31 of a lien of said carrier for freight upon said goods and mer- 
chandise and provided in said act. 

The plaintiff further savs that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

The plaintiff further says that thereupon the said J. H. Twacht- 
man paid to the defendant, and the defendant then and there re- 


ceived, the said sum of $3.77, the freight aforesaid, for the benefit 


and account of the said Cleveland, Columbus, Cincinnati and 
Indianapolis Railroad Company, and the defendant then and there 
caused to be delivered the said goods and merchandise to the said 
J. H. Twachtman without notice to said railroad company, whereby 
its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $3.77, nor any part thereof, to the said 
Cleveland, Columbus, Cmeimnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881. is now due and unpaid from the defendant to this plaintiff. 

14. The plaintifffurther savs that as such common carrierso 
32 designated the Cleveland, Columbus, Cincinnati & Indianap- 
olis Railroad Company transported divers cases of dutiable 
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account and benefit of said Cleveland, Columbus, Cincinnati & 
Indianapolis Railroad Company, and the defendant then and there 
caused to be delivered the said goods and merchandise to the said 
George Fisher without notice to said railroad company, whereby its 
lien for said freight was lost, $24.32. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $24.32, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 

any, nor to this plaintiff; but said sum, with interest from Septem- 
er 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

18. The plaintiff further says that as sucb common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers causes of dutiable goods in the 
manner and as provided in said act, to wit, on the 9th day of August, 
1881, fifty-five packages consigned to Freiburg & Workum, a firm 
doing business in the city of Cincinnati, Ohio, upon which the 
freight and charges due to said company amounted to the sum 

of $42.00, and said goods were received in Cincinnati and 
08 placed in the custody and control of the defendant as such 

officer of the United States as aforesaid, who was duly noti- 
fied in writing of a lien of said carrier for freight upon said goods 
and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 
Plaintiff further says that thereupon the said Freiburg & Workum 
paid to the defendant, and the defendant then and there received, the 
said sum of $42.00, the freight aforesaid, for the benelit and account 
of the said Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to the said Freiburg & Workum 
without notice to said railroad company, whereby its lien for said 
freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $42.00, nor any part thereof, to the 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to this plain- 

tiff. | 
39 19. The plaintiff further says that as such common carrier 

so designated the Cleveland, Columbus, Cincinnati & India- 
napolis Railroad Company transported divers cases of dutiable goods 
in the manner and as provided in said act, to wit, on the 10th day 
of August, 1851, twenty-five packages consigned to Z. Getchell, doing 
business in the city of Cincinnati, Ohio, upon which the freight and 
charges due to said company amounted to the sum of $70.75, and 
said goods were received in Cincinnati, and placed in the custody 
and control of the defendant as such officer of the United States as 
aforesaid, who was duly notified in writing of a lien of said carrier 
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for freight upon said goods and merchandise as provided in said 
act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and merchan- 
dise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said Z. Getchell paid to 
the defendant, and the defendant then and there received, the said 
sum of $70.75, the freight aforesaid, for the account and benefit of 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 

pany, and the defendant then and there caused to be delivered 
40 the said goods and merchandise to the said Z. Getchell with- 

out notice to said railroad company, whereby its lien for said 
freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $70.75, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- - 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

20. The plaintiff further says that as such common carrier so des- 
ignated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the man- 
ner and as provided in said act, to wit, between the 4th of August 
~ and the 4th of September, 1881, thirteen packages, consigned to Haas 
& Weiss, a firm doing business in the city of Cincinnati, Ohio, upon 
which the freight and charges due the said company amounted to 
the sum of $143.57, and said goods were received in Cincinnati and 
placed in the custody and centrol of the defendant as such officer 
of the United States as aforesaid, who was duly notified in writing 
of a lien of said carrier for freight upon said goods and merchan- 
dise as provided in said act. 

The plaintiff further says that it became and was the duty 

41 of the defendant as such officer to refuse to deliver said goods 

and merchandise until said sum had been paid to the said 
common carrier. 

Plaintiff further says that thereupon the said Haas & Weiss paid 
to the defendant, and the defendant then and there rece ived, the said 
sum of $143.57, the freight aforesaid, for the account and benefit of 
the said Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to the said Haas & Weiss without 
notice to the said railroad company, whereby its lien for said freight 
was lost. 

The plaintiff says that the said defendant, though often enidaal 
has not paid the said sum of $143.57, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 

ver Sth, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

21. The plaintiff further says that:as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
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Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit,on August 2nd, 1881, 

twelve packages consigned to C. Hellebush, doing business 
42 in Cincinnati, Ohio, upon which the freight and charges due 

to the said company amounted to the sum of $120.95, and 
said goods were received in Cincinnati and placed in the custody 
and control of the defendant as such officer of the United States as 
aforesaid, who was duly notified in writing of a lien of said carrier 
for freight upon said goods and merchandise as_ provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid said common carrier. 

Plaintiff further says that thereupon the said C. Hellebush paid 
to the defendant, and the defendant then and there received, the 
said sum of $120.95, the freight aforesaid, for the account and bene- 
fit of the said Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, and the defendant then and there caused to be de- 
livered the said goods and merchandise to the said C. Hellebush 
without notice to the said railroad company, whereby its lien for 
said freight was lost. 

The plaintiff says that the said defendant, though often requested, 

has not paid the said sum of $120.95, nor any part thereof, 
43 to the said Cleveland, Columbus, Cincinnati & Indianapolis 

Railroad Company, nor to this plaintiff; but said sum, with 
interest from September 8th, 1581, is now due and unpaid from the 
defendant to this plaintiff. 

22. The plaintiff further says as such common earrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, on June 8th, 1881, fifty pack- 
ages consigned to Hoffheimer Bros., a firm doing business in the 
city of Cincinnati, Ohio, upon which the freight and charges due to 
said company amounted to the sum of $60.55, and said goods were 
received in Cincinnati and placed in the custody and control of the 
defendant as such officer of the United States as aforesaid, who was 
duly notified in writing of a lien of said carrier for freight upon said 
goods and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common earrier. 

Plaintiff further says that thereupon the said Hoffheimer Bros. 

paid to the defendant, and the defendant then and there re- 
44 ceived, the said sum. of $6035, the freight aforesaid, for the 

account and benefit of the said Cleveland, Columbus, Cincin- 
nati & Indianapolis Railroad Company, and the defendant then and 
there caused to be delivered the said goods and merchandise to the 
said Hoffheimer Bros. without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff further says that the said defendant, though often 
requested, has not paid the said sum of $60.85, nor any part thereof, 
to the said Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
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road Company, nor to this plifintiff; but said sum, with interest from 
September 8th, 1881, is now due and unpaid from the defendant to 
this plaintiff. 

23. The plaintiff further says that as such common carrier so des- 
ignated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
rond Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between the 5th day of 
July and the 27th day of August, 1881, three hundred and sixty- 
four packages consigned to Hartmann, Laist & Co., a firm doing 
business in the city of Cincinnati, Ohio, upon which the freight and 

charges due said company amounted to the sum of $2,704.26, 
45 and said goods were received in Cincinnati and placed in the 

custody and contrel of the defendant as such officer of the 
United States as aforesaid, who was duly notified in writing of a hen 
of said carrier for freight upon said goods and merchandise as pro- 
vided in said act. 

Plaintiff further says that it became and was ‘the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said Hartmann, Laist & 
Co. paid defendant, and the defendant then and there received, the 
sald sum of $2,704.26, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delivered the said goods and merchandise to the said Hartmann, 
Laist & Co. without notice to said railroad company, whereby its 
lien for said freight was lost. 

Plaintiff further says that “the said defendant, though often re- 
quested, has-not paid the said sum of $2,704.26, nor any part thereof, 
to the said Cleveland, Columbus, Cincinnati & Indianapolis Railroad 

, Company, nor to this plaintiff; but said sum, with interest 
Af from September 8th, 1881, is now due and unpaid from the 
defendant to this plaintiff. 

24. The plaintiff further says that as such common catrier so des- 
ignated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, between the 3rd day of August 
and the 4th day of September, 1881, sixty-two (62) packages con- 
signed to Knost Bros. & Co., a firm doing business in city of Cin- 
cinnati, Ohio, upon which the Bow, con and charges due said com- 
pany amounted to the sum of $355.90, and said goods were received 
In Cincinnati and placed in the custody and control of the defend- 
ant as such officer of the United States as aforesaid, who was duly 
notified in writing of a lien of said carrier for freight upon said 
goods and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Knost Bros. & Co. 
paid to the defendant, and the defendant then and there received, 
the said sum of $355.90, the freight aforesaid, for the account 
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47 and benefit of the said Cleveland, Columbus, Cincinnati & 

Indianapolis Railroad Company, and the defendant then and 
there caused to be delivered the goods and merchandise to the said 
Knost Bros. & Co. without notice to said railroad company, whereby 
its lien for said freight was lost. 

The plaintiff says that the defendant, though often requested, has 
not paid said sum of $350.90, nor any part thereof, to the Cleveland, 
Columbus, Cincinnati & Indianapolis Railroad Company, nor to this 
plaintiff; but said sum, with interest from September 8th, 1881, 1s 
now due and unpaid from the defendant to this plaintiff. 

25. The plaintiff further says as such common carrier so designated 
the Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany transported divers cases of dutiable goods in the manner and 
as provided in said act, to wit, between the 19th day of July and 
the 18th day of August, 1881, twenty-nine packages consigned to 
B. Kittredge & Co.,a firm doing business in [the] city-of Cincinnati, 
Ohio, upon which the freight and charges due the said Company 
amounted to the sum of $135.54, and said goods were received in 
Cincinnati and placed in the custody and control of the defendant 

as such officer of the United States as aforesaid, who was 
48 duly notified in writing of a lien of said carrier for freight 
upon said goods and merchandise as provided in said act. 

The plaintiff further says that 1t became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
ehandise until said sum had been paid said common carrier. 

Plaintiff further says that thereupon the said B. Kittredge & Co. 
paid to the defendant, and the defendant then and there received, the 
sum of $135.54, the freight aforesaid, for the account and benefit of 
the said Cleveland, Columbus, Cincinnati & Indianapelis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to the said B. Kittredge & Co. with- 
out notice to said railroad company, whereby its lien for said freight 
was lost. 

The plainuff says that the said defendant, though often requested, 
has not paid the said sum of $155.54, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

26. The plaintiff further says that as such common carrier so desig- 

nated the Cleveland, Columbus, Cincinnati & Indianapolis 
49) Railroad Company transported divers cases of dutiable goods 
in the manner and as provided in said act, to wit, on the 20th 
day of August, 1881, two packages consigned to H. & J. Koch. a firm 
doing business in the city of Cincinnati, Ohio, upon which the freight 
and charges due the said company amounted to the sum of $16.29, 


~and said goods were received in Cincinnati and placed in the eus- 


tody and control of the defendant as such ofticer of the United States 
as aforesaid, who was duly notified in writing of a lien of said ear- 
rier for freight upon said goods and merchandise as provided in 


said act. 
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The plaintiff further says that it became and was the duty of the 
said defendant as such officer to refuse to deliver said goods and 
merchandise until said sum had been paid said common carrier. 

Plaintiff further savs that thereupon the said H. & J. Koch paid 
to the defendant, and the defendant then and there received, the said 
sum of $16.29, the freight aforesaid, for the benefit and account of 
the said Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to the said Hk. & J. Koch without 
notice to said railroad company, whereby its lien for said freight was 

lost. 
50 The plaintiffsays that the defendant, though often requested 
has not paid the said sum of $16.29, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem-_ 
ber 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

27. The plaintiff further savs that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit,on August 12th, one 
package consigned to Krebs Lithographing Company, doing busi- 
ness in Cincinnati, Ohio, upon which the freight and charges due 
said company amounted to the sum of $14.89, and said goods were 
placed in the custody and control of the defendant as such officer of 
the United States as aforesaid, who was duly notified in writing of a 
lien of said carrier for freight upon said goods and merchandise as 
provided in said act. : 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 

chandise until said sum had been paid to said common carrier. 
o1 The plaintiff further says that thereupon the said Krebs 

Lithographing Company paid to the defendant, and the de- 
fendant then and there received, the said sum of $14.39, the freight 
aforesaid, for the aecount and benefit of the Cleveland, Columbus, 
Cincinnati and Indianapolis Railroad Company, and the defendant 
then and there caused to be delivered the said goods and merechan- 
dise to the said Krebs Lithographing Company without notice to 
said railroad company, whereby tts lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $14.59, nor any part thereof, to the 
Cleveland, Columbus, Cincinnati and Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum. with interest from Septem- 
ber Sth, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

28. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on 24th day of August, 
1881, two (2) packages consigned to Carl Kleve, doing business in [the] 
city of Cincinnati, Ohio, upon which the freight and charges due to 
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said company amounted to the sum of $19.57, and said goods 
52 were received in Cincinnati and placed in the custody and 
control of the defendant as such officer of the United States as 
aforesaid, who was duly notified in writing of a lien of said carrier 
for freight upon said goods and merchandise and provided in said act. 

The plaintiff further further savs that 1t became and was the duty 
of the defendant as such officer to refuse to deliver said goods and 
merchandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Carl Kleve paid to 
the defendant, and the defendant then and there received, the said 
sum of $19.57, the freight aforesaid, for the account and benefit of 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, and the defendant then and there caused to be delivered the 
sald goods and merchandise to the said Carl Kleve without notice to 
railroad company, whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid said sum of $19.57, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 

nor to this plaintiff; but said sum, with interest from Septem- 
53 ber Sth, 1881, is now due and unpaid from the defendant to 
this plaintiff. 

29. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on 9th day of July, 
1881, one package consigned to J. Longworth, upon which the 
freight and charges due said company amounted to the sum of 
$52.42, and said goods were received in Cincinnati and placed in 
the custody and control of the defendant as such officer of the 
United States as aforesaid, who was duly notified in writing of a 
lien of said carrier for freight upon said goods and merchandise as 
provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said J. Longworth paid 
to the defendant, and the defendant then and there received, the 
said sum of $52.42, the freight aforesaid, for the account and bene- 
fit of the said Cleveland, Columbys, Cincinnati & Indianapolis Rail- 
road Company, and the defendant then and there caused to be de- 
livered the said goods and merchandise to the said J. Longworth 

without notice to the said railroad company, whereby its 
d+ lien for said freight was lost. 

The plaintiff says that the said defendant, though often re- 
quested, has not paid the said sum of $52.42, nor any part thereof, 
to the said Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, nor to this plaintiff: but said sum, with interest 
from September 8th, 1881, is now due and unpaid from the defend- 
ant to this plaintiff. : 

30. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
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Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said aci, to wit, between the 6th day. of 
June and the 6th day of September, 1581, fourteen packages con- 
signed to J. W. Luhn & Co., a firm doing business in [the] city of Cin- 
cinnati, Ohio, upon which the freight and charges amounted to the 
sum of $175.58, and said goods were received in Cincinnati and 
placed in the custody and control of the defendant as such officer of 
the United States as aforesaid, who was notified In writing of a lien of 
said carrier for freight upon said goods and merchandise and pro-— 
vided in said act. 

The plaintiff further says that it became and was the duty of the 

defendant as such officer to refuse to deliver said goods and 
dD merchandise until said sum had been paid to said common 
carrier. 

Plaintiff further says that thereupon the said J. W. Luhn & Co. 
paid to the defendant, and the defendant then and there received, ~ 
the said suin of $175.58, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused 
to be delivered the said goods and merchandise to the said J. 
W. Luhn & Co. without notice to said railroad company, whereby 
its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $175.58, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but this sum, with interest from Septem- 
ber Sth, 1881, is now due and unpaid from the defendant to this 
plaintiff. he 

31. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati and Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on the 6th day of July, 

1851, five packages consigned to J. Lange & Bro., a tirm doing 
ob business in [the] city of Cincinnati, Ohio, upon which the freight 

and charges due said company amounted to the sum of 
$39.41, and said goods were received in Cincinnati and placed in 
the custody and control of the defendant as such officer of the 
United States as aforesaid, who was duly notified in writing of a 
lien of said carrier for freight upon said goods and merchandise as 
provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said J. Lange & Bro. 
paid to the defendant, and the defendant then and there received, 
the said sum of $39.41, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati and Indian- 
apolis Railroad Company, and the defendant then and there caused 
to be delivered the said goods and merchandise to the said J. Lange 
& Bro. without notice to the said railroad company, whereby its lien 
for said freight was Idst. 
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The plaintiff says that the said defendant, though often requested, 

has not paid the said sum of $59.41, nor any part thereof, to 

57 the said Cleveland, Columbus, Cincinnati and Indianapolis 

Railroad Company, nor to this plaintiff; but said sum, with 

interest from September 8th, 1881, is now due and unpaid from the 
defendant to this plaintiff. 

32. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati and Indianapolis Railroad 
Company tranported divers cases of dutiable goodsin the manner and 
as provided in said act, to wit, on 17th day of August, 1881, two (2) 
packages consigned to the Miami Medical College, in [the] city of 
Cincinnati, Ohio, upon which the freight and charges amounted to 
the sum of $14.52, and said goods were received in Cincinnati and 
placed in the custody and control of the defendant as such officer 
of the United States as aforesaid, who was duly notified in writing 
of a lien of said carrier for freight upon said goods and merchan- 
dise as provided in said act. 

The plaintiff furthur says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until the said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Miami Medical Col- 

lege paid to the defendant, and the defendant then and there 
58 received, the said sum of $14.52, the freight aforesaid, for the 

account and benefit of said Clev eland, Columbus, Cincinnati. 
& Indianapolis Railroad Company, and the defendant then and’ 
there caused to be delivered the said goods and merchandise to the 
said Miami Medical College ek | notice to said railroad com- 
pady, whereby its lien for said freight was lost. 

The plaintiff says that the said defend: ant, though often requested, 
has not paid the said sum of $14.52, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 
8th, 1881, is now due and unpaid from the defendant to this plaintiff. 

33. T he plaintiff further says that as such common carrier so desig- 
anand the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, on the 24th day of August, 1881, 
a package consigned to the Methodist Book Concern, in Cincinnati, 
Ohio, upon which the freight and charges due said company 
amounted to the sum of $10. 23, and said goods were received in 

Cincinnati and placed in the custody and control of the de- 
o9 fendant as such officer of the United States as aforesaid, who 

was notified in writing of a lien of said carrier for freight 
upon said goods and merchandise and provided by said act. 

The plaintiff further says that it became the duty of the defend- 
ant as such officer to refuse to deliver said goods and merchandise 
until said sum had been paid to the said common carrier. 

Plaintiff further savs that thereupon the said Methodist Book 
Concern paid to the defendant, and the defendant then and there 
received, the sqid sum of $10.23, the freight aforesaid, for the account 
and benefit of the said Cleveland, Columbus, Cincinnati & Indian- 
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apolis Railroad Company, and the defendant then and there caused 
to be delivered the said goods and merchandise to the said Metho- 
dist Book Concern without notice to said railroad company, whereby 
its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $10.25, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September Sth, 
1881, is now: due and unpaid from the defendant to this plain- 

tiff. 
60 o+. The plaintiff further says that as such common carrier 

so designated the Cleveland, Columbus, Cincinnati & Indian- 
apolis Railroad Company transported divers cases of dutiable goods 
in the manner and as provided in said act, to wit, between the 30th 
of July and 9th of August, 1881, nine packages consigned to J. 
Maguire & Co.,a firm doing business in [the] city of Cincinnati, Ohio, 
upon which the freight and charges due the said company amounted 
to the sum of $85.58 and said goods were received in Cincinnati 
and placed in the custody and control of the defendant as such 
officer of the United States as aforesaid, who was duly notified in 
writing of a lien of said carrier for freight upon said goods and 
merchandise as provided in said act. 

The plaintiff further savs that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said J. Maguire & Co. 
paid defendant, and the defendant then and there received, the said 
sum of $85.88, the freight aféresaid, for the account and_ benefit of 

the said Cleveland, Columbus, Cincinnati and Indianapolis 
61 Railroad Company, and the said defendant then and there 

caused to be delivered the said goods and merchandise to the 
said J. Maguire & Co. without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff savs that the said defendant, though often requested, 
has not paid the said sum of $85.88, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to this plaintiff. 

30). The plaintiff further savsthat as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, between 21st and 30th of August, 
1881, four packages consigned to Martin Thieman & Co., a firm doing 
business in [the] city of Cincinnati, Ohio, upon which the freight and 
charges due to said company amounted to the sum of $41.35, and 
said goods were received in Cincinnati and placed in the custody 
and control of the defendant as such ofticer of the United States as 

aforesaid, who was duly notified in writing of a lien of said 
G2 carrier for freight upon said goods and merchandise as pro- 
vided in said act. 

The plaintiff further says that it became and was the duty of the 
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defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid said common carrier. 

Plaintiff further says that thereupon the said Martin Thieman & 
Co. paid to the defendant, and the defendant then and there received, 
the said sum of $41.35, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delivered the said goods and merchandise to the said Martin Thie- 
man & Co. without notice to said railroad company, whereby its lien 
for said freight was lost. 

The plaintiff says that the defendant, though often requested, has 
not paid the said sum of $41.35, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September Sth, 
1881, is now due and unpaid from the defendant to this plaintiff. 

36. The plaintiff further says that as such common carrier so des- 

ignated the Cleveland, Columbus, Cincinnati & Indianapolis 
63 Railroad Company transported divers cases of dutiable goods 

in the manner and as provided in said act, to wit, between 
August 14th and August 30th, 1881, two packages consigned to F. 
Moorbrink, upon which the freight and charges amounted to the 
sum of $27.23, and said goods were received in Cincinnati and 
placed in the custody and control of the defendant as such officer of 
the United States as aforesaid, who was duly notified in writing of a 


lien of said carrier for freight upon said goods and merchandise as ~ 


provided in said act. | 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said F. Moorbrink paid 
to the defendant, and the defendant then and there received, the said 
sum of $27.23, the freight aforesaid, for the account and benefit of 
the said Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to the said F. Moorbrink without 
notice to said railroad company, whereby its lien for said freight was 
lost. 

The plaintiff says that the said defendant, though often re- 

64 quested, has not paid the said sum of 27.23, nor any part 

thereof, to the said Cleveland, Columbus, Cincinnati & In- 

dianapolis Railroad Company, nor to this plaintiff; but said sum, 

with interest from September 8th, 1881, is now due and unpaid from 
the defendant to this plaintiff. 

37. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on July Sth, 1881, two 
packages consigned to Marsh & Harwood, a firm doing business in 
[the] city of Cincinnati, Ohio, upon which the freight and charges 
due said company amounted to the sum of $109.35, and said goods 
were received in Cincinnati and placed in the custody and control 
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of the defendant as such officer of the United States as aforesaid, 
who was duly notified in writing of a lien of said carrier for freight 
upon said goods and merchandise and provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Marsh & Harwood 

paid to the defendant, and the defendant then and_ there 
65 received, the said sum of $109.35, the freight aforesaid, for 

the account and benefit of the said Cleveland, Columbus, 
Cincinnati & Indianapolis Railroad Company, and the defendant 
then and there caused to be delivered the said goods and merchan- 
dise to the said Marsh & Harwood without notice to said railroad 
company, whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $109.35, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

38. The plaintiff further says that as such common carrier so des- 
ignated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on June Sth, 188], 
twenty-five packages consigned to Mohr & Mohr Company, a cor- 
poration under the laws of Ohio, upon which the freight and charges 
due said company amounted to the sum of $56.74, and said goods 

were received in Cincinnati and placed in the custody and 
66 control of the defendant as such officer of the United States 

as aforesaid, who was duly notified in writing of a lien of 
said carrier for freight upon said goods and merchandise as provided 
in said act. 

The plaintiff savs that it became and was the duty of the defend- 
ant as such officer to refuse to deliver said goods and merchandise 
until said sum had been paid to said common carrier. : 

Plaintiff further says that thereupon the said Mohr & Mohr Co. 
paid to the defendant, and the defendant then and there received, the 
said sum of $56.74, the freight aforesaid, for the account and benefit 
of the said Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, and the defendant then and there caused to be de- 
livered the said goods and merchandise to the said Mohr & Mohr 
Co. without notice to said railroad company, whereby its lien for said 
freight was lost. 

The plaintiff savs that the said defendant, though often requested, 
has not paid the said sum of $56.74, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to this 

plaintiff. 
67 39. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indian- 
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apolis Railroad Company transported divers cases of dutiable goods 
in the manner and as provided in said act, to wit, on October 27th, 
1878, one package consigned O. 8. Mildner, upon which the freight 
and charges due said company amounted to the sum of $89.79, and 
said goods were received in Cincinnati and placed in the custody 
and control of the defendant as such officer of the United States as 
aforesaid, who was duly notified in writing of a lien of said carrier 
for freight upon said goods and merchandise and provided in said 
act. : 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said O. 8. Mildner paid 
to the defendant, and the defendant then and there received, the said 
sum of $89.79, the freight aforesaid, for the account and _ benefit of 
the said Cleveland, Columbus, Cincinnati and Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 

the said goods and merchandise to the said O. S. Mildner 
68 without notice to said railroad company, whereby its lien on 
said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $89.77, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 

any, nor to this plaintiff; but said sum, with interest from Septem- 
er 8th, 1881, is now due and unpaid from the defendant to this’ 
plaintiff. . 

40. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on 29th October, 1881, 
two packages consigned to G. F. Otte & Co., a firm doing business in 
the) city of Cincinnati, Ohio, upon which the freight and charges due 
said company amounted to the sum of $4.92, and said goods were 
received in Cincinnati and placed in the custody and control of the 
defendant, as such officer of tue United States as aforesaid, who was 
duly notified in writing of a lien of said carrier for freight upon 
said goods and merchandise and provided in said act. 

The plaintiff further says that it became and was the duty 

69 of the defendant as such officer to refuse to deliver said 

goods and merchandise until said sum had been paid to said 
common carrier. 

Plaintiff further says that thereupon the said G. F. Otte & Co. paid 
to the defendant, and the defendant then and there received, the said 
sum of $4.72, the freight aforesaid, for the account and benetit of the 
said Cleveland, Columbus, Cincinnati and Indianapolis Railroad 
Company, and the defendant then and there caused to be delivered 
the said goods and merchandise to said G. F. Otte & Co. without no- 
tice to said railroad company, whereby its lien for said freight was 
lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $4.72, nor any part thereof, to the said 
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Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to this plaintiff. 

Al. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the 

manner and as provided in said act, to wit, on June 6th, 1881, 
70 (10) ten packages of goods consigned to Putnam, Hooker & 

Co., a firm doing business in city of Cincinnati, Ohio, upon 
which the freight and charges due said company amounted to the 
sum of $62.55, and said goods were received 1n Cincinnati and placed 
in the custody and control of the defendant as such officer of the 
United States as aforesaid, who was duly notified in writing of a lien 
of said carrier for freight upon said goods and merchandise and 
provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Putnam, Hooker & 
Co. paid to the defendant, and the defendant then and there received, 
the said sum of $62.55, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delivered the said goods and merchandise to the said Putnam, 
Hooker & Co. without notice to said railroad company, whereby its 
lien for said freight was lost. 

The plaintiff says that the said defendant, though often re- 

71 quested, has not paid ‘the said sum of $62.55, nor any part 

thereof, to the said Cleveland, Columbus, Cincinnati & In- 

dianapolis Railroad Company, nor to this plaintiff; but said sum, 

with interest from September 8th, 1881, 1s now due and upaid from 
the defendant to this plaintiff. 

42. The plaintiff further savs that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between July 24th and 
September 6th, 1881, twenty-seven (27) packages consigned to H. & 
S. Pogue, a firm doing business in [the] city of Cincinnati, Ohio, upon 
which the freight and charges due said company amounted to the 
sum of $281.53, and said goods were received in Cincinnati and 
placed in the custody and control of the defendant as such officer of 
the United States as aforesaid, who was duly notified in writing of 
a lien of said carrier for freight upon said goods and merchandise 
as provided in said act. 

The plaintiff further savs that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further savs that thereupon the said H. & S. 

72 Pogue paid to the defendant, and the defendant then and 
there received, the said sum of $281.53, the freight aforesaid, 

for the account and benefit of the said Cleveland, Columbus, Cincin- 
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nati & Indianapolis Railroad Company, and the defendant then 
and there caused to be delivered the said goods and merchandise to 
the said H. & S. Pogue without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $251.53, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

43. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 

* Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on August 10th, 1881], 
eight packages consigned to W.S. Merrill & Co., a firm then doing 
business in [the] city of Cincinnati, Ohio, upon which the freight and 
charges due said company amounted to the sum of $32.23, and said 

goods were received in Cincinnati and placed in the custody 
73 and control of the defendant as said officer of the United 
States as aforesaid, who was duly notified in writing of a lien 
of said carrier for freight upon said goods and merchandise as pro- 
| vided in said act. : 

The plaintiff further says that it beeame and was the duty of the 
defendant as such officer to refuse to deliver the said goods and, 
merchandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Wm. 8S. Merrill & 
Co. paid to the defendant, and the defendant then and there re- 
ceived, the said sum of $32.23, the freight aforesaid, for the account 
and benefit of the said Cleveland, Columbus, Cincinnati & Indian- 
apolis Railroad Company, and the defendant then and there caused 
to be delivered the said goods and merchandise to the said Wm. S. 
Merrill & Co. without notice to said railroad company, whereby its 
lien for said freight was lost. 

The plaintiff savs that said defendant, though often requested, has 
not paid the said sum of $32.23, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati and Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem. 
ber 8th, 1881, is now due and unpaid from the defendants to this 

plaintiff. 

74 44. The plaintiff further savs that as such common carrier 

so designated the Cleveland, Columbus, Cincinnati & Indian- 

apolis Railroad Company transported divers cases of dutiable goods 
in the manner and as provided in said act, to wit, between August 
22nd and September 4th, 1881, fiftv-three packages consigned to 
J. R. Peebles’ Sons, a firm doing business in tthe] city of Cincinnati, 
Ohio, upon which the freight and charges duesaid com pany amounted 
to the sum of $42.53, and said goods were received in Cincinnati’ 
and placed in the custody and control of the defendant as such 
officer of the United States as aforesaid, who was dulv notified in 
writing of a lien of said carrier for freight upon said goods and 
merchandise and provided in said act. 
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The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said J. R. Peeble’s Sons 
paid to the defendant, and the defendant then and there received, 
the said sum of $44.33, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 

Railroad Company, and the defendant then and _ there 
75 caused to be delivered the said goods and merchandise to the 

said J. R. Peeble’s Sons without notice to said railroad com- 
pany, whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $44.33, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati — Railroad Company, nor to 
this plaintiff; but said sum, with interest from September 8th, 1881, 
is now due and unpaid from the defendant to this plaintiff. 

45. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in 
the manner and as provided in said act, to wit, on the 29th day of 
August, 1881, a package consigned to Palm Bros. & Co., a firm doing 
business in ithe] city of Cincinnati, Ohio, upon which the freight and 
charges due said company amounted to the sum of $15.00, and said 
goods were received in Cincinnati and placed in the custody and 
control of the defendant as such officer of the United States as afore- 
said, who was duly notified in writing of a lien of said carrier for 

freight upon said goods and merchandise as provided in said 

16 act. ce 
Plaintiff further says that it became and was the duty of 
the defendant as such officer to refuse to deliver said goods and 
merchandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Palm Bros. & Co. 
paid to the defendant, and the defendant then and there received, 
the said sum of $15.54, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati, & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delivered the said goods and merchandise to the said Palm Bros. & 
Co. without notice to said railroad company, whereby its lien for 
said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $15.54, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati and Indianapolis Railroad 
Company, nor to this plaintiff; but said sum, with interest from Sep- 
tember 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

46. The plaintiff furthersays that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 

Company transported divers cases of dutiable goods in the 
77 manner and as provided in said act, to wit, between June 8th 
and August 19th, 1881, five packages consigned to Augustus 
Messel, upon which the freight and charges due said company 
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amounted to the sum of $445.03, and said goods were received in 
Cincinnati and placed in the custody and control of the defendant 
as such officer of the United States as aforesaid, who was duly noti- 
fied in writing of a lien of said carrier for freight upon said goods 
and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said A. Messel paid the 
defendant, and the defendant then and there received, the said sum 
of $445.03, the freight aforesaid, for the account and benefit of the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, and the defendant then and there caused to be delivered the 
goods and merchandise to the said A. Messel without notice to said 

railroad company, whereby its lien for said freight was lost. 
78 The plaintiff says that the said defendant, though often 

requested, has not paid the said sum of $445.03, nor any part 
thereof, to the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad [Company ], nor to this plaintiff; but said sum, with inter- 
est from September 8th, 1881, is now due and unpaid from the de- 
fendant to this plaintiff. 

47. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, on 7th day of June, 1881, six- 
teen packages consigned to Merril, Verhage & Co., a firm doing 
business in the city of Cincinnati, Ohio, upon which the freight anc 
charges due the said company amounted to the sum of $85.76, and 
said goods were received in Cincinnati and placed in the custody 
and control of the defendant as such officer of the United States as 
aforesaid, who was duly notified in writing of a lien of said carrier 
for freight upon said goods and merchandise and provided in said. 

act. 
79 The plaintiff further says that it became and was the duty 
of the lefeadant as such officer to refuse to deliver the said 
goods and merchandise until said sum had been paid to the said 
common carrier. 

The plaintiff further says that thereupon the said Merrie, Verhage 
& Co. paid to the defendant, and the defendant then and there re- 
ceived, the said sum of $85.76, the freight aforesaid, for the account 
and benefit of the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delivered the said goods and merchandise to the said Merrie, Ver- 
hage & Co. without notice to said railroad company, whereby its 
lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $585.76, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 

any, nor to this plaintiff; but said sum, with interest from Septem- 
‘= 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 
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80 The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indian- 
apolis Railroad Company transported divers cases of dutiable goods 


in the manner and as provided in said act, to wit, between August 


Ist and 12th, 1881, one hundred and seventy packages consigned to 
Jo. C. Whetstone, upon which the freight and charges due said com- 
pany amounted to the sum of $144.29, and said goods were received 
in Cincinnati and placed in the custody and control of the defend- 
ant as such officer of the United States aforesaid, who was duly 
notified in writing of a lien of said carrier for freight upon said 
goods and merchandise as provided in said act. 

The plaintiff says that it beeame and was the duty of the defend- 
ant as such officer to refuse to deliver the said goods and merchan- 
dise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said J.C. Whetstone paid 
to the defendant, and the defendant then and there received, the said 
sum of $144.29, the freight aforesaid, for the account and benefit of 

the said Cleveland, Columbus, Cincinnati & Indianapolis 
81 Railroad Company, and the defendant then and there caused 

to be delivered the said goods and merchanise to the said J. 
C. Whetstone without notice to said railroad company, whereby its 
lien for said freight was lost. 

The plaintiff says that the defendant, though often requested, has 
not paid the said sum of $144.29, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to the plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defenda>t to this plaintiff. 

The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on August 2nd, 1881], 
eight packages of goods consigned to Shipley, Hoover & Co., a firm 
doing business in [the] city of Cincinnati, Ohio, upon which the freight 
and charges due said company amounted to the sum of $56.81, and 
said goods were received in Cincinnati and placed in the custody 

and control of the defendant as such officer of the United 
82 States as aforesaid, who was duly notified in writing of a lien 
of said carrier for freight upon said goods and merchandise 

as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Shipley, Hoover & 
Co. paid to the defendant, and the defendant then and there received, 
the sum of $5.81, the freight aforesaid, for the account and benefit 
of the said Cleveland, Columbus, Cincinnati and Indianapolis Rail- 
road Company, and the defendant then and there caused to be de- 
livered the said goods and merchandise to the said Shipley, Hoover 
& Co. without notice to said railroad company, whereby its lien for 
said freight was lost. 

The plaintiff says that the defendant, though often requested, has 
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not paid the said sum of $56.81, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 


pany, nor to this plaintiff; but said sum, with interest from Septem-_ 


| ber 8th, 1881, is now due and unpaid from the defendant to 
83 this plaintiff. 

50. The plaintiff further says that as such common carrier 
so designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, on July 26th, 1881, (20) 
twenty packages consigned to Strauss, Prity & Co., a firm doing 
business in [the] city of Cincinnati, Ohio, upon which the freight and 
charges due said company amounted to the sum of $38.09, and said 
goods were received in Cincinnati and placed in the custody and 
control of the defendant as such officer of the United States as afore- 
said, who was duly notified in writing of a lien of said carrier for 
freight upon said goods and merchandise and provided in said act. 

Plaintiff further says that it became and was the duty of the de- 
fendant as such officer to refuse to deliver said goods and merchan- 
dise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said Strauss, Prity & Co. 

paid to the defendant, and the defendant then and there re- 
84 ceived, the said sum of $38.09, the freight aforesaid, for the 

account and benefit of the said Cleveland, Columbus, Cincin- 
nati & Indianapolis Railroad Company, and the defendant then 
and there caused to be delivered the said goods and merchandise to 
the said Strauss, Prity & Co. without notice to said railroad com- 
pany, whereby its lien for said freight was lost. 

The plaintiff further says that the said defendant, though often 
requested, has not paid the said sum of $38.09, nor any part thereof, 
to the said Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
road Company, nor to this plaintiff; but said sum, with interest from 
September 8th, 1881, is now due and unpaid from the defendant to 
this plaintiff. 

d1. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between the 3rd day of 
July and the 8th day of September, 1881, (70) seventy packages con- 
signed to John Shillito & Co., a firm doing business in Cincinnati, 

Ohio, upon which the freight and charges amounted to the 
85 sum of $632.27, and said goods were received in Cincinnati 

and placed in the custody and control of the defendant as 
such officer of the United States as aforesaid, who was duly notified 
in writing of a lien of said carrier for freight upon said goods and 
merchandise and provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

Plaintiff further says that thereupon the said John Shillito & Co. 
paid to the defendant, and the defendant then and there received, 
the said sum of $632.27, the freight aforesaid, for the account and 
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benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delived the said goods and merchandise to the said John Shillito & 
Co. without notice to said railroad company, whereby its lien for 
sald freight was lost. 

The plaintiff says that the said defendant, though often requested, 

has not paid the said sum of $632.27, nor any part thereof, 
86 to the said Cleveland, Columbus, Cincinnati and Indianapolis 

Railroad Company, nor to this plaintiff; but said sum, with 
interest from September 8th, 1881, is now due and unpaid from the 
defendant to this plaintiff. 

52. The plaintiff further says that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 
and as provided in said act, to wit, between the 8th and 30th of 
August, 1881, twelve packages consigned to Strobel & Wilkin, a firm 
doing business in the city of Cincinnati, Ohio, upon which the 
freight and charges due said company amounted to the sum of 
$51.96, and said goods were placed in the custody and control of the 
defendant as such officer of the United States as aforesaid, who was 
duly notified in writing of alien of said carrier for freight upon said 
goods and merchandise and provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 

chandise until said sum had been paid to said common c¢arrier. 
87 Plaintiff further says that thereupon the said Strobel & 

Wilkin paid to the defendant, and the defendant then and 
there received the said sum é6f $51.96, the freight aforesaid, for the 
account and benefit of the said Cleveland, Columbus, Cincinnati «& 
Indianapolis Railroad Company, and the defendant then and _ there 
caused to be delivered the said goods and merchandise to the said 
Strobel & Wilkin without notice to said railroad company, 
whereby its lien for said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $51.96, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
any, nur to this plaintiff; but said sum, with interest from Septem- 
see 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

53. The plaintiff furthersays that as such common carrier so desig- 
nated the Cleveland, Columbus, Cincinnati & Indianapolis Railroad 
Company transported divers cases of dutiable goods in the manner 

and as provided in said act, to wit, between July 18th and 
88 August 3rd, 1881, (42) forty-two packages consigned to 

Schmidlapp «& Co.,a firm doing business in [the] city of Cincin- 
nati, Ohio, upon which the freight and charges due said company 
amounted to the sum of $121.09, and said goods were received in 
Cincinnati and placed in the custody and control of the defendant 
as such officer of the United States as aforesaid, who was duly noti- 
fied in writing of a lien of said carrier for freight upon said goods 
and merchandise as provided in said act. : 
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The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been patd to said common carrier. 

Plaintiff further says that thereupon the said Schmidlapp & Co. 
paid to the defendant, and the defendant then and there received, 
the said sum of $121.09, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati and Indian- 
apolis Railroad Company,and the defendants then and there caused 

to be delivered the said goods and merchandise to the said 
89 Schmidlapp & Co. without notice to said railroad company, 
whereby its lien for said property was lost. 

The plaintiff says that the defendant, though often requested, 
has not paid the said sum of $121.09, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
any, nor to this plaintiff; but said sum, with interest from Septem- 

er 8th, 188]. is now due and unpaid from the defendant to this 
plaintiff. | 

54. The plaintiff further says that as such common carrier so 
designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Raiiroad Company transported divers cases of dutiable goods in the 
manner and as provided in sajd act, to wit, between June 2nd and 
August 18th, 1881, seven packages consigned to A. Squire & @o., a 
firm doing business in [the] city of Cincinnati, Ohio, upon which the 
freight and charges due said company amounted to the sum of 
$102.41, and said goods were received in Cincinnati and placed in 
the custody and control of the defendant as such officer of the United 

States as aforesaid, who was duly notified in writing of a hen 
90 of said carrier for freight upon said goods and merchandise 
as provided in said act. 

Plaintiff further says that it became and was the duty of the de- 
fendant as such officer to refuse to deliver said goods and merchan- 
dise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said A. Squire & Co. 
paid to the defendant, and the defendant then and there received, 
the said sum of $102.41, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 
delivered the said goods and merchandise to the said A. Squire & 
Co. without notice to said railroad company, whereby its lien for 
said freight was lost. 

The plaintiff says that the defendant, though often requested, has 
not paid the said sum of $102.41, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 

nor to this plaintiff; but said sum, with interest from Septem- 
JI ber 8th, 1881, is now due and unpaid from the defendant to 
this plaintiff. 


do. The plaintiff says that as such common carrier so designated 
the Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany transported divers cases of dutiable goods in the manner and 
as provided in said act, to wit, on August 19th, 1881, three packages 
of goods consigned to J. McArdle, upon which the freight and charges 
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due said company amounted to the sum of $30.35, and said goods 
were received in Cincinnati and placed in the custody and control 
of the defendant as such officer of the United States as aforesaid, 
who was duly notified in writing of a hen of said carrier for freight 
upon said goods and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common 

‘arrier. 
92 Plaintiff further says that thereupon the said J. McArdle 

paid to the defendant, and the defendant then and there re- 
ceived, the said sum of $30.35, the freight aforesaid, for the account 
and benefit of the said Cleveland, Columbus, Cincinnati & Indian- 
apolis Railroad Company, and the defendant then and there caused 
to be delivered the said goods and merchandise to the said J. MeArdle 
without notice to said railroad company, whereby its lien for said 
freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $30.35, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Company, 
nor to this plaintiff; but said sum, with interest from September 8th, 
1881, is now due and unpaid from the defendant to this plaintiff. 

56. The plaintiff further says that as such common carrier so des- 
ignated the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 

road Company transported diverse cases of dutiable goods in 
93 the manner and as provided in said act, to wit, on August 29th, 

1881, one package consigned to Max Weil & Co., a firm doing 
business in ithe} city of Cincinnati, Ohio, upon which thg freight 
and charges due said company amounted to the sum of $6.00, and 
said goods were received in Cincinnati and placed in the custody 
and control of the defendant as such officer of the United States as 
aforesaid, who was duly notified in writing of a len of said carrier 
for freight upon said goods and merchandise as provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to said common carrier. 

The plaintiff further savs that thereupon the said Max Weil & 
Co. paid to the defendant, and the defendant then and there received, 
the said sum of $6.00, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to be 

delivered the said goods and merchandise to said Max Weil 
4 & Co. without notice to said railroad company, whereby its 
lien for said freight was lost. 

The plaintiff savs that the said defendant, though often requested, 
has not paid the said sum of $6.00, nor any part thereof, to the said 
Cleveland, Columbus, Cincinnati and Indianapolis Ratlroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 
ber Sth, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

o7. The plaintiff further says that as such common carrier so 
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designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in the said act, to wit, on 2nd August, 1881, 
torty-two (42) packages consigned to H. B. Rattermann, upon which 
the freight and charges due said company amounted to the sum of 
$81.36, and said goods were received in Cincinnati and placed in 
the custody and control of the defendant as such officer of the 
United States as aforesaid, who was duly notified in writing 
95 of a lien of said carrier upon said goods and merchandise 
and provided in said act. 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver said goods and mer- 
chandise until said sum had been paid to the said common carrier. 

Plaintiff further says that thereupon the said A. B. Rattermann 
paid to the defendant, and the defendant then and there received, 
the said sum of $81.36, the freight aforesaid, for the account and 
benefit of the said Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company, and the defendant then and there caused to de 
delivered the said goods and merchandise to the said A. B. Ratter- 
man without notice to said railroad company, whereby its lien on 
said freight was lost. 

The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $81.36, nor any part thereof,to the said 
Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
pany, nor to this plaintiff; but said sum, with interest from Septem- 

ber 8th, 1881, is now due and unpaid from the defendant to 
96 this plaintiff. 

~ 08. The plaintiff further says that assuch common carrier 
so designated the Cleveland, Columbus, Cincinnati & Indianapolis 
Railroad Company transported divers cases of dutiable goods in the 
manner and as provided in said act, to wit, between July 15th and 
September 1st, 1881, twenty-one packages consigned to H. F. West, 
Bro. & Co., a firm doing business in Cincinnati, Ohio, upon which 
the freight and charges due said company amounted to the sum of 
$208.86, and said goods were received in Cincinnati and placed in 
the custody and control of the said defendant as such officer of the 
United States as aforesaid, who was duly notified in writing of a 
lien of said carrier for freight upon said goods and merchandise as 
provided in said act. | 

The plaintiff further says that it became and was the duty of the 
defendant as such officer to refuse to deliver the said goods and 
merchandise until said sum had been paid to said common car- 

rier. 
o7 Plaintiff further says that thereupon the said H. F. West, 
Bro. & Co. paid to the defendant, and the defendant then and 


there received, the said sum of $208.86, the freight aforesaid, for the 


account and benefit of the said Cleveland, Columbus, Cincinnati & 
Indianapolis Railroad Company, and the defendant then and there 
caused to be delivered the said goods and merchandise to the said 
H. F. West, Bro. & Co. without notice to said railroad company, 
whereby its lien for said freight was lost. 
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The plaintiff says that the said defendant, though often requested, 
has not paid the said sum of $208.86, nor any part thereof, to the 
said Cleveland, Columbus, Cincinnati & Indianapolis Railroad Com- 
~ y, nor to this plaintiff; but said sum, with interest from Septem- 

er 8th, 1881, is now due and unpaid from the defendant to this 
plaintiff. 

Plaintiff therefore prays judgment against the said defendant in 

the sum of eight thousand four hundred and seventy-seven & 
98 ao dollars, and interest on same from 8th day of September, 
1881, and for costs herein. 
STALLO, KITTREDGE & SHOEMAKER, 
For Plaintiff. 


STATE OF OHIO, om 
Hamilton County, 


Charles A. Elliott, being first duly sworn, says he is the freight 
agent for the Cleveland, Columbus, Cincinnati & Indianapolis Rail- 
way Company, the plaintiff in this cause, and that the statements in 


the foregoing petition are true as he believes. 
CHAS. A. ELLIOTT. 


Sworn to before me and in my presence — subscribed this 15th 
day of March, 1882. 
[SEAL. ] | JOSEPH WILBY, 
Notary Public, Ham. Co., Ohio. 


Precipe. 
Superior Court of Cincinnati. 


CLEVELAND, CoLuMBUs, CINCINNATI & INDIANAPOLIS RAILWAY Co. 


US. 
D. W. McCune. 
To clerk of Hamilton county courts. ° 


Issue summons in above-entitled cause, returnable accord- 
99 ing to law, in action for recovery of money only; amount 
claimed $8,477.00, with interest from September 8th, 1881. 
STALLO, KITTREDGE & SHOEMAKER, 
Att’ys for Plaintiff. 
THE STATE OF OHIO, 


Hamilton County, City of Cincinnati, § whe 
The superior court of Cincinnati to the sheriff of the county of Ham- 
ilton: | 


You are commanded to notify D. W. McClung, defendant, that he 
has been sued by the Cleveland, Columbus, Cincinnati and Indian- 
apolis Railway Company, pl’ff, in the superior court of Cincinnati, 
and that unless he answer by the fifteenth day of April, A. D. 1882, 
the petition of the said plaintiff against him filed in the clerk’s office 
of said court such petition will be taken as true, and judgment 
rendered accordingly. 
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You will make due return of this summons on the 27th day of 
March, A. D. 1882. 
100 Witness my hand and the seal of the said court, at Cinein- 
nati, this 17th day of March, A. D. 1882. 
SAMUEL W. RAMP, 
Clerk of the Superior Court of Cincinnati, 
[| SEAL. ] By EMIL HOFFMANN, Deputy. 


Endorsed as follows: Superior court of Cincinnati. Cleveland, 
Columbus, Cincinnati and Indianapolis Railway Co., plaintiff, against 
D. W. McClung, défendant. 

Summons in action for the recovery of money only. Am’t claimed 
$8,477.00, with interest from the 8th day. of September, A. D. 18381, 
for which judgment will be taken if you fail to answer to 27th day 
of March, 1882. Stallo, Kittredge & Shoemaker, atty’s. 


Filed 27th day of March, 1882. 
SAMUEL W. RAMP, 
: Clerk of the Superior Court of Cin’ti. 
1882, March 21st. - Served the within-named D. W. McClung per- 
sonally with a true copy of this writ. 
SAMUEL BAILEY, Jr., Sheriff, . 
By T. E. SCOBEY, Deputy. 


101 THE STATE OF OHI, a 
Hamilton County, City of Cincinnati, j ~~" 


I, Samuel W. Ramp, clerk of the superior court of Cincinnati, do 
hereby certify the above and foregoing to be true and correct copies 
of all process, pleadings, depositions, testimony, and other proceed- 
ings in the case No. 37478, wherein The Cleveland, Columbus, Cin- 
cinnati and Indianapolis Railway. Company is plaintiff and D. W. 
McClung is defendant, as appears from the files and records now in 
my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of said court, at Cincinnati, this 15th day of Novem- 


ber, A. D. 1852. 
SAMUEL W. RAMP, 
Clerk of the Superior Court of Cincinnati, 


[SEAL] By HARRY J. ASHTON, Deputy. 
102 And afterwards, to wit, on the twelfth day of February, in 


the year of our Lord one thousand eight hundred and eightv- 
three, came the defendant, by his attorney, and filed in the clerk’s 
office of the court aforesaid his certain answer in this ease, which 
said answer is In the words and figures following, to wit: 
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Answer. 
THE CLEVELAND, CoLUMBUS, CINCINNATI & INDIANAPOLIS 
RAILWAY Co. 
per 3287. 


D. W. McCuiuna. 
Money. 


First. The defendant, D. W. McClung, denies that he was notified 
in writing or otherwise of a lien of plaintiff for freight upon the 
goods and merchandise described in the several counts of plaintiff’s 
petition, or that it ever became the duty of defendant to refuse to 
deliver said goods and merchandise until the freight thereon had 
been paid to plaintiff. 

Second. Defendant further denies that he received for the account 
or benefit of plaintiff the freight upon the goods and merchandise 
described in the petition, or any part thereof, and prays that he may 


be dismissed, with his costs. 
CHANNING RICHARDS, 
Attorney for Def’t. 


103 Uwnrrep Starrs oF AMERICA, | oe 
Southern District of Ohio, §° 


D. W. McClung, being duly sworn, deposes and says that the al- 
legations in the foregoing answer are true to the best of his knowl- 


edge and belief. 
is D. W. McCLUNG. 


Sworn to before me and subscribed in my presence this 10th day 
of February, A. D. 1885. 
[SEAL. | FREDERICK HERTENSTEIN, Jr., 
Notary Public, Hamilton County, Ohio. 


And afterwards, to wit, on the twelfth day of March, in the year 
last aforesaid, an entry was made upon the journal of said court in 
said cause, which said entry is in the words and figures following, 
to wit : : 

J’rn'l Entry. Trial Commenced. 


THe CLEVELAND, CoLUMBUs, CINCINNATI & spares 
RaiLway Co. 


v8. 
D. W. McCiuna. : | 
Money. 


This day came the parties, by their attorneys; and thereupon, to 
try the issues joined, a jury being called, came, to wit, Peter Brewer, 
Thomas Bellonby, A. J. Christopher, W. H. MeCurdy, M. E. Mor- 

gan, Charles L. Olds, Simeon Taylor, Wm. Thomas, Ambrose 
104. J. Trumbo, Philip Turpin, Richard Weaver, and Wm. H. 
Williams, who were duly empaneled and sworn well and 
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truly to try the issues joined between the parties, but the evidence 
not being concluded the court respited the jury until to-morrow 
morning at ten o'clock, to which time this cause is continued. 


And afterwards, to wit, on the fourteenth day of March, in the 
year last aforesaid, a further entry was made upon the journal of 
said court in said cause, which said entry is in the words and fig- 
ures following, to wit: 


Entry. Trial Progressed. 


THE CLEVELAND, COLUMBUS, CINCINNA?PI & INDIANAPOLIS 
RaAiLway Co. 
ae 3287. 


D. W. McCiuna. 
Money. 


This day again came the parties, by their attorneys, and also the 
jurors heretofore empaneled and sworn herein, but the trial of said 
cause not being concluded the court respited the jury until Friday 
morning next at ten o’clock, to which time this cause is continued. 

And afterwards, to wit, on the sixteenth day of March, in 
105 __—itthe year last aforesaid, a further entry was made upon the 
journal of said court in said cause, which said entry 1s in the 

words and figures following, to wit: 


J’rn'l Entry. Verdict. 


THE CLEVELAND, COLUMBUS, CINCINNATI & INDIANAPOLIS 
RAILWAY Co. 
m6 3287. 


D. W. McCuuna. 
Money. 


This— again came the parties, by their attorneys, and also thejurors 
heretofore empaneled and sworn herein, who, having heard the evi- 
dence, the argument of counsel, and the charge of the court, do find 
the issues to be in favor of the defendant. 

And afterwards, to wit, on the seventeenth day of March, in the 
year last aforesaid, came the plaintiff, by its attorneys, and filed in 
the clerk’s office of the court aforesaid a certain motion for a new 
trial in this case, which said motion is in the words and figures fol- 
lowing, to wit: 

Motion for a New Trial. 
THE CLEVELAND, CoLUMBUS, CINCINNATI & PEER NPAS 
RAILWAY Co. | a9 
Vs. | sat 


D. W. McCiuna. 
Money. 


Now comes the defendant and moves the court to set aside 
106‘ the verdict in this case and to award a new trial therein for 
the reasons following, to wit: 
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1. First. That the court erred in admitting testimony at the trial 
of said cause objected to by the plaintiff. 

2. Second. That the court erred in refusing to charge as requested 
by the plaintiff. 

3. Third. That the court erred in its instructions to the jury ex- 
cepted to by the plaintiff. 

4. Fourth. That the verdict was not sustained by the evidence in 


the case. 
By STALLO & KITTREDGE, 
Attorneys for Plaintiff. 


And afterwards, to wit, on the twenty-third day of March, in the 
year last aforesaid, an entry was made upon the journa! of said court 
in said cause, which said entry is in the words and figures follow- 
ing, to wit: 


Journal Entry. Motion for New Trial Overruled. 


THE CLEVELAND, CoLuMBuUs, CINCINNATI & INDIANAPOLIS: 
Raitway Co. - 


vs. . 
D. W. McCuuna. | 
Money. 


This cause coming on to be heard upon the motion of plaintiff 
for a new trial herein, the same is overruled. And _ there- 
107 ~—supon, the defendant praying Judgment upon the verdict here- 
tofore rendered herein, it is considered by the court that the 
defendant go hence without day and recover of plaintiff his costs 
herein, for which execution is awarded. To all of which the plain- 
tiff then and there excepted, and thereupon the plaintiff presented 
its bill of exceptions in writing, and asked that the same be signed 
and allowed and made part of the record in this cause, which is 
accordingly done. 


108 And afterwards, to wit, on the twenty-third day of March, 

in the year last aforesaid, came the plaintiff, by its attorneys, 
and filed in the clerk’s office of the court aforesaid its certain bill of 
exceptions in this case, which said bill of exceptions is in the words 
and figures following, to wit: 


Bill of Exceptions. 
THE CLEVELAND, COLUMBUS, CINCINNATI & ——e ; 
RaAILway Co. 
: v8. 
D. W. McCuuna. 
Money. 


Be it remembered that at the trial of this case at this term of the 
court, the jury having been empaneled, the plaintiff, to sustain the 
issue on its part, offered in evidence tending to prove that the de- 
fendant was at the several tirmes stated in the petition the syrveyor 
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of the port of Cincinnati and the collector of customs under the laws 
of the United States, and that the plaintiff was a carrier of bonded 
goods, properly designated and qualified as such under the act of 
Congress entitled “An act to amend the statutes in relation to im- 
mediate transportation of dutiable goods, and for other purposes,” 
passed June tenth, 1880, and as such was authorized to transport 
dutiable goods under and in pursuance of the said act, and that as 

such carrier so authorized the plaintiff transferred dutiable 
109 = goods, being the goods in the petition mentioned, from the 

port or ports at which they first arrived to the port of Cincin- 
nati, and that the freights mentioned in the several counts of the 
petition for the carriage of said goods were due to it, and a lien on 
said goods and merchandise, and that said goods and merchandise 
were, upon theirarrival in this city, placed in the defendant’s custody 
and under his control as collector and surveyor of the port of Cin- 
cinnati, and that the plaintiff duly notified the defendant in writing 
upon the arrival of said goods of the existence of its lien for freight 
thereon for transporting the same, as provided by said act, the said 
freights being the sums named in the several counts of the plaintiff’s 
petition. 

Plaintiff offered further evidence tending to prove that the defend- 
ant was appointed and qualified as surveyor of the port on the 18th 
of March, 1881, and entered upon his duties as such at that date, 
and that one J. L. Wartman was employed by the defendant, with 
the approval of the Secretary of the Treasury, as deputy collector of 
customs at this port from the date when the defendant became the 
surveyor of the port and the collector of customs until Sept. 8th, 

1881; that the said J. L. Wartman, as such deputy, acted as 
110 cashier of the defendant, and had charge under the defendant 

of the collection of the customs payable at this port, and of 
the delivery of imported merchandise to the consignees thereof. 

And further tending to prove that it had been the general usage 
and custom prevailing at the custom office of Cincinnati for ten 
years prior to the appointment of the defendant, and was the gen- 
eral usage and custom at the said office after the defendant's ap- 
pointment on March 18th, 1881, and down to the 8th of September, 
1881, for the consignees of imported goods brought to the port of 
Cincinnati by all the common carriers who are authorized under 
said act to transport imported merchandise to the port of its desti- 
nation, to pay the freights due to such common carrier at the office 
of the collector and of the cashier deputy of the surveyor of the port 


- when a similar notice in writing of the existence of a lien thereon 


in favor of the carrier had been given to the deputy collector at 
such office, and that such payments were exacted and required by 
the deputy collector as a precedent condition to the delivery of such 
goods by the surveyor of the port to the owners and consignees 
thereof, and that such freights were paid, together with the duties 

due upon such imported goods, to such deputy collector, 
111 sometimes in money, but most generally in checks, which 

included duties due to the Government and the freights due 
for the carriage of said goods, and which checks were drawn by the 
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consignees in favor of the surveyor of the port by name, or of the 
“collector” or “surveyor” of customs at the port of Cincinnati, 
which checks were indorsed and collected by such deputy collector 
for the collector or surveyor jn his official capacity, and were col- 
lected in the usual course of business by such deputy collector, and 
that upon the receipt of such money or checks in payment. of-duties 
and freight the goods were, by the order of said deputy, with the 
acquiescence of the surveyor of the port, delivered to the 1 respective 
consignees, and that. the deputy collector, in his official capacity, 
accounted with and paid over the freights so collected to the com- 
mon carrier of such imported goods from time to time as the same 
were demanded. 

And further tending to prove that the usage and custom as afore- 
said had continued during the whole term of the defendant’s office 
as surveyor of the port, from the 18th day of March, 1881], to the 
Sth day of Sept., 1881, and thet during said term the goods and 

‘merchandise mentioned in the several counts of the plaintiff's - 
112 petition came into the possession of the defendant assuch officer, 

and that said J. L. Wartman, as deputy collector, required 
of the owners and consignees of said goods the payment of said 
freights, together with the duties due on said goods, and exacted 
and required such payment as a precedent condition to the delivery 
of such goods to the owners and consignees thereof; and that the 
owners and consignees thereof paid to J. L. Wartman, as deputy, 
sometime- in money, but generally in checks, the duties due to the 
Government, and the freights due to the plaintiff, mentioned in the 
petition for the transportiitfon of such goods, which checks were 
drawn by the consignees of such goods in favor of and to the order 
of J. W. McClung, collector, or to the order of the surveyor of customs 
of the port of Cincinnati, and were endorsed by the said J. C. 
Wartman in ath official capacity, and collected in ‘the usual course 
of business; and upon such payment of the duties and freights on 
said goods and merchandise they were, by order of said deputy, 
with the acquiescence of the defendant, delivered to the respective 
consignees thereof, and that neither the defendant -or his deputy 
gave any notice to the plaintiff before delivering such goods and 
merchandise to the consignees thereof; and that no part of the 

said freights so collected have been paid to the defendant or 
113 ~~ his deputies, or otherwise. 

And tending to prove that said goods arrived at Cincin- 
nati and the freights were paid by the consignees, as aforesaid, be- 
tween the first day of July and the eighth day of September, 1881. 

And thereupon the defendant called by his counsel the said D. 
W. McCune, the defendant, in his own behalf, who testified as fol- 
lows: 

Q). Are you the defendant in this case? 

A. Yes, sir. 

(2. When did you become surveyor of this port ? 

A. On the 18th day of March, 1881, I took possession of the 
office. 
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Q. Who was J. L. Wartman and what were his duties in the 
office ? 

A. The general duties of a deputy in the office; he was acting as 
cashier when I came into the office and continued to act in that ca- 
pacity, and he attended to|the receipt of duties. 

And thereupon the defendant asked the witness the following 
question : 

Q. I will ask vou if Wariman had ever any authority from you 
to indorse any checks? ' 

To which question the plaintiff, by his counsel, objected, and the 
court overruled the objection; to which ruling the plaintiff ex- 
cepted, and the witness answered as follows: 


A. I never authorized him to sign a check. 

114 And the defendant asked the further question: 

Q. Were you aware that he, Wartman, ever did indorse checks 
for you or in your name? 

To which question the plaintiff, by his counsel, objected, which 
objection was overruled, and the plaintiff excepted to said ruling. 

A. I was not aware that he did and supposed it never had been 
done. 

And the defendant asked the further question: | 

Q. I will ask you when you first saw any of these bills, claimed 
to be notices of a lien for freight, in favor of the plaintiff, upon the 
goods mentioned in them? (Such goods being the goods described 
in the petition.) 

To which question the plaintiff, by his counsel, objected, and the 
court overruled the objection; to which ruling of the court the 
plaintiff excepted, and the witness answered as follows: 3 

A. I think on the 6th of September was the first time I ever saw 
any bills of this kind in the office. 

And the defendant asked the witness the following question: 


Q. I want to know when you first knew that Wartman was re- 
ceiving freight money from the consignees of the imported goods ? 


To which question the plaintiff objected, and the court 
115 overruled the objection; to which ruling of the court the 
plaintiff excepted, and the witness answered as follows: 


A. On Saturday, the 6th of September of that year, 1881. 
And the defendant asked the witness the further question : 


Q. I will ask you if there was any account for moneys received for 
freights in the office? 
To which question the plaintiff, by his counsel, objected, and the 


court overruled said objection, and the defendant excepted and the 


plaintiff answered : 
A. There was not. 
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And the defendant asked the further question : 


Q. I will ask you if any of these checks were ever deposited to 
any account of yours? 


To which question the plaintiff objected, and the court overruled 
the objection, and the plaintiff excepted to said ruling, and the wit- 
ness answered as follows : 


A. They could not have been. I kept my accountwith the United 
States Treasury, and checks were not deposited there. 


And the defendant asked the further question : 
Q. Who made the deposits for your office ? 
And witness answered as follows: 

116 A. The assistant cashier. I examined the accounts myself. . 


And the plaintiff asked the court that the following special charge 
be given to the jury: 


Special Charge Asked by Plaintiff. 


If the jury find under the instructions of the court that the de- 
fendant as the surveyor of customs received the imported goods 
described in the petition, and that he recived notice in writing from 
the defendant of the existence of a lien for freight upon the goods 
in favor of the plaintiff, then the defendant under the act of Con- 
gress became the bailee for the plaintiff of the goods in question to 
the extent of the plaintiff’s lien ; and if upon or after the payment 
of the duties the defendant delivered the goods to the consignee 
thereof without giving any notice to the plaintiff, but upon the pay- 
ment to his, defendant’s, deputy by the consignees of the amount of 
the freight due thereon, he thereby became liable to the plaintiff 
for the amount of such freight not exceeding the value of the goods. 


Which charge the court refused to give, to which refusal to so 
charge the plaintiff excepted. ‘ 


And the court charged the jury as follows: 


117 “Whether these writings (the notices of its lien offered in 

evidence by plaintiff) are or are not per se such notice as is 
prescribed by the statute is a question of law to be decided by the 
court. 

“This and the other legal question as to how far the defendant is 
responsible for the acts of his deputy it is not necessary to decide in 
this case. In order to authorize a recovery against the defendant 
for failing to give the seasonable notice to the plaintiff required by 
the statute before delivering the goods to the owners or consignees 
an averment that the freights due plaintiff and for which it had a 
lien were owning and unpaid is necessary. There is no such aver- 
ment in the plaintiffs petition in this case; on the contrary, it dis- 
tinctly avers that the consignees did pay the freights to the defendant, 
and while it does not say in express terms that it authorized such pay- 
ments to be made by demanding and sueing for the same as it has 
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done ratifies and confirms the payments, and claims that the money 
was received for its account and benefit, and demands judgment 
therefor. This is in fact the gravamen of its complaint, the 
118 theory upon which its suit rests, and the court instructs that 
you are here to try this case upon the hypothesis that the 
freights due from the consignees to the plaintiff for the carriage of 
the goods in question were paid before the goods were delivered by 
the defendant to the consignees, and that the defendant was there- 
fore under no legal duty to give the plaintiff notice of his intention 
to make such delivery.” ; 
To which instruction of the court the plaintiff then and there 
excepted. 


And the court further charged the jury as follows: 


“For the reasons stated there is no necessity to pass upon the 
question as to the legal sufficiency of the alleged notices from the 
plaintiff to the defendant of the existence of its lien, or in regard to 
the extent of the defendant’s liability for the acts of his deputy. 
These questions may all be considered as eliminated from the case.” 

(To which charge the plaintiff then and there excepted.) 

And the court further charged the jury as follows: , 

“The vital question to be considered is one of fact to be decided 
by you, to wit: Did the consignees or any one or more of them pay 


the freights due the plaintiffor any part of it to the defendant * 


119 for the account and benefit of the plaintiff? If such pay- 

ments were madethe plaintiff is entitled to recover the amount 
thereof, with interest,in thisaction. The plaintiff does not contend 
that such payments were made to the defendant personally. The 
contention is that they were made to his, the defendant’s, deputy, 
under such circumstances as 1n legal contemplation make them pay- 
ments to the defendant. On the other hand, the defendant admits 
that the payments of the freights were made to and accepted by his 
deputy, and that the same have not been accounted for and paid by 
the deputy to the plaintiff, but he denies that he ever authorized 
his deputy to act for him in the premises, and insists that he is not 
in law liable to the plaintiff for any part of the freight so collected 
by his subordinate officer. 

Thus the controversy is still further narrowed down to an inquiry 
as to whether the deputy in the several transactions mentioned acted 
by express or implied authority as the defendant’s agent in the mat- 
ter of under such circumstances as would in law estop the defend- 
ant from asserting the contrary.” 

To which charge the plaintiff then and there excepted. 
120 And the court further charged : 

“It was competent for the parties by express contract or by 
tacit understanding, resulting from an established course of business 
for the benefit and convenience of both parties, to agree that the 
defendant should receive the freights due the carrier for the account 
of the latter, and upon receipt thereof deliver the goods to the owners 
or consignees, and that such receipts by him should be in lieu of 
the notice which the law required him to give the carrier in the con- 
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tingency prescribed by the statute. It may be that such tacit or 
implied agreement existed between these parties in this case. his 
is the question for you to determine. The defendant was under no 
official or legal obligation to undertake to thus act for the plaintiff. 
If he did so he was but acting in his private capacity and not in the 
discharge of any official duty. It not being an official duty his 
deputy could not thus act by reason of his official relation to his 
superior, and the defendant would not be liable for such extra-official 
action unless he had in some way authorized his deputy so to act, 
or unless he has so acted as to estop him from denying 
121. that the deputy was in the specific matter complained of 
acting by his authority for him.” 

(To so much of the above charge as stated that the defendant, if 
he did so act as stated in the charge, was but acting in his private 
capacity and notin the discharge of his official duty, and it not being _ 
an official duty his deputy could not thus act by reason simply of 
his official relation to his superior, the plaintiff then and there ex- 
cepted.) 

Charge omitted. 

And the court further charged the jury : 3 

“Tf defendant had knowledge of this custom, acquired from obser- 
vation, from the business and books of his office, or through other 
sources, and acquiesced therein and permitted the plaintiff to make 
its collections through his deputy, in the belief that he was acting 
for and as his agent, or by his acts or declarations represented or 


held him out as his agent in the matter, the pl’ff and defendant 


aw 


understanding and tacitly or otherwise agreeing that the 

reights due the plaintiff should be paid in this way in lieu of the 

notice, which the statute in the contingency described required the 

defendant as collector to give to the plaintiff, he would be liable 

to the plaintiff for all sums so paid to the deputy for the plaintiff’s 
use.” 

122 And the court further charged the jury: 

“Tf the deputy acted without authority from the defendant, 
and the defendant did not know of his said action nor hold him 
out to the plaintiff as his agent, nor do nor say anything to mislead 
the plaintiff nor its officers nor agents, nor undertake nor assume 
to collect plaintiff’s freight, he would not be liable to plaintiff’s 
demand, and your verdict ought to be in his favor.” 

(To which charge the plaintiff then and there excepted.) 

And the plaintiff then and there moved the court to set aside the 
verdict rendered and for a new trial upon the grounds : 

1. First. That the court erred in admitting testimony at the trial 
of said cause objected to by the plaintiff. 

2. Second. That the court erred in refusing to charge as requested 
by the plaintiff. 

3. Third. That the court erred in its instructions to the jury ex- 
cepted to by the plaintiff. 

4. Fourth. That the verdict was not sustained by the evidence in 
the case. 

But the court overruled said motion; to which action of the court 
7—284 ‘ 
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the plaintiff excepted, and prayed that this its bill of exceptions 
123 = might be allowed, signed, and sealed by the court and ordered 
to be made part of the record in this case, which was ‘done 


and ordered accordingly. 
: . JNO. BAXTER, [SEAt.] 
U. S. Circuit Judge for the 6th Judicial Circuit. 


124 And afterwards, to wit, on the 16th day of May, in the year 
last aforesaid, there was filed in the clerk’s office of the court 

aforesaid a certain assignment of errors in this case, which said 

assignment of errors is in the words and figures following, to wit: 


Assignment of Errors and Prayer for Reversal. 


THE CLEVELAND, CoLUMBUS, CINCINNATI & INDIANAPOLIS 
RAILWAY Co. 3987 
vs. 


D. W. McCiuna. 
Money. 


At the October term, in the year of our Lord one thousand eight 
hundred and eighty-three, on the second Monday of October in said 
term, before the justices of the United States Supreme Court, at the 
Capitol in the city of Washington, comes the said The Cleveland, 
Columbus, Cincinnati and Indianapolis Railway Company, by its 
attorneys, Stallo & Kittredge, and says that said defendant in error, 
at the February term, A. D. 1883, of the circuit court of the United 
States for the southern district of Ohio, recovered a judgment by the 
consideration of said court against plaintiff in error in a certain 
action then pending in said court, wherein this plaintiff in error was 

plaintiff and defendant in error was defendant. 
125 Plaintiff in error says further that in the record and pro- 
ceedings aforesaid there is manifest error to the prejudice of 
plaintiff in error to this, to wit: 

1. The court erred in overruling the motion of said C.,C., C. & — 
R’y Co., plaintiff below, to remand the cause to the superior court of 
Cincinnati. 

2. The court below erred in admitting testimony at the trial to 
which plaintiff below objected. 

3. The court below erred in excluding testimony offered at the 
trial by plaintiff below. 

4. The court below error in refusing to charge the jury as requested 
by plaintiff. 

5. The court below erred in its instructions to the jury excepted 
to by the plaintiff. 

6. The court below erred in overruling the motion of plaintiff 
below to 'set aside the verdict and for a new trial and in entering judg- 
ment for defendant. | 

To which plaintiff below excepted. 

All of which more fully appears in the transcript of the record 
herewith filed in this cause. 


a? 
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Wherefore the said plaintiff in error prays that the judg- 
126 ment aforesaid may be reversed and held for naught, and that 
it may be returned to all things which it has lost by reason 
of the premises. , 
STALLO & KITTREDGE, 
Alt’ys for Plaintiff in Error. 


127 THE UNITED STATES OF AMERICA, 88: 
~< To D. W. McClung, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at the city of 
Washington on the second Monday of October next, pursuant to a 
writ of error filed in the clerk’s office of the circuit court of the — , 
United States for the southern district of Ohio, wherein the Cleve- - 
land, Columbus, Cincinnati and Indianapolis Railway Co. is plain- 
tiff and you are defendant in error, to show cause, if any there be, 
why the judgment in the said writ of error mentioned should not 
be corrected and speedy justice be done to the parties in that be- 
half. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 2nd day of June, in the year of our Lord 
one thousand eight hundred and eighty-three. 
> JNO. BAXTER, Judge &e. 


128 [ Endorsed:] 6-4-’83. United States circuit court, south- 

ern dist. of Ohio. Ng. 3287. The C., ©. C. & I. R. Co. vs. D. 

W. McClung. Citation todefendant in error. Filed June dth, 1883. 
Wm. C. Howard, clerk. 

Received this writ at Cincinnati, Ohio, June 4,’83, and that same 


day executed same by delivering a true copy bereof to within-named 
D. W. McClung at 3 p. m. 
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LOT WRIGHT, 
U.S. ML, S. D. O. 
T. M. TURNER, Deputy. 


1229.) THe Unirep States OF AMERICA, 88: 


| 
>} ~~~ The President of the United States of America to the judges of the 

circuit court of the United States for the southern district of Ohio, 

Greeting : 

Because in the record and proceedings and also in the rendition 
of the judgment of a plea which is in the said circuit court before 
vou, between’ the Cleveland, Columbus, Cincinnati & Indianapolis 
Railway Company and D. W. McClung, a manifest error hath hap- 
pened, to the great damage of the said Cleveland, Columbus, Cin- 


Hj? THE ¢., 6... & TO RATLWAY COMPANY Vs. D. W. MCCLUNG., 
cinnati & Indianapolis Railway Co., as by its complaint appears, we, 
being willing that the crror, if hy hath been, should be duly COr- 
rected, and full and speedy justice done to the parties aforesaid mn this 
behalf, do command vou, i judgment be therem given, that under 
vour seal, distinctly and openty, von send the record and proceed- 
Ings aforesaid, with all thines concerning the same, to the Supreme 
Court of the United States, together with this writ, so that vou may 
have the same at the city of Washington on the second Monday of 
October next, in the said Supreme Court 4o be then and there held, 
that, the record and proceedings aforesaid being tnspected, the seid 
Supreme Court may cause further to be done to correct that error 
What of right and according to the kiuws and customs of the United 
States should be done. 

Witness the DPPonorable Morrison Ro Waite. Clief Justice of the 
said Supreme Court, the 2d day of June, ISs5, in the vear of our 
Lord one thousand eteht hundred and etohty-three. 

[Sealof the Cireuit Court, South’ hn Dist. of Ohie. | 
WAL. ©. TOWARD. 
Clerk of the Cvpeurt Court ot thre [” ae | !). (). 


10) ivtedorsed c] United States clreuit) court, south. dist. of 
Ohio, No. 3287. The. ©, C. & LL Ro Co. rs. DLW. Me- 
Clune. Writ of error. 
133] This UNirep Stares op AMERIOAL | 
Nouthern District ot Oia. j , 


[, Willinmn CL Ploward. clerk of the cireuit conrt of the United 


States for the southern distriet of Olito. do herely certify the ftore- 
vorng to bea trae and correct transeript of the record: and proceed: 
Ines dha the ease Wherem the Cleveland. Columbus, Cineimnaty & Tne 
dianapolis Ratlway Company is plamtithand DoW. MeChing is de- 
fenedsnit as the same remar on file and of reeord tir this office. 

a testi nony Whereot | have hereunto se rniV leaned eunid aflixed 
the seal oof said courtoat Cineinnatt, this oth dav of June. A.D. 
PSS5. and inthe one hundred arm 
of the United States of America, 


PSeal of the Cirenit Court. South on Dist. of Ob 


—— 


MM. ( JJOWARD. 


Attest: 
{ 4 P rl | N ( vor ( "rt. N I) fy}, 10. 


rdorsed OW Cover: ~ \ Mago. € (* [ ~ No. 2S. The Cleveland, 


Columbus, Cinemnati and Pndianapolis Railway Company, plaintitl 
Incerror. os. DLW. MeCinne.  Piled P7th Seprember, Psy, 


seventh vear of the lidependence 
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| JAMES. Ho McKENNEY, 
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The Cleveland, Columbus, Cincinnati and 
Indianapolis Railway Company, 


No. 284. : jacinta ; 


D. W. McClang. 


- * 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
SOUTHERN DISTRICT OF OHTO. 


Brief for Plaintiff in Error. 


E. W. KITTREDGE, with | 
RAMSEY, MAXWELL & MATTHEWS. 
For Plaintiff in Errer. 
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The Supreme Court of the United States. 


The Cleveland, Columbus, Cincinnati and 
Indianapolis Railway Company, 


No. 284. — vs. — 


D. W. McClang. 


> + 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF OHIO. 


Brief for Plaintiff in Error. 


STATEMENT OF THE CASE. 


This is one of three cases of like character, brought to 
this Court as a test case to determine the rights of the par- 
ties. The action below was commenced by the C. C. C. & I. 
R. Co. against D. W. McClung, in the Superior Court of Cin- 
cinnati, Hamilton County, O., on the 7th day of November, 
1882. The plaintiff alleged that it was a corporation and a 
common carrier of goods for freight, designated by the sec- 
retary of the treasury of the United States, for the purpose 
of receiving and transporting dutiable goods from the port 


Pat on yl 
nf e 
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of arrival to the port of destination, under and as provided 
in the Act of Congress, passed June 10th, 1880, entitled 
“An Act to amend the Statutes of the United States in f 
relation to the immediate transportation of dutiable goods, Be. 
and for other purposes.” 21 Stat. L., 173. | 
By Section 10 of this Act, amending Section 2981 of 

the Revised Statutes, it is provided, among other things, that f 
whenever the proper officer of the customs shall be duly } 
notified in writing of the existence of the lien for freight 

; 


upon imported goods in his custody, he shall. before deliver- 
ing such goods to the importer or consignee, give seasonable 
notice to the party claiming the lien; and the possession by 
the officer of the customs shall not effect a discharge of such ‘ 
lien; and such officer may refuse to deliver such merchan- 
dise until proof to his satisfaction shall be produced, that 
the freight thereon has been paid. The section further pro- - 
vides that if the goods shall be forfeited to and sold by the 
United States, freight thereon due shall be paid from the 
proceeds of such sales. 
The petition further alleged that the plaintiff, D. W. 
McClung, at the time of the acts complained of. held the 
office of Collecter of Customs and Surveyor of the Port of 
‘neinnati. It further alleged that the plaintiff as such 
common carrier transported divers dutiable goods, described 
in fifty-eight different paragraphs in the petition, from New 
York, as the port of arrival, to the City of Cincinnati, where 
| the said goods were received, and placed in the custody and 
| control of the defendant as such officer of the United States. 
who was duly notified in writing of the lien of the company. 


as common carriers for freight, upon said goods, as provided 
in said act, amounting in the aggregate to the sum of 
$8,477.50, whereupon the petition alleges that it became the 


duty of the defendant as such officer to refuse to deliver said 
goods until such freight thereon had been paid to the plain- 
tiff, as such common carrier. 


The petition further alleged that the several owners and 
consignees of said goods thereupon paid to the defendant, 
and the defendant then and there received the freight afore- 
said, amounting in the aggregate to $8,477.50 for the account 
and benefit of the said plaintiff. and that the defendant then 
and thereupon delivered the said goods to the several owners 
and consignees without notice to the said railroad company, 
whereby its lien on said freight was lost. The plaintiff 
alleges that the defendant has failed to pay to the plaintiff 
the amount of freight, or any part thereof, so received by 


him. 


plaintiff. 


After the filing of the petition and the service of the 
summons upon the defendant, D. W. McClung, on the 7th of 
November, 1882, he filed his petition, in the Circuit Court of 
the United States for the Sixth Circuit of the Southern Dis- 
trict of Ohio, for the writ of certiorari to the Superior Court 
of Cincinnati, to have the said cause certitied to the Circuit 


Court. 


action in the Superior Court of Cincinnati by the filing of a 
petition therein, and states the ground of action and prayer 
of the petition in substance as it is above recited, and repre- 
sents that at the time of the commencement of the action, 
and of the acts charged in the petition, the said D. W. Me- 
Clung was an officer of the United States, to-wit: Surveyor 
of Customs for the Port of Cincinnati, “ and that all his acts 
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This action is brought to recover the said sum of 
$8,477.50, with interest from September Sth, 1881, which 
the petition alleged “Was due from the defendant to the 


This petition sets forth the commencement of the 


in connection with the receipt and delivery of the merchan- 


——— on 


dise described in said petition were done by him under color 
of his said office.” 

Thereupon the railroad company filed its motion (R., 4) 
in the Circuit Court of the United States to remand the 
cause to the Superior Court of Cincinnati, upon the ground 
that the Circuit,Court had no jurisdiction of the persons or 
the subject matter of the action, which motion upon hearing 
the Circuit Court overruled, and the railroad company ex- 
cepted to the ruling in that behalf. 


Thereafter D. W. McClung filed his answer in the Cir- 
cuit Court of the United States (R., 41), containing two de- 
fences. 

First. A denial that he was notified in writing or other- 
wise of a lien of plaintiff for freight upon the goods de- 
scribed in the petition, or that it ever became the duty of 
the defendant to refuse to deliver said goods until the freight 
thereon had been paid to the plaintiff. 


Second. A denial that he received for the account or 
benefit of the plaintiff the freight or any part thereof, for 
the goods described in the petition as therein alleged. 


Upon these pleadings the case was tried toa jury, and 
a verdict rendered for the defendant. A motion for a new 
trial (R., 42) was made and overruled, and a bill of excep- 
tions (R., 43) filed. 


By the bill of exceptions it appeared that the plaintiff 
offered evidence tending to prove that the plaintiff was a 
carrier of bonded goods properly designated and qualified as 
such. under the Act of Congress, and as such that it trans- 
ported the goods in the petition mentioned from the port of 
arrival to the port of Cincinnati, and that the freights were 


due upon said goods. That the goods upon their arrival 
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were placed in the said defendant’s custody, as Collector of 
the Port of Cincinnati; and that the plaintiff notified him, 
the defendant, in writing of the existence of its lien for 
freight thereon as provided by said act. 

The plaintiff offered further evidence tending to prove 
that one J. L. Wartman was emploved by the defendant, 
with the approval of the secretary of the treasury, as Deputy 
Collector of the Customs at the Port of Cincinnati, and that 
the said J. L. Wartman as such deputy acted as cashier of 
defendant, and had charge under the defendant of the col- 
lection of the customs payable at the Port of Cincinnati, 
and of the delivery of imported merchandise to the consignees 
thereof; and that it had been the general usage and custom 
prevailing atthe custom office of Cincinnati, for ten vears 
prior to the appointment of defendant, and was the general 
usage and custom at the said office after said defendant’s ap- 
pointment, for the consignees of imported goods brought to 
the Port of Cincinnati, by all common carriers under the 
Act of Congress, to pay the freights due to such common 
carriers at the office of the collector, and to the cashier 
deputy of the surveyor, when notice in writing of the exis- 
tence of a lien thereon in‘ favor of the carrier had been 
given to the deputy collector at such office, and that such 
payments were exacted and required by said deputy collector 
as a precedent condition to the delivery of such goods to the 
Owner or consignee thereof; and that the freights were paid, 
together with the duties upon such imported goods, to such 
collector, some times in money. but most generally in checks. 
which included the duties due to the government and the 
freight for the carriage of the goods, and which checks were 
drawn by the consignees in favor of the surveyor of the 
port by name, or of the * collector” or “surveyor ” of cus- 
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dise described in said petition were done by him under color 
of his said office.” 

Thereupon the railroad company filed its motion (R., 4) 
in the Circuit Court of the United States to remand the 
cause to the Superior Court of Cincinnati, upon the ground 
that the Circuit,Court had no jurisdiction of the persons or 
the subject matter of the action, which motion upon hearing 
the Circuit Court overruled, and the railroad company ex- 
cepted to the ruling in that behalf. 


Thereafter D. W. McClung filed his answer in the Cir- 
cuit Court of the United States (R., 41), containing two de- 
fences. 

First. A denial that he was notified in writing or other- 
wise of a lien of plaintiff for freight upon the goods de- 
scribed in the petition, or that it ever became the duty of | 
the defendant to refuse to deliver said goods until the freight 
thereon had been paid to the plaintiff. 


Second. A denial that he received for the account or 
benefit of the plaintiff the freight or any part thereof, for 
the goods described in the petition as therein alleged. 


Upon these pleadings the case was tried toa jury, and 
a verdict rendered for the defendant. A motion for a new 
trial (R., 42) was made and overruled, and a bill of excep- 
tions (R., 43) filed. 


By the bill of exceptions it appeared that the plaintiff 
offered evidence tending to prove that the plaintiff was a 
carrier of bonded goods properly designated and qualified as 
such. under the Act of Congress, and as such that it trans- 
ported the goods in the petition mentioned from the port of 
arrival to the port of Cincinnati, and that the freights were 
due upon said goods. That the goods upon their arrival] 
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were placed in the said defendant’s custody, as Collector of 
the Port of Cincinnati; and that the plaintiff notified him, 
the defendant, in writing of the existence of its lien for 
freight thereon as provided by said act. 

The plaintiff offered further evidence tending to prove 
that one J. L. Wartman was employed by the defendant, 
with the approval of the secretary of the treasury, as Deputy 
Collector of the Customs at the Port of Cincinnati, and that 
the said J. L. Wartman as such deputy acted as cashier of 
defendant, and had charge under the defendant of the col- 
lection of the customs payable at the Port of Cincinnati, 
and of the delivery of imported merchandise to the consignees 
thereof; and that it had been the general usage and custom 
prevailing atthe custom office of Cincinnati, for ten years 
prior to the appointment of defendant, and was the general 
usage and custom at the said office after said defendant’s ap- 
pointment, for the consignees of imported goods brought to 
the Port of Cincinnati, by all common carriers under the 
Act of Congress, to pay the freights due to such common 
carriers at the office of the collector, and to the cashier 
deputy of the surveyor, when notice in writing of the exis- 
tence of a lien thereon in’ favor of the carrier had been 
given to the deputy collector at such office, and that such 
payments were exacted and required by said deputy collector 
as a precedent condition to the delivery of such goods to the 
Owner or consignee thereof; and that the freights were paid, 
together with the duties upon such imported goods, to such 
collector, some times in money, but most generally in checks, 
which included the duties due to the government and the 
freight for the carriage of the goods, and which checks were 
drawn by the consignees in favor of the surveyor of the 
port by name, or of the “collector” or “surveyor” of cus- 
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toms at the port, and which checks were endorsed and col- 
lected by said deputy collector for the collector or surveyor 
in his official capacity, and were collected in the usual course 
of business by such deputy collector; and that upon the re- 
ceipt of such payment of duties and freight, the goods 
were, by the order of said deputy with the acquiescence of 
the surveyor of the port, delivered to the respective con- 
signees; and that the deputy collector in his official capacity 
accounted for and paid over the freights so collected to the 
common carrier of such imported goods from time to time as 
the same were demanded; and further tending to prove that 
this usage and custom had continued during the whole term 
of defendant’s office, to-wit: from the 18th day of March, 
1881, to the 8th day of September, 1881, and that during 
said term the goods came into the possession of the defend- 
ant as such officer, and that said J. L. Wartman as deputy 
collector, required of the consignees the payment of said 
freights, together with the duties due on said goods, and ex- 
acted said payments as a precedent condition to the delivery 
of the goods to the owners and consignees thereof; and that 
the owners and consignees thereof paid to the said J. L. 
Wartman, as deputy, sometimes in money, but generally in 
checks, the duties due to the government, and the freights 
due to the plaintiff, which checks were drawn by consignees 
in favor of and to the order of D. W. McClung, Collector, 
or to the order of the Surveyor of Customs of the Port of 
Cincinnati. and were endorsed by the said J. L. Wartman in 
his official capacity and collected in the usual course of 
business ; and upon said payment the goods were by order of 
the deputy with the acquiescense of the defendant, delivered 
to the respective consignees thereof, without notice to the 
plaintiff; and that no part of the freight so collected on the 
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goods mentioned in the petition had been paid by the de- 
fendant to the plaintiff. 


And thereupon defendant, as a witness on his own 
behalf, having testified that J. L. Wartman was his deputy 
in his office acting as cashier, and attending to the respective 
duties, was asked the following questions, (IR. 46): 


* @. I will ask you if Wartman had ever any author- 
itv from you to endorse any checks ? 

To which plaintiff objected and objection being over- 
ruled, excepted. 

A. I never authorized him to sign a check. 

@Y. Were you aware that he. Wartman, ever did 
endorse checks for you or in your name ? 

To which plaintiff objected, objection overruled and 
plaintiff excepted. | 7 

A. I was not aware that he did, ‘and supposed that it 
never had been done. 

Y. I will ask you when you first saw these bills 
claimed to be notice of lief for freight in favor of the plain- 
tiff on the goods mentioned in them ? 

Plaintiff objected; objection overruled and_ plaintiff 
excepted. 

A. I think on the 6th of September was the first time 
I ever saw any bills of this kind in the office. 

Y. I want to know when you first knew that Wartman 
was receiving freight money from the consignees of imported 


goods ? 

Plaintiff objected; objection overruled and plaintiff 
excepted. 

A. On Saturday, the 6th of September of that vear, 
1881. 


Y. I will ask you if there was any account for moneys 
received for freights in the office ? 

Objected to by plaintiffs; objection overruled and ex- 
ception reserved. 

A. There was not. 

Y. Iwill ask you if any of these checks were ever 
deposited to any account of vours ? 

Objected to by plaintiffs: objection overruled and ex- 
ception reserved. 

A. They could not have been. I kept my account at 
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the United States Treasury, and checks were not deposited 
there. 

Y. Who made the deposits for your office ? 

A. The assistant cashier.” 


Upon the close of the testimony the plaintiff asked the 
Court (R., 47) for a special charge as follows: 


“If the jury find under the instructions of the Court, 
that the defendant as survevor of customs received the im- 
ported goods described in the petition, and that he received 
notice in writing from the defendant of the existence of a 
lien for freight upon the goods in favor of the plaintiff. then 
the defendant under the Act of Congress became the bailee 
for the plaintiff of the goods in question to the extent of the 
plaintiff ’s lien; and if upon or after the payment of the 
duties, the defendant delivered the goods to the consignee 
thereof without giving any notice to the plaintiff, but upon 
the payment to his, defendant’s.deputy by the consignees, of 
the amount of the freight due thereon, he thereby became 
liable to the plaintiff for the amount of such freight not ex- 
ceeding the value of the goods.” 


Which charge the Court refused to give, to which 
refusal to so charge the plaintiff excepted. 


And the Court charged the jury as follows, (R. 47:) 


+ Whether these writings (the notices of its lien offered 
in evidence by plaintiff) are or are not per se such notice as 
is prescribed by the statute is a question of law to be de- 
cided by the Court. 

This and the other legal question as to how far the 
defendant is responsible for the acts of his deputy it is not 
necessary to decide in this case. In order to authorize a 
recovery against the defendant for failing to-give the season- 
able notice to the plaintiff required by the statute before 
delivering the goods to the owners or consignees, an aver- 
ment that the freights due plaintiff, and for which it had a 
lien, were owing and unpaid is necessary. There is no such 
averment in the plaintiff's petition in this case; on the con- 
trary, it distinctly avers that the consignees did pay the 
freights to the defendant, and while it does not say in ex- 
press terms that it authorized such payment to be made, by 
demanding and sueing for the same as it has done, ratifies 
and confirms the payments, and claims that the money wa 
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received for its account and benefit, and demands Judgment 
therefor. This is in fact the gravamen of its complaint, the 
theory upon which its suil rests, and the Court instructs that 
you are here to try this case upon the hypothesis that the 
freights due from the consignees to the plaintiff for the car- 
riage of the goods in question were paid before the goods 
were delivered by the defendant to the consignees, and that 
the defendant was therefore under no legal duty to give the 
plaintiff notice of his intention to make such delivery.” 


To which instruction of the Court the plaintiff then and 
there excepted. 


And the Court further charged the jury as follows: 


‘* For the reasons stated there is no necessity to pass 
upon the question as to the legal sufficiency of the alleged 
notices from the plaintiff to the defendant of the existence 
of its lien or in regard to the extent of the defendant’s lia- 
bility for the acts of his deputy. These questions may all 
be considered as eliminated from the case.” 


To which charge the.plaintiff then and there excepted. 
And the Court further charged the jnry as follows: 


‘* The vital question to be considered is one of fact to 
be decided by you, to-wit: Did the consignees or any one or 
more of them pay the freights due the plaintiff or any part 
of it to the defendant for the account and benefit of the 
plaintiff? If such payments were made the plaintiff is en. 
titled to recover the amount thereof with interest in this 
action. The plaintiff does not contend that such payments 
were made to the defendant. personally. The contention is 
that they were made to his, the defendant’s, deputy, under 
such circumstances as in legal contemplation make them 
payments to the defendant. On the other hand, the defend- 
ant admits that the payments of the freights were made to 
and accepted by his deputy and that the same have not been 
accounted for and paid by the deputy to the plaintiff, but he 
denies that he ever authorized his deputy to act for him in 
the premises, and insists that he is not in law liable to the 
plaintiffs for any part of the freight so collected by his 
subordinate officer. 

Thus the controversy is still further narrowed down to 
an inquiry as to whether the deputy in the several transac- 
tions mentioned acted by express or implied authority as the 
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defendant’s agent in the matter or under such circumstances 
as would in law estop the defendant from asserting the con- 
trary.” 


To which charge the plaintiff then and there excepted. - 


And the Court further charged : 


‘It was competent for the parties by express contract | 
or by a tacit understanding resulting from an established | 
course of business for the benefit and convenience of both 
parties to agree that the defendant should receive the 
freights due the carrier for the account of the Jatter, and 
upon receipt thereof deliver the goods to the owners or con- 
signees, and that such receipts by him should be in lieu of 
the notice which the law required him to give the carrier in , 
the contingency described by the statute. It may be that — 
such tacit or implied agreement existed between these par- 
ties in this case. This is the question for you to determine. : 
The defendant was under no official or legal obligation to 
undertake to thus act for the plaintiff. If he did so, he was 
but acting in his private capacity and not in the discharge 
of any official duty. It not being an official duty, his deputy 
could not thus act by reason of his official relations to his 
superior, and the defendant would not be liable for such 
extra official action unless he had in some way authorized 
his deputy so to act, or unless he has so acted astoestop him 
from denying that the deputy was in the specific matter 
complained of acting by his authority for him.” 
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To so much of the above charge as stated that the 
defendant, if he did so act as stated in the charge, was but 
acting in his private capacity and not in the discharge of his 
official duty, and it not being an official duty, his deputy 
could not thus act by reason simply of his official relation 
to his superior, the plaintiff then and there excepted. 


And the Court further charged the Jury: 


- If defendant had knowledge of this custom acquired < 
from observation, from the business and books of his office 
or through other sources and acquiesced therein and per- 
mitted the plaintiff to make its collections through his deputy 
in the belief that he was acting for and as his agent or by 
his acts or declarations represented or held him out as his 
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agent in the matter, the plaintiff and defendant both under- 
standing and tacitly or otherwise agreeing that the freights 
due the plaintiff should be paid in this way in lieu of the 
notice which the statute in the contingency described, re- 
quired the defendant as collector to give to the plaintiff. he 


would be liable to the plaintiff for all sums so paid to the 


deputy for the plaintiff ’s use.” 
And the Court further charged the jury: 


If the deputy acted without authority from the defen- 
dant, and the defendant did not know of his said action, nor 
hold him out to the plaintiff as his agent, nor do, nor say 
anything to mislead the plaintiff nor its officers nor agents, 
nor undertake nor assume to collect plaintiff’s freight he 
would not be liable to plaintiff °s demand and your verdict 
ought to be in his favor.” 


To which charge the plaintiff then and there excepted. 

The errors assigned. (R., 50) are: 

1. That the Court erred in overruling the motion of 
the railroad company to remand the cause to the Superior 
Court-of Cineinnati. 

2. That the Court erred in admitting testimony at the 
trial to which the plaintiff objected. 

4. That the Court erred in refusing to charge the jury 
as requested by plaintiff. 

5. That the Court erred in its instructions to the jury 
excepted to by plaintiff. | 

6. That the Court erred in overruling the motion of 
plaintiff to set aside the verdict and for a new trial. 


PROPOSITIONS SUBMITTED. 
I. 


The original action was against D. W. McClung, indi- 


vidually, and not in his official capacity. That appeared 
upon the face of the petition filed iu the Superior Court of 
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Cincinnati, and upon the recitals in the petition of D. W. 
McClung for a writ of certiorari. The further allegation, in 
his petition for the writ of certiorari, that, (R., 21) * all hes 
acts in connection with the receipt and delivery of the mer- 
chandise described in said petition were done by him under 
color of his said office,” either included the act of receiving 
the freight money for the account of the plaintiff, alleged in 
petition as the gravament of the plaintiff’s cause of action, 
or it did not include that act. The ambiguity contained in 
this allegation was brought to the attention of the Court 
upon motion to remand the cause. She averment might be 
construed as meaning, that all the acts which he, the col- 
lector, did in connection with the receipt and delivery of the 
merchandise, were done by him under color of his office, 
but with the intention of denying that the act alleged in the 
petition, to-wit: that the defendant had received money for 
the account and benefit of the plaintiff, which he had failed 
to pay to the plaintiff upon demand, was his, the defendant’s 
act. The Court upon the motion to remand held that the 
proper construction of this allegation of the petition of D. 
W. McClung, for the removal of the cause, was that all the 
acts recited to be charged against him be the railway company 
including the act of collecting and receiving freight money 
for the account and benefit of plaintiff. were acts done by 
him under color of his said office. Wherefore the motion to 
remand the cause was overruled. 


But the Court in its charge, on the trial of the 
‘ause, after the plaintiff had offered evidence tend- 
ing to sustain every allegation in its petition, in- 
structed the jury (R.. 48) that while it was competent for 
the parties by express or implied agreement to constitute the 
defendant the agent of the plaintiff to collect the monevs— 
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in question, that the defendant was under no official or legal 
obligation to undertake to thus act forthe plaintiff, and if 
he did so, he was acting in his private capacity and not in 
the discharge of any official duty, and that it not being an 
official duty, his deputy could not thus act by reason of his 
official relation to his superior, and the defendant would not 
be liable for such extra official action unless he had in some 
way authorized his deputy so to act. | 


We submit that the defendant, D. W. McClung, removed 
this cause from the State to the United States Court upon the 
allegation that the act charged of collecting money for the 
plaintiff, was done by him under color of his office, and he 
was either estopped to deny that allegation by the terms of 
his petition for the removal of the cause, or the Circuit 
Court erred in refusing to remand the cause, upon the alle- 
gations of the petition for its removal. 


IT. 


The charge of the Court (R., 47) that the plaintiff, by 
bringing this action against D. W. McClung ratified or con- 
firmed the payments of freight by the consignees, whereby 
the defendant was under no legal duty to give the plaintiff 
notice of his intention to make delivery of the goods, and 
under no liability to the plaintiff for the loss of its lien by 
reason of such delivery, even though the jury should find 
that the payments thus ratified were never in fact made to 
the defendant McClung, but were made to Wartman, not as 
deputy or agent of McClung, but as a third party and 
stranger to this action, was erroneous. | 


II. 


The deputy collector acting as cashier was by virtue of 
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his position, and continuous action in the premises, the 
agent of McClung, who was responsible for his conduct and, 
under the circumstances disclosed, estopped to deny his 
agency, wherefore the Court erred in refusing to give the 
special charge asked for by the plaintiff. (R., 49.) 


ARGUMENT. 


With the permission of the Court, I shall consider the 
Jast proposition, which is of primary importance in the ulti- 
mate ascertainment of my client’s right, first. 

A deputy collector of the customs is provided for by 
Sec. 2630, Rev. Stat.. which declares that »* every collector 
of the customs shall have authority, with the approval of 
the secretary of the treasury, to employ within his district 
such number of proper persons as deputy collectors of the 
customs as he shall deem necessary ; and such deputies are 
declared to be officers of the customs.” The same section 
provides that in case of the necessary absence, ete., of the 
collector he may exercise his powers and perform his duties 
by deputy, duly constituted under his hand and seal, ** and 
he shall be answerable for the acts of such deputy in the 
execution of such trust.” Sec. 2632 extends a similar power 
to naval officers and surveyors to exercise their powers and 
perform their duties by deputies accompanied by a similar 
provision that they shall be answerable for the acts of the 
deputy. Sec. 3148 contains a similar provision for the ap- 
pointment by the collectors of internal revenue of deputy 
collectors, and authorizing such collector to require bonds 
from his deputies and providing expressly that the collector 
shall in every respect be responsible both to the United 
States and to individuals, for every act done by any of his 


deputies. 
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It was decided by the Supreme Court of Texas, in the 
case of Dignan vs. Shields, 51 Tex., 322, in an action brought 
by a collector of customs upon a bond exacted by him from 
a deputy collector, whom he had appointed under the pro- 
vision of the above Section 2630, that the collector had a 
right to exact a bond for his security against the defalcation 
of his deputy, and to designate him for the discharge of the 
duties of cashier in the collector’s office, and that the sure- 
ties upon such a bond were liable to the collector for the de 
falcation of the deputy. This decision proceeds upon the 
ground that the deputy collector, although constituted and 
appointed by the collector with the approval of the secretary 
of the treasury, nevertheless holds his office de facto at the 
will of the collector, that he was not a permanent officer of 
customs removable only by the secretary of the treasury. 
and although for many purposes he might be regarded as an 
officer of the United States, nevertheless he does not belong 
to the class of subordinate officers whose removal is con- 
trolled by customs regulations. But he exercises his office in 
right of the collector himself who is his principal, the deputy 
having no authority distinguished from his principal, nor to 
act otherwise than in his name and upon his, the collector's. 
responsibility. Wherefore the collector but exercised a 
legitimate caution in exacting a bond from him for the 
faithful performance of his duty. 

This decision, while it is by a State Court construing the 
Statutes of the United States as to the powers, duties and 
liabilities of officers of the United States, seems not to be 
in conflict with any decision by this Court. and on the con- 
trary, in the case of Badger, Collector. vs. Gutierez, 111 U. 
S., 734, although no such question was directly involved, yet 
it seems indirectly to countenance the view taken in Dignan 
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vs. Shields. It is recited in the statement of facts in that 
case that the papers improperly issued to the schooner Teresa 
G.” were issued by the deputy collector. How the papers, 
—a coasting license and enrollment—had been improperly 
issued the case does not state. If the impropriety :was such 
as to make their issue without the official duty of the col- 
lector, just as the collection of the freight money was said 
to be without his official duty in the present case; then the 
detention of these papers. so improperly issued by a deputy 
collector, could only furnish a ground for the recovery of 
damages upon the theory that the collector of the port was 
Jiable for the action of his deputy in issuing them, notwith- 
standing the fact that their issue was irregular and improper, 
+. e.. Without the official duty of the collector. 


In Ogden vs. Maxwell, 3 Blatchford, 319. the Court held 
acollectorof customs liable personally for the illegal exaction 
of fees by his deputy in excess of the fees authorized by 
law, and this, although the collector was ignorant of the 
illegal exactions and had accounted for and paid over to the 
treasury the amount of the illegal fees. The Court in ren- 
dering its opinion relied upon the case of McIntyre vs. 
Trumbull, 7 Johnson’s Reports, 35, which is one of a number 
of cases, in which a sheriff has been held liable for the 
illegal or wrongful acts of his deputy, whether the sheriff 
knew of the act or not, or had recognized it ornot. In thus 
citing and adopting the doctrine of this latter decision, the 
Court obviously held the relation between adeputy collector 
and the collector to be of the same character as that of a 
deputy sheriff to his principal, the sheriff, and not at all the 
relation of a superior officer to a subordinate officer in the 
public service. As to the latter I make no doubt of the prin- 
ciple, that is recognized in several authoritative cases, that 
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as to public officers generally, each is responsible for his own 
acts or negligence and not for those of any other public 
officer, although the latter may be subordinate to and selected 
by the former. 

If it be true that the collector appoints his deputy, and 
discharges him at his pleasure. to act for him and under his 
orders, why does he not stand in the relation of principal 
towards him, and for the acts done within the apparent scope 
of his authority stand liable for them as every employer is 
responsible for the acts of his employe? Lord Brougham 
declared the principle of such responsibility “I am liable 
for what is done for me and under my orders by the man I 
employ, for I may turn him from that employ when I please ; 
and the reason that Iam liable is, that by employing him I 
set the whole thing in motion, and what he does, being done 
for my benefit and under my direction, I am_ responsible for 
the consequences of doing it.” In this case clearly the duty 
of delivering the imported goods to consignees, upon the 
payment of the duties, was a duty devolving upon the col- 
lector which he might devolve upon his deputy. The duty 
to withhold the delivery of the goods until the freight 
thereon had been paid, which under the decision of Mason 
vs. Fearson, 9 Howard, 259, is an absolute duty, is a duty 
that devolved upon the collector officially, and which he had 
the right to perform by his deputy. The object of the 
statute was to secure to the carrier the payment of his 
freight, which in the event of the sale of the goods as for- 
feited by the United States, is required to be paid by the 
officer out of the proceeds of the sale. The statute does not 
provide what the proof to be produced to the satisfaction of 
the collector, that the freight has been paid. shall be. If 
now, in making the delivery of imported goods to the con- 
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signee and in requiring proof that the freight has been paid | 
by the consignee, which are acts within the official duty of 

the collector, which duty is being performed by him through | 
his deputy, he exzets and requires that the freight shall be | 
paid through himself or be secured by a deposit of money 
with himself, for the use and benefit of the carrier, where 
are you to draw the line and declare that this action which 
is all done colore offict?, is not done by the collector officially 
in the discharge of his official duty, or in the abuse of his 
official power. Inas much as a public officer, as held by 
this Court in the case cited of Badger vs. Gutierez, is indi- 
vidually responsible for an act irregularly done colore offici?, 
why is not the collector responsible for the money that he 


thus exacts and receives. in behalf of the carrier, to protect 
himself from liability to the carrier for improperly surren- 
dering the goods to the consignee in derogation of the car- 


rier’s lien? See Clanton vs. Strong. 9 Jhn., 370. 
It seems to me that the question in the case whether 

the act of the deputy, regarding him as an agent, was within 

the scope of his authority was determined by the course and 

manner in which he was accustomed to conduct his princi- 

pal’s business. This deputy had been accustomed during the 

whole term of the defendant’s office, which covered a period 

of six months, to exact the payment of the freights together 

with the duties as a condition to the delivery of the goods to 


a consignee. The freight and duties were generally paid by 


a single check for the whole amount of the duties and 
freight, drawn to the order of D. W. McClung. or » of the 


collector of customs,” and endorsed by the deputy in the 


name of his principal, and collected by him in the usual 


course of business for his principal. This Court in the 
recent case of Martin vs. Webb. 110 U. S., 7. declared that 


doth 
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the authority of the cashier of a bank in transactions outside 
of his ordinary duties might be inferred from the general 
manner in which for a period sufficiently long to establish a 
settled course of business, he has been allowed without in- 
terference to conduct the affairs of the bank, and when in 
numerous business transactions, he has been permitted with- 
out objection and in his official capacity to pursue a particu- 
lar course of conduct it may be presumed that he has acted 
in conformity with directions received from those who have 
a right to control his operation. This is a doctrine which, 
it seems to me, is not peculiarly applicable to the cashiers 
of banks. as a elass of agents. but it is as- applicable toa 
deputy, acting as cashier of a collector of customs; and 
where the transactions of this kind. in which he is engaged, 
are necessarily so numerous as those connected with the 
performance of his duties in the delivery of imported goods 
to the consignees, their performance in a particular manner 
by the deputy fora period of six months. should conclusively 
establish a course of business sanctioned by his principal 
and for which his principal should be held responsible. 

The language of the Aet of Congress which declares 
that the collector shall -* be responsible for the acts of his 
deputy in the execution of such trust ” is general. It is not 
restricted in its terms to liability incurred to the United 
States, but it includes all who are interested in the perform- 
ance of the trust, and among these under the express pro- 
visions of the statute, I submit, is the common carrier whose 
lien for his freight, it is made the duty of the collector to 
protect in the execution of his trust. This provision of the 
statute it seems to me strengthens very much the argument 
in support of the collector's liability for such acts of his 


deputy as these in question. 
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When the Court refused the special charge asked for by 
plaintiff, and instructed the jury that if the defendant under- 
took to act as he did, it was by virtue of an express or im- 
plied contract with the plaintiff, and therein he was but act- 
ing in his private capacity and not in the discharge of any 
official duty. and that it required express knowledge to be ¢ 
brought home to the defendant of the course of business ae 
pursued by his deputy and acquiescense therein in order to 4 
entitle the plaintiff to recover, I submit that the Court 
erred in defining the liability of the defendant for his deputy 


and cashier. | 
IT. 
The first proposition that the Court erred in ‘ 
overruling the motion to remand the case _ procedes yt 
upon the view that the Court below took at the la 


trial of the cause, of the nature of the cause of action 
set forth in the petition. As will have been seen, by refer- 
ence to the charge, the Court held that the allegations con- 
tained in the petition of the official character of the defend- 
ant. and of his duty as such officer to give the seasonable 
notice to the plaintiff required by statute, before delivering 
the goods to the consignees, to the end that the carrier’s lien 
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for freight might be preserved, were not material allegations. 
but were allegations simply by way of inducement, or in ex- 


planation of the averments which constituted the substan- 
tial ground of action. That cause of action the Court de- 
clared to be an express or implied contract by the defendant 
as an individual to collect and pay over to the plaintiff, the 
freight money due to it asa commoncarrier. The Court ex- > 
pressly declared that the allegations of the petition dis- 
closed no breach of official duty upon the part of the de- 


: 


fendant and disclosed no act by reason of his official relation 
to the subject whereon the plaintiff ought to recover. If 
this was a correct view or construction of the petition, if the 
only issue presented by it was the breach of the contract 
obligation entered into by the defendant individually and 
not as an officer, then surely the allegation in the petition of 
the defendant for a writ of certiorari, that all his acts in 
connection with the receipt and delivery of merchandise de- 
scribed in the petition, were done by him under color of his 
said office, was not a sufficient allegation upon which to re- 
move such a case from the State to the Federal Court. In 
this view of the cause of action alleged, taken by the Court 
below at the trial, no complaint was made of the defendant 
for any act done by him in connection with the receipt of 
said merchandise described in the petition, but the act com- 
plained of was simply.a breach of contract, alleged to have 
been entered into by the defendant with the plaintiff. by the 
non-performance of his contractual obligation. Surely such 
a cause could not be removed from the State to the Federal 
Court upon the allegation that the defendant was a collector 
of customs and made the contract and violated it by color of 
his office. ; 

It has never been my contention that this was a correct 
view of the cause of action set forth in the petition. The 
petition filed in the State Court under the rules of pleading 
and of practice provided by the code of the State is not 
affected in its character by the prayer for the relief to which 
the plaintiff conceives it is entitled. If the prayer is for a 
judgment for money due and received. while the allegations 
of the pleadings, which are sustained by the evidence ad- 
duced at the trial. entitle the plaintiff to damages for a 
wrong done or a violation of official duty by the defendant, 


the relief prayed for does not affect the right of recovery 
upon the ground of action so established by the proof at the 
trial. But if the view of the petition taken by the Court 
below at the trial was correct, it seems to me that consist- 
ency required that it should have taken the same view upon 
the motion to remand the case to the State Court and its judg- 
ment cannot be consistently upheld in this Court by confirm- 
ing its rulings upon these several questions as they were pre- 
sented to the Court below. 


¢ 


Ill. 


If the plaintiff by its allegations that the defendant, 
being collector was charged by the statute with the duty of 
protecting the carrier’s lien by giving the plaintiff notice of 
his intention to make delivery of the goods and of his fail- 
ure to discharge that duty, whereby the plaintiffs lien was 
Jost, constitutes a valid cause of action for damages against 
the defendant, then the plaintiff having offered proof tend- 
ing to establish that cause of action as alleged, the Court 
erred in withdrawing the consideration of that evidence from 
the jury and in charging the jury as a matter of law, that 
the defendant was under no legal liability to the plaintiff by 
reason of these facts. It is said by the Court below in sub- 
stance, that in an action for wrongful acts whereby the 
plaintiffs security for a money debt is impaired or lost to the 


plaintiff, that it is a necessary averment of the petition or 
declaration that the debt remains due and unpaid at the time 
of the commencement of the action. I have examined quite 


2 number of cases where the action was for wrongful acts 
impairing or destroying such a security, and I have found 
none, before this decision of the Court below, in which it 
was held that the continued indebtedness at the time of the 
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commencement of the action must be expressly alleged by 
the plaintiff in his petition. Of course the payment and 
discharge of the entire indebtedness by the debtor would 
extinguish the claim for damages and might be pleaded in 
defence of the action. The allegation of the facts creating 
indebtedness being made, as well as the facts constituting or 
creating the lien, and the wrongful acts whereby the lien is 
impaired or destroyed being averred, I conceive that a suffi- 
cient cause of action is stated under the requirements of any 
practice in pleading with which I am acquainted. 

In Case vs. Bank. 100 U. S., 446, the action was by 
the Citizens’ Bank, alleging the pledge to it of stock to se- 
cure the payment of a note of Lizardi & Co. for twenty 
thousand dollars. The petition alleged that the note was not 
paid at maturity, and that the defendant had done wrongful 
acts impairing the value of the security. The petition ‘con- 
tained no allegation that the debt was owing and unpaid at 
the time of the commencement of the suit. An exception 
was filed to the petition upon the ground that it did not dis- 
close a cause of action and was overruled by the Court be- 
low, and this Court sustained the judgment of the Court 
below. although no point appears to have been made before 
this Court that the petition was insufficient for the want of 
this specific allegation. 

In the case of Aing vs. Bangs, 120 Mass., 514, an ac- 
tion against a third party by a mortgagee for injury to the 
mortgaged property, the defence of payment of the mortgage 
debt before the commencement of the action was made by 
answer and was held to be a valid defence so far at least. as 


to mitigate the damages to a nominal amount. In this case 
the case of Gooding vs. Shear, 103 Mass., 360, is referred to, 
in which the form of the declaration is given. and it contains 
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no allegation that the debt had not been paid at the time of 
the commencement of the suit. 

But the Jearned judge in this case charged the jury not 
only that an averment was neecessary that the freights due 
the plaintiff, for which it had a lien, were owing and unpaid 
at the time of the commencement of the suit, but that, the 
petition in this case being to recover the freights in question 
upon the allegation that they were paid by the consignees 
to the defendant,the bringing of this action ratified and 
confirmed the payments even though the jury should find 
that they were not made to the plaintiff, nor to the defend- 
ant for the plaintiff, but were made to one J. L. Wartman,. 
who was not a party to this suit, and whose agency to receive 
payment for the plaintiff was neither alleged by the plaintiff 
in its petition nor admitted at the trial, except so far as it 
was claimed that Wartman was an agent of the defendant, 
whereby the payment made to him was a payment to the de- 
fendant. I confess I am at a loss to understand by what 
course of reasoning the Court below could hold that the com- 
mencement of an action against McClung for an alleged pay- 
ment made to him, could be held to be a ratification of a 
payment made to Wartman, who, unless he was the agent of 
McClung, was an entire stranger to the transaction upon 
which the plaintiff claimed to recover. 


The plaintiff's cause of action, as it conceived it, and 
attempicd to allege it, presented an alternative upon either 
branch of which, the plaintiff conceived that it was entitled 
to a recovery against the defendant. He was the collector 
of customs, charged by the statute with the performance of 
a duty to the carrier, which, in effect, constituted him a 
bailee of the carrier for the protection of its lien for freight. 
Now either the collector had failed to perform that duty by 
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delivering goods to the consignee without notice to the car- 
rier, and without any proof of payment to the carrier, or, 
on the other hand with the sanction and acquiescence 
of the carrier, the defendant had received payment 
of the freight for the use and benefit of the carrier, 
and was responsible to the plaintiff for the money 
so received. Upon either branch of this alternative, 
the plaintiff was entitled to recover in this action; 
in the one case its damages; in the other the amount re- 
ceived by the defendant for its use. The Court below, if I 
may so express myself, inverted these alternatives, and held 
that, although no payment had been made to the plaintiff, 
nor to the defendant for the plaintiff, the payment toa 
stranger, was sufficient to exonerate the defendant from the 
performance of his duty, under the statute, in respect to the 


plaintiff's lien. oe. | 
I respectfully submit that the judgment below should 
be reversed and a venzre de novo awarded. 


KE. W. Kitrrep@e,- with 
* Ramsey, Maxwet. & Matruews, 


For Plaintif, in Error. 


NL Ee of Oe Rt eR Ry A Tg RRM Ped aR ee Ted POE ME ETE aN ET ae ow ee re TE yo arom smerny ements tes 


Comce sumremecomt 8. | 
FILA). a 


| Nov 1 18R6 |e 
| | a | | rAMAES H McK ENE Y: as 
; 
> 


The Supreme Court of the United States. 


The Cleveland, Columbus, Cincinnati and 
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The Supreme Gourt of the United States. 


THE CLEVELAND, CuLUMBUS, } 
CINCINNATI AND INDIANAP- | 
OLIS RAILWAY CoMPANY > Brief for Defendant in Error. 


Us. 
D. W. McCucne. J 


This action was commenced in the Superior Court of Cin- 
cinnati, and removed to the Circuit Court of the United States 
for the Southern District of Ohio on petition of defendant 
under Section 643 of the Revised Statutes, 

The petition alleges that plaintiff, having a lien for freight 
upon certain imported merchandise transported in bond to 
Cincinnati, delivered the same to defendant, then Surveyor 
of Customs at that port, with notice of said lien: that it was 
the duty of defendant as such officer to refuse to deliver said 
goods and merchandise to the consignees until the freight 
thereon had been paid to plaintiff ; that defendant received 
said freight from the several consignees for the account and 
benefit of plaintiff, and thereupon caused the goods and 
merchandise to be delivered to the consignees without notice 
to the plaintiff, whereby its lien for freight was lost ; but 
though often requested has not paid to plaintiff the sums so 
collected by him, amounting in the aggregate to $8,477.50. 

In his answer defendant denies that he received said money 
or any part thereof for the account or benefit of plaintiff, or 
that it was his duty to refuse to deliver the goods. 

The trial resulted in a verdict and judgment for detendant, 
which plaintiff now seeks to reverse. 


The record (p. 44) discloses that, for many years prior to 
the appointment of defendant as surveyor, it had been the 
general usage and custom prevailing in the custom office at 
Cincinnati for consignees of imported goods to pay the freight 
thereon to the deputy who collected the duties, by whom they 
were paid from time to time to the carriers ; that said us: ge 
and custom continued after defendant’s appointinent In March, 
1881, until the following September, during which period, one, 
ce ¥ Wartman, a deputy in the office, received the sev eral 
sums named in the petition, for which he has failed to account, 
but such collections were made without the knowledge of de- 
fendant, and no part of the money was paid over to him 


(p 46). 
I. 


As stated in brief for plaintiff (p 24) the petition “presented 
an alternative upon either branch of which the plaintiff con- 
ceived that it was entitled to a recovery against the defend- 
ant.” 

It was alleged, as one branch of the alternative, that defend- 
ant had failed to perform his duty by delivering the goods to 
consignees without notice to the carrier, and without proot 
of payment to the carrier, whereby the lien was lost; the 
other branch being that defendant had himself received pay- 
ment of the freight for the account and benefit of plaintiff. 

Exception is taken to the charge of the Court upon the first 
branch of this alternative that, in order to authorize a recov- 
ery against defendant for failing to give the notice to plaintiff 
required by the statute before deliv ering the goods to con- 
signees, an averment that the freight due plaintiff, and for 
Ww hich it had alien, were owing and unpaid, is necessary ; that 
there is no such averment in the petition, on the contrary, it 
distinctly avers that the consignees did pay the freights to 
defendant, w ho, by suing for the same. ratifies and confirms 
the payments, and that the ¢ ‘ase must therefore be tried upon 
the hypothesis that the freights dune from consignees had been 
paid before delivery, in which case no notice is required. 

It is argued in support of the exception that in an action for 
wrongful acts, whereby the security for a debt is lost or im- 
paired, it is not necessary to expressly allege continued in- 
debtedness at the commencement of the action. It is con- 
ceded in arguinent (p. 23) that this was not directly decided 
in either of the cases cited, and no inference can fairly be 
drawn from failure to note a technical defect, which could 
readily be remedied by an amendment if the fact existed. 
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But the charge in question does not rest upon the mere lack 
of such averment, as the petition contains the direct allega- 
tion that freight had been paid. Moreover, the charge dves 
not involve a mere question of pleading. It was certainly 
necessary for plaintiff to prove that the freight had not been 
paid, and the evidence showed (record p. 44) that the con- 
signees had paid the freight in accordance with a usage of 
long standing. Having acquiesced in such mode of payu.eut 
for years, how could the carriers thereafter assert a lien upon 
the ‘woods avainst consignees ? Upon the facts of the c Ise, is 
well as the ple: adings, the Court was clearly justitied in in- 
structing the jury that the plaintiff must recover, if at all, 
upon the other branch of the alternative—its allegation that 
defendant had collected the money for plaintiff's use. 


IT. 
Upon that issue the Court charged in substance that the 
eollection of freight for a carrier of Imported goods was not 


an official duty, and defendant would not be liable for n: oney 
thus collected by his deputy by reason of the official relation, 
unless he had in sume way authorized his deputy so to act ; 
that “if the deputy acted without authority from the defend- 
ant, and the defendant did not know of his said action, nor 
hold him out to the plaintiff as his agent, nor do or Bay any- 
thing to mislead the plaintiff nor his officers nor agents, nor 
undertake nor assume to collect plaintiff's freight, he would 
not be liable to plaintiff's demand” (p. 48-9). The Court also 
refused to give a speci lal charge asked by plaintiff embodying 
the converse proposition (p. 47). Exceptions were taken 
thereto, and also to theadmission of evidence tending to show 
that the deputy acted without the knowledge and consent of 
detendant (p. 46). : 

These several exceptions present the question whether de- 
fendant is liable to plaintiff for the money so collected by his 
deputy by reason of their official relation. 

It is contended on behalf of plaintiff that a collector is 
liable for the acts of his deputy “: as every employer is respon- 
sible for the acts of his employee.’ 

But public officers are not generally liable forthe default, 
negligence, misfeasance, or non-feasance of subordinates ev en 
in the discharge of their public duties. 

Story on Agency, Sec. 319. 


The legal relation between public officers and their sworn 
assistants is not generally that of a master and servant, or 
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principal and agent, and the liability of an official superior for 
the default of an assistant arises only in case of his own mis- 


conduct or neglect. 
U.S. vs. Collier, 3 Blatch, 349. 


It has been repeatedly decided that a postmaster is not li- 
able for the loss of money or letters through the negligence 
or dishonesty of their employees. 

Whitfield vs. Le Despencer, Cowp., 754 ; 

Wiggins vs. Hathaway, 6 Barb., 635. 

And the same principle has been applied by the Supreme 
Court of Ohio to mail contractors. 

Conwell vs. Vorhees, 13 Ohio, 541. 

The Court says, (p. 543)— 

“But public agents, although in one sense treated as princi- 
pals, are not responsible for the omission, negligence, or 


misfeasance of those employed under them, if they have em.’ 


ployed trustworthy persons of suitable skill and ability, and 
have not co-operated in the wrong.” 

In Dunlop vs. Munroe, 7 Cranch, 242, where the plaintiff 
sought to hold a postmaster liable for money lost from the 
mail, it was held that, under an allegation of negligence on 
part of defendant, evidence could not be given of the nevli- 
gence of his sworn assistant. 


Johnson, J., delivering the opinion of the Court says 
“Now the distinction between the relation of a postmaster 
to his sworn assistant acting under him, and between master 


and servant generally, has long been settled: and although the . 


latter relation might sanction the admission of such evidence, 
we are un: inimously of opinion that, if 1t is intended to charge 
a postmaster for the negligence of his assistants, the plead- 
ings must be made up according tothe case;and his lability 
then will only result) from his own neglect in not properly 
superintending the discharze of their duties in his office.” 

It is contended that a different rule is applicable to a Col- 
lector of Customs and his deputy, but neither of the cases 
cited in plaintifPs brief (p. 15-16) is at variance with the 
‘ases above referred to. 

As the Colleetor is Hable te the Government for certain 
acts of the deputy (Sec, 2630, I. S.),he may accept a bond 
for his own protection as decided in Dignan rs. Shields, 51 
Texas, 322, but no inference can be drawn therefrom in sup- 
port of his Hability to individuals. In the case of Ogden rs, 
Maxwell, 3 Blatch; 319, also cited, it does not appear whether 
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the illegal fees were exacted by si collector himself or his 
deputy, but, Inasmuch as they were accepted by the colector 
as emoluments, it Was of course eevnaoutih and when that 
decision is read in connection with the following case in the 
same report—U.S vs. Collier, 3 Blatch, : 349, already cited — 
which was decided by the sine judges, dire tly involving the 
liability of a collector, it is very clear that the Court did not 
regard the relation between such collector and his deputy to 
be other than the general relation of a superior officer to his 
subordinates in the public service, as suggeste:| in argument 
for plaintiff. And in Brissae et al. rs. Lawrence, 2 lateh, 121, 
which was an action against a collector for the vaine of goods > 
lost from the warehouse, Judge Nelson charged the jury that 
the defendant was not liable unless personally guilty of 
negligence. | 

But the collection of freight due to carries was not a duty 
imposed by law upon either the defendant or his depuiy. 
liow, then, can he be held liable for such extra ofiicial action 
of the deputy merely by virtue of the official relation ¢ 


Whether he had otherwise authorized the deputy so to act 
Was submitted to the jury in a form to which plaintiff could 
hot except. The Court charged (p. 49.)— 

“Tf defendant had knowledge of this custom acquired from 
observation, from the business aud books of his office, or 
through other scurces, and acquiesced therein and permitted 
the plaintiff to make its collections through his deputy, in 
the belief that he was acting for and as lis agent, or by his 
acts or declarations represented or held him out as his agent 
in the inatter, the plaintiff and defendant both understand- 
ing and tacitly or otherwise agreeing that the freights due 
the plaintiff should be paid in this w av, in hen of the notice 
which the statute in the contingency dese ribed recuired the 
collector to give to the plaintiff, he would be liable to the 
plaintiff for all sims so paid to the deputy for plaintiff's use.” 


Having failed to show that defendant had in any way au- 
thorized Wartman to collect these freights, plaintiff could 
have no just claim against him because Wartman had mis- 
appropriated the funds, 

It was manifestly a convenient arrangement for carriers as 
well as consignees tohave the freight paid tothe deputy who 
collected the duties. Even if this arrangement, which had 
continued some ten years, Was originally sanctioned by the Sur- 
vevor then in office, and he thereby assumed personal respon- 
sibility to the carriers, his action would impose no such respon- 
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sibility upon a successor, and it would be grossly unjust to 
hold defendant liable for money so collected without his 
sanction or knowledge. 


ITT. 


Upon removal of the case to the Gircuit Court, a motion 
made by plaintiff to remand was overruled by the Court, 
which is also assigned as error. 

The case was removed under the provisions of Section 643 
of the Revised Statutes, which provides that any civil suit or 
criminal prosecution against a revenue officer on account of 
an act done under color of his office may be removed upon 
petition of defendant setting forth the nature of the suit. 

The petition alleges that defendant was Surveyor of 
‘Customs and “all his acts in connection with the receipt and 
delivery of the merchandise described in said petition were 
done by him under color of his said office.” 

It is not claimed in argument that the Court erred in refus- 
ing to remand the case, but that the refusal was inconsistent 
with the charge at the trial of which plaintiff complains. 

It is contended that it—as the Judge held at the trial—the 
petition did not sufficiently allege a failure to perform an 
official duty, the cause was not removable under the Act of 
Congress, and that the allegations of the petition for removal 
are Insufficient, if such construction be given to plaintiffs 
petition. 

This might be so if the action were simply for money col- 
lected by defendant for the use of plaintiff—as defendant 
could only remove it upon the allegation that he had received 
the money under color of his office, which would be fatal to 
his defense. But plaintiff also asserted, and still persists in, 
a claim against him by reason of a wrongful delivery of the 
goods, which, as alleged in the petition for removal, was done 
by him under color of his office. | Whether he had failed to 
perform his official duty in that respect was an issue removable 
to the Federal Courts, and none the less removable because 
the Circuit Court subsequently found that the claim was 1n- 
sufficiently alleged, or defeated by facts disclosed in the pe- 
tition or at the trial. 

It was held in the case of Tennessee rs. Davis, 100 U.S., 
264, t hat a prosecution for murder was removable under this 
statute upon the allegation that the killing was done in self- 
defense’ while engaged in the discharge of his duty as deputy 
collector. The Court says, (p. 261) that “the Act of Congress 
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authorizes the removal of any cause, when the acts of the 
defendant complained of were done or claimed to have been 
done in the discharge of his duty as an Federal officer.” To 
the same effect was the decision in Davis vs. South Caro- 
lina, 107 U. S., 597, also a prosecution for murder. 

If the officer be entitled to removal in such a ¢: ase, the stat- 
ute must certainly apply to a civil suit, wherein liability i 18 
asserted for the delivery of goods in violation of his official 
duty. 

Nor is it material that other issues of law or of fact are in- 
volved in the case. 

Tennessee vs. Davis, 100 U. S., 264. 

Osborn vs. Bank of U.S., 9 an 738. 


We respectfully submit that no error is disclosed in the 
record, and the judgment below should be affirmed. 
CHANING RICHARDS, 
BENJ. BUTTERWORTH, 
of Counsel. 
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Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
to correct that error what of right and according to the laws and 
customs of the United States should be done. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the 21st day of June, 1883, in the year of our 
Lord one thousand eight hundred and eighty-three. 

[Seal of the Circuit Court South’n Dist. of Ohio. ] 
WILLIAM C. HOWARD, 
Clerk of the Circuit Court of the U. S., S. D. O. 


5 STATE OF OHIO, Supreme Court Thereof : 


I, Dwight Crowell, clerk of the supreme court of the State of Ohio, 
do hereby certify that a copy of the within writ of error has been 
duly lodged in the office of the clerk of the said supreme court. 

Witness my hand and the seal of said court this 28th day of Au- 
gust, A. D. 1883. 

[Seal the Supreme Court of the State of Ohio. ] 
DWIGHT CROWELL, 
Clerk Sup. Cowt. 


[Endorsed:] United States court. No.—. The Baltimore 
& Ohio Railroad Co. ag’t George Bates. Writ of error. Filed ; 
18—. , clerk. 

6 UnitTEpD STATES oF AMERICA, 88: 


To George Bates, Greeting : 

You are cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the sec- 
ond Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the supreme court of the State of Ohio, wherein the 
Baltimore and Ohio Railroad Company is plaintiff and you are de- 
fendant in error, to show cause, if any there be, why the judgment 
in said writ of error mentioned should not be corrected and speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Geo. W. McIlvaine, chief justice pro tem. 
of the supreme court of the State of Ohio, this nineteenth day of 
June, in the year of our Lord one thousand eight hundred and 
eighty-three. 


GEO. W. McILVAINE, 
C. J., Pro Tem., S. C. of Ohio. 


7 Received a copy of the above notice this 30th day of June, 


GEORGE BATES, 
By ATHERTON & FLORY, 
Ms Attorneys. 


A. D. 1883. 
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THE STATE OF ne 

Franklin County, 

Charles H. Kibler, being first duly sworn according to law, de- 
poses and says that on the 2d day of July, A. D. 1883, he ser rved the 
within citation by delivering to Jesse A. Flory, one of the attorneys 
of record of said George Bates, a true copy ‘of the within writ of 
citation ; and affiant further says that, as he 1s informed and verily be- 
lieves, the within-named George Bates j is, and for about two years last 
past has been, a non-resident of the State of Ohio, and is now, and 
during said period has been, absent from said State of Ohio. 

CHARLES H. KIBLER, 


Subscribed in my presence and sworn to before me by said Charles 
H. Kibler, this 2d day of July, 2d, 1883. 
[Seal the Supreme Court of the State of Ohio. ] 
DWIGHT CROWELL, 
Clerk Supreme Court of Ohio. 


8 [Endorsed :] The Baltimore & Ohio Railroad rane ay’s. 
George Bates. Citation. 


9 STATE OF OHIO, 
Franklin lin) 

At asupreme court of the State of Ohio, begun and held at the 
court-room in the capitol, in the city of Columbus, within and for 
said State, on Tuesday, the 2d day of January, in the vear of our 
Lord one thousand eight hundred and cighty- three, before the Hon- 
orable John W. Okey, chief justice, and the Honorable William 
White, W. W. Johnson, George W. MelIlvaine, and Nicholas Long- 
worth, judges of said supreme court, among the proceedings were 
the following, to wit: 


10 Petition. Filed June 29th, 1875. 
THE State OF Onto, Licking County: 
Court of Common Pleas. 


GEORGE Bates, PI’ff, 
v8. | 
THE BALTIMORE AND Onto RAILROAD Company, Defendant. 


The defendant is a corporation duly incorporated under the laws 
of the State of Marvland, but is the lessee of a certain railroad known 
as the Central Ohio division of the Baltimore & Ohio railroad, situ- 
ated within said State of Ohio, and in part within the county of 
Licking, and was such lessee at the time of the committing of ‘the 
grievance hereinafter mentioned. 

That said railroad company, on the 20th day of October, 1874, at 
Newark, Ohio, and on the line of said division, opet rated certain shops 
for ‘thee construction and repair of locomotives and cars to be used on 
said railroad, and employed therein a large number of laborers, 
among whom was the plaintiff in said work and labor, and said’ com- 
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any employéd certain superior employes to direct & control said 
aborors, and to whoes orders said laborers, including the plaintiff, was 
subject, and to which superior servants they were subordinate. 
11 That said plaintiff was at the date aforesaid employed 
generally as the wiper of locomotives, and in said employ- 
ment was subject to the control and orders of one — Palmer, whoes 
Christian name is not remembered, but it was also his duty under 
his said employment, when ordered so to do by hissuperiors aforesaid, 
to render such other services in and about said shops as might be 
required of him, and when rendering the same to be under the con- 
trol and subject to the orders of such other of the superior servants, 
foremen of the def’t,as had for the time being charge of such work ; 
that on said 20th day of October, 1874, one William Grove was a 
foreman of the def’t, and was invested by the def’t with the control 
of the inferior servants of the def’t that he might need to assist in 
the repairs of locomotives, and the men thus expected to assist were 
by def’t’s orders inferior to him in grade and subject to his orders; 
that on said day the said Palmer ordered the pl’ff to assist the said 
Grove in putting in a -pring on a certain locomotive then being re- 
paired in said shops, and in obedience to said orders the pl’ff did 
quit his other work, and, under the orders of said Grove, who then 
became and was his foreman for the time being and his superior 
servant, did assist.in putting in and adjusting said spring; 
12 that in said work and for the purpose of putting in said 
spring and securing it to its place by a saddle and bolt the 
said Grove and certain other servants under his direction were at- 
tempting by the leverage of pinch bars to bring the spring aforesaid 
to its place, and the said Grove ordered the pl’ff to, and he did, take 
his place under said locomotive for the purpose of placeing certain 
bits of iron under the front of the said pinch bar to assist said lev- 
erage. 

That said Grove then and there well knew that there was serious 
and great danger of said bits of iron being thrown out by the pres- 
sure upon said pinch bar, and that they were liable to be forced and 
thrown with great violence against the pl’ff, so that they were likely 
to endanger the pl’ff and do him great bodily harm, and due care 
required that petces of wood should be used for the purpose, if any- 
thing, and not of iron. That the pl’ff, not being at all accustomed 
to such work, and then having no knowledge or notice that there 
was any danger likely to be incurred by him in doing the work 
aforesaid, and being entirely ignorant that there was any danger of 

said bits or peices of iron being forced or thrown out from 
13 under the point of said pinch bar when ordered so to do by 

said Grove, took his place under said locomotive near the 
place where said spring was being put into place, and said Grove, 
well knowing the danger to which the pl'tf would be subjected 
thereby, with gross carelessness ordered the pl’ft to place said peice 
of iron on the top of the said pinch bar and them remain there for 
the purpose of puctting other bits of iron thereon; and the said pl'tt 
under such instructions, and without knowing or suspecting the 
danger to which he would be subjected by obeying said orders, and 
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using due care to avoid danger to himself, and being guilty of no 
negligence in that respect, placed said peices and bits of iron on said 
pinch bar and remained there while said Grove and those under his 
direction ware bearing down on said pinch bar. That by said pres- 
sure the said bits of iron was slipped out and thrown with great 
force and violence at and against the head and into the left eye of 
the pl’ff, immediately bursting the eyeball and destroying the sight 
of said eye. That said pl’ff in consequence thereof suffered great 
and excrusiating pain for a long time thereafter, lost five weeks of 
time, in which he was totally unable to labor, and has permanently 
lost the use of said organ. 
14 That in all the acts aforesaid the said Grove was guilty of 
negligence and gross carelessness and in all of the same was 
the superior officer of the pl’ff, to whose orders the pl’ff was in all 
things subject and to whom the pl’ff was subordinate, and in all of 
the same the pl’ff was guilty of no negligence, but exercised due and 
ordinary care. 
Wherefore, by reason of the matters aforesaid, the pl’ff says he has 
sustained damage in the sum of five thousand dollars, for which he 
brings suit and demands Judgment against defendmant. 


G. ATHERTON. 
THE STATE OF OHIO, \ ss 
Licking County, 
George Bates, the pl’ff, makes oath and says: That the facts stated 
and allegations in the foregoing petition are true, as he verily be- 


lieves. 
GEORGE BATES. 


Signed by said George Bates in my presence, and sworn to by him 
before me, this 29th day of Jan’y, 1875. 
I. W. BIGELOW, Clerk. 


lo Demurrer. Filed Sept. 20th, 187% S- 


THE STATE OF OHIO: 
Court of Common Pleas. 


GEORGE Bates, Plaintiff, 
against 7 
THE BALTIMORE AND OHIO RAILROAD Company, Defendant. 


And now comes the defendant and demurs to the petition in this 
‘ase on the grounds that it does not state facts sufficient to make a 
cause of action against the defendant. 

Wherefore def’t prays judgment. 

CHARLES H. KIBLER & BUCKINGHAM, 
Attys for Deft. 
16 And afterwards, to wit, at the September term, A. D. 1876, 
of said court, to wit, on the 22d day of December, 1876, the 
following proceedings were had: } 


6 THE BALTIMORE AND OHIO RAILROAD CO. VS. GEORGE BATES. 


Filed April 17, 1877. 
GEORGE Bates v. BALTIMORE & OHIO RAILROAD Co. 


This cause was heard on the demurrer to petition, and was argued 
by counsel. On consideration whereof the court, being fully advised 
in the premises, find that said demurrer is well taken, and there- 
fore orders that the same be and it is sustained at the costs of the 
plaintiff, taxed at $—, to which judgment the plaintiff accepts. 
Thereupon leave is given plaintiff to file an amended petition, and 
cause continued. 


And afterwards, to wit, at the February term, A. D. 1877, of said 
court, to wit, on the 7th day of April, the following proceedings were 
had: 

GEORGE BATEs v. THE BALTIMORE & OHIO RAILROAD CoMPANY. 


This day came the parties, by their attorneys, and thereupon the 

plaintiff, not asking to amend his petition, it is now ordered and 

adjudged that the petition of the plaintiff be, and the same is 

17 hereby, dismissed, and that the defendant recover of the 

plaintiff its costs in this behalf expended, taxed at $—; and it 

is further ordered that the plaintiff pay his own costs herein, taxed 

at $—, and in default thereof that execution issue therefor, which 
order and judgment the plaintiff, by his counsel, excepts. 


STATE OF OHIO, ) 
Licking County, § 
I, S. S. Wells, clerk of the court of common pleas in and for said 
county, do hereby certify that the foregoing is a correct and true 
copy of the journal entries of said court in the foregoing-named 
case, as appears by the journals of said court in my office. 
In testimony whereof, I have hereunto set my hand and affixed 
the seal of said court, at the city of Newark, Ohio, this 16th day of 


April, A. D. 1877. 
[SEAL. ] S. S. WELLS, Clerk, 
By C. F. BIGELOW, Deputy. 


S$ - 


18 Petition in Error. Filed April 17th, 1877. 
THE Strate oF Onto, Licking County: 
District Court. 


GEORGE Bates, Plaintiff in error, 
against 
THE BattimorE & Onto RaILtRoAp Company, Defendant in error. 


The plaintitfin error, George Bates, complains of the defendant 
in error, the Baltimore & Ohio Railroad Company, and says that 
at the September term, A. D. 1876, of the court of common pleas of 
said county, the said railroad company procured an order and judg- 
ment of said court sustaining the demurrer of the defendant to the 
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petition of the plaintiff; and that at the February term, A. D. 1877, 
of said court, the said railroad company, by the consideration of said 
court, procured an order and judgment against said plaintiff, dis- 
missing the petition in said case and ordering the plaintiff to pay 
the costs of said case, which orders and judgment were rendered and 


-made in a case then pending therein, wherein the said plaintiff was 


plaintiff and said defendant was defendant. The plaintiff in error 
herewith files an authenticated transcript of the journal entries 
19 and of the final judgment rendered in said case in the court 
below, together with the original papers and pleadings in said 
cause, and the said Bates says there 1s manifest error to his prejudice 
in said proceedings and judgment, and that the court erred— 
1. In sustaining the demurrer of the railroad company aforesaid 
to the petition of said Bates. 
2. In dismissing plaintiff’s petition and requiring plaintiff to pay 
the costs made in said case. 
&. Other reasons. 
The said Bates therefore asks that said order sustaining said de- 
murrer and the final judgment dismissing said cause be reversed, 
and the said case remanded to the court of common pleas for final 


trial and judgment. 
GIBSON ATHERTON, 
Alt’y for PUff in Error. 


20 Journal No. 2. June Term, A. D. 1877, Newark, July 7th, 


1877, page 23. 
GEORGE Bates v. THE BALTIMORE AND On10 RAILROAD Co. 


This cause came on to be heard upon the petition-in-error, the 
transcript, and the original papers and pleadings from the court of 
common pleas, of Licking county, Ohio, and was argued bv counsel, 
on consideration whereof the court find that there is error therein 
apparent upon the record to the prejudice of the plaintiff in error 
in this, to wit, said court erred in sustaining the demurrer of the 
said railroad company to the petition of the plaintiff and in render- 
ing judgment against the plaintiff dismissing his petition. It is, 
therefore, considered by the court that the judgment aforesaid be 
reversed and held for naught, and that the plaintiff in error recover 
of the defendant in error his costs in this behalf expended, taxed 
at $——,, to which judgment the defendant in error excepts. It is 
further ordered that this case be remanded to the said court of com-— 
mon pleas for trial, and that a special mandate be sent to said court 

to carry this judgment into execution. 
21 And afterwards, to wit, in the vacation of said court the 
following mandate was recorded : 
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Mandate. Filed May 23d, 1878. 


GEORGE BatTEs vs. THE BALTIMORE AND Ouro RAILROAD Co. 


THE STATE OF OHIO, 
Licking Count f eae 
gq Y; 

To the court of common pleas within and for said county, Greeting 
Whereas in a certain action of damages lately before vou wherein 
George Bates was plaintiff and the Baltimore & Ohio Rallroad Com- 
pany, defendant, a judgment was rendered’ by you in favor of the said 
Baltimore & Ohio Railroad Company for the sum of with costs, 
a transcript of which Judgment and of the record in said action was 
brought into the district court within and for said county of Lick- 
ing by our writ of error; and whereas at the June term of said dis- 
trict court, A. D. 1877, on consideration of the said transcript it was 
ordered and adjudged by the said district court that the said judg- 
ment be reversed and held for naught, and that the plaintiff in 
error recover of the defendant in error his costs in this be- 
22 half expended, taxed at $ , to which judgment the defend- 
ant in error excepts. It is further ordered that this case be 
remanded to the said court of common pleas for trial, and that a 
special mandate be sent to said court to carry this Judgment into 
execution. You are therefore hereby commanded that without de- 
lay you cause execution to be had of the said judgment of the dis- 
trict court according to law, the said writ of error to the contrary 

notwithstanding. 


93 Summons. 


THE STATE OF OHIO, | 

Lacking County, | 
To the Sheriff of Licking County: 

You are commanded to notify the Baltimore & Ohio Railroad 
Company that they have been sued by George Bates in the court of 
common pleas of Licking county, and that unless they answer by 
the 51st day of July, A. D. 1875, the petition of the said plaintiff 
against them filed in the clerk’s office of said court, such petition 
will be taken as true and judgment rendered aceordingly. 

You will make due return of this summons on or before the 12th 
day of July, A. D. 1875. 7 

Witness my hand and the seal of said court at the city of New- 
ark, this lst day of July, A. D. 1875. 

[SEAL. ] J. W. BIGELOW, Clerk. 


~ $8 - 


Plaintiffs’ Claim. 


Amount claimed, $5,000 damages. 


J. W. BIGELOW, Clerk. 


24 Received this writ July Ist, A. D. 1878, and on the 9th 
day of July, 1875, I served the same by delivering person- 
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ally a true copy thereof to A. B. Jackson, the regular freight agent 
in my county, of the within-named corporation, to wit, the Balti- 
more & Ohio Railroad Company. 


| S. H. SCOFIELD, Sheriff. 
; Fees: 
; Service _----...- Pi ate Oe es 45 
| ce ng ET ORT - 10 
-. RI ie ces weksiieastimaianinmnidihia 25 
J BN ik Swntdoinicwes 35 
$1.15 
| 25 Petition. Filed Dee. 1st, 1877. 


In the Court of Common Pleas of Licking County, Ohio. 


GEORGE Bates, PI’ff, 
ag’s. 
THE BALTIMORE AND Onto Rattroap Company, Def’ts. 


To the honorable court of common pleas of Licking county, State 
of Ohio, and in the sixth judicial district of Ohio: 


Your petitioner, the Baltimore and Ohio Railroad Company, re- 
spectfully shows that your petitioner is the defendant in the above- 
entitled action, and that the same was brought by said George 


( Bates, plaintiff, on or about the 29th day of June, A. D. 1875, in 
<4 this court, and that plaintiff is; and was at the time of bringing this 


sult, a citizen of the State of Ohio, and that your petitioner is, and 
was at the time of bringing this suit, a foreign corporation and body 
corporate, created solely by and under the laws of the State of 
Maryland, and,so far as a body corporate can be, was then, and 
still is, a citizen of the State of Maryland ; that there is, and was at 
the commencement of this action, a controversy therein between a 
citizen of the State of Ohio, to wit, said George Bates, plaintiff in 

said action, and a citizen of the State of Maryland, to wit, 


26 your petitioner, the said Baltimore and Ohio Railroad Com- 
pany ; and further, that said plaintiff claims, in the summons 
and petition in this suit as damages against your petitioner, the sum 


of five thousand dollars, and that the matter in dispute therefor ex- 
ceeds, exclusive of costs, the sum of five hundred dollars. 

And your petitioner further represents that this suit has not been 
finally tried, but that the same is pending for trial in said court of 
common pleas, and that your petitioner desires to remove this suit 
a before the trial thereof into the next circuit court of the United 
States, to be held in the southern district of Ohio, in the sixth cir- 
cuit, in pursuance of the provisions of the act of Congress approved 
June 22d, 1874, and to be found on page 115 of the Revised Statutes 
| of the United States, section 639. ‘i 

And your petitioner further says that it has made and files here- 
with the affidavit required by said act of Congress, and section three 
of which aftidavit is hereunto annexed, marked A, and which your 
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petitioner prays may be taken and madea part of this petition; that 
your petitioner is ready and wil-ing to give such good and sufficient 

surety as this court may direct for petitioner’s doing all acts 
27 and things required to be done by the provisions of law upon 

the removal of a suit into the United States court ; and peti- 
tioner offers herewith its bond, executed by it underits corporate seal, 
and by Walter C. Quincy and Charles H. Kebler, of the city of 
Newark, Licking county, Ohio, as sureties, in the penal sum of five 
hundred dollars, conditioned that your petitioner shall enter into 
the next circuit court of the United States, to be held in the south- 
ern district of Ohio, in the sixth circuit, on the first day of its ses- 
sion, copies of all process against the petitioners, and of all plead- 
ings, depositions, testimony, and other proceedings in said court, as 
by said act of Congress are required to be done on the removal of a 
suit into the United States courts — are good and sufficient surety, ac- 
cording to the provisions of law, upon the removal of a suit int> the 
United States courts. 

Your petitioner, therefore, prays that said bond may be accepted 
as good and sufficient surety, according with said provisions of law, 
that said suit may be removed into the next circuit court of the 

United States, to be held in the southern district of Ohio, in 
28 the sixth circuit, pursuant to the statute of the United States 
in such case made and provided, and that no further proceed- 
ings may be had in this court. And your petitioner will ever 


pray, «ec. 
BALTIMORE & OHIO RAILROAD CO., 
By J. BUCKINGHAM &«& CHARLES H. KIBLER, 
Its Counsel. 


City of Baltimore, j 
John W. Garrett, being sworn duly sworn, deposesand says: That 
lie is the president of said Baltimore and Ohio Railroad Company 
and its agent duly authorized in the premises, and that he believes 
the facts and allegations in the foregoing petition contained to be 


true. 
JOHN W. GARRETT, President. 


Subscribed in my presence and sworn to before me by said J. W. 
Garrett this 27th day of October, A. D, 1877. Te 
WM. BONE, J. P. 


29 Bond. Filed Dee. 11th, 1877. 


Know all men by these presents, that the Baltimore and Ohio Rail- 
road Company and Walter C. Quincy and Charles H. Kibler, of 
Newark, Ohio, are held and firmly bound unto George Bates, of 
Newark, Ohio, in the sum of five hundred dollars ; for the payment 
of which, well and truly to be made, the said Baltimore and Ohio 
Railroad Company and said Quincy and Kibler, jointly and sey- 
erally, bind themselves firmly by these presents. 

Signed by said Baltimore and Ohio Railroad Com pany, by John 
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W. Garrett, its president, and sealed with its corporate 
[seaL.] seal, and the names and seals of said Quincy and kibler, 
this 27th day of November, 1877. | 
Provided, however, and these presents are upon the express con- 
dition that whereas the Baltimore and Ohio Railroad Company 
aforesaid has filed its petition in this court of common pleas of Lick- 
ing county, Ohio, for the removal into the next circuit court of the 
United States to be held in the southern district of Ohio, in the sixth 
circuit, of a cause now pending in the said court of common 
30 pleas, wherein the said George Bates is plaintiff and the Bal- 
timore and Ohio Railroad Company is defendant, pursuant 
to the provisions of section 639 (chapter 7, title 13) of the Revised 
Statutes of the United States, page 113: | 
Now, therefore, if the said Baltimore and Ohio Railroad Company 
shall enter in said circuit court of the United States for the southern 
district of Ohio on the first day of its next session copies of all the 
the process against the said Baltimore and Ohio Railroad Company, 
and of all pleadings, depositions, testimony, and other proceedings 
in said cause, then this obligation shall be void; otherwise, to be 
and remain in full force and virtue. 
Witness the said Baltimore and Ohio Railroad Company, by John 
W. Garrett, its president, and the corporate seal of said company and 
the names and seals of said Quiney and Kibler the day and year 


aforesaid. 


[SEAL] THE BALTIMORE AND OHIO 
RAILROAD COMPANY, 
[SHALL] By JOHN W. GARRETT, President. 


~ WALTER C. QUINCY. SEAL. 
CHARLES H. KIBLER. [seat. 


Attest : 
ANDREW ANDERSON, 
To the signature of John W. Garrett, pres. 


ol Affidavit. Filed Dec. 1st, 1877. 


GEORGE Bares, Plaintiff, 
against | 
Tue BALTIMORE AND Onto RAILroap Company, Defendant. 


Civil action pending in the court of common pleas of Licking 
county, Ohio. , 


THE STATE OF MARYLAND, i 
City of Baltimore, 


John W. Garrett, being sworn according to law, deposes and says: 
That The Baltimore and Ohio Railroad Company, defendant in the 
above-entitled action, is a corporation and body corporate, created 
solely by and under the laws of the State of Maryland, and is in- 
corporated by and under the act of the General Assembly of said 
State of Maryland, and that said company is, and at the commence- 
ment of this action was, a citizen of the State of Maryland ; that its 
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principal office isin the city of Baltimore, in said State of Maryland ; 
that it is not a citizen of the State of Ohio; that it is the defendant 
in the above-entitled action ; that the said George Bates, the plaintiff 

in said action, is, and at the commencement of said action was, 
o2 a citizen of the State of Ohio; that said action was brought 

on or about the 29th day of June, 1875, in the said court of 
common pleas within and for the county of Licking, State of Ohio, 
in the sixth judicial district of Ohio; and this deponent further says 
that he has reason to believe and does believe that from prejudice 
and local influence the said defendant in said action will not be able 
to obtain justice in said court, and therefore makes this application 
for the purpose of removing the said suit into the circuit court of 
the United States for the southern district of Ohio, in the sixth cir- 
cuit, in pursuance of the statutesin such case made and provided ; 
and this deponent further says that he is president of the said Bal- 
timore and Ohio Railroad Company and its agent duly authorized 
in the premises and for the purpose aforesaid, and further more says 


not. 
J. W. GARRETT, Pres’t. 


Sworn to and subscribed before me, by said John W. Garrett, this 
27th day of November, 1877. 
WM. BONE, J. P. 


33 STATE OF MARYLAND, \ . 4: 
Baltimore City, 


I hereby certify that William Bone, Esquire, before whom the an- 
nexed affidavits were made, and who has thereto subseribed his 
name, at the time of so doing [was] a justice of the peace of the State 
of Maryland, in and for the city of Baltimore, duly commissioned 
and sworn. 

In testimony whereof I hereto set my hand and affix the seal of 
the superior court of Baltimore city this 27th day of November, A. 
D. 1877. | 

[SEAL. ] GEO. ROBINSON, 
Clerk of the Superior Court of Baltimore City. 
o4 And afterwards, to wit, at the October term, A. D. 1877, 
afore said court, to wit, on the 22d dav of December, A. D. 
1877, the following proceedings were had: 
Filed May 23d, 1878. 
GEORGE Bates, PI’ff, 
US. 
THE BaLriMoORE AND Onto RAILROAD CoMPANY. 


This day came the parties, by their attorneys, and thereupon this 
cause came on to be heard upon the petition of the defendant for the 
removal of this cause to the circuit court of the United States of the 
southern district of Ohio,and wasargued by counsel. On consideration 
whereof the court, being fully advised in the premises, find that said 
defendant now has no right to have said suit removed for trial to 
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the circuit court of the United States. It is, therefore, ordered that 
the application for removal be, and the same is hereby, denied, and 
the petition of the defendant for removal be, and the same is hereby, 
dismissed at the costs of the defendant, taxed at $ - to which 
order of the court overruling said petition the defendant, by its at- 
torneys, excepts, and cause continued. 


OO The Answer. Filed January 12th, 1878. 
THE STATE OF Onto, Licking County: 
Court of Common Pleas. 


GEORGE Bates, Plaintiff, 
? 
-q’st 
THe BALTIMORE AND Onto RAILROAD Company, Defendant. 


For answer and defence in this case defendant says: 

That it is not true that the plaintiff had no knowledge or notice 
that there was any danger likely to be incurred by him 1n doing the 
said work, or that he was ignorant that there was any danger of said 
bits or pieces of iron being forced or thrown out from under the 
point of said pinch bar; that it is not true that he was not at all 
accustomed to such work; that it 1s not true that he was ordered 
or directed by said Grove to take his place under said locomotive ; 
that it is not true that said Grove ordered plaintiff to place any 
pieces of iron on the top of said pinch-bar; that it is not true that 
said Grove ordered or requestéd plaintiff to remain under said loco- 

motive for the purpose of putting other bits of iron thereon. 
36 That it is not true that plaintiff got under said locomotive 

under any instructions from said Grove or without knowing 
or suspecting the alleged danger to which he would be subjected 
thereby ; that it is not true that plaintiff used due care to avoid 
danger to himself or was guilty of no negligence in the premises, or 
that using due care to avoid danger to himself, and being guilty of 
no negligence in that respect, placed said bits of iron on said pinch 
bar and remained there while said Grove and others were bearing 
down on said pinch bar; that it is not true that due care required 
that pieces of wood should be used for the purpose of doing. said 
work, if anything, and not of iron; that it is not true that said 
Grove, in any particular or in any part of the premises, was guilty 
of any carelessness or negligence whatever; that it is not true that 
said Grove was the foreman or superior servant of plaintiff. 

And defendant further says that the plaintiff being duly and fully 
warned of the danger he would be in if he remained under said 
locomotive, and being requested to come out from under the same, 

notwithstanding remained under it after improperly, without 
od orders, placing a nut instead of a piece of flat iron under the 

poin of said bar, and received and suffered said injury by and 
through his fault and want of care, and with full knowledge of his 
danger brought the accident upon himself. 
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Wherefore defendant says it is not liable in the premises, and 


prays Judgment. 
J. BUCKINGHAM & 
CHARLES H. KIBLER, 
Atty’s for Defendant. 
THE STATE OF OHTO, |... 
Licking County, Jf oe 
George F. Naylor, being sworn, says: That he is general fore- 
man of the defendant’s shops, in the city of Newark, and agent of 
the defendant, and that he believes the facts and allegations in the 


foregoing answer contained to be true. 
GEORGE F. NAYLOR. 


Subscribed in my presence and sworn to before me by said Naylor 
this 12th day of January, 1878. : 
S.S. WELLS, Clere. 


38 Reply. Filed January 21st, 1878. 
THE Strate OF Onto, Licking County : 
Court of Common Pleas. 


GEORGE Bares, Plaintiff, 
v8. 
THrt BALTIMORE AND OHIO RAILROAD, Defendant. 


And now comes the plaintiff, and for reply to the answer of the 
defendant herein says that it is not true that the plaintiff was duly 
and fully or at all warned of the danger he would be in if he re- 
mained under said locomotive; that it is not true that he was re- 
quested to come out from under the same; that it is not true that 
the plaintiff placed said nut instead of a flat piece of iron im- 
properly and without order under the part of said bar; that it is 
not true that the plaintiff received and suffered said injury by and 
through his own fault and want of care, and with full knowledge or 
any knowledge whatever of his danger brought the accident upon 
himself. And the plaintiff denies each and all of the allegations 
of said answer In that behalf. Wherefore plaintiff demands judg- 
ment as.in his petition prayed for. 

G. ATHERTON & J. A. FLORY, 
Atty’s for PU ff. 
ov THE STATE OF OHIO, 
Licking County, es. 


George Bates, being duly sworn, says: That the facts stated and 
allegations in the foregoing reply are true, as he verily believes. . 
GEO. BATES. 


Signed in my presence and sworn to before me, this 21st day of 


January, A. D. 1878. 
S. 8. WELLS, Clerk. 
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40 Filed May 238d, 1878. 
GrorGE Bares vs. BALTIMORE & Onto RaILRoap Co. 


This day came the parties, and thereupon to try the issue Joined 
between the parties came a jury, to wit, Albert Hatch, Peter Sto- 
ver, Jocob Fulk, James Brown, W. A. McFarland, Joseph Osburn, 
Josiah McKinney, Jeremiah Kneager, Truman Hoover, J. H. Tra- 
verse, Joseph C. Wehrl, Griff F. Rosbaugh, who, being duly em- 
panneled and sworn the truth to speak upon said issues, having 
heard the evidence, argument of counsel, and charge of the court, 
retired to consult of their verdict, and afterward brought into court 
the following verdict, to wit: 


Verdict for Plaintiff 


THE State oF Onto, Licking County : 


Court of Common Pleas of said County. January Term, Jan. 25rd, 
1878. 


Civil Action. 
GeorGE Bates, PI’ff, vs. THe BALTIMORE AND Onto R. R. Co. 


We, the jury, being duly empanneled and sworn, find the issues 
in this case in favor of the plaintiff, and assess the amount due to 


the plaintiff from the defendant at the sum of $4,000.00. 
“e A. HATCH, Foreman. 


It is therefore considered and adjudged by the court that the said 
plaintiff recover of the said defendant the said sum of four 
41 thousand dollars, together with his costs herein expended, 
taxed at $ - also that defendant pay its own costs herein, 

taxed at $ , and in default thereof that execution issue. 
And thereupon came the defendant, and filed his motion for a new 


trial herein. 


And afterwards, to wit, at the term aforesaid of said court, to wit, 
on the 12th day of March, A. D. 1878, the following proceedings were 
had : | 


GEORGE BaTEs vs. THE BALTIMORE & Onto R. R. Co. 


This cause came on further to be heard upon the motion of de- 
fendant for a new trial, and was argued by counsel, on consideration 
whereof, the court, being fully advised in the premises, finds that 
said motion is not well taken, and therefore orders that the same be, 
and it is, overruled; to which judgment the defendant excepts. 

Thereupon came the defendant, and presented to the court his bill 
of exceptions in this case, which, being inspected, the court finds to 
be true, and signs and seals the same, and, on motion of defendant, 
it is ordered that said bill of exceptions be filed in this case (which 
is done) and be made a part of the record herein. 
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42 Petition in Error. Filed May 23d, 1878. 

THE Strate or Oui, Licking County : 

District Court. 


THe BALTIMORE AND Onto RAILRoAD Co., Plaintiff in Error, 
v3. 
GEORGE Bates, Defendant in Error. 


The said railroad company complains and says: That at the Jan- 
uary term, 1878, of the court of common pleas of said county, in a 
certain civil action therein then pending, wherein said George Bates 
was plaintiff and said railroad company was defendant, a final judg- 
ment was rendered by said common pleas court in favor of said 

dates, and against said railroad company, for the sum of four thou- 
sand dollars, and for costs of suit, taxed at $ Certified transcripts 
of the Journal entries and of said final Judgment in said action and 
the original files and pieadings in said action are hereto attached 
and herewith filed and made a part of this petition in error. 

That in the proceedings and final judgment of said court of com- 
mon pleas error occurred, to the prejudice of the plaintiff.in error, 

which it assigns and points out as follows: 
43 1. That court erred in overruling and refusing the petition 
and application of the plaintiff in error to remove said action 
for trial in the circuit court of the United States for the southern 
district of Ohio. 

2. That court erred in overruling the motion of plaintiff in error 
for a new trial. | 

>. That court erred in permitting defendant in error to give im- 
proper testimony and in refusing to rule out improper evidence 
given by defendant in error. 

t. That court erred in its charge to the jury both in’ refusing 
to charge as requested by plaintiff in error and in the charge as 
given. 

®. Other errors. 

The plaintiff in error, therefore, prays that said judgment be 
reversed, and that such other proceedings as are appropriate be 
had. 


J. BUCKING LAW, 
CHARLES H. KIBLER, 
Atty’s for PUff in Error. 


Summons waived and voluntary appearance of defendant in error 
entered. 
May 25rd, 1878. 
G. ATHERTON, 
Att'y for Defendant in Error. 
hiled May 25d, 1878. 
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44 Certified Copy of Journal Entry. Filed Feb’y 28th, 1880. 


THE STATE OF OHIO, oe 
Licking County, : 


In the District Court. 


BALTIMORE AND Ono RAILROAD COMPANY 
| vs. 
GEORGE BATEs. 


This day came the parties and thereupon this cause came on to be 
heard upon the petition in error, the errors assigned, the certified 
and authenticated transcript of the journal entries, and the final 
judgment of said court of common pleas in said action and the orig- 
inal files, papers, and pleadings therein mentioned, and was argued 
by counsel. On consideration whercof the court being fully advised 
in the premises finds that there was error in the record and pro- 
ceedings of said court of common pleas in this to wit: That the court 
erred in overruling and denying the petition and motion of said rail- 
road company to remove said action for trial to the circuit court of 
the United States for the southern district of Ohio, and for that rea- 
son the said final judgment of said court of common pleas complained 
of ought to be reversed and held for nought. It 1s, therefore, con- 
sidered and adjudged by the court that the final judgment. aforesaid 

of said court of common pleas be, and the same is hereby, re- 
45 versed and held for nought at the costs of defendant in error, 
taxed at $ , to which findings and judgment the defend- 
ant in error excepts. It is further ordered that a special mandate 
be sent down to the court of common pleas to further proceed in this 


case according to law. 


STATE OF OHIO, 1 
Bey cy 
Ticking County, § | 
I, S. S. Wells, clerk of the district court within and for said county, 
and in whose custody the files, journals, and records of said court 
are required by the laws of the State of Ohio to be kept, hereby cer- 
tify that the foregoing is taken and copied from the Journal entry of 
the proceedings of the district court within and for said county, and 
that said foregoing copy has been compared by me with the original 
entry on said journal in my office, and that the same is a correct 
transcript thereof. 3 
In witness whereof I do hereto subscribe my name officially and 
affix the seal of said court at the court-house in Newark, in said 


county, this 16th day of October, A. D. 1878. 
S. 8S. WELLS, Clerk, 


By C. F. BIGELOW, 
Dept. Clerk. 


3—288 . 
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a citizen of the state in which the suit is brought is a defendant, 
copies of all process, pleadings, depositions, testimony, and other 
proceedings in the cause concerning or affecting the petitioner, and 
also for his then appearing and entering special bail in the cause, 1s 
special bail was requisite therein.” 

In 1875 Congress passed the act entitled “An act to determine the 
jurisdiction of the circuit court of the United States, and to regu- 
late the removal of causes from state courts, and for other purposes.” 
United States Statutes at Large, Vol. 18, p. 470. This act does not 

specifically repeal any previous act, but has the general provi- 
52 _ sion, “that all acts and parts of acts in conflict with the pro 

visions of this act, are hereby repealed.” And the plaintiff 
insists that the third clause of section 639 is thereby repealed, and 
that the suit could only be removed on a petition filed in the state 
court, “ before or at the term at which said cause could be first tried, 
and before the trial thereof,” as provided in the act of 1875. This 
act was intended by Congress as a revision of many previous acts 
upon the same subject, and there has been much difference of opin- 
ion in the Federal courts as to the extent to which it is a substitute 
for those acts or parts thereof, but its effect in relation to the first, 
second, and third clauses of section 639 has been conclusively deter- 
mined by the Supreme Court of the United States. In the case of 
King vs. Cornell, 106 U.S., 395, it was decided that the first and second 
clauses of that section were in conflict with the act of 1875, and were 
therefor repealed. In the case of the American Bible Society vs. 
Grove, 101 U.S., 610, it was held that the act of 1875 has not 
changed the third clause of section 639, and that removals on = ac- 
count of “ prejudice or local influence,” still depend on that section. 

The provision that a petition for removal on that ground may 
Do be filed at any time before the trial or final hearing of the 

cause must, therefore, be regarded as still in foree, and In 
this case the petition was filed before the final trial. 

In reference to the objection to the acceptance of the bond for the 
reason that no evidence was given that the sureties thereon were 
good and sufficient, it is enough to say that the decisions are nearly, 
if not quit-, uniform; that this objection is waived if not made in 
the State court at the time of the application for removal. It does 
not appear that plaintiff received such proof, and we hold that the 
action of the court of common pleas could not be sustained on that 
ground. 

The most serious questicn in the case is in reference to the bond 
offered by the defendant. The petition expressly states that the ap- 
plication for the removal is made in pursuance of the provisions of 
section 639, and upon examining the bond filed with the petition it 


- will be found that the condition is in accordance with the require- 


ments of that section, but is substantially different from that. re- 


quired by the act of IS75 in several important particulars, but 
especially in omitting the provision “for paving all costs 
ot that may be awarded by said circuit court if said court shall 


hold that such suit was wrongfully or improperly removed 
thereto. ' 
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It is insisted by the defendant that in a case in which the petition 
for removal is in accordance with the provisions of section 639 the 
case is also to be governed by the provisions of that section in refer- 
ence to the security required. The plaintiff claims that the pro- 
visions of the act of 1875, so far as they relate to the bond to be 
given by the petitioner, are to be substituted for the requirements of 
section 639, and are to be observed in all cases of removal under 
that section. | 
The proper construction of the act of 1875, in this respect, is by 
no means free from doubt, but no reason is apparent for requiring 
security for the payment of costs in cases removed under the last 
act, and not in those removed under the former, and upon consider- 
ing the different provisions of the two statutes upon this subject we 
are led to the conclusion that in regard to the bond required the act 
of 1875 was intended as a substitute for and repeals that part of § 
639 which provides for the security. to be given by the peti- 
tioner. 
5d This point has not been decided, so far as we are aware, by 
the Supreme Court of the United States, but has been deter- 
mined by circuit courts in a number of cases. In the case of MceMur- 
ray vs. The Connecticut General Life Insurance Co.,9 Chicago Legal 
News, 324, Judges McKennan and Cadwalder held that the act of 
1875 takes the place of all former acts in the requirements which it 
makes for the removal of all causes to which it is applicable; that 
even though a removal is sought under the third clause of § 639 of 
the Revised Statutes, the requirement of § 3 of the act of 1875 in 
regard to the nature of the bound extends to such a case, as being a 
“ase Mentioned in § 2 of that act, which to that extent at least repeals 
all prior acts on that subject. This case was appreved in the case 
of Torrey vs. The Grant Locomotive W’ks, 14 Blatchford Rep., 269, 
in which Judge Blatchford held that even if the petitioner claimed 
the benefit of the longer time allowed by § 639, he must give the 
bond required by the act of 1875, and that the bond filed in that 
‘ase was insufficient, because it contained no provision for 
oO costs. This point was also decided in the same way in in 
the case of Webber 1s. Bishop, 13 Fed. Reporter, 49, in the 
circuit court of the northern district of New York. No case has 
been cited in which a contrary decision has been made. If, then, it 
is conceded that the bond in this case is not in acco’dance with law, 
we are next to consider whether for that reason the State court was 
justified in refusing to accept it, and thereupon proceeding to trial 
and final judgment. Upon this point we are satisfied that the ac- 
tion of the court of common pleas is sustained by the decided weight 
of authority as well as the general principles of law. A reasonable 
regard for the rights of the opposite party requires of the petitioner 
a substantial compliance with the conditions imposed by the act of 
Congress before he avails himself of the privileges which it confers. 
This point has also frequently been the subject of judicial decision. 
In the case of Torrey vs. The Grant Locomotive Works, supra, it was 
held that the filing of the bond, conditioned a required by the act 
of 1875, is a condition precedent to the remov: of the cause to the 
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federal court, and that if the required bond has not been filed the 
court has ne jurisdiction. 
Ot In the ease of Burassk vs. Hale, in the cireuit court for the 
district of Indiana, 7 Bissell, 96, although the State court had 
accepted the bond and ordered that ne turther steps be taken in the 
cause In that court, Judge Gresham held,on a motion to remand the 
cause, that as the bond contained no provision for the payment of 
costs the surety would be liable for no costs if the suit should be sent 
back to the State court: that the defects in the bond could not be 
cured by atiendment ino the circuit court: that the Federal courts 
had no power to dispense with, modifv, or change any of the pro- 
Visions of the statutes authorizing the removal of causes from one 
jurisdiction to another, and that the jurisdiction of the court over a 
controversy rightfully in its possession, as In that case, could not be 
dislodged except by fully complying with the act of Congress. 
Other decisions to the same etfect might Loe cited, We ure of the 
opinion that the court of common pleas would not have been justi- 
lied in accepting the bond offered by the defendant. 
Judgement of the district court reversed, and that of the court of 
common pleas athrmed, 
os 1. Dwight Crowell, clerk of the supreme court of the State 
of Olio, do certiiv that the above and foregoing Is a true and 


correct Copy of tite records on tile tn this office and of the opinion of 
t 


aa 
the court in this cause of George Bates vs. The Baltimore and Olto 


Railroad Company. | 
Witness tay hand and the seal of said court this loth dav ot July, 
AL DL 1Ss5. 


f Serrul Lite SU prety Court fr the State of Otte 
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“DWIGHT CROWELL. 
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SUPREME COURT of the UNITED STATES. 


OCTOBER TERM, iss 


No. 23. YT 


THE BALTIMORE AND OHIO RAILROAD COM- 
PANY, PLAINTIFF IN ERROR, 


US. 


GEORGE BATES, DEFENDANT IN ERROR. 


IN ERROR TO THE SUPREME COURT OF THE 
S'ATE OF OHIO. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 


On the 29th day of June, 1875, the defendant in error, 
a citizen of the State of Ohio. filed his petition in the 
Court of Common Pleas of Licking County, Ohio, to re- 
cover from the plaintiff in error, a corporation of the State 
of Maryland, the sum of $5,000 damages for injuries re- 
ceived by him while in the employment of the Railroad 
Company. To that petition the Railroad Company. filed 
. a general demurrer on the ground that it did not state 
facts sufficient to make a cause of action. The Court of 
Common Pleas sustained the demurrer, and at the Feb- 
ruary Term, 1877, dismissed the petition. By petition in 
error, the case was taken to the District Court for Lick- 
ing County, and by that court the decision of the Court of 
Common Pleas was reversed and the cause remanded for 
trial, July 7, 1877. Thereupon, the Railroad Company 
filed its petition and bond accompanied by the affidavit of 
John W. Garrett, its President, for the removal of this 
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cause into the Circuit Court of the United States for the 
Southern District of Ohio, under the provisions of section 
639, sub-section 3 of the Revised Statutes. (Record, pages 
9,10, 11 and 12). The Court of Common Pleas denied the 
application fcr removal, on the ground that it was made 
too late, and to its order denying the application excep- 
tion was duly taken, (Record page 12). <A transcript of the 
proceedings was also filed in the Circuit Court of the 
United States for the Southern District uf Ohio; and in 
that court the plaintiff suffered a non suit. 

This case went to trial in the Court of Common Pleas on 
petition, answer and replication; there was a verdict for 
the plaintiff in the sum of $4,000 and judgment thereon. 
The case was then taken to the District Court by petition 
in error, the first assignment of error being ‘‘that the 
Court erred in overruling and refusing the petition and 
application of plaintiff in error, to remove said action for 
trial in the Circuit Court of the United States for the 
Southern District of Ohio’; (Record, page 16). The Dis- 
trict Court reversed the judgment of the Court of Com- 
mon Pleas, on the ground that the court erred in overrul- 
ing and deny ng the petition and motion to remove thie 
action for trial to the Circuit Court of the United States ; 
(Record, page 17). The case then went to the Supreme 
Court of the State of Ohio by petition in error, in which 
the first ground of error alleged was that ‘‘the District 
Court erred in finding and holding that the Court of Com- 
mon Pleas erred in overruling and denying the petition 
and motion of said Baltimore and Qhio Railroad Company, 
to remove said action for trial to the Circuit Court of the 
.United States for the Southern District of Ohio;’’ (Record, 
page 18). The Supreme Court of Ohio reversed the judg- 
ment of the District Court, and affirmed the judgment of 
the Court of Common Pleas, on the ground that the con- 
dition of the bond filed with the petition was not in accord- 
ance with the law, in thatit did not provide for the payment 
of the costs in case the cause should be held to have heen 
improperly removed; (See opinion of the Court, Record 
pages 19, 20, 21, 22,) 

A writ of error to this Court was allowed by Hon. 
George W. McIlvaine, Chief Justice of the Supreme Court 
of Ohio. 
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ASSIGNMENT OF ERRORS. 


The assignment of errors in the petition was as follows: 

1. That in said suit there is drawn in question the valid- 
ity of a statute of, and of an authority exercised under the 
United States, and that the decision is against the validity 
of said statute and of such authority. 

2. That in said suit aright and privilege are claimed 
under the constitution and statutes of the United States, 
and the decision is against the right and privilege set up 
and claimed by the plaintiff in error under such constitu- 
tion and statutes. 

The plaintiff in error contends that the Supreme Court 
of Ohio erred in denying to it the right to remove this 
suit to the Circuit Court of the United States upon the 
petition, bond and affidavit filed in this suit in the Court 
of Common Pleas of Licking County. The removal was 
sought under subsection 3 of section 639 of the Revised 
Statutes, which provides for removals on the ground of 
prejudice and local influence. The portion of section 639 . 
that provides for such removals is a reproduction of the 
act of March 2, 1867, Statutes at Large, Volume 14, Chap- 
ter 196. The language of section 639, reproduced from 
the Act of 1867, is as follows: ‘‘Any suit commenced in 
any State court, wherein the amount is dispute, exclusive 
of costs, exceeds the sum or value of $500, to be made to 
appear to the satisfaction of said court, may be removed, 
for trial, into the Circuit Court, for the district where 
such suit is pending, next to be held after the filing of the 
petition for such removal hereinafter mentioned, in the 
cases and in the manner stated in this section. * * * #* 

Third.—When a suit is between a citizen of the State 
in which it is b-ought and a citizen of another State, it 
may be so removed on the petition of the latter, whether 
he be plaintiff or defendant, filed at any time before the 
trial or final hearing of the suit, if, before or at the time 
of filing said petition, he makes and files in said State 
Court an affidavit, stating that he has reason to believe and 
does believe that from prejudice and local influence, he 
will not be able to obtain justice in such State court. 
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In order to such removal,the petitioner in the cases afore- 
said must, at the time of filing his petition therefor, offer 


in said State court good and sufficient surety for his enter- 


ing in such Circuit Court, on the first day of its session, 
copies of said process against him, and of all pleadings, 
depositions, testimony and other proceedings in the cause ; 
or, in said cases where a citizen of the State in which the 
suit is brought is a defendant, copies of all process, plead- 


ings, depositions, testimony and other proceedings in the © 


cause concerning or affecting the petitioner ; and also for 
his there appearing and entering special bail in the cause, 
if special bail was originally requisite therein. It shall 
thereupon be the duty of the State court to accept the 
surety and to proceed no further in the cause against the 
petitioner, and any bail that may have been originally 
taken shall be discharged.”’ 

The plaintiff in error contends that the removal pro- 
vided for in the portion of section 639, above quoted, is in 
no way affected by the act of March 3, 1875; that when the 
plaintiff in error complied with all the provisions of that 


section, its right to remove this suit was complete; and. 


that the Supreme vourt of Ohio erred in deciding other- 
wise. 


Points oF LAw. 


The question presented by the record in this case is a 
question of the construction of two statutes. It is not 
disputed that the petition, bond and affidavit filed by the 
plaintiff in error in the Court of Common Pleas, were in 
the form prescribed by section 639, of the Revised Statutes, 
quoted above. The condition of the bond follows the exact 
language of that section. The defendant in error contends, 
however, that the condition of the bond should follow the 
requirements of section 3 of the act of March 3, 1875, so 
as to provide for the payment of costs in ease the Circuit 
Court should hold that the snit had been improperly re- 
moved. The question, therefore, is, Has the act of March 
3, 1875, repealed the provisions of section 639, so far as 
they relate to the bond to be filed with the petition for the 
removal of cases mentioned in sub-section 3 of that section 2 
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The only repealing clause contained in the act of 1875 is 
that contained in section 10, which provides ‘‘that all acts 
and parts of acts in conflict with the provisions of this 
act are hereby repealed.’’ The question, then, is whether 
the provisions of section 639, which prescribe the form of 
bond to be filed for the removal of cases under sub-section 
38, on the ground of ‘‘prejudice and local inflnence,” con- 
flict with the provisions of the act of 1875, which prescribe 
the form of bond to be filed in the removal of cases under 
that act. The provision regulating the form of bond to be 
filed under the act of 1875 is contained in section 3 of that 
act. The language of that provision is as follows: ‘‘Sec- 
tion 3. ‘That whenever either party or any one or more of 
the plaintiffs or defendants entitled to remove any suit 
mentioned in the nex! preceding section shall desire to re- 
move such suit from a State court to the Circuit Cours of 
the United States, heor they may make and file a petition 
in-such suit in such State court before or at the term at 
which said cause could.first be tried and before the trial 
thereof, for the removal of such suit into the Circuit 
Court to be held in the district where such suit is pending, 
and shall make and file therewith a bond, with good and 
sufficient surety, for his or their entering in such Circuit 
Court, on the first day of its then next session, a copy of 
the record in such suit, and for paying all costs that may 
be awarded by the said Cireuit Court, if said court shall 
hold that such suit was wrongfully or improperly removed 
thereto, and also for there appearing and entering special 
bail in such suit, if special bail was originally requisite 


_ therein. It.shall then be the duty of the State court to 


accept said petition and bend and proceed no further in 
such suit, and any bail that may have been originally 
taken shall be discharged.”’ 

It is perfectly clear from the language just quoted, that 
unless the present suit is one of those mentioned in sec- 
tion 2 of the act of 1875, the provisions of .segtion 3 of that 
act do not provide the form of proceeding to be followed 
for its removal. It is equally clear from the language just 
quoted, that if this suit is one of those mentioned in sec- 
tion 2 of the act of 1875, then the provisions of the 3rd 


section of that act govern its removal, not only in the 
form of bond to be filed, but in the time when the petition 
for removal must be filed. _ 

Now this Court has repeatedly decided that the provi- 
sions of section 3 of the act of 187) do not govern the 
removal of suits on the ground of prejudice and local in- 
fluence, under snbsection 3 of section 639, so far as the 
time for filing the petition for removal is concerned. 
Bible Society vs. Grove, 101 U. S., 610; King vs. Cornell, 
106 U. S., 395; Hess vs. Reynolds, Administrator, 113 U. 
S., 73. 

In the case of Bible Society vs. Grove, supra, this Court 
said; ‘*‘Suits cannot be removed from the State courts on 
account of prejndice or local influence, unless the party 
opposed to him who petitions for the removal is a citizen 
of the State in which the suit is brought ; the express pro- 
vision of the statute is, that when a suit is between a citizen 
of the State in which it is bronght and a citiz2n of another 
State, it may be so removed ‘on the petition of the latter.’ 
Rev. Stat. Sec. 639, subsection 3. The act of March 3, 
1876 (18 Stat. 470) has not changed this provision of the 
Revised Statutes. Removals for this cause still depend on 


that section which is a reproduction of the act of 1867, 14 - 


id. 5°8.°> 101 U.S. p. 611. 

in Hess vs. Reynolds, svpra, this Court, speaking 
through Mr. Justice Miller, said: If the case is only re- 
movable under the act of 1875, and if that ~tatute repeals 
or supersedes all other statutes for the removal of causes 
from the State courts into the Circuit Courts of the United 
States, then the motion was made too late, for there was 
a period of five years in the Circuit Court of Ionia County 
during all which time the case stood for trial. But though 
such has often in argument been asserted to be the effect 
of the act of 1875, the language of the repealing clause of 
itis not so. comprehensive. That language is, ‘‘That all 
acts and parts of acts in conflict with the provisions of 
this act are hereby repealed.’’ This implies very strongly 
that there may be acts on the same subject. which are not 
thereby repealed. : 

The usual formula of a repealing clause intended to be 
universal is, that all acts on this subject, orall acts coming 
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‘within its purview, are repealed, or the acts intended to be 


repealed are named or specifically referred to. In this 
case the effect of the statute as a repeal by implication, 
arising from inconsistency of provisions, or from the sup- 
posed intention of the Legislature to substi ute one new 
statute for all prior legislation on that subject, is not left 
to its usual operations, but the statute to be repe .led must 
be in conflict with the act under consideration, or that 
effect does not follow. And this was wise, for Congress 
well knew that there were many provisions of the laws for 


such removals, which might or might not come under the 


provisions of the act of 1875, and which might be exercised 
under regulations different from that statate, and accord- 
ingly these were left to stand, so far a as they did not mens 
with that act. 

The provisions of the act of 1867, by which sims 
are authorized on the ground of prejudice and local in- 
fluence, are embodied in the Revised Statutes in the 3rd 
clause of section 639. It declares that in such a case, with 
the requisite citizenship, when the non-resident party - 
files the proper affidavit, at any time before the trial or 
final hearing of the suit, it shall be removed. We do not 
think this provision is embraced in the act of 1875, which 
says nothing abont prejudice or local inflnence, and is not 
in conflict with that act. We are of opinion that this 
clause of section 639 remains, and is complete in itself, 
furnishing its own peculiar cause of removal and prescrib- 
ing for reasons appropriate to it the time within which it 
must be done. One of these reasons is, that the prejudice 


may not exist at the beginning, or the hostile local influ- 


ence may not become known or developed at an earlier 
stage of the proceedings. Congress, therefore, intended 
to provide against this local hostility, whenever it existed, 
up to the time of the trial.”’” 113 U. S., pp. 79 and 80. 
The two cases above cited decide expressly. that a suit 
between a citizen of the Statein which the suits brought, 
and a citizen of another State, wherein the latter has filed 
an affidavit of prejudice and local influence, is not ‘‘any 
suit mentioned”’ in section 2 of the act of 1875. The 
present suit is one between such parties, in which such an 


8 


affidavit has been filed ; it is not, therefore, any suit men- 


tioned in section 2 of the act of 1875; and hence its re- 
moval is not governed by section 3 of that act. The act of 
18765 prescribes the proceedings to be taken for the removal 
only of the suits mentioned in section 2 of that act. if 
the suits provided for by subsection 3 of section 639, of 
the Revised Statutes are not suits mentioned in section 2 
of the act of 1875, then the proceedings prescribed by the 
act of 1867 and reproduced in section 639 of the Kevised 
Statutes must still hold good in the removal of the latter 
class of suits. Otherwise, the law provides no form of 
proceeding for the removal of such suits. 

The above decisions construe the words ‘‘suits mentioned 
in the next preceding section’, to mean suits whose 
removal is sought on any of the grounds mentioned in 
section 2. That the words mean nothing more, is clear 
from the context. 


It is submitted that the effect of the act of 1875, was to 


strike out subsections 1 and 2 of section 639 of the Re- 
vised Statutes, but to leave the remainder of that section in 
‘full force, so as to provide a complete system of proceed- 
ing for the removal of suits, on the ground of prejudice 
and local influence. 

The question at issue is in no way affected by the fact 


that suits of the class removable on the ground of preju- 


dice and local influence, under section 639, are also suits 
between citizens of different States, and as such removable 
also under thé act of 1875, on the ground of citizenship 
alone. When the removal of such a suit is sought on the 
the ground of, prejudice and local influence, the system of 
proceeding will be found prescribed by section 639. 
W hen removal is sought on the ground of citizenship alone, 
the system of proceeding is prescribed by the act of 1875, 

In other words, these are two distinct systems of pro- 
ceeding for the removal of causes. One governs removals 
on several different grounds, the other governs _re- 
movals on the ground of prejudice and local influence 
alone. There may be a removal under one system, or un- 
der the other system ; but there can be no such thing as a 
removal partly under the act of 1875 and partly under 
section 839. 
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There can be no clearer demonstration of the fact that 
the provisions of the act of 1875, apply only to removals 
under that act ; that is, to suits whose removal is sought 
on the grounds mentioned therein, than is farnished by an 
examination of the language of section 3,relative to the bond 
to be filed. By the provisions of section 3, the party seek- 
ing the removal must file a petition ‘‘in such suit, in such 
State Court before or at the term at which said cause 
could be first tried and before the trial thereof,’’ &c., ‘‘and 
shall make and file therewith a bond with good and sufii- 
cient surety’? for his entering in the Circuit Court, ‘‘on 
the first day of its then next session, acopy, &c.’’ That is 
to say, the bond therein provided is the bond to be filed 
with the petition thereinbefore provided, ‘‘before or at 
the term at which said cause could be first tried and before 
the trial thereof.’’ In short, that bond is the bond to be 
filed with petitions for removal under the act of 1875, and 
with those petitions only. This Court will not, by con- 
struction, extend the scope of section 3 of the act of 1875, 
beyond what is covered by the plain language of its pro- 
visions, so as to work the repeal of a prior statute, and add 
a new complication to the already intricate law of re- 
movals. 

We submit that the construction we have given to the 
act of 1875, is fully supported by the language of the act 
itself, by the decisions of this Court and by common 
sense. | 

JOHN K. COWEN, 
HUGH L. BOND, JR., 
Of Counsel for Plaintiff in Error. 
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: VS. 
GEORGE BATES, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR 


BY 


Bibson Atherton and J. A. Plory. 
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SUPREME COURT 


OF THE UNITED STATES. 


THE BALTIMORE AND OHIO RAILROAD 
COMPANY, Platntef’ in Error, 


vs. 


GEORGE BATES, Defendant in Error. 


BRIEF FOR THE DEFENDANT IN ERROR. 


This is a proceeding in error to reverse the judgment of 
the Supreme Court of the State of Ohio, in the case ot George 
Bates vs. the Baltimore and Ohio Railroad Company, which 
can be found reported in full in 89 Ohio St. Rep. 157. 

The only question involved in this case is: Is there error 
upon the face of the record, prejudicial to the railroad com- 
pany, in the Supreme court affirming the judgment of the 
Court of Common Pleas, of Licking county, Ohio, in not 
certifying the case o' George Bates vs. the Baltimore and 
Ohio Rallroad Company, to the United States ( ircuit Court ? 

‘We claim the Court of » ommon Pleas was right, in re- 
fusing to certify the cause to the United States Court, amd 
procecding no turther in the case, 
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FIRST, 


Because the petition and bond were not filed within the 
time reqqired by law. 


SECOND, 


Because the bond and the conditions thereof were not 
stich as are required by law to effect a removal. 


THIRD, 


Because there was no evidence furnished to the court to 
show that the sureties on the bond were good an: sufficient 
sureties. 


FIRST. 


This suit was commenced June 2Y, 1875, answer day 
named in the summons (Record, page 8) was Ju v 31, 1875: 
three terms of court, to-wit : October term 1875, and Janu- 
ary and April terms, 1876, passed at which, the case, under 
the Ohio code, could have been tried, and before it was 
tried. 

Ohio Code ot Civil Procedures, Sections 260, 262, 306, 
307, 308, 59, and 103. 

Babbitt va. Clark, 103 U. S., 606. 


A general demurrer was filed “eptember 20, 1875: the 
case tried at the February term, 1877. and final judgement 
rendered (Record, page 6); case taken to the District court, 
where judgmewt of the Common Pleas was rever-ed at its 
June term, 1877, (Record, page 7), and cause remanded for 
trial; then the cause could have been tried at the August 
term, 1877, of the Court of Common Pleas, but that term, 
and a large part of the Octobe: term, 1877, passed before 
petition te remove was filed. 
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The petition to remove was filed t)o late under the Act 
of Congress, of March 3, 1875. 


United States Stat. of 1874 and 1875, p»ge 470. 

Babbitt vs. Clark, 103 U.S. Kep., 606. 

Pullman P. ‘+ Co. vs. Speck, 113 U.S. Rep. 84. 

Grezory vs. Hartley, 1 13 U.S. Rep., 742. 

the counsel for railroad company, recognizing the fact 
that the application for removal was made too late under 
the Act of March 3, 1875, do not aver in the petitition for 
removal. that a term of court had not passed at which the 
cause could have been tried ard that the case had not been 
tri-dl, but attempt to make the application under paragraph 
3, of section 639. Revised Statutes, page 113, and form their 
petition and bond under that section. 

The whole of Section 639, of Revised Statutes, was re- 
pealed by the Act of March 3, 1875. 

tiurdock vs. Hale U. 8. C. Cr. D. of Ind. 1 L. and E. 
Rep. No. 10—246. 
Clippingers Admr. vs. N. V. Ins. Co. 2 Cin. L. Bulletin 
218 _ 

Danville R. R., Case 7 Chicago Legal News 241. 

Chandler vs. Coe 22 Am. Rept. Smith, Common Consti- 
tutional ¢'enstruction, Secs. 786 and 787 

Murdick vs. City of Memphis, 20 Wall U.S. 517. 

United States va. Tyner, 11 Wall 88. 

7 Am Decisions 99 note. 

Lorane Plank R. Co. vs. Cotton, 12 Ohio St 263. 

King vs. Connell, 106 U. 8S. 396. 


The counse! for railroad company say that Part 3 of Sec. 
639 wax not repealed by Act of March 3. That the incon- 
sistency hetween tre two is not sufficient to repeal the 
former = In the ca-e of Morse re. Vance, 1 (thio Rep 10. 

Judve Hitchcock holds: “Jt is a well setthd rule that 
when a law enacts a thing to be done different trom the 
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sume thing required by a former law, the first thereby 
becomes repealed without anv direct expression of such in- 
tention by the law making power.”’ 


Certainly the provisions of the \ct of March 3, requir- 
ing the petition for removal to be filed “ before or at the 
“term at which the case could he first tried and before the 
“trial there:-f” is inconsist-nt with the right to file the pe- 
tition at a later date, and even if the ground for 
was nut repealed the time for filing the petition was. The 
conditions required to be inserte! in the bond for removal 
by the latter Act, are inconsistent with and different fr -m 
those required in the 639th section Revised Statutes. If 
the Act of March 3 did not repeal the 639th section, which 
of the conditions required by both acts should be used ? 


It is claimed that repeals by implication are not favored: 
But is this a repeal by implication within the meaning of 
the authorities that so hold ? 


\ repeal by implication, as we understand, is, where 
there is a statute existing upon a certain snbject, a subse- 
quent statute is passed upon the same subject containing no 
provision repealing the former, in such cases, the law mak- 
ing power having power to repeal the former law, and not 
having exercised that power, it raises the presumption that 
it had nv intention to repeal tne former at or it would 
have exercised its power and have done <o, but not having 
shown such intention to repeal the former ac, the courts 
hold, that the latter act does not repeal the former only in 
so far as its provisions are inconsistent with the pr visions 
of the former that thes eannot be reconciled. 

Chat ts not the factswith this case. By the lOth section 
of the Act of March 3, 1875, it is provided “that all acts 
“and parts of acts in conflict with the provisions of this 
“actar® hereby repealed.” Here congress has shown an 


Pnfention to repea!' something avd it is the duty of the cours 
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to ascertain what that intention was, and carry it out to the 
full extent It is well settled by authority that even the 
litteral words of a statute must give away to the intention 
of the law making power, and if that is true, how much 
more s» is it that an abstra‘t proposition of law must give 
way to such intention, or, in other words, not apply in sach 
a C18e. 


It seems 10 us, there is no doubt but that it was the in- 
tention of Congress, in passing the Act of March 3, 1875, 
to repeal all of the class of cases provided for in Sec. 639 
Revi-ed statutes. 

First—Take the title of the Act of March 3, 1875 
Second—Then the lauguage of the first section, which pro- 
vides, “ ‘That the Circuit Court shall have original cogni- 
‘“ zance ot all suzts of a civil sature, at common law, or in 
“equity.” Third—Then the second section, which provides, 
“ That any suzt, of a civil nature, at law. or in equity,” may 
be removed. Fourth—Then the language of the third sec- 
tion, which provides, That*the person “entitled to remove 
“‘ any suzt mentioned in the second section of this Act,” the 
lauguage ot which, with Section 1, is the same as that of Sec- 
tio. 2, +f Article 3, of the United States C. .nstitution, under 
and -y vir ue of which, the United States Courts, can take 
or obtain jurisdiction. Fitth—Then looking at the other 
provisions of the Act of 1875, with its broad and compre- 
hensiv- language, aud that it provides a single. straight and 
un torm mod- of procedure, so as not to allow exp:riments 
in the State (per Milter, Judze in Cavler vs Spreck, 113 
U.%. 87). Then the fact that the local prejudice resulting 
trom the war, that gave rise to th: Act of 1867, had ceased 
to any longer exist. 

From all of the above facts, there seems to us to be no 
doubt but that it was the intention of Congress, in passing 
the Act of March 3, 1875, to consolidate and codify all the 
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law upon the subject relating to this class of cases, pro- 
vided for in Sections 2 and 3, of the United States Consti- 
tution, “ between citizens of different states,” into onesingle 
section, with one mode of procedure applying to all. 


This, then, being the int-ntion of .( ongres-, the court 
should have nothing to do but to carry out that intention, 
and hold that the Act of March 3, 1875 repealed and super- 


ceded all former Acts relating to suits “ between cilizens of 


different states,” and that Section 639 was wholly r-pealed 
by it. We are aware that this court in the case of 113 U_ 
S. Report, has decided that the third »aragraph of Section 
639 was not repealed by tne Act of 1875, but for reasons 
above, we respectfully ask the court for a reconsideration 
and overruling of that case. 

But if this third paragraph was not superced: d by the Ac; 
of 1875, this case was not removable under that paragraph | 
because the pet.tion was not filed before the trial of the case 

The Revised Statutes, paragraph 3, provided tha the pe- 
tition for removal should b: filed before “ the trial” of the 
case. This case was put at issue by the demurrer. under 
Section 260, On o Code, and “A trial is a judicial examination 
“of the issues, wt-ether of law or of fact, in an action or pro- 
“ceeding.” Ohio Code, section 262, S. and C. Statutes 
1020. So that this case was final'v tried and decided «and 
final judgment renderd before the petition for r moval was 
filed, and the petition for removal does not aver the ca-e had 
not been tried, while the record showed it had been once 
tried. 

But, says the counsel for the railroad company, where the 
judgment of the court has been set aside snd a new trial 
granted. the case is removable, and cite the case of the In- 
sur.nce Company vs. Dunn, 19 Wai ace Rep., 214. That 
case was decided under the act of March 2, 1867, which re- 
quired the petition for removal to be filed “at anv time be- 
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“fore the final hearing or trial of the suit.” While in the 
Revised Statutes the word trial-is transposed from after the 
word “final,” and placed before it, so as to make it conform 
to act of 1866. 


This change was not made for nothing. The case of In- 
surance Company vs. Dunn had already been decided, which 
itis presumed Congress had full knowledge of before they 
enac ed the Revised States. “‘ It is apparent that this change 
“‘ was n tithe result of accident, but wasdeliberately made to 
“ secure uniformity upon the subject, in view of the conflict- 
‘‘ing decisions between the Federal and State Courts in the 
“ following cases: Ackerly cs. Vilas, 1 Abb., (™. S.) 284 
“sec, 24, Wis., 165. Johnson vs. Morrill, Wo :lsworth, 390. 
‘“‘ Insurance Co. vs. Dunn, 20 Ohio Stat., 175, and same 
“case, 19, Wall., (U.S.) 211. Brvant vs. Rich, 106 Mass.. 
¢192.” Whittier vs. Ins. Co.; 20 American, 187. 


This changein the wording of the statutes appears to have 
been ma le apparently tv get around the construction yiven 
to the act of 1867, in the 19 Wall. Report ; for if Congress, 
having full knowledge of that decision, had intended to fol- 
low the Act of 1867, they. would have worded it the same. 
The change was apparently made to do away with the in- 


_ justice resulting from the Act of 1867, under the construc- 


tion viven to it by the 19 Wall. Report, as is well illustrated 
bv the case at bar. Here the defendant below submit ed 
the case to the court, which decided Bates had no cause of 
action, and rendered a judgment in its favor. This was al} 
well. Th n the case was taken to the District Court where the 
judgment bel .w was -et aide, holding that Bates did have 
1 geod cause of action; then the case was taken to the 
S.preme court, which decided that Bates was entitled to 
recover, both of which latter decisions fully setrled the 
liabilitv of the railroad company to Bates, leaving nothing 
o be done to entitle him t+ reeover but to introduce, on the 
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retrial of the case, the evidence to sustain the facts stated in 
his petition. The decisions of the District and Supreme 
courts were binding and obligatory upon the rights.of the 
parties there:tter, and it would be «a gross outrage upon the 
rights of Bates, and an insult to the courts of Ohio, to now 
permit this railroal company, after it haa taken all its 
chances in the state courte, and found liab!e, to now makea 
lottery of the state courts, by removing the case to a court 
upon which the devisions of the state court settling the rights 
of the parties, has no binding force or effect. It was to get 
around these outrageous proceedings, that was permitted 
under the Act of 1867, that the change in the language of the 
Acts of the Revised Statutes, and of March 3, 1875, were 
made so as to |Lring the law back to the same state it had 
been in since the foundation of our national government; and 
under which the rights of parties had been long since settled 
by judicial decisions. 

Whittier vs. Hartford Ins. Co.. 20 «m,, 167. 

King va. Connell, 106 U. S., 397. 


SECOND. 


The Court of Common Pleas properly refused to certify 
the case to the Circuit Court because the petition tor re- 
moval, and the bond itself showed, that the bond presented 
with the petition for removal did not contain the conditions 
as required by the Act ot March, 1875. Even if the third 
paragraph of Section 639, Revised Statutes, was not re- 
pealed tw the Act of Murch S, 1875, that part of Section 
639 relating tu the bond to be given, is distinct from para- 
graph 3, as it referred to the other parsgraph and grounds 
of removal of S: ction 639, and the conditions of the bond 
required by the \ct of March, 1875 being different and in- 
consistent with the conditions required to be ir the bond 
under the Revised Statutes, repealed the latter; so that if 
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a removal can be mude under the Revised Statutes, the con- 
ditions of the bond must be thoge required by the Act of 
March 3, 1875. . 
In Terry va. ‘ Logomotive Works, 14 Black, C, C. Rep., 
260, it was held: “A suit; brought in a state court.in August, 
‘1875, and removal into this court were taken under sub- 
‘ livision 3.of Section 629..of the Revised Statutes. The 
“ bond given wag a bond as is provided for by Section 639, 
“and not such a bond as provided for by Section 3 uf the 
“ Act of March-3, 1875 (18 U. S. Stat.470). It contained 
‘* wo provisions forcgs’s. Held: That the suit was not prop- 
“erly removed.” | de 

See vases there cited.. 

20 Am. Law Register, pg. 38. 

Burdick vs. Hale et.al, 8 Chicago E. News, 192. 

Bates vs. Rai‘road Co., 39 Ohio St. 197. _ , 

Webber vs. Bishop ez a/, 13 Federal Rep., 49. 
McMurdy vs. Con. G. L., Ins. Co., 9 Chicago I.. News, 


Farmers’ Land Trust Co. ve. C. P. and S. R. R. Co., 12 
Chicago L. N.. 65. 


¢ 


Tbe bond presented did not contain the conditions that 
the party removing shall enter in the Circuit Court, “A 
‘‘copy of the record,” and “pay all costs that may be 
“ awarded by said Circnit Court, if said court shall hold 
“that said suit was wrongfully or improperly removed 
“thereto,” as required by Section 3 of the Act of March, 
1875. - 
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There can be found no case in either state or federal court 
where it has been held, that the state court lost its jurisdic- 
tiov, unless the bond, with the conditions prescrib+d by law> 
with good and sufficient surety, is filed with the petition, 
in the stat court. On the contrary, it is in all cases held, 
tha itis only, on complying with all of the requirements 
prescribed by law, that a party can be taken from one juris- 
diction to another against hiscunsent. This is affirmatively 
s.own and required by the very language of the statutes, for 
it states, “it shall then (2.e., on filing of petition to remove 
“and file therewith a bond with conditions specifically required 
‘by the Act) be the duty of the state court to accept said pe- 
“ tition and bond, and proceed no further in such suit.” 
The |-nguage of this Act not only authorizes the state 
sourt to act in accepting the bond, tut also leaves it to pro- 
ceed it such bond as required by law is not filed. This is 
further shown by the provisions of the seventh Section of the 
Act, which authorizes the Cireuit Court to enforce the state 
court to return the reeord in the case removed. only when 
the party “ have complied with the provisions of this Act 
“for the removal of the same.” 


‘ The rght to remove a suit from a state court to the 
Circuit Court of the United States is statutory, and to ef- 
“ tect a transfer of jurisdiction, all the requirements of the 
‘statutes must be followed. If this is done the controversy 
“is brought properly within the jurisdiction of the Cicuit 
“Court, and may be lawfully disposed of there ; but if not, 
“the rightful jurisdiction continues in the state court.” 


Per Waite, Chief Judge in Babbitt vs. Clark, 1 3 U.S, 
Rep., 610. 

In the removal ca-es, 100 U.S. Rep., the court says, on 
page 474: 

- As in the cas+ of the sflicieney of the bond, the ques- 
“tion here is not whether, if the statement of the petitioner 
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‘‘ in that particular had been denied. It would have been 
“ competent for the state court to institute an inquiry on 
‘ that subject, but whether on the facts, as they appear on 
* the face of the record, which also shows bow they should 
“have appeared to the court below, that court was justified 
‘in proceeding further in the suit. We fully recognize the 
‘ principle heretofore asserted in many cases, that the state 
“court is not require‘ to let go its jurisdiction unti! a case 
“is made which upon its face shows -that the petitioner can 
remove the cause as a matter of right.” 

When i- it shown “on the face of the record * * the 
“ petition can remove the cause as of right?” Assuredly 
not, when it appears by the averments of the petition and 
the bond itself, that it did not contain the conditions pre- 
scribed by the law. And, therefore, showing that the 
conditions required by faw to effect the removal were not 
complied with : 


In Gregory vs. Hartley, 113 U.S., 742, was a writ of 
error to reverse the Supreme Court of Nebraska, on the 
single ground that it decided that the District Court of 
Lancaster county had jurisdiction t» proceed witb the 
suit after a petition for the rem-val to the Circuit 
Court had been made and filed in the District Court. 
The District Court refused to grant the petition for removal 
and surrender its jurisdiction aod proceeded to a final hear- 
ing and decree. Whe refusal of the District Court was not 
made for want of a juri diction ground that could not 
be waived, but for the reaso«, as appears from the report 
thar the , etition for removal was not file| within the time 
prescrilxd by law (an objection that might be waived. ) 
this court -aid, page 745: “ To our minds, iis very clesr 
“that there was po error in the rulings ct the courts below. 
upon the federal question involved, whicn alone con be 
“vonsiderrd by us. The — istrict Court was not bound to 
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* surrender its jurisdiction until a case was made which on 
“‘ the face of the record showed that the petitioners were in 
“law entitled to a removal. The mere filing of a pétitio. 
‘is not enough, unless, when taken in connection with the 
“rest of the record, it shows on its face that the petitioner 
“has under the sta:ute the right to take the suit to another 
“tribunal,” and affirmed tha judgments of the state courts. 

In Insurance Co. vs. Pechner, 99 U. S. Rep, 183, and 
Armor vs. Armor, 95 U. S., 186, the state Nice prigeg 
court refused to certify the case to the Circuit Court, but 
proceeded to ju:'gment, as was d>ne in this «a-e, and heing 
brought to this court through writs of error, this court says 
‘The court (ie, state court), had the right to the ‘he 
’ case as made by the party himself, and not inquire turther, 
“ If that was not sufficient to oust the jurisdiction, there was 
‘‘no reason why the court should not proceed with the cause,’ 
and affirmed the judgment of the state courts, which it could 
not have done, if, by mere filing of the petition without the 
requisite bond,” ousted the state court of jurisdiction. 

See Merchants Na. Bank vs Brown, 4 Wood, 263. 


Counsel for the railrosd c mpany cite the case of Denni- 
vs. Alachua Co., 3 Wood, 688. decided by District Judge 
Settle, as deciding that the bond cau be am-nded, aud that 
it requires n- action of the state courts for removal, and then 
attempt to draw the conclusion, that the state court has nu 
jurisdiction, even if the bond is defective. The filing of the 
petition and bond, with the conditions prescribed by law, are 
ju-t as essential to the jurisdiction of the Circuit Court as 
the issuing and serving of » summons, and how the judge 
arrives at the conclusion ‘hat a court can act when it }as 
no jurisdiction, we cannot comprel end — He cites no author- 
ity to sustain him, while the authorities cited by him to su--. 
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tain his sixth ground, seem to negative his co:clusion, by 
showing that it is only bv the “ presentation of the proper 
* petition and bond ”’ that the state court loses i s jurisdiction 
and the Circuit Coust receives it, and the authorities above 
cited, us well as Wells ex. parte, 3 Wood, 128, sustain the 
position, that the state court has the right to act, and nega- 
tive the conclusion attempted to be drawn by council, from 
the Denn's case. Evenit the bond could have been amended 
ou appli-ation, it does not affect thir case. Here the case 
was fully argued by council. At the time of application for 
rewoval,the cour made its deision. No application was 
made t» the cour to amend this bond or file another, b «t 
the company contending, as it now does, that the bond was 
proper. took its exception, and was willing t+ stand its 
chances (if it go defertel on the merits) upon the peti: 
tion and bond being proper, as they were and appear upon 
reco:d, and g-t tne cas» reversed. Having taken its chances 
i¢ has no right now to raise the question that it seeks, «nd 
probably could, as to what «ould have beea its rights, and 
the duty of the state court, if they had amended, or made an 
a plication to ame: d ‘he bond. | 

So that, conceding that if this bond had contained the con- 
ditions required by la. , and the petition for removal! so re. 
cited, and on the filing of them in the state court, it would 
have ousted its jurisdiction, and made it subsequent pro- 
ceedings void. Y+t, where the petition or Lond are not such 
as required by law, as shown upon the face of this recard, it 
is the same as if none had een filed, and the state court re- 
tained its juris tietion, and its holdin ,and the h Iding of the 
Supreme Court of Ohio wer proper, and not erroneous and 
should b  atfirmed. 


THIRD. 


there was no justifiestion or evidener given t. the court 
that the sureties on the bond w:- re sufficient, and in the ab- 
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sence of a fiuding of the court. or a showing to th: court by 
affidavit or other evidence, shown by a bill of exceptions, 
setting forth the evidence, this court is bound to pre-ume 
they were not good and sufficiest surety, if it is nec- 
e-sary tu sustaiu the judgment or order of the C: urt of Com- 
mon Pleas. It is said this mav be, and was waived. We 
admit it might be waived, and if the court hxd ordered the 
removal, it would be presumed that the qualifications were 
made or waived,to sustain the order of removal,but we know of 
no authority where it is held, that ac urt of err rs will pre- 
sume such a fact, or hold it was waived for the purposes of 
reversing an order or a judgment. 

Dallas vs. Fernean, 25 O. St 235 and 236. 

We therefore claim there is no error apparent upon the 
face of the record prejudicial to the plaintiff in errer and 
the judgment of the Supreme Court of Ohio should be 
aftir med. 


GIBSON ATHERTON, 
J. A. Fuory. 


al OF RECORD. 


! : K ears ee eae, * 5 Bag ee ae ee ee ee “i oat —s Pe £ a aos 6 anit x  % — g. 
% Ee Sag Sn Pe SORE Lg Oe ee pi Ne eae) ay SE te Lae es he sg tg Oe es Kee Pa Re ge eke eee Se See 2 tee ata, 5 
silts 5 Bevo iw ee Cae He on - sao ag ons < ate See Whee” GE * ERP RT Oe CEN, ME ME Re ere, aN ane FF & Se Pe ES fee ee oe: eo 3 * : ay! hes Sts 5 
RE Dae Sar Le ee ee Sada ate BOA SE MNES > : : Girt Pepe - “ars vot Cyiby > ' : % * . ~ yf. 
i ab eet oe A ee te ; : : “ iY « x 
y ’ 
as : Sages alae ares #4, ‘ ~ < oN Reems * OO 
wert i Dita eae ahs : ~ P : : : a 
v x : ¥ Y ¥ ¥ 
¢ a ‘ 
5 - 
# fe 
= x 
# 
t. 
ve 
4 
° 
> 
4 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1884. 


“Ne. oonets™ > 


CHARLES G. PEPER, SUED AS CHARLES G. PEPER AND 
COMPANY, AND GEORGE G. LATTA, APPELLANTS, 


US. 


- SAMUEL W. FORDYCE, ASSIGNEE OF WALTER A. MOORE, 
AND WALTER A. MOORE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR, THE 
EASTERN DISTRICT OF ARKANSAS. : 


.FILED SEPTEMBER 22, 1883. 


14 


sence of a finding of the court. or a showing to th’ court by 
affidavit or other evidence, shown by a bill of exceptions, 
setting forth the evidence, this court is bound to pre-ume 
they were not good and sufficiayt surety, if it is nec- 
e-sary tu sustaiv the judgment or order of the C. urt of Com- 
mon Pleas. It is said this mav be, and was waived. We 
admit it might be waived, and if the court hsd ordered the 
removal, it would be presumed that the qualifications were 
made or waived,to sustain the order of removal ,but we know of 
no authority where it is held, that ac urt of err rs will pre- 
sume such a fact, or hold it was waived for the purposes ot 
reversing an order or a judgment. 

Dallas vs. Fernean, 25 O. St 235 and 236. 

We therefore claim there is no error apparent upon the 
face of the record prejudicial to the plaintiff in errer aud 
the judgment of the Supreme Court of Ohio should be 
aftir med. 


GIBSON ATHERTON, 
J. A. Fuory. 
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sence of a fiuding of the court. or a showing to th» court by 
affidavit or other evidence, shown by a bill of exceptions, 
setting forth the evidence, this court is bound to pre-ume 
they were not good and sufficiayt surety, if it is nec- 
e-sary tu sustaivu the judgment or order of the C: urt of Com- 
mon Pleas. It is said this mav be, and was waived. We 
admit it might be waived, and if the court hed ordered the 
removal, it would be presumed that the qualifications were 
made or waived,to sustain the order of removal,but we know of 
no authority where it is held, that ac urt of err-rs will pre- 
sume such a fact, or hold it was waived for the purposes ot 
reversing an order or a judgment. 

Dallas vs. Fernean, 25 O. St 235 and 236. 

We therefore claim there is no error apparent upon the 
face of the record prejudicial to the plaintiff in errer and 
the judgment of the Supreme Court of Ohio should be 
aftir med. 

GIBSON ATHERTON, 
J. A. Fuory. 
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C. G. PEPER, &¢C., ET AL. VS. 8S. W. FORDYCE, &C., ET AL. 1 


1 Be it remembered that on the 11th day of June, 1881, came 
into the office of the clerk of the circuit court of the United 


States for the eastern district of Arkansas, S. W. Fordyce, by Murphy 


& Rector and Cohn & Cohn, Esqs., his solicitors, and filed therein a 
bill of complaint against Charles G. Peper, in the words and figures 
following, to wit: 

Jomplaint in Equity. 


In U.S. Cireuit Court for the Eastern District of Arkansas. 


SAMUEL W. Forpyckr, as Assignee, &c¢., Plaintiff, 
against 
CHARLES G. Peper and GrorGe G. Latrra, Defendants. 


The plaintiff, Samuel W. Fordyce, who, as assignee of Walter A. 


Moore, at the instance of his creditors and for their benefit, brings ~ 


this suit, says: That in theemonth of August, 1880, the defendant, 
Charles G. Peper, a cotton factor and commission merchant, 
2 doing business as such in St. Louis, Mo., under the name and 
stvle of Charles G. Peper & Co, agreed with the said assignee, 
Walter A. Moore, then a merchant, doing business as such in Hot 
Springs, Arkansas, to honor and pay his drafts and bills of exchange 
to the amount of seven thousand dollars, as an inducement to said 
Moore to ship and consign to him at St. Louis, Missouri, for sale 
on commission, cotton, which he, the said Moore, might control or 
purchase in connection with his said business during the cotton 
season—fall, winter, and .spring next following ; that said Moore 
thereafter drew upon and received from defendant considerable sums 
of money, about seven thousand dollars, and upon the opening of 
the cotton business began to ship and consign cotton to defendant 
as aforesaid, and continued so to do until the 14th day of May, 
3 1881, said shipments embracing large quantities of cotton, in 
the aggregate nine hundred and twenty-seven bales, of there- 
about; that after commencing the shipment said Moore, under agree- 
ment with defendant, drew upon him at different times for money, 
and reeeived the same; that from the commencement of the said 
transactions to their close a large sum of money, thirty-nine thou- 
sand nine hundred and eighty-four dollars and fifty-eight cents, was 
so drawn, as is shown by said Moore’s books, and the statements and 
representations of his book-keeper, and those most familiar with his 
business. Plaintiff charges that this sum embraces all the money 
ever received or had by said Moore from defendant. And plaintiff 
further says that on the tenth day of January, 1881, when de- 
fendant had on hand and unsold a large quantity of cotton 
of the said Moore, he, the defendant, insisting that said 
4 Moore would, upon a fair estimate of the value of said cotton, 
then be indebted to him in the sum of seven thousand three 
hundred dollars and thirty-eight cents, Induced said Moore to exe- 
cute three promissory notes for two thousand four hundred and 
thirty-three dollars and forty-six cents each, with interest at the rate 
of ten per cent. per annum, the first to become due ninety days 
after the date thereof, the second six months, and the third nine 
1—587 
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months after date, and by assuring and representing to said Moore 
that if he would secure said notes he would hold all cotton of said 
Moore then in his hands, or thereafter to be consigned to him, until 
the same should rise in price and could be profitably sold, induced 
said Moore to execute a deed of trust, a copy of which, marked Ex- 
hibit A,is attached and made part of this complaint, whereby 
D he conveyed to George G. Latta the following lands, situated 
in the county of Garland, and State of Arkansas : 
Lot No. 1, in block No. 41; lots No. 1, 2, 3, in block No. 42; lot No. 
6, in block No. 186; lot No. 2, in block No. 155, in the town of Hot 
Springs, and in the original Hot Spring reservation; also the west 
half of the southwest quarter of section fifteen, township 3 south, 
range 19 west ; the undivided 3 of east 3 of the southwest + of sec- 
tion 31, in township 2 south, of range 19 west, in trust, reciting, 
among other things, particularly said notes, and providing that if 
either or any part of said notes, or the interest, should be unpaid at 
maturity, the whole should become due, and conferring upon said 
Latta power and authority to sell said lands at public vendue to 
the highest bidder, for cash, at thé court-house door of said 
6 county, on giving twenty days’ notice by publication in some 
newspaper printed in the city of Hot Springs, Arkansas, at 
the time, terms and place of sale, and to apply the proceeds to the 
payment of said notes and interest and other expenses of sale, and 
also induced said Moore to execute another deed of trust conveying 
to said Latta the following lands situated in said county and State, 
to wit: | 
The undivided 3 of lots 5 and 6, in block No. 127; lot No. 9, in 
block No. 130; lot No.1, in block No. 8; lot No.2 and 3 and 4 and 
5, in block No. 10; the undivided } of lot. No. 15, in block No. 77; 
undivided 3 of lots 6 and 11, in block No. 178; lots 1 and 2, in block 
190; lots No. 1, 2, 3, in block No. 191; lots 1,2, 3,4, 5,in block No. 
180; lots 1, 2, 3, 4, 14, 15, 16, in block No. 177; lots No. 1, 2, 4, 5, 
13, 14, in block No. 179, in the city of Hot Springs, and in the 
original Hot Spring reservation. That said deed,a copy [of] 
7 which, marked Exhibit B, is attached to and made a part 
of this complaint, recites the same notes, and contains, in 
effect, the same provisions for sale by said Latta in case of their non- 
payment as the deed first named, but contains no provision for any 
of said notes to become due thereon than according to their turn. 
And also on the same day induced said Moore to execute to him 
another promissory note for one hundred dollars, for money to be 
thereafter paid said Moore by defendant, which said note is, by its 
terms, due and pavable on the first day of September, 1881, and as 
security for the payment of said note induced said Moore to execute 
another deed of trust (a copy of which, marked Exhibit C, is attached 
to and made a part of this complaint) to said Latta, conveying 
to him same land embraced in the first deed above mentioned, re- 
citing said last-mentioned note, and empowering, in default 
§ of its payment, said Latta to sell said land upon the same 
terms 1n effect and notice as set forth in said first-mentioned 


deed. 
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And said defendants, on the same, as a further security for the 
three notes first above mentioned, induced said Moore to execute to 
him in his assumed name of Charles G. Peper & Co. a deed of 
mortgage upon the following property, to wit, a two-story frame 
building on lots 11 & 12, in block 86, in said city of Hot Springs; 
that said mortgage, a copy of which, marked Exhibit D, is attached 
to and made a part of this complaint, among other things, recites 
suid notes, and in terms empowers defendant or his agent to sell 
said property in default of payment, on giving notice, ete. 

That defendant, as a further inducement to said Moore to ex- 

ecute said notes, deeds, and and mortgages, promised him 
9 that if he would do so he would furnish and advance to him 

such money as he might need in his business prior to an ad- 
vance in the price of cotton, at which he, the said Moore, might 
be willing to sell. 

Plaintiff further states that said Moore has since the advancement 
of said money by defendant began paid defendant five thousand 
three hundred and thirty-seven dollars and thirty-eight cents. That 
of all the cotton shipped and consigned by said Moore to defendant, 
defendant sold prior to the second day of June, 1881, only sixty-two 
bales to plaintiff’s knowledge, though plaintiff is informed and be- 
lieves and charges that defendant in the month of May transferred 
the whole of said cotton to his own name, with a view to make it 

appear that he had sold it in case of rise of price: that cn the 
10 second day of June, 1881, the defendant sold all of said co.ton, 

860 bales, at nine amd one-eighth cents per pound, against 
the objectors of plaintiff and of said Moore and some of his credi- 
tors, but has rendered neither to the plaintiff nor to said Moore an 
account of said sale; that defendant pretends that the charges upon 
said cotton are erroneous, storage alone being in excess of two hun- 
dred dollars per month ; that he also claims large sums for insur- 
ance and attention to said cotton, all of which are unjust; that 
exclusion of said last-mentioned sale said Moore, to the best infornma- 
tion and belief of plaintiff, owes defendant altogether not exceeding 
$34,547.20, and that if ths sale of said Jast-mentioned cotton and 
the proceeds thereof were properly accounted for by the defendant 

Peper said Moore would owe him nothing, but he, on the 
11 contrary, is indebted to Moore, although defendant pretends 

that Moore owes him about $15,000.00; that said notes are 
not independent of the open account between him and Moore, but 
are fora part of the $39,984.58 advanced as aforesaid, a copy of 
which, marked Exhibit E, is attached to and made part of 
this complaint, and that. plaintiff duly qualified as such as- 
signee; that said creditors are numerous, and said Moore is an 
insolvent creditor; that two of them, Zuberbier & Behan, have in- 
stituted suit in behalf of themselves and all other creditors who 
may desire to make themselves parties thereto in this court to 
carry out and execute said assignment; that a large number of 
said creditors have made themselves parties to said suit, including 

defendant, and that all of said creditors are, as plaintiff is, 
12 advised, favorable to the same ; that said principal defendant, 
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Peper, is a resident and citizen of the State of Missouri, and 
that plaintiff is a resident and citizen within this district of Ar- 
kansas; that the taking of an account of the transactions between 
said Moore and defendant is essential to the interest of all parties 
concerned ; that the property embraced in said deeds of trust and 
mortgage is valuable, 0 $15,000.00; that the defendant has 
under said deeds of trust and mortgage published in the Daily Sen- 
tinel, a newspaper, three notices, copies of which, marked F, G, & 
H, rebate 5 are attached to and made part of this complaint ; 
that he under said mortgage, said Latta, under said deeds of trust, 
will sell said property for cash, at public auction, at the court-house 
door in said county, on the fourteenth day of June, 1881, to pay said 

notes, and that they will so sell the same unless restrained by 
13 order of this court; that if they do sell, said property will be 

sacrificed, and the title so clouded and embarrassed that plain- 
tiff will be able, in consequence of the unwillingness of per- 
sons to buy with said matters unsettled and a deed outstanding, to 
realize nothing within the time allowed by law for his disposition of 
the same from said property; that said deeds of trust and mortgage 
contain in terms a wa-ver by said Moore of apprais-ment provided 
under the laws of Arkansas, and the defendants are proceeding in 
disregard of such apprais-ment laws; that plaintiff and the creditors 
are remediless at law. 

And plaintiff further complains and says that he 1s advised, and 
avers the fact to be, that upon an accounting had and obtained, as 
aforesaid, it will be found that the said defendant Peper is entitled 

to no amount as now due and owing to him by said Moore, 
14 or a small amount which he is entitled [to] enforce under the 

said deeds of trust, and that he is his intention, for the benefit 
of the creditors named in said assignment, to redeem the said prop- 
erty covered by said deeds when the correct amount 1s so ascer- 
tained, if upon said accounting, as he avers the truth to be, the 
amount due shall be found to be as above averred. 

Plaintiff therefore prays than an account be taken between him 
and defendant of the transactions between defendant and said 
Moore; that true accounts be tendered by defendant Peper ; that 
said defendant J%e decreed to pay any balance that may be found in 
favor of plaintiff on account of said transactions; that if a balance 
should be found to be due defendant (which plaintiff denies), such 
order be taken looking to interest of the other creditors and for 

their protection consistent with defendants’ rights as to the 
15 court shallseem meet; that said defendants, their agents and 
attorney, in the mean time be restrained from selling said 
lands and property under said deeds of trust, mortgages, and notices, 
and for such otaer and general relief as the court may deem just 
and proper in the premises. 
COHN & COHN, 
MURPHY & RECTOR & SUMMERS, 
: Sol’s for PUG. 


Samuel W. Fordyce, the plaintiff, says: That all the statements in 
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the foregoing com arg made upon his own knowledge are true, and 
that he believes all of such statements as are made upon informa- 


tion and belief to be true. 
SAM’L W. FORDYCE, 
Assignee of W. A. Moore. 


_ Subscribed and sworn to before me, this 11 day of June, 1881, at 
Garland county, in the State of Arkansas. : 


[SEAL] ANDREW BRUON, 
Notary Public. 
16 $2,433.46. Hor SprinGs, ARK’s, January 10th, 1881. 


: Nine months from even date herewith, I promise to pay to 
Charles G. Peper «& Co., or order, the sum of two thousand four hun- 
dred and thirty-three 745; ($2,433.46), with interest at the rate of 
ten per cent. per annum from date hereof until paid, for value re- 


ceived. 
W. A. MOORE. [sEAz.] 
Endorsed: Filed May 7, 1883. Ralph L. Goodrich, clerk. 


$2,433.46. Hor Sprinas, ARK’s. 


Six months from even date herewith, I promise to pay to Charles 
G. Peper & Co., or order, the sum of two thousand four hundred 
and thirty-three 54%; dollars ($2,433.46), with interest at the rate of 
ten per cent. per annum frem date hereof until, paid for value re- 


ceived. | 

W. A. MOORE. = [seEAx.] 
17 Endorsed: Filed May 7, 1883. Ralph L. Goodrich, clerk. 
$2,433.46. Hor Sprines, Ark’s, January 10th, 1881. 


Ninety days from even date herewith, I promise to pay to Charles 
Gi. Peper & Co., or order, the sum of two thousand four hundred and 
thirty-three 7,9, dollars ($2,433.46), with interest at the rate of ten 
per cent. per annum from date hereof until paid, for value received. 


W. A. MOORE. = [sEAtz.] 
Endorsed: Filed May 7, 1883. Ralph L. Goodrich, clerk. 


(This note is endorsed as follows:) Received on the within this 
January 13th, 1881, the sum of six hundred and eighty-six do!lars 
and ten cents. Received on the within this January 13, ’81, fifty- 
six dollars. May 14, credit by cash, three hundred twenty-five +34 dol- 
lars. 


18 $100. Hort SprinGs, ARK’s, January 13, 1881. 


On or before the first day of September next fixed, I promise to 
pay to Charles G. Peper & Co., or order, the sum of one hundred 
dollars, for value received, with interest at the rate of ten per cen- 


tum per annum from date hereof until paid. 
W. A. MOORE. 


rate gnet Seb hes els 
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EXHIBIT A. 


This deed, made and entered into this 10th day of January, eigh- 
teen hundred and eighty-one, by and between Walter A. Moore, of 
the county of Garland, State of Arkansas, party of the first part, and 
Geo. G. Latta, of the county of Garland, State of Arkansas, and 
Charles G. Peper & Co., of the city of St. Louis, State of Missouri, 
party of the third part, witnesseth: That the said party of the first 

part, in consideration of the debt and trust hereinafter men- 
19 tioned and created, and of the sum of one dollar to him paid 
by the said party of the second part, the receipt of which is 
hereby acknowledged, do by these presents grant, bargain and sell, 
convey and confirm, unto the said party of the second part the fol- 
lowing-described real estate, situated in the county of Garland, State 
of Arkansas, to wit: Lot numbered one (1), in block numbered (41) ; 
lots numbered one (1) and two (2) and three (3), in block numbered 
forty-two (42); lot numbered six (6), in block numbered one hun- 
dred and eighty-six (186) ; lot numbered two (2), in block numbered 
one hundred and fifty-five (155); the said lots and blocks being in 
Hot Springs reservation, and being in accordance with the survey 
and return of the Hot Springs commissioners; and also the west 
half (W. 34) of southwest quarter (S. W. 4) of section fifteen (15), 
township three (3) south, range nineteen (19) west ; and also 
20 my undivided one-half interest in the east half of the south- 
west quarter and the west half of the southeast quarter of 
section thirty-one (31), township two (2) south, range nineteen (19) 
west; to have and to hold the same, together with the appurtenances, 
to the said party of the second part, and to his successors hereinafter 
designated, and to the assigns of the said party of the second part, 
or of said successor forever, in trust, however, for the following pur- 
OSe : 
Whereas the said Walter A. Moore, grantor, is justly indebted unto 
said Charles G. Peper & Co., upon three (3) certain promissory notes, 
bearing even date herewith, payable to the order of Chas. G. Peper 
& Co., ove note for the sum of two thousand four hundred and 
thirty-three 46 ($2,433.46) dollars, with ten per cent. interest, due 
and payable ninety days from the 10th of January, 1881; the sec- 
ond note for two thousand four hundred and thirty-three 
21 to's dollars, ($2433.46), with ten per cent. interest, due six 
months from January 10th, 1881; the third note for 
$2,433,46. with ten per cent. interest, due nine months from Janu- 
ary 10th, 1881; and has also agreed and covenanted with said par- 
ties as aforesaid that the assessments due the United States Govern- 
ment for said lots shall be paid to said Government on or before the 
first day of September, 1881: Now, if the said notes be well and 
truly paid as the same severally become due and payable according 
to the tenor and effect of said notes, and each of them, and if the 
said covenants and agreements in regard to the assessments for the 
lots due the United States Government shall be faithfully kept and 
performed, then this deed shall be void, and the property herein- 
after conveyed shall be released at the cost of the said party of the 
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first part; but should default be made in the payment of the 
22 said notes, or.either of them, or any part of either of them, 
or the interest that may accrue thereon, as the same severally 
become due and payable, then the whole of said notes shall become 
due and payable, then this deed shall remain in force, and the said 
party of the second part, or in case of his absence, death, refusal to 
act, or disability in anywise, the (then) acting sheriff of Garland 
county, Arkansas, at the request of the legal holders of said notes, 
or either of them, may proceed to sell the property hereinbefore de- 
scribed or any part thereof, at public vendue, to the highest bidder, 
at the court-house door of Garland county, Arkansas, for cash, first 
giving twenty (20) days’ public notice of the time, terms, and place of 
said sale and of the property to be sold, by advertisement in some 
newspaper printed in the city of Hot Springs, Arkansas, and 
upon sale shall execute and deliver a deed in fee-simple 
23 of the property sold to the purchaser or purchasers thereof, 
at which sale any of the parties hereto may purchase as 
other parties and receive the proceeds of said sale, out of which he 
shall pay, first, the costs and expenses of this trust, and, next, the 
debt and interest, and the remainder, if any, shall be paid to the 
said W. A. Moore, or his legal representatives; and said W. A. Moore 
waives all rights and privileges under act regulating sales of 
property, approved March 17th, 1879, and the party of the second 
iron covenants faithfully to perform and fulfill the trust herein cre- 
ated. 
In witness whereof, the said parties of the first part have here- 
unto set their hands and seals, the day and year first above written. 
Executed in presence of— 

WALTER A. MOORE. — [sEAr. 

GEO. G. LATTA. SEAL. 

CHAS. G. PEPER «& CO. [srau. 


24 STATE OF ARKANSAS, 
County of Garland, 


Be it remembered that on this 10th day of January, A. D. eigh- 
teen hundred and eighty-one, before me, the undersigned, a notary 
yublic within and for the county and State aforesaid, duly qualified 

fay 20th, 1878, for a term expiring May 20th, 1882, came Walter 
A. Moore, George G. Latta, and Charles G. Peper, who are person- 
ally known to me to be the same persons whose names are sub- 
scribed to the foregoing instrument of writing as parties thereto, and 
they acknowledge the same to be their act and deed for the uses, 
considerations, and purposes therein mentioned and expressed. 

In witness whereof, I have hereunto set ny hand and affixed my 
notarial seal, tne 10th day of January, 1881. 

ANDREW BRUON, 
Notary Public. 


25 Filed for record January 10th, 1881, at 12.30 p. m. 
J. H. LAW, Clerk. 
W. WRIGHT, D.C. 
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STATE OF ARKANSAS, 


County of Garland, ~ 


I, J. H. Law, clerk of circuit court, and ez-officio recorder within 
and for the county aforesaid, hereby certify that the within is a trué 
and perfect copy of deed of trust W. A. Moore to G. G. Latta, 
trustee for Charles G. Peper, as appears upon record “F,” pages 394 
and 395, records, deeds, and mortgage, now on file in my office. 

Witness my hand and seal of circuit court, this 10th day of January, 


[sEAL.] J. H. LAW, 
Clerk and Recorder. 


26 EXHIBIT B. 


This deed, made and entered into this tenth (10) day of January, 
eighteen hundred and eighty-one, by and between Walter A. Moore, 
of the county [of] Garland, State of Arkansas, party of the first part, 
and George G. Latta, of the county of Garland, State of Arkansas, 
party of the second part, and Charles G. Peper & Co., of the city. of 
St. Louis, State of Missouri, party of the third part, “ witnesseth :” 

That the said party of the first part, in consideration of the debt 
and trust hereinafter mentioned and created, and of the sum of 
one dollar to him paid by the party of the second part, the receipt 
of which is hereby acknowledged, do by these presents grant, bar- 
gain, and sell and convey unto the said party of the second part the 
following real estate, always, however, subject to a deed of trust here- 

tofore executed to the Arkansas State Bank, or Polhamius 
27 and Gaines, as proprietors thereof, to wit: An undivided one- 

half interest in lots five (5) and six (6), in block numbered one 
[hundred] twenty-seven (127) ; lot numbered nine (9), in block 130 ; 
lot number one (1), block No. 8; lots No. two (2), three (3), four (4), 
and five (5), in block No. 10; and also my undivided one-fourth in- 
terest in lot numbered fifteen (15), 1m block 77; and also my undi- 
vided one-half interest in the following real estate, subject alwavs 
to a prior deed of trust executed on the 10th day of January, A. D. 
1881, to Dodd, Brown and Co., of St. Louis, Mo.; Scharb & Co., 
of said city; Meyer Bros., of said city, and P. J. Willis and Bro., of 
Boston, Mass., to wit: 

Lots 6 and 11, block 178; lots one (1) and two (2), block 190; lots 

No. one (1), two (2), and three (3), of block 191; lots one (1), two 
(2), three (3), four (4), and five (5), block 180; lots one (1), 
28 two (2), three (3), four (4), fourteen (14), fifteen (15), sixteen 
(16), block 177; lots No. one (1), two (2), four (4), five (5), 
thirteen (13), fourteen (14), block 179; said lots being in Garland 
county, Arkansas, on the Hot Springs reservation, and according 
to the return and survey of the Hot Springs U. S. commissioner. 

To haveand to hold the same, together with the appurtenances, to 
the said part- of the second part, and to his successors hereinafter 
designated, and to the assigns of said party of the second part, or 
of said successor forever, in trust, however, for the following pur- 
poses: Whereas, the said Walter A. Moore, grantor, is justly indebted 
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unto said Charles G. Peper & Co. upon three certain promissory 
notes, bearing even date herewith, payable to Charles G. Peper & Co., 
or order, three several notes, each being for the sum of two thousand 
fourhundred and thirty-three ;4% dollars ($2,433.46), with ten 
29 per cent. interest, due, respectively, ninety days, six months, 
and nine months from the 10th day of January, A. D. 1881, 
the said notes being secured by a deed of trust on certain other real 
estate, but the grantor desiring to further secure said notes, and has 
also agreed and covenanted with said parties as aforesaid, that 
the assessments due the United States Government for said lots 
shall be paid to said Government on or before the first day of 
September, 1881: Now if the said notes be well and truly paid 
as the same severally become due and payable, according to the 
tenor and effect of said notes and each of them, and if the said 
covenants and agreements in regard to the assessments for the lots 
due the United States Government shall be lawfully kept and per- 
formed, then this deed shall be void, and the property here- 
30 inbefore conveyed shall be released at the cost of the said party 
of the first part, but should default be made in the payment 
of the said notes, or either of them, or any part of either of them, or 
the interest that may accrue thereon as the same severally become 
due and payable, thepv this deed shall remain in force; and the said 
party of the second part, or in case of his absence, death, refusal to 
act, or disability in any inst., the (then) acting sheriff of Garland 
county, Arkansas, at the request of the legal holder of the said notes, 
or either of them, may procted to sell the property hereinbefore de- 
scribed, or any part thereof, at public vendue to the highest bidder, 
at the court-house door of Garland county, Arkansas, for cash, first 
giving twenty (20) days’ public notice of the time, terms, and place 
of said sale, and of the property to be sold, by advertisement 
ol in some newspaper printed in the city of Hot Springs, Arkansas, 
and upon such sale shall execute and deliver a deed in fee 
simple of the property sold to the purchaser or purchasers; whereof 
at which sale any of the parties hereto may purchase as other par- 
ties and receive the proceeds of said sale, out of which he shall pay 
first, the cost and expenses of this trust, and next, the debt and in- 
terest, and remainder, if any, shall be paid tothe said Walter A. 
Moore, or his legal representatives, and said W2A. Moore waive, all 
rights and privileges under act regulating sales of property, approved 
March 17th, 1879, and the said party of the second part covenants 
faithfully ¢o perform and fulfill the trust herein created. 
In witness whereof, the said parties of the first part have hereunto 
set their hands and seals the day and year first above written. 
Executed in presence of— | 


32 WALTER A. MOORE. SEAL. 
GEO. G. LATTA. SEAL 
CHAS. G. PEPER & CO. — [sraL.] 


STATE OF ARKANSAS, County of Garland: 


Be it remembered that on this 10th day of January, A. D. cighteen 
2—587 
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hundred and eighty-one, before the undersigned, a notary public in 


and for the county and State aforesaid, duly qualified, May 20th, 
1878, for a term expiring May 20th, 1882, came Walter A. Moore, 
George G. Latta, and Charles G. Peper, who are personally known 
to me to be the same persons whose names are subscribed to the fore- 
going instrument of writing as parties thereto, and they acknowledge 
the same to be their act and deed, for the uses, considerations, and 
purposes therein mentioned and expressed. 

In witness whereof, I have hereunto set my hand and affixed my 
notarial seal, this the 10th day of January, 1881. 

ANDREW BRUON, 
Notary Public. 


33 Filed for record at 12.30 p. m., Jan’y 10th, 1881. 
J. H. LAW, Clerk. 
W. WRIGHT, D. C. 
STATE OF ARKANSAS, : ee 
County of Garland, f 


I, J. H. Law, clerk of circuit court and ez officio recorder, within 
and for the county aforesaid, hereby certify that the within is a true 
and perfect copy of deed of trust, W. A. Moore to G.G. Latta, trustee 
for Chas. G. Peper, as appears upon record “ F,” pages 392 and 393, 
record, deeds and mortgages, now on file in my office. 

Witness my hand and seal of ‘circuit court, this 10th day of June, 
1881. : 

[SEAL.] | J. H. LAW, 
Clerk and Recorder. 
34 EXHIBIT C. 


Deed of Trust. 
Walter A. Moore to Geo. G. Latta, trustee. 


This deed, made and entered into this thirteenth day of January, 
eighteen hundred and cighiy-one, by and between Walter A. Moore, 
of the county of Garland, State of Arkansas, party of the first part, 
and Geo. G. Latta, of the county of Garland, State of Arkansas, party 
of the second part, and Chas. G. Peper & Co., of the city of St. Louis, 
State of Missouri, party of the third part, “ witnesseth :” 

That the said party of the first part, in consideration of the 
debt and trust hereinafter mentioned and created, and the sum 
of one dollar, to him paid by the said party of the second part, 
the receipt of which is hereby acknowledged, do by these pres- 
ents grant, bargain, and sell, convey, and confirm unto the party of 

the second part the following described property, situated in 
oo the county of Garland, State of Arkansas, to wit: Lots No. 

one, In bleck nymber torty-one (41); lots number one(1) and 
two (2) and three (3), 1 block No. forty-two (42); lot No. 6, in block 
No. one hundred and eighty-six (186); lot No. two, in block one 
hundred and fifty-five (155), said lots and blocks being in the Hot 
Springs reservation, and being in accordance with the survey and 
returns of the Hot Springs commissioners; and also the west half 
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(W. 3) of southwest quarter of section fifteen (15), township three 
(3) south, range nineteen (19) west ; and also my one-half undivided 
interest in the east half of southwest quarter; and also west half of 
southeast quarter of section thirty-one (31), township two (2) south, 
range nineteen west. 
“ne above land being subject always to a deed of trust exe- 
36 cuted on the 10th day of January, 1881, to Geo. G. Latta, as 
trustee, for the sum of seven thousand three hundred 33 dol- 

lars ($7,300.38.) 

To have and to hold the same together with the appurtenances to 
the said part- of the second part, and to his successors hereinafter 
designated, and to the assigns of the said party of the second part, 
or of said successors forever, in trust, however, for the following 
purpose. 

Whereas the said Walter A. Moore is jusily indebted unto Charles 
G. Peper & Co. upon a certain promissory note bearing even date 
herewith, payable to the order of Chas. Peper & Co. for the sum of one 
hundred dollars, with ten per cent. interest, due and payable the first 
day of September, 1881. Now, if the said note be well and truly paid, 

as the same becomes due and payable, according tothe time and 
37 effect of said note, then thisdeed shall be void,and the property 

hereinbefore conveyed shall be released at the cost of the said 
part- of the second part, but should default be made inthe payment of 
the said notes, or any part thereof, or the interest that may accrue 
thereon, then this deed shall remainin full foree, and the said party 
of the second part, or in case ‘of his absence, death, or refusal to act, 
or disability in anywise, the (then) acting sheriff of Garland county, 
Arkansas, at the request of the legal holder of the said note, may 
proceed to sell the property hereinbefore described, or any part 
thereof, at public vendue, to the highest bidder, at the court-house 
door of Garland county, Arkansas, for cash, first giving twenty (20) 
days’ public notice of the time, terms, and place of said sale, and of 
the property to be sold, by advertisement in some wri pth Ayr 080 

in city of Hot Springs, Arkansas, and upon such sale shall 
38 execute and deliver a deed in fee simple of the property sold 

to the purchaser or purchasers thereof, at which sale any of 
the parties hereto may purchase as other parties, and receive the pro- 
ceeds of said sale, out of which he shall pay first the cost and expenses 
of this trust, and next the debt and interest, and the remainder, if 
any, Shall be paid’ to the said Walter A. Moore, or his legal repre- 
sentative, and suould W. A. Moore waive all right and privileges 
under act regulating sales of property, approved March 17th, 1879. 
And the party of the second part covenants faithfully to perform 
and fulfill the trust herein created. | 

In witness whereof, the said parties of the first part have hereunto 
set their hands and seals, the day and vear first above written. 

WALTER A. MOORE. SEAL. 
GEO. G. LATTA. SEAL. 
3Y CHAS. G. PEPER & CO.) [sEAL. 


> 
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STATE OF ARKANSAS, 
County of Garland, 


Be it remembered that on this 13th day of January, eighteen hun- 
dred and eighty-one, before me, the undersigned, a notary public 
within and for the county and State aforesaid, duly qualified May 
20th, 1878, for a term expiring May 20th, 1882, came Walter A. 
Moore, Geo. G. Latta, and Chas, G. Peper, who are personally known 
to me to be the same persons whose names’ are subscribed to the 
foregoing instrument of writing as party thereto, and they acknowl- 
edge the same to be their act and deed for the purpose therein men- 
tioned. 

In witness whereof I have hereunto set my hand and affixed my 
notarial seal, this the 13th day of January, 1881. i 

[SEAL. ] ANDREW BRUON, 
Notary Public. 


S$ ¢ 


40 Filed for record January 13, 1881, at 2 o’clock p. m. 


STATE OF ARKANSAS, a 
_ County of Garland, f° 


I, J. H. Law, clerk of circuit court and ez officio recorder within 
and for the county and State aforesaid, hereby certify that the within 
and foregoing 1s a true and perfect copy of the deed of trust, W. A. 
Moore to George G. Latta, trustee for Chas. G. Peper & Co., as now 
appears upon record “ E,” pages 414 and 415, records deeds and 
mortgages, now on file in my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of circuit court, this 9th day of June, 1881. 

[SEAL. ] J. H. LAW, 


Clerk and, Recorder. 


W. A. Moore to Chas. G. Peper & Co., “ chattel mortgage.” 
Exuibit “ D.” 


41 This indenture made this tenth day of January, 1881, be- 
tween Walter A. Moore, party of the first part, and Charles G. 
Peper & Co., parties of the second part, “ witnesseth :” 

‘hat for and in consideration of thesum of ten dollars, the receipt of 
which is hereby acknowledged, the party ofthe first part has bargained, 
sold, granted, conveyed, and by these presents hereby bargain, sell, and 
convey to the party of the second part, his executors, administrators, 
and assigns, the following-described property, to wit: All of my 
household estate and property in a certain two-story frame building 
as constructed in lot No. 11-12 block No. 86, in Hot Springs, Gar- 
land county, Arkansas, said lots being leased from A. B. Gaines, 
and said building thereon being my property, and all of my interest 

in said building as aforesaid, to have and to hold the same 
42 unto the party of the second part, their executors, adminis- 
trators, and assigns forever, conditioned, however, as follows: 
Whereas the said party of the first part is indebted to the party of 
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the second part in the sum of seven thousand three hundred ,385 


dollars, as evidenced by three certain promissory notes due respec- 
tively ninety days, six months, and nine months from the 10th day of 
January, .1881, and each being for the sum of $2,433.46 dollars, 
with interest at rate of ten per cent., and the said Moore being de- 
sirous of further securing several said notes in addition to security 
already given. Now, if the party of the first part shall well and 
truly pay to the party of the second part the sum hereinbefore men- 
tioned, and all other indebtedness which may then be due the party 

of the secund part by the party of the second part, by the 
43 party of the first part, together with the cost of this trust, on 

or before the days of maturity of said notes, then this convey- 
ance shall be void; otherwise to remain in full force and effect; and 
in case any default shall be made in the payment of said indebted- 
ness as herein set forth, or either of said notes, or any part thereof, 
then the whole shall become due and payable, or should the party of 
the first part prior to the said maturity of said notes, or either of 
them, sell, or attempt to sell, ship, remove, or otherwise dispose of 
the property herein conveyed, or any part theréof, without the con- 
sent of the party of the second part, then in either event the party of 


second part, their agent or attorney, is hereby authorized and 


empowered to take charge of said property on demand, without 
process of law, and sell and dispose of the same, or so much, 
as will be necessary, at public sale, at the court-house 
44 of Garland county, Arkansas, for cash in hand, upon two 
weeks’ notice in some. newspaper published in the county, 
or by written notices posted in five conspicuous places near the 
property, at which sale any of the parties hereto may purchase, as 
other parties, and out of the proceeds of said sale the said party of the 
second part to retain the sum due them as herein set forth, and the 
costs of this trust and sale, rendering the overplus, if any, to the 
said party of the first part, his executors, administrators, or assigns. 
Given under my hand and seal, tliis 10th day of Jan’y, 1881. | 
[SEAL. ] WALTER A. MOORE. 


Filed for record Jan’y 10, 1881, at 12.30 p. m. 
J. H. LAW, Clerk, 
Per W. WRIGHT, D. C. 


STATE OF ARKANSAS, | 
County of Garland, J 


45 I, J. H. Law, circuit clerk and ex officio recorder within 
and for the county and State aforesaid, hereby certify that the 
within and foregoing three (3) pages contain a true and perfect copy 
of the mortgage of W. A. Moore to Chas. G. Peper & Co., as now 
appear upon record “E,” pages 390 and 391, record of deeds and 
mortgages, now on file in my office. 
In testimony whereof, I have hereunto set my hand and seal of 


the circuit court, this 9th day of June, 1881. | 
[SEAL. ] J. H. LAW, 
Clerk and Recprder. 
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Know all men by these presents that I, Walter A. Moore, mer- 
chant, of the city of Hot Springs, county of Garland, State of Arkan- 
sas, am indebted unto the following persons, firms and companies 

(as in evidenced by my promissory notes and acceptances of 
46 drafts and bills of exchange to and from them), in the sums 

of money set opposite their respective names, as follows : 


Zubervier & Behan, of New Orleans, La.....-._------ $1,800 67 
Bernard, Bare & Co., of St. Louis, Mo.-_---- dein yk nealing 171 23 
Friedman Bros., of Memphis, _ ee a 400 00 
Brookmire & Rankin, of St. Louis, __ SEES ienap nena nee 107 34 
J. Meybergh & Co., Oe To ies alec cil ptblaerenp one 346 75 
Gathright, Harbison & Co., of St. Louis, Mo.__---- ---- 399 96 
Roe Transfer Co., Hot Springs, Ark..-..---.---------- _ 316 34 
Sam. Cupples & Co., of St. Louis, Fas i eniaccarice nia oesiualicks 162 41 
Se a sk eebcendniai nila erin 1,500 26 
Pe eee 8 511 43 
Yarnell Bros., of St. Louis, Mo......------------------ : 53 68 
Eagle & Phoenix M’f? OL, EE EAE a Oe ae Te 232 69 
Udell, Schmeiding & Co., of St. Louis, Mo._--.-------- 392 00 
EB deg ESE SORS SRE TISE Seo ArtOte i TO seea Soper RR LE 139 50 
M. J. Murphy, of St. Louis, Mo.-----.--------..---.--- 440 30 
Hill, Standish & Co., of Memphis, Tenn.-------------- 438 25 
John Mahone & Sons, of Lynn, Mass. ...-------------- 700 00 
Meyer Bros., of St. Louis, Mo. ---.------------------~-- 2,089 21 
Thomas Simms & Levy, of New Orleans, La._.---~---- 751 33 
ne I Sh i i ek eee aioe —— 6-283 «56 
J. Weil & Bro., of St. Louis, Mo.--_------..----------- 152 98 
NED Dy Ci Sih sak ee cccnman nde 149 92 
David, Sachs & Co., Louisville, Ky.-.-------- sical acanaase 237 11 
Newhaus, Krite & Co., of St. Louis, Mo..___----------- ~ 49 85 

Mock, Stoddard & Co., of Cincinnati, Ohio_--_~- ~~ 301 48 
47 Dr. Harter Med. Co., of St. Louis, Mo.___-- -..---- 51 00 

Bamberger, Bloom & Co., Louisville, Ky. .------- 171 31 
Schwab & Co., of Memphis, Tenn.-.------------------ 922 51 
H. T. Simon & Morse, St. Louis, Mo...--------_------- 271 83 
George J. Summers, Hot Springs, Arks.-..-.---------- 250 85 
Chas. Peper & Co., of St. Louis, Mo. (say).------------- 6,606 92 
Fish Bros. & Co., of Racine, Wis._--- -----------.----- 2,016 99 
Dodd, Brown & Co., St. Louis, Mo._------------------ . 1,567 70 
P. J. Willis & Bros., Boston, Mass. -..........-.------- 414 03 
Arkansas State Bank, of Hot Springs, Ark. ..------.--- 1,222 15 


And whereas I am indebted to the following persons on open ac- 
count in the sums set opposite their respective names, viz: 


George J. Summers, of Hot Springs, Ark si sidilinion naan $89 87 
wi meee GOO, eee ‘ 15,13 
Chas. G. Peper & Co., of St. Louis, Mo. (say)---- 34,913 76 
D. P. Rowland «& Co., ee “ (say)---- 18,025 21 
Gathwright, Harbison & Co. “ “ = “ nak acai ‘402 62 
PR NE Cis hihi iki nii ink Sees cccaiaeion 26 55 


— 
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D. Landreth & Son, of Philadelphia, Pa. ..-.---------- $166 05 
Eagle & Phoenix Mfg. Co., Columbus, Ga.-_-_---- ainpatls 154 27 
ee i lt 173 12 
Derby & Day, of St. Louis, Mo._------------.-------- 398 78 
Be I Oe ook ee. oe he ck 682 94 
Claflin, Allen & Co., of St. Louis, Mo..___--- eR AC Tee HOE 160 9: 
M. J. Murphy, tr Rete We gh ne ee ae RR OTR 15 90 

Udell, Schmeiding & Co., of St. Louis, Mo._----- 177 28 
48 D. Jaynes & Co., of Phil., P....--.--------- ieee 29 00 

Harters Med. Co., of St. Louis, Mo..___-----_- 15 19 
Schoolfield, Hanauer & Co. “ “ = “ p5f ee RS 235 46 
Hot Springs Bank, Hot Springs, Ark.----------..--_.- 972 32 
A. Bruon & Co., . ° Re ee eciee ae a 912 56 
Br er ae a ko in eine cnenn 62 51 
P. W. Southard, of Hot Springs, Ark._--_-------- 25 00 
Thos. J. Evans, wee ° 3 gage oie eet me ‘ 74 55 
R. J. Jaggers, ae st gee ee ee 200 00 
David Snyder, ae es ¥ To Sa anapieesesiidinie 20 00 
P. J. Gerhart & Co., “ St. Louls, Mo...-------- ...--- o2 00 
Sam. Reed & Co, “ “= & gig lee ede age eS 12 80 
A. Tinsley & Co., . " Or Gaab icieali cess alia saddam 258 58 
Mack, Stadler & Co., of Cincinnati, Ohio._.. ...._____- 930 70 
Re I Oe iiss aia cere i wei 250 79 
R. and T. A. Ennis, of St. Louis, Mo._-----_.--- 101 08 
Meyer Bros. & Co., i eee gine” tanner 151 25 
Bamberger. Bloom & Co, “ “ = “ Fr a tall di dp aa 1,402 37 
H.A.&8.J. Deland & Co, “ “ = « > saudades ia 127 50 
Chas. Hoffman & Co., ibe OF Jeaanies 98 90 
Stewart, Rolph & Co., Phil., Pa.-------.-.--------_--- 140 59 
John Mahone & Sons, Boston, Mass.__------ -.-.-.-_-- 196 70 
Forrest Bros. & Co., Hot Springs, Ark.-.--.-.-..----- 34 75 
George Gibbs, Silver City.------- Oe alpen ank econ dact ins 800 46 
G. W. Baxter, Hot Springs, Ark.---------------.----- 89 25 
oe EEL LASS LL ALOT RST SPOT 102 00 
PI TI oo fh ite Ninn i ends anno n cene 250 00 

The United States (internal revenue)__..__~---.- 102 00 
49 State of Arkansas & Garland Co. (taxes) ._.- ~~~ - 36 06 


And whereas J have not the money at present to pay said debts, 
I am desirous of providing for and devoting my property to the 
payment of the same. Wherefore, in consideration of the premises, 
and of one dollar to me in hand by Sam’! W. Fordyce paid, the re- 
ceipt whereof is hereby acknowledged, I have given, granted, bar- 
gained and sold, aliened and conveyed, transferred, assigned, and 
set over, and do by these presents give, grant, bargain and sell, 
alien and convey, assign, set over, and transfer, to him, the said 
Samuel W. Fordyce, the following described real and_ personal 
property, viz: 

Lots Nos. Gand 11,in block 178 ; lots Nos. 1 & 2,in block 190; lots 
Nos. 1, 2, & 3, in block 191; lots 1, 2, 3, 4, & 5, in block 180 > lots. 
Nos. 1, 2, 3, 4, 5, 18, & 14, in: block 179; lots Nos. 1, 2, 3, 4, 14, 
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50 15, & 16, 177; lot No. 6,in block 186; lot No. 1,in block 41; 

lots 1, 2, & 3, in block 42; lot No. 1, in block 43; lot No. 2, 
in block 155; lot No. 9, in block 130; lot No. 15, in block 77; Ict 
No. 1, in block 8; lots Nos. 2,3, 4, & 5, in block 10, all in the city of 
Hot Springs, county of Garland, and State of Kansas, my estate & 
interest in said lots being an undivided one-half as to some of them, 
a fourth as to others, and to a few of them entire, and being incum- 
bered by deeds of trust to secure payment to Charles G. Peper & 
Co. of my notes to them for six thousand six hundred and six dol- 
lars and nine-two cents; to Fish Bros., of my notes to them for two 
thousand and sixteen dollars; to Dodd, Brown & Co., of my notes 
to them for fifteen hundred and sixty-seven dollars and seventy 

cents; to P. J. Willis & Bro.,of my note to them for four hun- 
51 dred and fourteen dollars and three cents; of Schwab & Co., of 

my note to them for two hundred sixty-six dollars and sev- 
enty-six cents; to Meyer Bros. & Co., of my note to them for one 
hundred fifty-three dollars and sixty-eight cents; to the Arkansas 
State Bank, of my note for twelve hundred and twenty-two dollars 
and fifteen cents; also the southeast + of the N. E. } of section 25, 
township 5 south, range 28 W.; the west fractional half of the N. 
W. 3, the S. E. fractional } of the N. W. 4, the W. 3 of the N. E. 3, 
the S. E. } of the N. EE. } of section 30, township 558., range 27 W. ; 
the N. E. } of the N. E. 4, section 26, T..2S8., R. 29 W.; the N. W. 4 
of the N. W. } of section 25, T.28., R. 29 W.; the E. 3 of S. W. }, 
W.4of S. E. }, section 31, T.2S., R. 19 W.; the N. E. } of the N. 
E. } of Sec. 25, T. 5 S., R. 28 W., all in the State of Arkansas; also 
all my goods, wares, merchandise, and stock in trade situated now 

in the storehouse on the west side of Central avenue in 
52 — of Hot Springs, Arkansas, in which I have to this date 

carried on my business of merchant, and which I am now 
occupying with said goods as a storehouse, and all my accounts, notes, 
vouchers, demands, book accounts, and papers relating to my said 
business as merchant, a list of which accounts and notes, marked “A,” 
attached hereto; also my interest on eight hundred and _ fifty-six 
bales of cotton now in the possession of Charles G. Peper & Co., who, 
as factors, advanced to me thereon the sum of thirty-fourthousand nine 
hundred and eighteen dollars and seventy-six cents, above mentioned, 
as my indebtedness to them on open account, and two hundred and 
amg bales of cotton in the possession of D. P. Rowland & Co., 
who have advanced me, as factors, of St. Louis, Mo., eighteen thou- 

sand and twenty-five dollars thereon, as well as all other real 
53 and personal property I may now own in the State of Ar- 

kansas ; to have and to hold the same unto the said Samuel 
W. Fordyce, his heirs and assigns, forever, as to the realty herein 
conveyed, and to him, his executors, administrators, and assignees, 
as to the personalty ; on trust, nevertheless, that he, the said Fordyce, 
will take possession of said property, and sell, dispose of, and convert 
the same into money, to the best advantage he can in accordance 
with the terms of this assignment and the fn governing the same ; 
and that we will collect, as far as the same may be collectable, the 
said accounts, notes, and demands at as little expense and cost as 
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may be, and pay and apply without unnecessary delay all moneys 
arising from said sales and collections in the following manner, 
that is to say: First, he shall [pay] to the United States the 
54 aforesaid sum of one hundred and two dollars, duc as internal 
revenue, as soon as heshall receive from said property a sufh- 
ciency of money so to do; second, he shall pay the said State of Ar- 
kansas and county of Garland the said taxes of thirty-six dollars 
and six cents; third, he shall next pay and discharge, in equal pro- 
portions, the following of the above-mentioned debts, viz: The Hot 
Springs Bank, nine hundred and seventy-two dollars and thirty-two 
cents; A. Bruon & Co., nine hundred and twelve dollars and fifty- 
three cents; P. W. Southard, twenty-five dollars; Thomas J. Evans, 
seventy-four dollars and fifty-five cents; R. B. Jaggers, two hun- 
dred dollars; David Snyder, twenty dollars; Fones Bros. & Co., 
thirty-four and seventy-five one-hundredths dollars ; George Gibbs, 
eight hundred and ;4%, dollars ; G. W. Baxter, eighty-nine and 
5D 75 dollars; Simon Schultice, one hundred and two dollars ; 
The Roe Transfer Co., three hundred and sixteen and 7545 
dollars; Meyer Bros., nineteen hundred and thirty-five and 74%, dol- 
lars, being the aggregate amount of three notes endorsed by A. 
Bruon, at my request, and which said Meyer Bros. now hold, and to 
which said payments, when made, is to apply ; George J. Summers, 
three hundred and forty and ,'.25 dollars, 1 ad him by note and ac- 
count; Murphy «& Rector, two hundred and fifty Collars, due them 
on account ; fourth, he shall, after these foregoing debts are paid in 
full, pay all other of said debts, pro rata and in equal proportions ; 
fifthly, if, after the payment of all my indebtedness, there shall re- 
main a surplus in his hands, he shall transfer the same to me or my 
order. And for enabling said Fordyce the better to execute 
56 this trust, I hereby nominate, constitute, and appoint him my 
said attorney in fact ir-evocable, to collect and receive all 
moneys due me on said accounts, by suit or otherwise, in my name 
or his own, and to give acquittances and receipts in my name when 
proper or necessary. ? 
In testimony whereof, I have hereuntoset my hand and seal, this 
14th day of May, 1881. 
WALTER A. MOORE. [sEAt.] 


STATE OF ARKANSAS, County of Garland: 


On the 16th day of May, 1881, before me, the authorized clerk of 
the circuit court of the county of Garland aforesaid, personally ap- 
peared Walter A. Moore, to me personally well known to be the 
person whose name appears in and to the foregoing, and as the 

party grantor, and acknowledged and stated that he had ex- 
o7 ecuted the same for the uses, purposes, and consideration 
therein mentioned and set forth, and I do hereby so certify. 

In testimony whereof, I have hereunto set my hand and official 
seal, this the 16th day of May, 1881. 

J. H. LOW, 


Clerk: Cirenit Court. 
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EXHIBIT “ F.” 


Trustee’s Notvce. 


In accordance with the terms of a deed of trust executed on the 
10th day of January, A. D. 1882, by Walter A. Moore to George G. 
Latta, as trustee for the use and benefit of Charles G. Peper & Co., of 
the city of St. Louis, State of Missouri, which deed was duly recorded 
in Record “ F,” pages 394 and 395 of deeds and mortgages, in the clerk’s 
office of Garland county, Arkansas, I will, as trustee aforesaid, sell at 

public vendue, at and in front of the court-house door of Garland 
58 county, Arkansas, between the hours for judicial sales, the 

following real estate, situated in the county of Garland, State 
of Arkansas: 

Lot No. 1, block No. 41; lot No-. 1, 2, 3, block 42: lot No. 6, block 
186; lot No. 2, block 155, said lots and blocks being on the Hot 
Springs reservation, and being in accordance with the return and 
survey of the U.S. Hot Springs commissioners; and also will sell 
the W. 3 of S. W. } section 15, township 3 south, range 19 west, half 
interest in E. $ of S. W. 4,and W. 3 of S. E. }, section 31, township 
2 south, range 19 west. Said real estate will be sold on the 14th day 
of June, A. D. 1881, for cash in hand, to satisfy three notes of 
$2,433.46 each, and the interest thereon and expenses of trust. 

. GEORGE G. LATTA, Trustee. 


Hot Springs, Ark., May 23, 1881. 
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EXHIBIT “ G. 
Trustee’s Notice. 


In accordance with the terms of a deed of trust executed 

59 on the 10th day of January, 1881, by Walter A. Moore to 

George G. Latta, as trustee for the use and benefit of Charles 

G. Peper & Co. of the city of St. Louis, State of Missouri, which 

deed was duly recorded in Record “ F,” pages 392 and 393 of deeds 

and mortgages, in the clerk’s oftice.of Garland county, Arkansas, 

I will, as trustee as aforesaid, sell at public vendue at and in front 

of the court-house door of Garland county, Arkansas, between the 

hours for judicial sales, the following real estate, situated in the 
county of Garland, State of Arkansas: 

One-half interest in lot No. 9, block 130; half interest in lots 2, 3, 
4, and 5, block No. 10; half interest in lot No. 1, block No.8; fourth 
interest in lot No. 15, block No. 77; said lots and blocks being in 
the Hot Springs reservation, and in accordance with the return and 

survey of the U. S. Hot Springs commissioners. Said lots 
60 will be sold on the fourteenth (14) day of June, A. D. 1881, 
for cash in hand to satisfy three notes for $2,433.46 each, and 
the interest thereon and expenses of trust. 
GEORGE G. LATTA, Trustee. 


Hot Springs, Ark., May 23, 1881. 


nee, 
. 
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Exurpit H. 
Notice. 


In accordance with the terms of a deed of mortgage executed to 
the undersigned on the 10th day of January, 1881, by Walter A. 
Moore, which mortgage was duly recorded in Record “ F,” pages 390 
and 391 of deeds and mortgages for Garland county, Arkansas, I 
will sel] at public vendue, at the court-house door of Garland county, 
Arkansas, between the hours for judicial sales, the following de- 
scribed property: A two-story frame building, known as the St. 

James Hotel, situated on lots 11 and 12, block 86, in the city 
61 of Hot Springs, Arkansas, and also all of the interest of W. A. 
Moore in a lease from Albert Gaines to W. A. Moore for lots 
of land upon which is located said building; said building and 
leasehold estate will be sold to the highest bidder on the 14th day 
of June, 1881, to satisfy three notes of $2,433.46 each, due the un- 
dersigned from W. A. Moore, and the same will be sold for cash in 
hand. 
CHARLES @. PEPER & CO. 
GEO. G. LATTA, Att'y. 


Hot Springs, Ark., May 23, 1881. 


(Endorsed :) Filed and writ issued June 11,1881. Ralph L. Good- 
rich, clerk. 
And on August 10, 1881, the.following answer was filed. 


62 Answer in Equity. 


In the Cireuit Court of the United States in and for the Eastern 
District of Arkansas. 


SAMUEL W. Forpyce, Complainant, 
VETSUS 
CHARLES G. Perper & Co. and GrorGeE G. Latta, Defendants. 


The defendants, Charles G. Peper and George G. Latta, saving 
and reserving all benefit of exception to the manifold errors, uncer- 
tainties, and imperfections of the said complainant Samuel W. For- 
dyce’s bill of complaint herein, for answer thereto say : 

That they admit that in the year 15880, said defendant Peper, who 
was then a cotton factor and commission merchant, doing business 
as such in St. Louis, Missouri, under tie name and _ style of Charles 
G. Peper & Co., agreed with one Walter A. Moore, the assignee of 
said complainant, then a merchant doing business as such at Hot 

Springs, Arkansas, to honor and pay his drafts, upon. con- 
63 dition that said Moore should promptly thereafter commence 

and thereafter faithfully continue to ship and consign to the 
said defendant Peper, at said St. Louis, cotton which said Moore 
might control or purchase in connection with his business as afore- 
said, during the cotton season of the fall, winter, and spring fol- 
lowing. : 
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And these defendants say that though by the 28th day of Sep- 
tember, 1880, said Peper had thus advanced to said Moore in cash 
$7,271.51, yet said Moore utterly failed to consign to him toSt. Louis, 
or anywhere else, a single bale of cotton prior to November, 12th, 
1880, although said Moore in the meantime controlled and shipped 
to other parties, among others, to D.S. Rowland & Co., of St. Louis, 
cotton factors, more than one hundred bales of cotton, as defendants 

are informed and believe. 
64 Defendants say that between July, 1880, and May 16th, 

1881, said Peper thus advanced to said Moore in pursuance 
of said agreement, $49,227.72 in money, merchandise, bills receiva- 
ble, wagons, and including interest ; and that said Moore, instead of 
being true and faithful to said agreement on his part, was constanthy- 
in default during that whole period, shipping cotton in violation of 
said agreement and arrangement to other houses, and when remon- 
strated with, repeatedly promising to do better in the future, and 
repeatedly violating said promises when so made. 

These defendants admit that in all during said season said Moore 
shipped to said Peper, and said Peper received in partial return and 
compensation for said large advances as aforesaid, 929 bales of cot- 

ton. And defendants deny that the amount of said advances 
G5 by said Peper to said Moore in cash was, during said period, 

$39,984.58, as stated in said bill of complaint, but avers that 
said advances aggregate $49,227.72, as set forth above. 

And defendants admit the execution and delivery of the deeds of 
trust and mortgage described in said bill of complaint on the 10th 
of January, 1881, but allege that the amount of cotton of said Moore, 
then in possession of said Peper, was, as shown by the annexed ac- 
count and statement, marked Exhibit “A,” and hereby made a part 
of this answer, and not otherwise; that said cotton was received by 
said Peper, to be sold and disposed of under and according to the 
rules of the St. Louis Cotton Exchange, and under an arrangement 
which permitted said Peper to sell the same, the whole or any part 

thereof, at any time, in the discretion of said Peper, and 
66 wholly free from the control and direction of said Moore. 

And defendants deny that said Peper ever, at any time, agreed 
with said Moore to hold or withhold from sale said cotton, or any 
portion thereof, for any portion of time whatever. 

These defendants emphatically deny the averment found on page 
seventh of said bill of complaint, to the effect that said Moore has, 
since said transactions began, paid said Peper $5,337.38, and most 
positively avers that never, at any time, has said Moore paid to said 
Peper any sum of money whatever except the sum of $325.00, re- 
ceived from the sale of lands, and the further sum of $129.10, re- 
ceived also from the sale of lands, as shown by reference to said 
Exhibit “A ;” and also $297.41 in cash paid defendants’ agent, Mor- 

gan, as shown on said exhibit. 
67 And defendants allege that said 926 bales were sold as fol- 
lows, to wit: 62 bales on December 24th, 1880; one bale Jan- 
uary 17th, 1881; four bales January 26th, 1881; 229 bales Feb- 
ruary, 1881, and 630 bales June 2nd, 1581, and that the reason why 
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said Peper did not sell said cotton at an earlier date was to save said 


Moore from bankruptcy and financial ruin; that the cotton sold, as 


above stated in February last, was of a low grade, and was sold 
when the cotton of a low grade was bringing a higher price, viz., 11 
& 4 cents per pound, on the basis of middling, in the St. Louis 
market, than it has commanded at any time since said sale, and 
that the balance of said cotton was held by said Peper until the 
time when it was sold as aforesaid, in the hope and expectation that 

it would rise in price, it being as much for the interest of said 
68 Peper as it was of said Moore that said cotton should be sold 

at the highest figures attainable, inasmuch as he was largely 
indebted to said Peper, and to an amount in excess of what said 
cotton could ever be expected to realize. 

And defendants say tnat the said bales so sold, together with one 
sand pack and one bale of moats, together worth less than $2,500, 
comprise and account for the said 929 bales so received from said 
Moore as aforesaid. 

And defendants deny that said sale of February last was made to 
said Peper, or that the cotton then sold as aforesaid was transferred 
to said Peper, and the fact averred in said bill of complaint in that 
respect being false, it unavoidably follows that the motive therefor, 
as alleged, is equally false. 

And defendants say that on the 21st day of May, 1881, said Peper 

notified said Moore, in writing, that he should ten days there- 
69 after sell said cotton, which was by him thereafter sold June 
2nd, 1881, as above set forth. 

And defendants deny that the account above referred to herein is 
incorrect in any particular, either in respect to the charges for stor- 
age, insurance, or otherwise. : 

And defendants allege that on the 16th day of June, 1881, there 
was, and still is, due said Peper from said Moore upon the notes and 
deeds of trust and mortage described in said bill of complaint the 
sum of $6,492.04, and that on said date there was, and still is, due 
said Peper in addition thereto from said Moore upon account for 
moneys so advanced as aforesaid, and not reimbursed by the ship- 
ment of cotton or otherwise, the further sum of $3,300.97, making 
a total sum thus then due of $9,793.01, and interest; and that the 

said property described in said trust and mortgage securities 
70 remains liable for the payment of the said sum of $6,492.04, 
with interest, at least, to wit, the amount due on said notes. 

Defendants say that the pretence set up in said complainant’s 
pleading that said Peper owes said Moore $15,000, or any other sum 
whatever, is simply untrue, and that the state of the account be- 
tween them is none other than as above set out; and the defendants 
are liable to account for the hallucination of the said complainant as 
indicated by his preposterous figures only by the explanation which 
he himself advanced, to wit, the incompetence of Moore’s book- 
keeper. 

Defendants further admit that said Moore.is insolvent, and has 
made an assignment for the benefit of his creditors. . 

Wherefore these defendants having fully answered said bill of 
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complaint, praying that they may be hence dismissed with 
their costs in this behalf wrongfully sustained. 
GEORGE G. LATTA & W. G. WHIPPLE, 
Sol’c’rs for Deft. 


Charles G. Peper, being duly sworn, says that the statements in 
the foregoing answer are true of his own knowledge, except as to 
those statements therein made on information and belief, and as to 


those he believes them to be true. 
CHARLES G. PEPER. 
Subscribed and sworn to before me, this ninth day of August, 


71 


1881. 
[SEAL. ] W. M. MORGAN, 
Commissioner U. S. Cir. Court East Dist. of Missouri. 
72 Exuipit “A.”—Wwm. Morean, U. S. Commissioner. 


St. Louis, Mo., Dec. 13th, 1880. 
Mr. W. A. Moore, Hot Springs, Arks., in Account with Charles G. Peper. 
| & Co. 


1880. Days. Interest. 


éé 


éé 


~no ences ee oct @ @ 


Be NE Sis. iis st nas Ri Leta ceed ee 


Danas 


a“ 65 


219 &8 


Aug. 13. To cash, S. D., Ark. State Bank i 122 33 90 (1,000 00 j 
“16. $4 Hot Sp. Bumk -----.---------- 119 10 47 316 90 
co 19. $e Andrew Bruon ---. ..-.------ SOB >)? ccisiie 509 25 
bé 66 66 6é Sh ERIN Reni Se os SUA I 554 30 
‘ 6 6 Bee Ts NE oc cck cececes Fikes 61 80 
“ 6 as S. B. Young, eash’r --------— —* 60 68 757 78 
“ =. oe Hot Sp. Rank ..-.---.---.---. 115 4 21 131 90 
cA. ne Andrew Bruon -.---..-..-.--- Il 19 10 681 18 
25. " LR SOFT Ta TTS 900 2 acu 400 5 
$4 “ ne ee. eek, OUEN'T. . ne eas os ™ \ 26 22 457 50 
c  §6 26. a6 Echerly, Bro. & Co. .....---.. 109 2 29 75 40 
“27. os C. N. Rix, cash’r..__- Jatee ee 9 29 309 45 
Sept. 23. To mdse., as per bill -----.-........-- --..----- = 81 35 15 55 
» 6 28. To cash, currency by ex. ------ --.--------.--. 76 42 24 2,000 00 
Nov. 15. To cash, S. D., Ark. State Bank._-.--.--- iis: a A Sletat 50 80 
66 se a Andrew Bruon ...--.-.-. .--- si icliaiataite 45 00 
se “ " Hot Sp’g Bank_.--------.---.0 2 88 175 00 
“16. ‘6 3 6 se Shida iiiaale nit adh lia 90 120 00 
ee We 66 66 = sii ihbaianps aaedicas Celaci  a 65 90 00 
“49, ss Ark. State Bank _-.--..-__~-- 24 2 80 420 00 
“26. “4 A. B. Gaines, cash'’r ~.. 2. 17 95 200 50 
“29, ” Ark. State Bunk .__- .---- 22. iM 3 Uh 180 00 
rT; rT; rT rT PORTE Et Sa rT; \ 119 124 00 


rT 6 ‘ Ark. State Bank ..._-. .__-. .._- arent Bere 421 30 
“13. 6 eR | 5 pana nem ene: MR een ERE Se agen 200 00 
rT 6 ss Ses ee NS is eins Bo a 237 11 
rT 6 66 pee are Wek oki oo ec a es 203 77 


219 88 


To amount due C. G. Peper & Co.- 22-22 ee 10,778 87 


67 B. C. on hand. 
9 ‘sto arrive. 
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73 St. Louts, Mo., Jan’y 6th, 1881. 


Mr. W. A. Moore, Hot Springs, — Account with Charles G. Peper 


1880. Days. Interest. 

Dec. 18. To balance, as per statement returned .......-.. 25 7 85 10,778 87 
“ = 16. To cash, S. D., A. Bruon 5) ee - Me 300 00 
ae Wo eit aR GR RL eae ar nT ene Oe: YD chun a 53 00 
6 6 nits Ark’s iia I i sci cae 6 3 80 600 00 
‘20. 4 C. N. Bix, cash’r..2. 12. ...- ae gpm 780 00 
6 se ae OE TR. cine ict nisin cre Ot: 2 enseiins 160 24 
oe 66 6 C. N. Rix, cash’r..--.-.---_.- Ee 150 00 
‘ To cash from Capt. Morgan EES STE AR DOC Ro OR 7 95 500 00 
“6-23. To cash, S. D., C. N. Rix, cash’r..... 2-2... ecu 120 00 
6 6 A. Bruon. RRC Ae it tea bred Sg eb ON ge 500 00 
bé bb 66 sn EE MERE SF NE ERE Ree EL eee 11 4 04 350 OO 
co 24. 6 6 e aici 150 00 
e 6 66 Ce es CN Fa vite sind concn 3 24 681 19 
ss 27. 6 LORIE EIR CNS a RE ae | igen eee 100 00 
66 éé éé é6 FS 66 [Ree 100 0O 
b6 6c 66 EEE SET REE aE ENT a RO os éé Sid 362 00 
6c bc“ 66 rT) PEN aE re eS Mea os ng caee boaae reeies 427 0O 
6 6 6 C. N. Rix, cash’r__..- ---. -_-- a ES 600 00 
66 ‘6 66 66 6é ETL 48 0O 
rT rT rT See ates OF eT ita Me e | 5 6] 200 00 
where 6 J 9 75 300 00 
“30. v6 BN ih cil iia eli 8 44 200 00 
oo 15. 4 C. N. Rix, cash’r 23 25 40 00 

Jan’y 3. “ Henry Spiney...--.-.-.-.---. 4 09 83 00 
e 6. To interest... ‘ a a ai ae I 102 86 

aes 17,686 21 
CREDI1 


Dec. 24. By ace’t O00 MIE, kcink cicdttininteceen 12 57 = =3,233 68 


Jan’y 6. cai iii ts ica sacchari Nia acne mania 250 57 
" a Ta iiss csi Sees shenaieles eksi hinaie eave, ae 12 57 

6 ‘¢  balance due C. G. Peper & Co. .......-.... -22n0- 22 ---- 14,189 39 
li, 606 21 

E. & 0. E. ne eS 


Jan’ y 6. To balance due C. G. Peper & Co......-..----- -------------- V4, 189 39 
On hand and to arrive, 193 B. C. 


1881. 


- 7 


[SEAL. ] 
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half wrongfull 


sustained. 
. G. WHIPPLE, 


complaint, pra —— they may be hence dismissed with 
71 their costs in this 


GEORGE G. LATTA & 


Sol’c’rs for Deft. 


Charles G. Peper, being duly sworn, says that the statements in 
the foregoing answer are true of his own knowledge, except as to 
those statements therein made on ee and belief, and as to 
those he believes them to be true. 


CHARLES G. PEPER. 


Subscribed and sworn to before me, this ninth day of August, 
W. M. MORGAN, 


Commissioner U. S. Cir. Court East Dist. of Missouri. 


Exnibit “A.”— 


Wm. Moraan, U. S. Commissioner. 


St. Louis, Mo., Dec. 13th, 1880. 


Days. Interest. 
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Mr. W. A. Moore, Hot Springs, Arks., in Account with Charles G'. Peper. 
& Co. 


180 00 


219 88 


: 1880. 
Aug. 13. To cash, S. D., Ark. State Bank - 122 
4 “= «16. Hot Sp. Bunk .----.---------- 119 
4 “619 se; Andrew Bruon -_-~. .--.------ 116 
4 66 é6é éc F § SLT Ree ee 6é 
’ be 6 6 Hot Sp. Bank....----.------. 9 
; 66 he “ S. B. Young, cash’r --------——“ 
q “  =620. wy Hot Sp. Rank ._-.-.-.---.---. 115 
3 co 24. ue Andrew Bruon -.---..-. aibabes 111 
66 25. b6 sie nee He SA an he Biew TD 110 
4 66 6 ie Osan, mek, CMY. . oe ce a 
- “26. os eer Bro. & Co. .....---.. 109 
3 omens (2 . C. ix, cash’r. -_-- sie ae 
: Sept. 23. To mdse., as per bill ------_-....---2. --..----- = 81 
E 6 28. To cash, currency by ex. ------ --.-.-----.--. 76 
3 Nov. 15. To cash, 3. D., Ark. State Bank._..-.__. .--- - 28 
q 6 Tt 66 Andrew Bruon .----._.-. .--. 6 
q “6 v6 “ Hot Sp’g Bank_.------.-..--. 
a ba 16. 66 66 ie PR Eee ae O 27 
4 oF. rT re a ia Sa ae ae 26 
a “9, “ Ark. State Bank _...-...--.-- 24 
4 26. - A. B. Gaines, cash’r --. [2-22-17 
. “29, ss Ark. State Bank .__. .-----.2- 14 
éé éé 66 66 66 
Dee. Z. - “ in inodidiaalalaien slaliaeamaias 11 
4 66 4. sé Re ec Sie Rea te 9 
a a 6 66 C. N. Rix, cash’r..... 2... -. 6 
+ ve 6. sé op EN at ERE Sn tS oe 7 
7 6 6 ss Ark. State Bank .-..-. .... .._- he 
4 “138. " C. N. Rix, cash’r_ 
‘@ 6 64 se Ark. State Bank __. ___- 
4 6 6 6 Roe Transfer Co. .... 2-22 ---- -- eee 
: 6 66 eee SIG he. cnn silat ecibng: aah dariewamaenauiianae 
u ‘ vs To amount due C. G. Peper & Co._ 2.2222 22 10,778 87 
| kK. & 0. E 
: 67 B. C. on hand. 
t 9 to arrive. 
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1880. 

Dec. 138 
“16. To cash, 
vs 17. bé 
66 66 66 
66 90. 66 
b6 66 sé 
66 6 66 
66 66 
“23. 
bs 
6 éé 66 
66 24. 66 
bc ‘6 66 
66 27. b6 
66 66 bé 
7} 66 é6 
é6 66 b6 
6 66 66 
66 sc 66 
rz; 66 bé 
“99. “ 
sé 30. 66 
Tae 05% sé 


Jan’y 3. 


“ 6. 


E. & O. E. 
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St. Louis, Mo., Jan’y 6th, 1881. 
Mr. W. A. Moore, Hot Springs, — in Account with Charles G. Peper 
Co. 


. To balance, as per statement returned ._._ ..... 


S. D., A. Bruon BE aii site stn chia conniensen 


Ark’s in Bank... i Scrat iiaiaas ileus 
C. N. Rix, cash’r......--..... 
Fones Bros. . 
C. N. Rix, cash’r- 


To cash from Capt. Morgan ~~~. -.-...---..--- 


To cash, S. D., C. 


N. Rix, cash’r_ .... 22. 2... 


I ai i es 
é¢ 


66 


C. N. Rix, cash’r_ 2-2-2 2. 
A. Bruon 


é¢ 


owe 2 ee @e @w@ @@ @ee@aea a - = 


66 


66 


C.N. Rix, cash’ Rte fi the 


66 

T) 
a hed ttn cmnsinmen 
C. N. Rix, cash’r 
Henry Spiney....-.......---. 


Te a iciiy sci cain scl a acai: cnc 


3. By interest. -.--. ... 
‘‘ balance due “+ G. Peper & Co. 


e ¢. 


CREDI3 


. By ace’ t SET Be Cena tic ntied naionewswan 


Days. Interest. 


23 


25 74 85 10,778 87 
22 184 300 00 
MH | Wx. - 5800 
“ f 380 600 00 
aie rr 780 00 
ee EES 160 24 
0 id 150 00 
« J 795 500 00 
BB cscs 120 00 
Ot aia 500 00 
11 §=6404 350 00 
Pe ccsccaie 150 00 
324 68119 

Geer one 100 00 
a ee 100 00 
«1 ll 362 00 
eae, Co 427 00 
sae GEE 600 00 
a ee 48 00 
“ J 661 200 00 
9 75 300 00 
8 44 200 00 
23 25 40°00 
4 09 88.00 
102 86 = 102. 86 
17,686 21 


14 12 57 


a i mieiaiabinies wicca iain 


12 57 


3,283 68 
250 57 


12 57 
14,189 39 


17,686 21 


a eee Resnstye,-00 


Jan’ y 6. To balance due C. G. Peper & Co....-.-.------ ------ -------- 14, 189 39 
On hand and to arrive, 193 B. C. 


PENS Ye oe ee ee NE 1 at or " tr * 
doy wendens seh senate onndpleniiill aint nigiplas plan rt 2 | ORE BV ee vy Oe ae he cg 
Cae a oe ote Te eee came oe » ae te Gate hos M ‘i 
7 ¥ ” ee Se ae “anti ee et AD Ses Fs Lae pe Pa Nee na Fes k . Oe. 4a 
4 7 Gene? FP ORCL OR ek Meet ee eRe ree SES ae Pe eee ae Lee ey ee eae . 
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St. Louis, Mo., June 6th, 1881. 
Mr. W. A. Moore, Hot Springs, Arks., in Account with Charles -G. 


Peper & Co Co. 


1881. 

Jan’y 6. To balance as per statement rendered. sii 
a 8. To cash, 5. D., A. Bruon- sicceiaianieedins 
66 
=a oe we ee 
a ‘© Roe Transfer Co. ._-- t 
Bs Me from Capt. Morgan- 
ik aitasiies D., by C. G. Peper for W. A. x... 
66 66 ée 
2 a on Capt. ae 
“« 18. “ #£«§.D., by C. G. Peper for W. A. M .--- 
66 é¢ 6 66 66 6é er ees 
46 14. 66 66 6c 66 6c GaSe 
66 66 6¢ 66 66 6c 66 PRS Be 
66 66 6¢ é¢ 66 6c 66 Re SaeP 
66 15 66 6 66 be ¢e ged 
46 66 66 és TS be 66 Pe 
ots. aie, paid recording deeds 
“  =6:17. To bills receivable, amount credited on note 

Jan’y 10, 90d. d._____. sino iain 
‘6 24. To cash, 8S. D. » by J. H. M. for W. A. i Serene 
66 27. 66 66 Fee ORO yy tS hy MS eh cease a 
66 66 66 66 66 66 66 eMC aN eee! 
Tt § 28. 66 66 6¢ 6é 66 FS ON 
6¢ 66 66 &é 66 66 a a 
66 29. 66 66 iT § 66 ah IE 
‘6 31. 66 66 66 66 EON a 
te 66 ée 66 iT § ce ghee oe ee 

Feb. 2 ée ée 66 éé sips HR OP 

66 é os 8 Oa I a ican nits india sii 
66 bé 6é 6 Pe a a a 
iz) 66 ¢e 66 66 
a6 Sepia “5 Ark. State Bank___-.-..-. .--- 
66 5. Tt 6é é ‘ 
6 soe is * C. N. Rix, cash’r.._.. ..... 
6s 66 be 66 «sé pT TO RE I aS 
66 7. 66 ce bé 6c ess ees 
66 bé 66 é¢ 


Feb., 7 
se y, 
bo 66 
66 h. 
“12. 
&6 66 
‘6 66 
“44, 
66 73 
66 é6 
66 66 
66 66 
66 oe 
“15 
‘ 16 
rT rT: 
“17, 
“18, 
‘6 rT; 
66 ‘6 
“% ‘é 


. To cash, 
é¢ 


S. D., C. N. Rix, cashier. .....----- 
66 


J. H. M. for W. A. M..----- 


. ie ek Sikkink sectin on oe 
a proceeds of sale of 3 wagons_.-~--- .--- 
To cash, B. D., J. H. M. for W. A. Pi cisisianik nae 
“ ™ :dilieetion of $50 note._.-. 
a S. D., by J. H. M. for W. A. M + said 
6c oe 66 66 mee 
éé 66 6é 66 Pea 
$6 66 és a6 ney 
66 6a be sé eee 
66 e6 66 ee, Gee 
66 66 é6 ia) Ee es 
66 iz) és ES RE C4 
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82 St. Louis, Mo., June 16th, 1881. 
Mr. W. A. Moore, Hot Springs, Ark., in accounl with Charles G. 
Peper & Co. 
Note, date, Jan’y 10, ,81, payable 90 days after 
I oaks Noi a a aannes a 2,433 46 
Credit Jan’ y loth, Gi... 020.0 oe 686 10 
© I Bes cn emenns rican iaipciicathos 56 00 
© EE Re Oe eis ok = seein 325 00 
1,067 10 
: 1,366 36 
Interest to June 16th___---.-____-_---_---~- | 71 35 
) 1,437 71 
Note dated Janu’y 10, ’81, payable 6 mos. after | 
ish tinea Saad dewaias ies 2,433 46 
interest to June 1G... 5 we 106 12 
—_—— _ 2,537 48 
Note dated Jan’y 10, ’81, payable 9 mos. after 
isis ince ee dads a neabewinn 2,433 46 
Interest to June 16 ilk ai sa daitdactsden abasic aan a 106 12 
2,539 58 
Note Jan’y 13, ’81, pay. Sept. Ist, as fixed-_.__ 100 00 
Interest to June 16th esis glia esac ok aloueaciaieliei soi sd 4 27 
kn ——_ 10! 27 
June 16. Total notes, interest ....-..-.----- 6,621 14 
~ June 25. By cash from G. G. Latta on account 
vOGny tiete.... ............... 107 10 
June 25. By cash from G. G. Latta on account 
° note payable Sept. 1, ’81---- ---- 22 00 
129 10 
Aug. 2. Balance _-------- ania elena 6,492 04 


Endorsed: Filed August 10, 1881. Ralph S. Goodrich, clerk, by 
W. P. Field, D. C. 


83 UnitEep STATES OF AMERICA, Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America, in and for the eastern district of Arkansas, begun and 
holden on Monday, the 24th day of October, A. D. 1881, at the 


~ United States court-room, in the city of Little Rock, Arkansas, the 


Honorable Henry C. Caldwell, district judge, presiding, and holding 
said court, the following proceedings were had, to wit, on Decem- 


ber 20, 1881: 
S. W. Fordyce 
v8. 430 


CHARLES G. PEPER. 
Comes the complainant by E. W. Kimball, Esq., his solicitor, and 


Pe Oe, 
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by consent of parties it is ordered that this cause be consolidated 
with cause No. 451 on the chancery docket, and entitled Wal- 
84 ter A. Moore and Samuei W. Fordyce, assignee, against Charles 
G. Peper and George G. Latta, and that the two causes be 
tried as one suit under the title of cause No. 451. 


Be it remembered that on the 14th day of November, 1881, came 
into the office of the clerk of the circuit court of the United States 
for the eastern district of Arkansas, Charles G. Peper and George G. 
Latta, by Wm. G. Whipple, Esq., their solicitor, and filed therein a 
transcript from the State court, which is as follows: 


Garland Cireuit Court. 


Water A. MoorE and SaMvet W. Forpyce, Assignee, PI’ffs, 
vs. 
CHARLES G. PErER and GEORGE G. Latta, Def ’ts. 


To the above-named defendants : 
You are hereby notified that on the 29th day of October, 

85 1881, at the court-house of Garland county, we will apply to 

Hon. W. W. Wigzs, county judge of Garland county, for an 
injunction to restrain you selling lands of plaintiff Moore under 
‘eed or deeds of trust and mortgage or mortgages executed by him 
to vou or either of you. 

Said application will be made at three o’clock p. m. 

GEO. J. SUMMEi«., 
E. W. RECTOR, 
G. W. MURPHY, 

—— AtPys for PVE. 


@ 


Garland Cireuit Court. 


SAMUEL W. Forpyce, Assignee, &c., and WALTER A. Moore, 
| Plaintiffs, 
Us. 
CHARLES G. PEpeER, trading under the firm name of Charles G. 
Peper & Co., GkorGE G. Larra, Trustee, Desendants. 


The plaintiffs, Samuel W. Fordyce and Walter A. Moore, state the 
plaintiff Moore, for a period of last least fifteen years next preceding 
the 16th day of May, A. D. 1881, was a merchant, doing busi- 

86 ness as such in the city of Hot Springs, Garland county, 
Arkansas, and that in the course of said business he acquired 
annually large quantities of bale cotton, which he uniformally con- 
veyed and sent to cotton factors and commission merchants doing 
business in distant cotton markets for sale on commission, subject to 
and under his (Moore’s) orders and directions as to time of sale. 
That in the month of August, A. D. 1880, the defendant, Charles G. 
Peper, who, a short time previous thereto, had embarked in the busi- 
ness of cotton factor In the city of St. Louis, Mo., and to induce mer- 
chants and cotton owners residing at a distance from said city of St. 
Louis, Mo., to patronize him as such cotton factor, had ‘falsely as- 
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sumed the name of Charles G. Peper & Co., representing and_pre- 
tending that there were several wealthy men members of 


3 


87 said firm, whereby they were and would be enabled to hold 
: the cotton of their patrons till such times as high prices there- 
‘ for could be obtained, and in the meanwhile to advance to their 
i merchant patrons such sums of money as they might need in their 
i business in the handling of said cotton, thereby enabling their said 


patrons to hold said cotton from sale until high prices could be had, 
visited the place of business of said Moore in said city of Hot Springs, 
and solicited him to send him his cotton for sale on commission, 
making representations as above set forth, and stating that his said 
firm would, through its money, do more for its patrons than any 


- other cotton factors in St. Louis, and would carry them through any 
financial pressure that might come upon them, and protect 
88 their cotton against sale or low market, unless by their orders ; 


that said Peper, defendant, urged plaintiff Moore to consign 
his cotton for the coming season to said pretended firm, and, to in- 
duce him so to do, promised him that they, said firm, would advance 


; him money on said cotton, and would hold it until the opening of 
: the fall market of 1881, unless said Moore should consent to or direet 


‘ an earlier sale, and that they would even hold it longer than the 

7 opening of said market if said Moore should so request or direct 
| them. 

/ That plaintiff Moore at first refused, telling defendant that he had 

a commission merchant and cotton factor in St. Louis, Mo., and 

could not take his business from him; that defendant thereupon 

urged said plaintiff to divide his cotton busmess, and con- 

89 sign to him and his said firm at. least one-half of the cotton 

he might acquire during the following season, opening in the 

fall of 1880, and ending in the spring following, that of 1881, on 

terms and stipulations as to sales and advancements as above set 

forth ; that said plaintiff consented to them, and under this agree- 

i ment consigned to said firm—that is, to defendant—in said city of 

St. Louis, nine hundred and twenty-nine bales cotton, of the aver- 

° age weight of 480 pounds per bale, during said seasun, all of which 

defendant, as such factor, in the name of said pretended firm = and 

under said agreement received. That defendant, under said agree- 

ment, made advances of money between the making of said agrec- 

‘ment and the tenth day of January, 1881, on account of the cotton 

so consigned, and on said tenth day of January again visited 


OR t 


90 said Moore and represented to him that he and said firm still 
intended to perform their agreement and hold all cotton then 
‘ and thereafter to be consigned to them by said Moore for a good 
market, but that the price of cotton had fallen so far below what 

: was expected that said firm’s advances to said Moore were seven 
3 thousand and three hundred dollars & ,38; dollars in excess of its 


: probable value at the present price, and urged and entreated said 
; Moore to give them further security for the same, stating that said 
‘ firm felt that they were taking all the risks of holding said cotton, 
while he (Moore) was alone to be benefited by an advance in_ price, 
and that said firm was dissatisfied with said agreement as matters 
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then stood, but would be content with the same, and would 
91 and would carry it out to the fullest extent, if said Moore would 

give them additional security for said sum of $7,300.38, and 
would advancethem to the extent of all future shipments by him of cot- 
ton, and would in no event sell any of said cotton until the fall open- 
ing of the fall market of 1881, unless he should order them, and that 
they would in nocase sell said cotton on a low market without the con- 
sent and direction of said plaintiff Moore. That said plaintiff Moore 
thereupon thereupon, at the request of said defendant and by his urgent 
solicitations, executed to George G. Latta, as trustee for said Charles 
G. Peper & Co.—that is, for said defendant—a deed of trust on the 
following real estate in the county of Garland, and State of Arkansas, 
to wit: Lots Nos. 1, 2, 3, in block No. 42; lot No. 1, in block No. 

41; lot No. 6, in block No. 186; lot No. 2, in block No. 155, 
92 in the city of Hot Springs, and in the original Hot Springs 

reservation, and also the W. 3 of the S. W. } of Sec. 15, T. 3 
S., R. 19 west; the undived 4 of the E. 3 of the S. W. 4, and the W. 
4 of the S. E. } of section 31, T. 28., R.19.W., to secure payment of 
said sum, which was divided into three notes, signed each by said 
Moore on said tenth (10) day of January, 1881, the first note $2,433.46, 
with ten per cent. interest, due ninety days thereafter ; the second, 


for like sum due with like interest, due six months thereafter; the . 


third, for like sum, with like interest, due nine months thereafter; 
and also another deed of trust to secure payment‘of the same notes 
to said Charles G. Peper & Co. to said Latta, as trustee for said de- 
fendant, upon the following real estate, viz: The undivided 3 of 
lots No. 5 & 6, tn block 127; lot No. 9, in block No. 130; lot No. 1, 

in block No. 8; lots No. 2, 3,4, & 5,in block No. 10; the un- 
93 divided } of lot No. 15, in block No. 77; the estate and in- 

terest of said Moore, in lots No.6 & 11, in block No. 178; 
lots.No.1 & 2,in block No. 190; lots No. 1,2, & 3, in block No. 191; 
lots No. 1, 2, 3, 4, 5, in block 180; lots No. 1, 2, 3, 4, 14. 15, 16, in 
block No. 177; lots No. 1, 2, 4, 5, 13, 14, in block No. 179, all of 
said lotg being situated in the original Hot Springs reservation, in 
said county and State, and also executed to the said Charles G. 
Peper & Co., the company being fictitious, but then, without the 
knowledge of plaintiff, a mortgage, as a further security for said 
sum, upon the following property, viz: Said Moore’s leasehold estate 
and —— in a two-story frame building, constructed on lots 11, 
12, block No. 86; said house being the property of said Moore ; 
that said deeds of trust and of mortgage, copies of which, marked 

A, B, & C, respectively, in the order in which they are men- 
94 tioned, are annexed to and made part of this complaint, con- 

tains, respectively, powers authorizing the said Latta and 
the said Peper & Co. to sell said property in default of payment of 
said sum at public auction, at the court-house of Garland county on 
giving twenty days’ notice of the time, place, and terms of sale. 
that on the sixteenth day of May, 1881, the plaintiff Moore, being 
unable, through failure of defendant, to comply with his ayreement 
as to advancements to said plaintiff, and the low price of cotton, at 
which he was unwilling to sell his said «otton to pay his creditors 
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in cash, made an assigment of his property to the plaintiff, Samuel 
W. Fordyce, in trust and for the benefit of said Moore’s creditors, 
and for the payment of his indebtedness to them; that said 
Fordyce accepted said assignment; that defendant thereafter 
notified both the plaintiffs that they would sell said 
99 cotton within ten days, and without further notice, unless 
said plaintiff Moore would send them $8,000.00, exclu- 
sive of said notes, as a payment on account; that plain- 
tiffs both forbid said sale, and one of them went to St. Louis and 
urged defendant against it; but defendant, nevertheless, when the 
market was at its lowest stage, sold said cotton at 9 and 9} cents per 
lb., except 229 bales, which he had previously sold at 114 cents per 
lb., but which he reported as sold at 9} and 9 cents per Ib. on June 
2nd, 1881, when the last sale was made. Plaintiffs charge that seid 
sale on the 2nd June, 1881, was pretended, and that defendant 
merely transferred it to his own name for the purpose of defrauding 
plaintiffs; that cotton before and at the opening of the fall market 
of 1881, and since, was worth 12} cents per pound, and that the 
cotton so sold, or pretended to be, was worth the same, and that the 
plaintiffs would have received it; therefore if defendant had 
96 not wrongfully sold at low price as aforesaid; that plaintiff 
Moore has instituted in this court. against defendant a suit 
based upon the said breacli of said agreement for fifteen thousand 
dollars ($15,000), which sum was lost to plaintiffs by and through 
said breach; that the defendant after the making of said assign- 
ment wrongfully brought suit fitthis court against defendant Moore, 
for say, $6,600.00, and sued attachment thereto, and levied the same 
upon property assigne.i to plaintiff Fordyce aforesaid, and gar- 
nisheed the debtors of said Moore, the demands against them being 
assigned to plaintiff Fordyce to the extent of eight thousand dol- 
lars, all of whom thereafter after refused to pay plaintiffs said debts, 
and are now insolvent, but would have paid the same, but 
D7 for the service of said garnishments; that plaintiffs sustained 
further loss by reason of said attachments to the extent of, say 
$5,000.00; that said attachments were sued out maliciously and 
without proper cause, and the plaintiffs have instituted in this court 
several suits for said sums, and attached defendant Peper’s estate 
in estate in said property; that defendant Peper had no other 
property in this State save said interest under said trust and mort- 
gage; that defendants have advertised that they will sell all of said 
property, under said deeds of trust and mortgage, on the 31st day 
of October, A. D. 1881, copy of which said advertisements, marked Ex- 
hibit “ D,” together with a copy of said agreement, marked Exhibit 
‘“ E,” and attached to and made part of thiscomplaint; that defend- 
ant Latta, at the instance of said defendant Peper, has procured 
preparatory to said sale, the appointment of appraisers and 
98 by underrating the title of plaintiff Moore, has induced said 
appraisers to appraise said property at less than one-half its 
value; that said property is worth twenty-five thousand doliars, but 
defendants seek to sell, sacrifice it, and buy it in for $7,300.38, and 
interest, and will do so unless restrained by order of this court, there 
I—087 
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at . being now a great stringency in money now at this place; that 
a plaintiff Moore has paid upon said notes and interest one thousand 
| two hundred and forty-two dollars, and that defendant refused to 
HH] credit him therewith; that defendant will, unless restrained by 
nel order of this court, disregard said credits, and sacrifice said property 
i to the irrepairable injury of plaintiffs, and the ruin of said Moore, 
Hy who is wholly remediless at law; that said mortgage and deeds of 
im trust were procured through false and fraudulent representa- 
a 99 tions as above set forth, and never would have been executed 

but for them. Plaintiffs pray that said deeds of trust and 
mortgage be delivered up and cancelled, and that defendants, their 
agents and attorneys, be restrained from selling said property or 
any part thereof, or any other property under them, and for such 
other and general relief as to the court shall seem just and proper. 
a GEORGE J. SUMMERS, 
| E. W. RECTOR, 
| G. W. MURPHY, 

Attorneys for Plaintiffs. 


| W. A. Moore, oue of the plaintiffs in this action, says: That the 
| statements in the foregoing complaint are true, and that J. M. Smith, 
=) circuit judge of this circuit, is now absent from Garland county. — , 
“WALTER A. MOORE. 
Sworn to before me, this 29th day of October, A. D. 1881. 
J. H. LAW, Clerk. 


| 100) = State oF ARKANSAS, Gurland County : 


Upon hearing and considering the within complaint of Samuel 
W. Fordyce, as assignee, and Walter A. Moore, plaintiffs, against 
tharles G. Peper & Co. and George G. Latta, trustee, defendants, it 
is ordered that, upon the plaintiffs entering into bond to the defend- 
ants in the sum of one thousand dollars, to be approved by the clerk 
of the Garland circuit court, conditioned as required by law to pay 
them such dameges as they may sustain, if it is finally decided that 
the injunction ought not to have been granted, the said defend- 
ants, their attorneys, agents, employees, and assistants be restrained 
and enjoined from selling or further interfering with the buildings, 
lands, and premises mentioned and_ referred to in said complaint, 

until the further order of the Garland circuit court. 
101 Given this — day of October, 1881. 
W. W. WIGGS, 
County Judge of Garland County. 


Filed October 31st, 1881, at 10 o’clock a m. 


J. H. LAW, Clerk. 


This deed, made and cntered into this tenth (10) day of Jan- 
uary, eighteen hundred and eighty-one, by and between Walter 
A. Moore, of the county of Garland, State of Arkansas, party of the 
first part, and George G. Latta, of the county of Garland, State of 
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Arkansas, party of the second part, and Charles G. Peper & Co., of 
the city of St. Louis, State of Missouri, party of the third part, wit- 
nesseth : 
That the said party of the first part, in consideration of the debt 
and trust hereinafter mentioned and created, and for the sum of one 
dollar to him paid by the said party of the second part, the 
102 __—ireceipt of which is hereby acknowledged, do by these presents 
grant, bargain, and sell, convey and confirm unto the said 
party of the second part the following-described real estate, being 
situate the county of Garland, State of Arkansas, to wit: Lot 
numbered one (1), in block number forty-one (41); lots numbered 
one (1) and two (2) and three (3), in block number forty-two (42) ; 
lot numbered six (6), in block numbered one hundred and eighty- 
six, (186); lot numbered two (2), in block numbered one hun- 
dred and fifty-five (155), said lots and blocks being in the Hot 
Springs reservation, and being in accordance with the survey and 
return of the Hot Springs commissioners; and also the west half 
(W. 3) of the southwest quarter (S. W. 4) of section fifteen (15), 
township three (3) south, range nineteen (19) west ; and also my un- 
divided one-half interest in the east half of the southwest 
103 quarter and the west half of the southeast quarter of section 
(31) thirty-one, township two (2), south range nineteen west, to 
have and to hold the same, together with the appurtenances, to the 
said party of the second part and to his successors, hereinafter desig- 
nated, and to the assigns of the said party of the second part, or of 
said successors, forever, in trust, however, for the following purpose : 
Whereas the said Walter A. Moore, grantor, is Justly indebted unto 
said Charles G. Peper & Co. upon three (3) certain promissory 
notes bearing even date herewith, payable to the order of Charles 
G. Peper & Co., one note for the sum of two thousand four hundred 
and thirty-three ,‘8,; dollars (2,433.46), with ten per cent. interest, 
due and payable ninety days from 10th January, 1881; the second 
note of two thousand four hundred and _ thirty-three and 
104. 7,6; dollars ($2,453.46), with ten per cent. interest, due six 
months from January 10th, 18581; a third note for $2,433.46, 
with ten per cent. interest, due nine months from January 10th, 
1881; and has also agreed and covenanted with said parties afore- 
said that the assessments due the United States Government for said. 
lots shall be paid to said Government on or before the first day of 
September, 1881. Now, if the said notes be well and truly paid as 
the same severally become due an:l payable, according to the tenor 
and effect of said notes, and each of them, and if the said covenants 
and agreements in regard to the assessments for the lots due the 
United. States Government shall be faithfully kept and per- 
formed, then this deed shall be void, and the property 
105 hereinbefore conveyed shall be released at the cost of the 
said party of the first part, but should default be made 
in the payment of said notes, or either of them, or any part of 
either of them, or the interest that may accrue therein as the 
same severally become due and payable, then the whole of said 
notes shall become due and payable, then this deed shall remain in 
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force, and the said party of the second part, or in case of his absence, 
death, refusal to act, or disability in anywise, the (then) acting 
sheriff of Garland county, Arkansas, at the request of the legal 
holders of said notes, or either of them, may proceed to sell the 
property hereinbefore described, or any ,art thereof, at public ven- 
due to the highest bidder, at the court-house door of Garland county, 
Arkansas, for cash, first giving twenty (20) days’ public notice of the 
time, terms, and place of said sale, and of the property to be 
106 sold, by advertisement in some, newspaper printed in the city 
of Hot Springs, Arkansas, and upon sale shall execute and 
deliver a deed in fee simple of the property sold to the purchaser or 
purchasers thereof; at which sale any of the parties hereto may pur- 
chase as other parties and receive the proceeds of said sale, and of 
which he shall pay first the cost and expense of this trust, and next 
the debt and interest and the remainder, if any, shall be paid to the 
said Walter A. Moore, or his legal representatives, and said W. A. 
Moore waiyes all rights and privileges under act regulating sales of 
property, approved March 17th, 1879, and the party of the second 
part covenants faithfully to perform and fulfill the trust herein 
created. 
In witness whereof, the said parties of the first part have here- 
107. ~—sunto set their hands and seals, the day and year first above 


@ 


written. 
Executed in the presence of— 
WALTER A. MOORE. SEAL. 
GEORGE G. LATTA. SEAL. 


CHARLES G. PEPER «& CO. [sEAr. 


STATE OF ARKANSAS, County of Garland : 


Be it remembered that on this 10th day of January, A. D. eighteen 
hundred and eighty-one, before me, the undersigned, a notary public 
within and for the county and State aforesaid, duly qualitied May 
20th, 1878, for a term expiring May 20th, 1882, came Walter A. 
Moore, George G. Latta, and Charles G. Peper, who are personally 
known to me to be the same persons whose names are subscribed 
to the foregoing instrument of writing as parties thereto, and they 

acknowledge the same to be their act and deed for the uses, 
108 — considerations, and purposes therein mentioned and expressed. 
In witness whereof, I have hereunto set my hand and 
affixed my notarial seal this the 10th day of January, 1881. 
ANDREW BRUON,  [seEat. 
Notary Public. 
Filed for record Jan’y 10th, 1881, at 12.30 p. m. 
J. H. LAW, Clerk. 
W. WRIGHT, D. C. 
Exuipir A. 
STATE OF ARKANSAS, County of Garland: 

I, J. H. Law, clerk and recorder, within and for the county and 

State aforesaid, do hereby certify that the annexed and foregoing is 
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a true and correct copy of a deed of trust from W. A. Moore to G. 
G. Latta, trustee, as the same now appears of record in my 
109 __— office, on page 394 and 395, book F, of deeds and mortgages. 
In witness whereof, I have hereunto set my hand and seal 
of office, this 29th day of October, 1881. 2 
[SEAL. ] J. H. LAW, Clerk, 
By Z. BELDIN, D. C. 


This deed, made and entered into this the (10) tenth of January, © 
eighteen hundred and eighty-one, by and between Walter A. Moore, 
of the county of Garland, State of Arkansas, party of the first part, 
and George G. Latta, of the county of eaten’ and State of yr ste 
sas, party of the second part, and Charles G. Peper & Co., of the city 
of St. Louis, State of Missouri, party of the third part, witnesseth: 

That the said party of: the first part, in consideration of the debt 

and trust hereinafter mentioned and created, and of the sum of 
110. _—_— one dollar to him paid by the said party of the second part, 

the receipt of which is hereby acknowledged, do, by these pres- 
ents, grant, bargain, and sell and convey unto the said party of the 
second part the following real estate, always, however, subject to a deed 
of trust, heretofore executed to the Arkansas State Bank or Polhamius 
& Gaines as proprietors thereof, to wit: An undivided one-half interest 
in lot- five and six (6), in block numbered 127; lot numbered nine (9), 
in block No.130; lots numbered one(1), in block No.8; lots numbered 
two (2), three (3), four (4), and five (5), in block No. 10; and also my 
undivided one-fourth in lot numbered fifteen (15), in block No. 77; 
and also my undivided interest in the following real estate, subject 
alwoys to a prior deed of trust, executed on the 10th day of Jan- 

uary, A. D. 1881, to Dodd, Brown & Co., of St. Louis, Mo.; 
111 .- Schwab & Co., of said city; Meyer Bros., of said city, and P. 

J. Willis, of Boston, Mass., to wit: Lots 6 and 11, block 178; 
lots 1 & two (2), block No. 190; lots No. one (1), two (2), and three 
(3), of block 191; lots one (1), two (2), three (3), four (4), and five (5), 
block 180; lots No. one (1), two (2), three (3), four (4), fourteen ( is 
fifteen (15), sixteen (16), block 177; lots No. one (1), two (2), four (4), 
five (5), thirteen (13), fourteen (14), block 179, said lots being in 
Garland county, Arkansas, in the Hot Springs reservation, and ac- 
cording to the returns and survey of the Hot Springs U.S. cominis- 
sioners; to have and to hold the same, together with the appurte- 
nances, to the said part- of the second part, and to his successors 
hereinafter designated, and to the assigns of the said party of the 

second part, or said successors, forever, in trust, however, for 
112 _—i the following: Whereas, as the said Walter A. Moore, grantor, 

is justly indebted to said Charles G. Peper & Co. upon three 
cerwiin promissory notes, bearing even date herewith, payable to 
Charles G. Peper & Co. or order, the several notes each being for the 
sum — two thousand four hundred and thirty-three ,4%; dollars 
($2,433.46), with ten per cent. interest, due respectively ninety days, 
six months, and nine months from the 10th day of January, A. D. 
1881, the said notes being secured by a deed of trust on certain 
other real estate, but the grantor desiring to further secure said 
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notes, and has also agreed and covenanted with said parties afore- 
said that the assessments due to the United States Government for 
said lots shall be paid to said Government on or before the 

113 1st day of September, 1881: Now, if the said notes be well 
and truly paid as the same severally become due and pay- 
able according to the ‘tenor and effect of said notes and each of 
them, and if the said covenants and agreements in regard to the 
assessments for the lots due the United States Government shall be 
lawfully kept and performed, then this deed shall be void, and the 
property hereinbefore conveyed shall be released at the cost of said 
party of the first part; but should default be made in payment of 
said notes, or either of them, or any part of either of them, or the 
interest that may accrue thereon as the same severally become due 
and payable, then this deed shall remain in force, and thesaid party 
of the second part, or in case of his absence, death, refusal to act, 

114. = disability in anywise, the (then) acting sheriff of Garland 
county, Arkansas, at the legal request of legal holder of the 

said notes, or either of them, may proceed to sell the property herein- 
before described, or any part thereof, at public vendue, to the highest 
bidder, at the court-house door of Garland county, Arkansas, ‘for 
cash, first giving twenty (20) days’ public notice of the time, terms, 
and place of said sale, and of the property to be sold, by advertisement 
in some newspaper printed in the city of Hot Springs, Arkansas, and 
upon such sale, shall execute and deliver a deed in fee simple of the 
property scld to the purchaser or purchasers thereof, at which sale 
any of the parties hereto may purchase as other parties, and receive 
the proceeds of said sale, out of which he shall pay first the 

115 costs and expenses of this trust, and next the debt and inter- 
est, and the remainder, if any, shall be paid to the said Wal- 

ter A. Moore, or his legal representatives, and said W. A. Moore 
waive all right and privileges under act regulating sales of prop- 
erty, approved March 17th, 1879; and the said party of the second 
part en faithfully to perform and fulfill the trust herein 

created. : 
In witness whereof the said parties of the first part have here- 
unto set their hands and seals the day and year first above written. 
Executed in presence of— 

WALTER A. MOORE. SEAL. 

GEORGE G. LATTA. .  |[SEAL. 

CHARLES G. PEPER & CO. [sgEat. 


STATE OF ARKANSAS, County of Garland: 


Be it remembered that on this 10th day of January, A. D. 

116 eighteen hundred and eighty-one, before me, the undersigned, . 

a notary public within and for the county and State aforesaid, 

duly qualitied May 20th, 1878, for a term expiring May 20th, 1882, 

came Walter A. Moore, George G. Latta, and Charles G. Peper, who 

are personally known to me to be the same persons whose names 

are subscribed to the foregoing instrument of writing as parties 

thereto, and they acknowledge the same to be their act and deed, 
for the uses, considerations, and purposes therein expressed. 


-* 
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In witness whereof, I have hereunto set my hand and affixed my 


- notarial seal, this the 10th day of January, 1881. 


ANDREW BRUON, 
Notary Public. 


Filed for record at 12.30 p. m., January 10th, 1881. ~ 
J. H. LAW, Clerk. 
W. WRIGHT, D. C. 
117 Exuipit “ B.” 


STATE OF ARKANSAS, County of Garland : 


I, J. H. Law, circuit clerk and ex-officio recorder of the county and 
State aforesaid, do hereby certify that the annexed and foregoing 1s 
a true and perfect copy of a deed of trust from W. A. Moore to 
George G. Latta, trustee, as the same now appears of record on pages 
392 and 393, book F, now on file in my office. 

In testimony whereof, I have hereunto set my hand and official 
seal, this 29th day of October, 1881. 

[SEAL. ] J. H. LAW, Clerk. 
Chattel Mortgage. 


W. A. Moore to Charles G. Peper & Co. 


This indenture, made this tenth day of January, 1881, between 
Walter A. Moore, party of the first part,and Charles G. Peper 

118 &Co.,, parties of the second part, witnesseth: That for mn in 
consideration of the sum of ten dollars, the receipt of which 

is hereby acknowledged, the party of the first part has bargained, 
sold, granted, and conveyed, and by these presents hereby bargain, 
sell, and convey to the party of the second part, his executors, ad- 
ministrators, and assigns, the following-described property, to wit: 
Ali of my household estate and property in a certain two-story frame 
building as constructed on lot No. 11-12, block No. 86, in Hot 
Springs, Garland county, Arkansas, said lots being leased from A. 
B. Gaines, and said buildings thereon being my property, and all of 
my interest in said buildings as aforesaid ; to have and to hold the 
same unto the party of the second part, their executors, administra- 
tors, and assigns forever, conditioned, however, as follows: 

119 Whereas the said party of the first part is indebted to the 
party of the second part in the sum of seven thousand three 
hundred ;3,8; dollars, as evidenced by three certain promissory notes 
due, respectively, ninety days, six months, and nine months from 
the tenth day of January, 1881, and each being for the sum of two 
thousand four hundred and thirty-three ;‘,°5 dollars, with interest at 
rate of ten per cent., and the said Moore being desirous of further 
securing said several notes in addition to security already given : 
Now if the party of the first part should well and truly pay the 
party of the second part the sum hereinbefore mentioned, and all 
other indebtedness which may then be due, the party of the second 
part, by the party of the second part, by the party of the first 

120 part together with the cost of this trust on or before the days 
of maturity of said notes, then this conveyance shall bé void, 
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otherwise to remain in full force and effect; and in case any de- 
fault shall be made in the payment of said indebtedness, as herein 
set forth, or either of said notes, or any part thereof, then the whole 
shall become due and payable, or should the party of the first part, 
prior to the said maturity of the said notes, or either of them, sell, 
or attempt to sell, ship, remove, or otherwise dispose of the property 
herein conveyed, or any part thereof, without the consent of the 
party of the second part, then, in either event, the party of the 
second part, their agent or attorney, is hereby authorized and em- 
powered to take charge of said property on demand, without process 
of law, and sell and dispose of the same, or so much as will 
121 be necessary, at public sale, at the court-house door in Garland 
county, Arkansas, for cash in hand, upon two weeks’ notice 
in some newspaper published in the county, or by written notice 
posted in five conspicuous places near the property, at which sale 
any of the parties hereto may purchase as other parties, and out of 
the proceeds of said sale the said party of the second part to retain 
the sum due them as herein set forth, and the cost of this trust, and 
of sale, rendering the overplus, if any, to the said party of the 

first part, his executors, administrators, or assigns. 
Given under my hand and seal, this tenth ) a of January, 1881. 

| 2 WALTER A. MOORE. [sEAt.] 


Filed for record January 10th, 1881, at 12.30 p. m. 
J. H. LAW, Clerk. 
W. WRIGHT, D. C. 
122 Deed of Trust. 


WattTeER A. Moore to GEorGE G. Latta, trustee. 


This deed, made and entered into this thirteenth (13) day of Jan- 
uary, eighteen hundred and eighty-one, by and between Walter A. 
Moore, of the county of Garland, State of Arkansas, party of the 
first part, and George G. Latta, of the county of Garland, State of 
Arkansas, party of the second part, and Charles G. Peper & Co., of 
the city of St. Louis, State of Missouri, party of the third part, 
“ witnesseth :” That the said party of the first part, in consideration 
of the debt and trust hereinafter mentioned and created, and of the 
sum of one dollar to him paid by the said party of the second part, 
the receipt of which is hereby acknowledged, do by these presents 
grant, bargain, and sell, convey, and confirm unto the said party of 

the second part, the following-described property, situated in 
123 + the county of Garland, State of Arkansas, to wit: Lots No. 

(1), in block No. (41); lots No. one (1) and No. (2) and three 
(3), in block No. (42); lots No. (6), six in block No. one hundred and 
eighty-six (186); lot No. two (2), block No. one hundred and fifty-five, 
said lots and blocks being in the Hot Springs reservation, and being 
in accordance with the survey and returns of the Hot Springs com- 
missioners ; and also the west half (W. 3) of southwest quarter of 
section (15), township three (3) south, range nineteen (19) west ; and 
also my undivided one-half interest in the east half of the south- 
west quarter, and also west half of the southeast quarter of section 
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thirty-one (31), township two (2) south, range nineteen west. The 
_ above land being always subject to a deed of trust executed 
124 on the tenth day of January, 1881, to Geo. G. Latta, as trustee, 
for. the sum of seven thousand three hundred and 33; dol- 
lars ($7,300°38), to have and to hold the same together with the ap- 
urtenances to the said party of the second part, and to his successors 
1ereinafter designated, and to the assignees of the said party of the 
second part, or of said successors forever, in trust, however, for the 
following purpose: Whereas the said Walter A. Moore, grantor, is 
justly indebted unto said Charles G. Peper & Co. upon a certain 
promissory note, bearing even date herewith, payable to the order of 
Chas. Peper & Co., for the sum of one hundred dollars, with ten per 
cent. interest, due and payable the first day of September, 1851: 
Now if the said notes be well and truly paid, as the same become 
due and payable, according to the time and effect of said note, 
125 then this deed shall be void, and the property hereinbefore 
conveyed shall be released at the cost of said party of the 
first part, but should default be made,in the payment of the said 
notes, or any part thereof, or the interest that may accrue thereon, 
then this deed shall remain in force, and the said and the said party 
of the second part, or in case of his absence, death, or refusal to act, 
or disability in anywise, the (then) acting sheriff of Garland county, 
Arkansas, at the request of the legal holder of said note, may pro- 
ceed to sell the property hereinbefore described, or any part thereof, 
at public vendue, to the highest bidder, at the court-house door of 
Garland county, Arkansas, for cash, first giving twenty (20) days’ 
public notice of the time, terms, and place of said sale, and of the 
property to be sold, by advertisement in some newspaper 
126 printed in city of Hot Springs, Arkansas, and upon such sale 
shall execute and deliver a deed in fee simple of the property 
sold to the purchaser or purchasers thereof, at which sale any of the 
parties hereto may purchase as other parties, and receive the pro- 
eeed$ of said sale, out of which he shall pay first the cost and ex- 
penses of this trust, and next, the debt and interest, and the 
remainder, if any,shall be paid to the said Walter A. Moore, or his 
legal representatives, and should W. A. Moore waive all right and 
privileges under act regulating sales of property, approved March 
17, 1879, and the said party of the second part ovenants faithfully 
to perform and fulfil the trust herein created. 
In witness whereof, the said part- of the first part have 
127 hereunto set their hands and seals, the day and _ year first 
above written. 
WALTER A. MOORE. SEAL. 
GEORGE G. LATTA. SEAL. 
CHARLES G. PEPER & CO. [SEAL. 


STATE OF ARKANSAS, 
County of Garland, 


Be it remembered that on this 13th day of January, A. D.cighteen 
hundred and eighty-one, before me, the undersigned, a rotary pub- 
lic within and for the county and State aforesaid, duly qualified May 
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otherwise to remain in full force and effect; and in case any de- 
fault shall be made in the payment of said indebtedness, as herein 
set forth, or either of said notes, or any part thereof, then the whole 
shall become due and payable, or should the party of the first part, 
prior to the said maturity of the said notes, or either of them, sell, 
or attempt to sell, ship, remove, or otherwise dispose of the property 
herein conveyed, or any part thereof, without the consent of the 
party of the second part, then, in either event, the party of the 
second part, their agent or attorney, is hereby authorized and em- 
powered to take charge of said property on demand, without process 
of law, and sell and dispose of the same, or so much as will 
121 be necessary, at public sale, at the court-house door in Garland 
county, Arkansas, for cash in hand, upon two weeks’ notice 
in some newspaper published in the county, or by written notice 
posted in five conspicuous places near the property, at which sale 
any of the parties hereto may purchase as other parties, and out of 
the proceeds of said sale the said party of the second part to retain 
the sum due them as herein set forth, and the cost of this trust, and 
of sale, rendering the overplus, if any, to the said party of the 

first part, his executors, administrators, or assigns. 
Given under my hand and seal, this tenth day of January, 1881. 

! WALTER A. MOORE. [sEAt.] 


Filed for record January 10th, 1881, at 12.30 p. m. 
J. H. LAW, Clerk. 


W. WRIGHT, D. C. 
122 : Deed of Trust. 


WaLTER A. Moors to GreorGE G. Latta, trustee. 


This deed, made and entered into this thirteenth (13) day of Jan- 
uary, eighteen hundred and eighty-one, by and between Walter A. 
Moore, of the county of Garland, State of Arkansas, party of the 
first part, and George G. Latta, of the county of Garland, State of 
Arkansas, party of the second part, and Charles G. Peper & Co., of 
the city of St. Louis, State of Missouri, party of the third part, 
“witnesseth :” That the said party of the first part, in consideration 
of the debt and trust hereinafter mentioned and created, and of the 
sum of one dollar to him paid by the said party of the second part, 
the receipt of which is hereby acknowledged, do by these presents 
grant, bargain, and sell, convey, and confirm unto the said party of 

the second part, the following-described property, situated in 
123 the county of Garland, State of Arkansas, to wit: Lots No. 

(1), in block No. (41); lots No. one (1) and No. (2) and three 
(3), in block No. (42); lots No. (6), six in block No. one hundred and 
eighty-six (186); lot No. two (2), block No. one hundred and fifty-five, 
said lots and blocks being in the Hot Springs reservation, and being 
in accordance with the survey and returns of the Hot Springs com- 
missioners ; and also the west half (W. 3) of southwest quarter of 
section (15), township three (3) south, range nineteen (19) west ; and 
also my undivided one-half interest in the east half of the south- 
west quarter, and also west half of the southeast quarter of section 
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thirty-one (31), township two (2) south, range nineteen west. The 
_ above land being always subject to a deed of trust executed 
124 on the tenth day of January, 1881, to Geo. G. Latta, as trustee, 
for. the sum of seven thousand three hundred and _ ,33, dol- 
lars ($7,300°38), to have and to hold the same together with the ap- 
urtenances to the said party of the second part, and to his successors 
1ereinafter designated, and to the assignees of the said party of the 
second part, or of said successors forever, in trust, however, for the 
following purpose: Whcreas the said Walter A. Moore, grantor, is 
justly indebted unto said Charles G. Peper & Co. upon a certain 
promissory note, bearing even date herewith, payable to the order of 
Chas. Peper & Co., for the sum of one hundred dollars, with ten per 
cent. interest, due and payable the first day of September, 1851: 
Now if the said notes be well and truly paid, as the same become 
due and payable, according to the time and effect of said note, 
125 then this deed shall be void, and the property hereinbefore 
conveyed shall be released at the cost of said party of the 
first part, but should default be made.in the payment of the said 
notes, or any part thereof, or the interest that may accrue thereon, 
then this deed shall remain in force, and the said and the said party 
of the second part, or in case of his absence, death, or refusal to act, 
or disability in anywise, the (then) acting sheriff of Garland county, 
Arkansas, at the request of the legal holder of said note, may pro- 
ceed to sell the property hereinbefore described, or any part thereof, 
at public vendue, to the highest bidder, at the court-house door of 
Garland county, Arkansas, for’ cash, first giving twenty (20) days’ 
public notice of the time, terms, and place of said sale, and of the 
property to be sold, by advertisement in some ee 
126 printed in city of Hot Springs, Arkansas, and upon such sale 
shall execute and deliver a deed in fee sitnple of the property 
sold to the purchaser or purchasers thereof, at which sale any of the 
parties hereto may purchase as other parties, and receive the pro- 
eeed$ of said sale, out of which he shall pay first the cost and ex- 
penses of this trust, and next, the debt and interest, and the 
remainder, if any,shall be paid to the said Walter A. Moore, or his 
legal representatives, and should W. A. Moore waive all right and 
privileges under act regulating sales of property, approved March 
17, 1879, and the said party of the second part ‘ovenants faithfully 
to perform and fulfil the trust herein created. 
In witness whereof, the said part- of the first part have 
127 hereunto set their hands and seals, the day and _ year first 
above written. 


WALTER A. MOORE. [sEAL. 
GEORGE G. LATTA. SEAL. 


CHARLES G. PEPER & CO. SEAL. 


STATE OF yc 
County of Garland, 

Be it renembered that on this 13th day of January, A. D.cighteen 
hundred and eighty-one, before me, the undersigned, a rotary pub- 
lic within and for the county and State aforesaid, duly qualified May 
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20th, 1878, for a term expiring May 20th, 1882, came Walter A. 
Moore, George G. Latta, and Charles G. Peper, who are personally 
known to me to be the persons whose names are subscribed to the 
foregoing instrument of writing as party thereto, and they acknowl- 
edge the same to [be] their act and deed for the purpose therein 
mentioned. 2. 

In witness whereof, I have hereunto set my hand and 
128 = affixed my notarial seal, this the 13th day of January, 1881. 

[SEAL. ] ANDREW BRUON, 
Notary Public. 


Filed for record Jan’y 13th, 1882, at 2 o’c’k p. m. 
: J. H. LAW, Clerk. 
W. WRIGHT, D.C. 
STATE OF ARKANSAS, 3 
County of Garland, 


I, J. H. Law, circuit clerk and ex officio recorder of the county - 
and State aforesaid, do hereby certify that the annexed and forego- 
ing is a true and perfect copy of a deed of trust, Walter A. Moore to 
George G. Latta, as appears on record book “F,” page 414 & 415, 
now on file in my office. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of my office, this the 29th day of October, 1881. 
[SEAL. | J. H. LAW, Clerk. 


129 SrateE or ARKasSAS, County of Garland: 


I, J. H. Law, circuit clerk and ex officio recorder of the county of 
Garland, and State of Arkansas, do hereby certify that the annexed 
and foregoing is a true and perfect copy of a chattel mortgage as 
appears upon record F, pages 390 and 391, Walter A. Moore to 
Charles G. Peper & Co., now on file in my office. 

In testimony whereof, I have hereunto set my hand and affixed 
my official seal, this 29th day of October, 1881. 

[SEAL. ] J. H. LAW, Clerk. 


Trustee’s Notice. 


In accordance with the terms of a deed of trust executed on the 
10th day of January, 1881, by Walter A. Moore to George G. 

130 Latta, as trustee, for the use and benefit of Charles G. Peper 
& Co., of the city of St. Louis, State of Missouri, which deed 

was duly recorded in record “F,” pages 392 and 393, of deeds and 
mortgages in the clerk’s office of Garland county, Arkansas, I will, 
as trustee aforesaid, sell at public vendue, at and in front of the 
court-house door of Garland county, Arkansas, between the hours 
for judicial sales, the following real estate, situated in the county 
of Garland, State of Arkansas: One-half interest in lots 2, 3, 4, and 
5, block No. 10; half interest in lot No. 1, block No. 8; fourth 
interest in lot No. 15, block No. 77; one-half interest in lot No. 9, 
block 130; one-half interest in lots 1, 2, 3, 4, 14, 15, and 16, in block 
No. 177; one-half interest in lots 6 and 11, in block 178; one-half 
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interest in lots 1, 2, 4, 5, 18, and 14, in block No. 179; one-half in- 
terest in lots 1, 2, 3, 4, and 5, block 180; one-half interest in 
131 ~=lots 1 and 2, in block No. 190; one-half interest in lots 1, 2, 
and 3, in block No. 191, said lots and blocks being in the 
Hot Spring reservation, and, in accordance with the return and sur- 
vey of the U.S. Hot Springs commissioners, said lots will be sold 
on the 31st day of October, A. D. 1881, for cash in hand, to satisfy 
three notes of $2,433.46 each, or all that may be unpaid thereon, and 
the interests and expenses of trust. 
GEORGE G. LATTA, Trustee. 
Hot Springs, Ark’s, Oct. 8, 1881. 


Trustee’s Notice. 


In accordance with the terms of a deed of trust executed on the 
10th day of January, A. D. 1881, by Walter A. Moore to George G. 
Latta, as trustee, for the use and benefit of Charles G. Peper & 
132 Co., of the city of St. Louis, State of Missouri, which deed 
was duly recorded in record “F,” pages 394 and 395, of deeds 
and mortgages in the clerk’s office of Garland county, Arkansas, | 
will, as trustee as aforesaid, sell at public vendue, at and in front 
of the court-house door of Garland county, Arkansas, between the 
hours for judicial sales, the following real estate, situated in the 
county of Garland, State of Arkansas: Lot No. 1, block No. 41; lots 
No. 1, 2, and 3, block 42; lot No. 1, block 155, said lots and blocks 
being on the Hot Springs -reservation, and being in accordance 
with the return and survey of the U.S. Hot Springs commissioners ; 
and also will sell the west half of southwest qr. section 15, township 
3 south, range 19 west; half interesigin east half of southwest qr., 
and west half of southeast qr. section 31, township 2 south, 
133 = range 19 west. Said real estate will be sold on the 31st day 
of October, A. D. 1881, for cash in hand, to satisfy three notes 

of $2,433.46 each, and the interest thereon and expenses of trust. 

GEO. G. LATTA, Trustee. 

Hot Springs, Ark’s, Oct. 8, 1881. 


Notice. 


In accordance with the terms of a deed of mortgage executed to 
the undersigned on the 10th day of January A. D. 1881, by Walter 
A. Moore, which mortgage was duly recorded in record “ F,” 
pages 390 and 391, of deeds and mortgages for Garland county, 
Arkansas, I will sell at public vendue, at the court-house door of 
Garland county, Arkansas, between the hours for judicial sales, the 
following-described property, a two-story frame building, known as 

the St. James Hotel, situated on lots 11 and 12, block 186, in 
134 the city of Hot Springs, Arkansas; and also all of the inter- 
est of W. A. Moore in a lease from Albert B. Gaines to W. A. 
Moore for lots and lands upon which is located said building ; said 
building and leasehold estate will be sold to the highest bidder on 
October 31st, 1881, to satisfy three notes for $2,433.46, due the un- 
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dersigned from W. A. Moore, and the same will be sold for cash m 


hand. 
CHARLES G. PEPER & CO. 
GEO. G. LATTA, Aé#’y. 


Injunction Bond. 
Garland Circuit Court. 
Hot Sprines, ARK’s, Oct. 8, 1881. 


SAMUEL W. Forpyce, Assignee, and WALTER A. Moore, Plaintiffs, 
| against 
CHARLES G. PEPER and GeEorGE G. Latta, Trustee, Defendants. 


We undertake that the plaintiff-,Samuel W. Fordyce and Walter 
A. Moore, shall pay to the defendants, Charles G. Peper and 

135 George G. the damages not exceeding one thousand dollars 
which they or either of them may sustain by the reason of 

the injunction in this action, if it is finally decided that said injunc 
tion ought not to have been granted. ; 


Oct. 31st, 1851. 
SAMUEL W. FORDYCE. 
WALTER A. MOORE. 
J. L. BUTTERFIELD. 
P. E. GREENE. 

Attest : J. H. LAW, Clerk. 


Approved and filed 31st October, 1881. 
J. H. LAW, Clerk. 


STATE OF ARKANSAS, County of, Garland : 


I, J. H. Morgan, agent and attorney for Chas. G. Peper & Co., of 
the city of St. Louis, State of Missouri, state that an injunction was 
pending in the United States court for the eastern district of Ark- 

ansas for the sale of the lands described in certain deeds of 
136 —s trust mentioned in petition filed herein, and that said injunc- — 

tions and all matters pertaining thereto were settled by the 
said parties excepting the right and privileges to bring certain suits 
for damages, and that said agreement dismissing said suit and pro- 
ceedings were reduced to writing; that by the provisions of said 
agreement the said lands were to be sold and no opposition made 
thereto; that said agreement was signed by attorney for both par- 
ties to said suit, namely, the said Peper and the said W. A. Moore; 
that attorney has telegraphed for said agreement to be sent by the 
first express which will arrive this afternoon. 

Wherefore he asks that the hearing of this cause may be con- 
tinued until said train arrives. 

. J. H. MORGAN. 


137 I, J. H. Morgan, make oath that I believe the statements 
made in the foregoing affidavit are true to the best of my 


knowledge and belief. 
J. H. MORGAN. 


te 
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Subscribed and sworn to before me, this 29th day of Oct., 1881. 
[SEAL. ] J. H. LAW, Clerk. 


Filed Oct. 31st, 1881. 
J. H. LAW, Clerk. 


STATE OF ARKANSAS, County of Garland : 


I, Geo. G. Latta, state that the allegations in said complaint as to 
his acts as trustee in the matter of doing or saying anything to effect 
the title of W. A. Moore is utterly and wholly false. 

That the appraisers were regularly appointed, and that said 


138 property appraised at a figure greater than its actual value. 
G. G. LATTA. 


Subscribed and sworn to before me, this 29th day of October, 1881. 
J. H. LAW. 


STATE OF ARKANSAS, County of Garland : 


I, J. H. Morgan, make oath that the firm of Cohn & Cohn, regu- 
larly enrolled and licensed lawyers of the city of Little Rock, Ark., 
represented themselves as attorneys of W. A. Moore in the suit pend- 
ing in the U. States court between Chas. Peper & Co. and W. A. 


Moore. 
J. H. MORGAN. 


Subscribed and sworn to before me, this 29th day of October, 1881. 
J. H. LAW, Clerk. 


Filed Oct. 29, 18—. — - 
J. H. LAW, Clerk. 


139 Garland Circuit Court. 


SAMUEL Forpyce, Assignee, and WALTER A. MooreE, Plaintiffs, 


v8. 
CHARLES G. PePerR and Geo. G. Latra, Defendants. 


W. A. Moore states that he has never instituted any suit tn the 
Federal court at Little Rock or any other court against the defendants, 
Charles G. Peper & Co. and George G. Latta, to restrain the sale by 
them under the trust deed mortgage attached to in complaint in this 
case, and that he never employed Mess. Cohn & Cohn, or any other 
attorneys, in such case. 

That he never gave to Mess. Cohn & Cohn, or any other attorney 
or person, any authority or direction to settle with the defendants, or 

either of them, for any default or breach of the agreement set 
140 forth in said complaint, or any other account, and if they did 
so, it — without his consent or knowledge, and against his 
wish, and that he does not, and never did, approve any such action. 


WALTER A. MOORE. 


Sworn to before me, this 29th day of October, 1881. 
J. H. LAW, Clerk, 


By Z. BELDIN, D. C 
Filed Oct. 31, ’81. J. H. LAW, Clerk. 
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Summons. In Actions by Equitable Proceedings. 


State of Kirnsas to the sheriff of Garland county: 


You are commanded to summon Charles G. Peper and George 
G. Latta to answer, in 20 days after the service of this summons upon 
them, a complaint in equity filed against them in the Garland 
141 __— circuit court by Samuel W. Fordvce, assignee, and Walter A. 
Moore, and warn them that upon their failure to answer the 
complaint, will be taken for confessed, and.you will make due re- 
turn of this summons on the Ist day of the next February term of 
said court. 
Witness my hand and the seal of said court, this 31st day of Oc- 


tober, 1881. 
[SEAL. ] J. H. LAW, Clerk. 


Order of Injunction. 


SAMUEL W. Forpyce, Assignee, and WALTER A. Moorg, Plaintiffs, 
against 
CHARLES G. PEPER, Trading under the firm name of Charles G. 
Peper & Co., and GEorGE G. Latta, Trustee, Defendants. 


The State of Arkansas to Charles G. Peper and George G. Latta: 
142 ¥ou are enjoined from selling, or further interfering with 
the right, title, and interest of the plaintiff, Samuel W. For- 
dyce, assignee, and Walter A. Moore, or either of them, in and to 
the following described buildings, household lands, and premises, to 
wit: Lots 2, 3,4, and 5in block 10; lot 1in block 8; lot 15 in block 
77; lot 9 in block 130; lots 1, 2, 3, 4,14, 15, and 16 in block 177 ; 
lots 6 and 11 in block 178; lots 1, 2, 4, 5,13, and 14 in block 179 ; 
lots 1, 2, 3, 4, 5 in block 180; lots’ 1 and 2 in block 190; lots 1, 2, 
and 3 in block 191; lot 1 in block 41; lots 1, 2, 3 in block 42; lot 
2 in block 155. The two-story frame building known as the St. 
James Hotel, situate in lots 11 and 12 in block 86, and the interest 
of W. A. Moore in a lease from Albert B. Gaines to W. A. Moore for 
lots of land upon which said building is situated, in the original Hot 
Springs reservation, in the town of Hot Springs, in the 
143 ~=county of Garland, in the State of Arkansas; and also the 
west half of southwest quarter of section fifteen, township 
three south, range nineteen west, and east half of southwest quarter, 
and west half of southeast quarter of section thirty-one (31), town- 
ship two (2) south, range 19 west, and all the leasehold, interest, 
buildings, lands, and premises mentioned and referred to in the 
plaintiffs application and complaint for injunction until the further 
order of the Garland circuit court. 
Witness my hand and the seal of said court, this 31st day of Oc- 


tober, 1881. 
J. H. LAW, Clerk. 


STATE OF ARKANSAS, Garland Uounty : 


Executed and served the within summons and order of at- 
144 ‘tachment by delivering copies of each to the within named 


“4 


; 
he 
ed 
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Charles G. Peper and George G. Latta respectively. Done at Hot 


Springs, Garland county, Arkansas, this 31st day of October. 1881. 
| J. H. NICHOLS, Sheriff, 
By JOB PRICHARD, D. 8. 


Service__________ 2 00 
Mileage -___...-- . 3 
Return_____- .--- 25 

2 35 


Garland Cireuit Court. 


SAMUEL W. Forpyce, Assignee, &c.,and WALTER A. Moore, PI’t’fs, 


V8. 
Cuas. G. Perer, Trading under the firm name of Chas. G. Peper & 
Co., Gro. G. Latta, Def’ts. 


The petition of Charles G. Peper and George G. Latta respectively 
represent to this honorable court that your petitioner, Charles G. 
Peper, at the time of the comencement of this suit, was and 

145 © still is a citizen of the State of Missouri, and that Samuel W. 
Fordyce and Walter A. Moore, plaintiffs herein, were and 

still are citizens of the State of Aransas, and that said Latta, who 
is a citizen of the State of Arkansas, material party to this suit, he 
being the trustee in the deeds of trust conveying certain lands to 
him as such, the sale of which under the powers of sale therein this 
suit is brought to enjoin; that the matters in dispute exceeds, the 
exclusive of cost, the sum or value of five hundred dollars; that 


_ there is a controversy in this suit between citizens of different States, 


and which can be fully determined as between them. 
Your petitioners make and file herewith a bond, with good and 
sufficient surety, for their entering into the circuit court of 
146 the United States for the eastern district of Arkansas ‘on the 
first day of its next session a copy of the record in this suit, 
and for paying all cost that may be awarded by said circuit court is 
said circuit court shall hold that this suit has been wrongfully or 
improperly removed thereto. 

Your petitioners therefore -pray this honorable court to accept this 
petition and said bond, and order the transfer of said suit to said 
circuit court of the United States for the eastern district of Arkansas. 

CHARLES G. PEPER. 
GEO. G. LATTA. 


Untrep States or AMERICA, Eastern Detstrict of Arkansas: 


Charles G. Peper and Geo. G. Latta, being duly sworn, deposes and 
say: That they are the petitioners named in the above petition, and 
that they have each heard the same read and know the con- 
147 tents thereof, and that the same is true of their knowledge. 
: CHARLES G. PEPER. 
GEO. G. LATTA. ° 
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Subscribed and sworn to before me, this 3lst day of Oct., 1881. 
PLATT M. ROBBINS, 
Notary Public. 


Filed Oct. 31st, 1881. 
J. H. LAW, Clerk. 


Sie, 


Know all men by these presents, that we, Chas. G. Peper, as prin- 
cipal, and Jno. B. Roe and C. N. Rix, as security, are held and firmly 
bound unto Samuel W. Fordyce, assignee, &c., and Walter A. Moore 
in the penal sum of five hundred dollars; for the payment thereof, 
well and truly to be made unto the said Samuel W. Fordyce, as as- 
signee, &c., and Walter A. Moore, their representatives, successors, 

and assigns, we bind ourselves, our heirs, representatives, and 


148 assigns, firmly and severally, firmly by these presents. 


et upon these conditions, the said Peper and Geo. G. Latta 
having petitioned the Garland circuit court,State of Arkansas, for the 
removal of a certain cause therein pending, where Samuel W. For- 
dyce, as assignee, and Walter A. Moore are plaintiffs, and said Peper, 
under.the firm name of Charles G. Peper & Co., and Geo. G. Latta, 
as trustee, are defendants, to the circuit court of the United States in 
and for the eastern district of Arkansas. | 
Now, ii the said Peper and Latta, your petitioners, shall enter to 


- the said circuit court of the United States,on the first day of its next 
“session, a copy of the record in said suit, and shall well and truly 


pay all costs that may be awarded by said circuit court of the 
nited States, if said court shall hold that said suit was 
wrongfully or improperly removed thereto, then this obliga- 
tion to be void ; otherwise, 1n full force and virtue. . 

Witness our hands and seals, this 31st day of October, 1881. 
CHARLES G. PEPER. [sEAt.] 
CHAS. N. RIX. SEAL. 
JNO. B. ROE. SEAL. 


STATE OF ARKANSAS, | ne 
County of Garland, { *° 


I, John B. Roe and Charles N. Rix, of said county, the surety 
named in the foregoing bond, being duly sworn, deposes and says: 
That I am a resident of the State of Arkansas, and a property holder 


_ therein ; that I am worth the sum of one thousand dollars over and 


above all my debts and liabilities and exclusive of property by law 
exempt from execution ; that I have property in the State 


150 = of Arkansas liable to execution of the value of more than one 


~~ thousand dollars. 
JNO. B. ROE. 
CHAS. N. RIX. 


Subscribed in my presence and sworn to before me, this 31st day 


of October, 1881. 
: 2 PLATT M. ROBBINS, 
Notary Public. 


SAMUEL W. FORDYCE, &C., ET AT. 


STATE OF ARKANSAS, I 
County of Garland, 


I, J. H. Law, circuit clerk and ex-officio recorder of the county 
aforesaid, do hereby certify that the within and foregoing 9-44 pages 
contain a true and perfect transcript of the record and proceedings 
of the cause therein mentioned. 

In testimony whereof, I have hereunto set my hand and affixed 
my Official seal, this the 2nd day of November, 1881. 

J. H. LAW, 
Circuit Clerk. 


Fees paid by deft Peper for transcript, $15.82. 
J. H. LAW, Clerk. 


(Endorsed :) Filed Nov. 14, 1881. Ralph L. Goodrich, clerk. 
And on November 21st, 1881, as follows (D, page 394): 


Water A. MoorE & SaMuEL W. Forpyce, assignee, 
7 aan 451. 
CHARLES G. PEPER and Geo. G. LATTA. 


Come the defendants, by Wm. G. Whipple, Esq., their solicitor, and 
files herein their answer and also the affidavit of M. M. Cohn. 
Which answer is as follows: | 


In the Circuit Court of the United States, in and for the Eastern 
istrict of Arkansas. 


152. Samvuen W. Forpyce, Assignee, &., and WALTER A. Moore, 
Complainants, | 
v8. 
CHARLES G. Peper, Trading as Charles G. Peper & Co., and GrorGe 
G. Latra, Trustee, Defendants. 


The defendants, Charles G. Peper and George G. Latta, saving and 
reserving all benefit of exception to the manifold errors, uncertain- 
ties, and imperfections of the said complainants’, Samuel W. Fordyce 
and Walter A. Moore’s, bill of complaint herein for answer, thereto 
say : 

That the only agreement the defendant Peper ever made with said 
Moore respecting the shipment and purchase of cotton was, in sub- 
stance, that he would advance from time to time to said Moore 
153 ~=moneys, and that said Moore should ship to him at St. Louls 
a large amount of cotton, certainly as much as he, said Moore 
should ship him during the same period, to D. P. Rowland & Co., a 
cotton-house in St. Louis. And defendant denies that there was ever 
any agreement or understanding whatever; that he, said defendant, 
was to hold any portion of the cotton said Moore was to ship to him 
until the fall of 1881, or a single day or hour after this defendant 
should conclude to his discretion that it would be best to sell said 
cotton. 
And defendant says that although said Moore agreed to commence 
1—987 
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the shipment to him of cotton at once, upon the making of said 
agreement, yet, although by the 28th of September, 1880, defendant 
had so advanced to said Moore $7,271.51 in cash, yet not a 
154 single bale of cotton did said Moore consign to him until No- 
vember 12th, 1880, though in the meantime said Moore had 
shipped ‘to said Rowland & Co. more than one hundred bales, as 
defendant is informed and believes. 

And defendant states that said Moore is indebted to him as follows, 
upon and arising¢out of said transactions, viz: That on the 16th of 
June, 1881, there was and still is due him from said Moore, upon 
the notes and deeds of trust and mortgage described in said bill of 


‘complaint, the sum of $6,492.04, and on said date there was and 


still is due said defendant in addition thereto, from said Moore, upon 

account fur moneys so advanced as aforesaid, and not reimbursed 
by the shipment of cotton or otherwise, the further sum of 

155 $3,300.97, making a total sum thus due, Jan. 16th, 1881, of 
$9,793.01, with interest. 

That the total advances made by defendant Moore are between 
July, 1880, and May 16th, 1881, $49,227.72, and the total number of 
bales received by defendant from said Moore therefor was 969. — 

And defendant avers that the fact that his firm name was merel 
nominal, and he himself was the only member of the firm, was all 
the time of said dealings as well known to said Moore as to this 
defendant ; and defendant emphatically denies all allegations of 
fraudulent representations in that regard as set forth in said bill of 
complaint. 

And defendant says that the statement in said bill of complaint 
contained, that defendant bound himself not to sell Moore’s cotton 
until the fall of 1881, while he was under obligations to advance 

moneys on demand to Moore, and did advance $49,227.72, is 
156 __ too absurd to be seriously considered. 

And defendant acknowledges that said Moore and Fordyce, 
either jointly or severally, have seen fit to commence the various 
actions described in said bill of complaint, the same having been 
brought in the Garland circuit court, and all having been by this 
defendant removed to this court; that said suits are all for unliqui- 
dated damages. | 

That it is not true that said Moore has paid upon said notes $1,242, 
for which he has received no credit, but on the contrary, defendant 
avers that every dollar said Moore has paid, he has declared credit 
for. 

And defendant says that the cotton of said Moore, sold prior to 
the 2nd of June, 1881, viz., 229 bales, as described in said bill of 
complaint, have been in the account and statement, as above herein 

given, duly credited to him, at the rate at which they 
157 ~_—~were sold, and he has the full benefit thereof. 

And. these defendants, for a further answer, say that on the 
11th of June, 1881, thesaid Fordyce filed a bill in this court against these 
defendants, praying an injunction to restrain the sale of the same 
property the sale of which is sought in this suit to be enjoined; 
that the parties in the suits are substartially the same, said Moore, ° 
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as appears by the bill of complaint herein, having May 16th last 
assigned his property, including his equity of redemption to the 
lands and property covered by said deeds of trust and mortgage, to 
said Fordyce, and thereafter having no interest whatever therein, 
and no standing in court to enjoin the sale thereof. 

‘That the averments of the two bills of complaint in the two 

cases are substantially the same, and the relief demanded 
158 the same; in other words, the parties and issues are the same; 

thet pending said case and after answer filed therein, these 
defendants and said Fordyce and said Moore entered into a written 
agreement on the 28th of September, 1881, a copy of which is hereby 
annexed, marked Exhibit “A,” and hereby made a part hereof. 

That by said agreement it was stipulated, in consideration of said 
Peper reducing his claim against said Moore arising on.the account 
to $3,000, and paying $400 cost of suit, the claim of said Peper evi-. 
denced by ‘said notes, deeds of trust, and mortgages should stand 
unabated, as appears on the face thereof, and that said suit should 
be dismissed at the plaintiffs’ costs; and said Fordyce and said Moore 

therein agreed that no further suit tu restrain said Latta or 
159 said Peper in foreclosing said deeds of trust and mortgages 

under the powers of sale therein should be brought by either of 
them, or procured by either of them to be brought. 

That in pursuance of said agreement this defendant Peper paid said 
$400 cash to the attorneys of said Fordyce and Moore, and there- 
upon said suit was formally dismissed by an entry in the record of 
this court of October 7th, 1881. 

And these defendants therefore insist that said complainants are 
concluded by said agreement from maintaining or bringing this 
suit, and that they are estopped on record. And these defendants 
beg leave for greater certainty to refer to the files and records of 
this court in said suit, which was numbered 430 in the chancery 
docket. 

And for further answer, defendants say that said suit 

160 hereinbefore described, being substantially between the same 

parties and involving the same issues, was finally disposed 

of on the 7th of October, 1881, by an entry in the record of this 
court of that date, of which the following is a copy: 


Title of Cause. 


“ Comes the complainant, by Murphy & Rector and Cohn & Cohn, 
his attorneys, and on their motion it was ordered that this cause be 
dismissed at plaintitfs’ costs.” 


And these defendants therefore plead res adjudicata. 

Wherefore these defendants, baving fully answered said bill of 
complaint, pray that they may be hence dismissed, with their costs 
in this behalf wrongfully sustained. 

GEORGE G. LATTA, 
W.G. WHIPPLE, — 
Sol’s for Def’ts. 
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161 J. H. Morgan, being duly sworn, says: That he isthe agent 

of said Peper, and is familiar with all the facts stated in the 
foregoing answer, and that the statement- in the above answer made 
are true of his own knowledge, except as to those matters therein 
stated on information and belief, and as to those matters he believes 


them to be true. 
J. H. MORGAN. 


Subscribed and sworn to before me, this 21st of November, 1881. 
[SEAL. ] GEO. W. WILLIAMS, 
Notary Public. 


ExuHIsBit “A.” 


These presents witness, That whereas George G. Latta of Hot 
Springs, Arkansas, for the interest of C. G. ~~ & Co., of St. Louis, 
has advertised for sale certain property belonging to Walter A. 

162 Moore, of said Hot Springs, conveyed to him by said Moore in 
trust to secure any then existing indebtedness by notes of hand of 

said Moore which might be then due to said Peper & Co., said notes be- 
ing referred to in said deeds of trust or mortgages ; and whereas, in 
addition to said notes, said Peper & Co. asserted a claim and account 
for a sum in excess of what they were entitled to claim, according to 
the view of said Moore and his assignee, S. W. Fordyce ; and whereas, 
to ascertain the true indebtedness due said Peper & Co., the said 
Fordyce, as said Moore’s assignee, for the benefit of his creditors, in- 
stituted suit in the United States circuit court for the eastern dis- 
trict of Arkansas tu restrain said sale and for the redemption of the 
property mentioned in said deeds upon the actual indebtednéss being 
ascertained against said Peper & Co., and also said Latta, as 

163 __ trustee, in which suit a restraining order has been granted to 
stay said sale until said amount could be ascertained and 
sufficient time had expired to redeem said property ; and whereas 
now, in consideration of the premises and the testimony in said 
case, and the demands of said assignee and said Moore in this regard, 
said Peper & Co. pay the costs of said proceedings in said court at 
the delivery of these: presents, as verbally agreed, concede that no 
damages have accrued to them or said Latta in consequence of said 
suit, and reduce their claim and account as aforesaid to the sum of 
three thousand dollars, to date from this date : Now, therefore, in con- 
sideration of said facts, said Fordyce and said assignee agrees to dis- 
miss said suit at his cost; and he and the said Moore agree that no 
further suit to restrain said Latta or said Peper & Co. in 

164 foreclosing said deeds of trust and mortgages, under power of 
sale or otherwise, shall be bought by either of them, nor shall 

they procure any other person to do the same for their interest ; but 
nothing herein contained is to affect any claim or demand which 
either the said Fordyce, as said assignee, or the said Moore may 
_have against said Peper & Co. for damages on account of any at- 
tachment aud garnishment suits against said Moore and parties in- 
debted to him, brought by or in behalf of said Peper & Co., in the 
Garland circuit court, or in any court of Arkansas, it being under- 
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stood that nothing herein contained shall be regarded as an admis- 
sion on the part of said Peper & Co., or any liability on their part 
arising out of said attachment. ? 
S. W. FORDYCE, 
_ W. A. MOORE, 

By COHN & COHN, Thetr Attorneys. 

3 GEORGE G. LATTA anp 
165 CHARLES G. PEPER & CO., 

By W. G. WHIPPLE, Atty. 


Filed Nov. 21, 1881. 
RALPH L. GOODRICH, Clerk. 


And on June 16, 1882, a cross-bill was filed, which is as follows: 


Cross- Bill. 


In the Circuit Court of the United States, Eastern District of 
Arkansas. 


CHARLES G. Peper & Co. and Greorcr G. Larra, Complainats, 
Versus ) 
WALTER A. Moore and S. W. Forpyce, Defendants. 


And now comes the said Charles G. Peper, who — sued herein as 
Charles G. Peper & Co , the Co. being nominal, and George G. Latta, 
the defendants in the original bill of complaint filed herein, and 

which have been consolidated, and by way of cross-bill file this 
166 _—‘ their pleading against the said S. W. Fordyce and Walter A. 

Moore, the complainants in said consolidated suit, and say that 
the true state of the account between said Charles G. Peper & Co. and 
said Moore, ason the 16th day of June, 1881, as follows, to wit: Thatthe 
total amounts of the debts against said Moore, and if favor of said 
Peper & Co., arising out of all the transactions embraced in said 
bills of complaint, or in the answers heretofore filed herein, or in 
any and all transactions ever had between said Moore and said 
Peper & Co., whether secured by notes or deeds of trust or mort- 
gages, or resting in unsecured open account, or otherwise, was, on 
the 16th of June, 1881, $49,227.72. That said last-mentioned 
amount consists wholly of the debits for sums of money advanced 
by said Peper & Co. to said Moore before the commencement of 

this suit, and the lawful interest thereon. That the total 
167 amount of the credits due said Moore from said Peper & Co. 
| upon, from, and arising on said transactions, was on the 16th 
of June, 1881, $39,434.71. That the balance due said Peper & Co. 
from said Moore on the 16th of June, 1881, was the sum of $9,793.01 ; 
of which the sum of $3,300.97 was so due said -Peper & Co. from 
said Moore, as aforesaid, upon open account, unsecured, and the 
further sum of $6,492.04 was due upon notes and deeds of trust and 
mortgages, as will hereafter more fully appear. 

That there has been no change in the state of said account, and 
of the said balance thereof, since the said 16th day of June, except 
the accruing of lawful interest thereon. 
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That the true state of said account in detail will more fully and 
at large appear from the answers of these complainants, as defend- 
ants in the original suits heretofore brought and herein con- 
168 _ solidated, and especially from the said answer of these com- 
plainants filed herein August 10th, 1881, and Exhibit “4,” 
thereto attached. | 

And these complainants, by way of cross-bill, further aver that on 
the 10th day of January, 1881, in order to secure a portion of said 
indebtedness due and then due and owing from said Moore to said 
Peper & Co., the said Moore made, executed; and delivered to said 
Peper & Co. his certain three promissory notes for the sum of 
$2,433.46 each, for the times, and bearing interest, as set forth in 
said defendant’s original bill of complaint, herein filed November 
14, 1881, and also in part security for said indebtedness, on the 13th 
of January, 1881, said Moore made, executed, and delivered to said 
Peper & Co. his further promissory note fur $100.00, payable 

September Ist, 1881, fixed; that no part of said notes, either 
169 _— principal or interest, has been paid, except as follows, to wit: 

January 13th, 1881, the sum of $686.10, and on the same day 
the further sum of $56.00; and on May Ist, 1881, the further sum of 
$325.00 was duly paid and credited on said note for $2,433.46, whicli 
was first due, viz., in 90 days from date;.and the sum of $107.00, 
and the further sum of $22.00, were, on June 25th, 1881, credited on 
said $100.00 note; that on the 16th of June, 1881, there was remain- 
ing due and unpaid on said four notes a balance of $6,492.04, and 
that the same still remains due and unpaid, with interest added ; 
that to secure said first three notes for $2,433.46 each, said Moore 
made, executed, and delivered to this complainant, Latta, as trustee, 
the two deeds of trust upon which the lands, as described in said 

original bill of complaint herein, dated January 10th, 1881, . 
170 copies of which deeds of trust are attached thereto, marked 

Exhibits “A,” “B,” of which deeds of trust said Latta is now, 
as such trustee, the lawful owner and holder. 

And these complainants, by way of cross-bill, further aver that to 
further secure said there last-mentioned notes, said Moore made, 
executed, and delivered to said Peper .% Co., on the 10th day of Jan- 
uary, 1881, the chattel mortgage upon the household estate and 
property, as described in said original bill of complaint filed herein, 
a copy of which chattel mortgage is annexed to said bill of com- 
plaint, marked Exhibit “C.” 

That said Peper & Co. are now the lawful owners and holders of 
said chattel mortgage. 

That to secure the payment of said note for $100.00, said Moore, 
on the 13th of January, 1881, duly made, executed, and delivered 

to said Latta, as trustee, the deed of trust of said date, a copy 
171 ~— of which is annexed,as Exhibit “ D,” to said bill of complaint ; 

that said Latta is now the lawful owner and holder of the 
same. 

Wherefore, the premises being seen, these complainants in this 
cross-bill pray that an accounting may be had before the master of 
this court under the orders of this court, and that said master may 
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be directed to take and report the said account between the said 
respective parties thereto, and that on the coming in of said report 
of said master, this court, on the final hearing of this cause, will 
= and decree the amount due these complainants, as afore- 
said. 
That this court will order and decree the foreclosure of the equity 
of redemption of said Moore in the lands described in the said deeds 
of trust and chattel mortgage; and will after a short day to be 
172 named, on failure to pay the amount which the court shall 
find due on said notes, and secured by said deeds, direct the 
sale of the premises and property conveyed in and by said deeds, 
by the master of this court, after due advertisement after the prac- 
tice of this court, and the proceeds applied towards the payment of 
the said amounts so found due, and the cost of this proceeding, and. 
for due process of subpeena to bring in said defendant to this cross- 
bill, and for such other and further relief as to this court may seem 
meet, and to justice and equity may appertain. 
GEO. G. LATTA, 
In Person. 
W. G. WHIPPLE, 
Sol. for Compl'ts.. 


Charles G. Peper, being duly sworn, says: That the statements in 
the foregoing cross-bill made are true, except as to those matters 
therein stated on information and belief, and that as to those mat- 
ters he believes them to be-true. 


173 Subscribed and sworn to before me, this — day of 


, 1882. 


Endorsed: Filed June 16, 1882. Ralph L. Goodrich, clerk. 


And on July 3, 1882, as follows (D, page 544): 


WalLteR A. Moore and Sam’L W. Forpyce 
v8. 
CHARLES G. PEPER et al. 


Come the complainants, by Murphy and Kimball, their solicitors, 
and file herein their answer to the cross-bill. 


Which answer to cross-bill is as follows: 


In the Circuit Court of the United States, Eastern District of 
: Arkansas. 


WALTER A. Moore and Samurt W. Forpyce, Plaintiffs, 
against 

174 CHarues G. Perer & Co. and GeorGe G. Latta, Defendants. 

The plaintiffs, Samuel W. Fordyce and Walter A. Moore, in reply 
to the cross-complaint of defendants filed herein, say : 

That the statements thereof, to the effect that the defendant Peper, 

prior to the 16th day of June, 1881, made to plaintiff Moore advances 

of money to the sum, including interest, of $49,227.72; that said 
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laintiff is entitled, as credits against the same, no more than 

9,437.72 ; that there was then, or is now, due said defendant from 
said plaintiff a balance of $9,743.01 ($3,300.97 on open account 
& $6,492.04 on notes, deeds of trust, and mortgages), are untrue ; 
that the statements of said cross-complaint, that plaintiff Moore, on 
the 10th day of January, 1881, to secure a portion of “said indebt- 
edness,” then due from him to said defendant, executed and delivered 

to said defendant three promissory notes for $2,433.46 each, 
175 and that he afterwards, in part security for said indebtedness, 

on the 13th day of January, 1881, executed and delivered his 
further promissory note to said defendant for $100.00, so far as 
they assert or intimate that these sums were then due or fixed upon 
to be paid absolutely, are untrue. : 

Plaintiffs say, as stated in their complaint, that said defendant 
Peper, by promising and agreeing with Moore to hold: such cotton 
as he would ship or consign him until the same would command a 
high price, even until the fall opening of the market in the fall of 
1882, and would in no case sell the sarne upon a low market unless 
plaintiff should order it done, and would in the mean time furnish 

im with all the money he might require for the carrying on of his 
business or the purchase of cotton, induced said plaintiff to enter 
into said transactions with him; that on and immediately 

176 __—sprior to the 10th day of January, 1881, said defendant, who 
as well as said plaintiff had, up to that time, been greatly dis- 
appointed as to the price of cotton during the season, urged upon 
said plaintiff the justice of his securing his firm, Peper & Co., for 
an estimated balance of what might and probably would become or 


be due them on account of previous advances to him, saying that if 


cotton continued down in price their advances would be found to be 
in excess of what the cotton would bring, and by repeating and re- 
newing his promises to make advances and hold the cotton received 
from him, plaintiff, as above stated, induced him to execute and de- 
liver said three promissory notes for $2,433.46 as the largest sum 
that could or would possibly be found, on sale of the cotton of said 
plaintiff then in defendant’s hands, to be duesaid defendant; that after- 
wards, on the 13 of January, 1881, said plaintiff executed and delivered 
~ the $100.00 note to indemnify said defendant against loss by 
177 _— reason of the payment of a like sum, which he said he would 
have to pay the United States in order to perfect to some of 
the property which plaintiff had conveyed by trust deed and mort- 
gage for his benefit; that said notes, deeds of trust, and mortgages 
were so executed and delivered at the request of defendant to secure 
against possible loss, and not in satisfaction or to secure a demand 
absolutely due, and to cause said defendant to make further ad- 
vances and hold the cotton he would in future consign until it could 
be sold for a good price, and until the opening of the fall market, 
1882, unless said plaintiff should direct sale earlier. 
But that for these stipulations said plaintiff would have consigned 


‘the defendant no cotton, and would have sold on such market as he 


could get without —— for a rise in price, well knowing 
178 that it was bad policy to hold cotton on so uncertain a market 


oI 


that if defendant had o 
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as then existed, unless he was able financially to hold it for 
a long time; that said defendant, after causing and inducing plain- 
tiff by these means and promises to consign him large quantities of 
cotton, notified plaintiff: that unless he would pay him $8,000.00 
more he would sell said cotton on the market, which was then low; 
that plaintiffs protested against this, but defendant afterwards re- 
ported to plaintiff that he had sold said cotton on the 2n:] of June, 
1881, at 9 to 94 cents per pound, and made up the statement of the 
credits due plaintiff accordingly, when in truth ke had, in February 
preceding, without the knowledge of plaintiff, sold 229 bales of said 
cotton at 114 cents per pound, and when in truth he had merely 
transferred the remainder of said cotton to himself without selling 
it, and that plaintiff cannot state at what price defendant did 
179 afterwards sell said cotton, but they charge that it was largely 
in excess of the price so reported; and plaintiff further say 
heseved his agreement with plaintiff Moore 
as to the sale of said cotton it would have brought from 11 to 123 
cents per pound, and more than enough to pay all that said defend- 
ant demands against plaintiff, and that in truth said plaintiff owes 
defendant nothing, but that said notes are satisfied and ought to be 
so held, together with said open account, and that defendant is 
largely, upon a just and correct accounting, indebted to said plaintiff 
in the sum of $1,500. : 
Whereupon he asks that the court decree that. said Peper bring 
into court to be cancelled and held for naught all of said notes, 
mortgages, and deeds of trust, and that they have and recover of | 
said Peper the said sun of $1,500, money by him sued to pl’ff’s use. 
MURPHY & KIMBALL, 
For Plaintiffs. 


180 Walter A. Moore states that the matters and things stated 
and set forth in the foregoing reply are true. 


WALTER A. MOORE. 


* Subscribed and sworn to before me, this 28th day of J une, 1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary. Public. 


Endorsed: Filed July 3, 1882. Ralph S. Goodrich, clerk, by W. 
P. Field, D. C. 


And on July 10th, 1882, was filed answer to cross-bill, which is 


as follows: 
Answer to Cross- Bill. 


In the Cireuit Court of the United States for the Eastern District of 
Arkansas. 


ForDYCE et al. ) 
v8. >In Equity. 
Perer et al. 


The complainants deny that on the 16th day of June, 
181 1881,oratany other time, that said Moore was indebted to said 
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C. P. Peper & Co. in the sum of $6,492.04, or any other sum 
on said notes, and that they aver the truth to be that said Moore 
has consigned to said Peper & Co. cotton more than enough to sat- 
isfy the amount aforesaid, which cotton said Peper & Co. have long 
since sold and converted to their own use, and said Moore is in no- 
wise indebted to said Peper & Co. for *n amount of said notes in 
any sum whatever, but the same have been fully satisfied and paid, 
and they deny that at said time, or at any other time, said Moore 
was indebted to said C. G. Peper & Co. on open account, or in any 
other manner, in the sum of $3,300.97, or any other sum, but said 
open account has been fully and wholly paid as cotton shipped to 
them by said Moore, and by them sold and converted to their own 
use. 
And they further aver that on the 16th day of May, 1881, 
182,183 when the complainant Moore madean assignment to the com- 


plainant Fordyce,said Charles G. Peper & Co. were then were. 


indebted, on open account, in the sum of over $1,000, and said 
claim was among the assets then assigned by Moore to Fordyce, 


and set forth in the said assignment, being the extenuated profits . 


on 862 bales of cotton-consigned theretofore by said Moore, and then 
in the hands of said Peper & Co. 

And they deny that said complainants, or either of them, made 
and entered into, or even confirmed the alleged agreement of Sep- 
tember 28, 1881, wherevy a former suit by said Fordyce against these 
defendants was dismissed in this court; they deny that they, or either 
of them, ever compromised, or agreed to compromise, any claim or 

demand whatever with said defendants for $3,000, or for any 
184  othersums, and they deny that said defendants paid them, or 

either of them, $400, or any sum as averred; and they deny 
that they, or either of them, have agreed that said notes and deeds 
of trust or moitgages were valid, and that they would stand, and 
that no suit would be brought to enjoin their collection, or to pre- 
vent the sale of said lands; and they deny that their attorneys, 
Murphy and Rector, ever dismissed, or ageed to dismiss, said suit; 
and they aver that it- was dismissed without their knowledge or con- 
sent and without the knowledge or consent of their said attorneys ; 
and they aver that Messrs. Cohn & Cohn had no authority, rights, 
or nee seap-er rent to compromise said claim or to dismiss said suit, or 


to make said agreement of September 28, 1881, and that their action . 


in the premises was wholly unauthorized and without the 
185 knowledge, consent or approval of the complainants, or either 
of them, and that they are not bound in any manner by said 
agreement, but wholly repudiate the same. 
RECTOR & MURPHY, KIMBALL, 
Solicitors for Complainants. 


I, C. G. Convers, being duly sworn, say: Iam the agent of said 
Fordyce, who is now absent from this county, and that the matters 
and things set forth in this response are true, as I verily believe. 


C. G. CONVERS. ° 


4 
' 
% 
t 


prayed. 


SAMUEL W. FORDYCE, &C., ET AL. oe 


Subscribed and sworn to before me Dec. 6th, 1881. —_ 
RALPH L. GOODRICH, Clerk, 
By W. P. FIELD, D. C. 


Endorsed: Filed July 10, ’82.. Ralph L. Goodrich, clerk. 
And also replication to answer to cross-bill. 


In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


186 W.A. Moore andS. W. Forpyce, Complain- 
ants and Def’ts in Cross-Bill, ; 


v8. 
GEORGE G. Latta and CHARLES G. PEPER «& Co., 
Defendants and Complainants in Cross-Bill. 


The replication of C. G. Latta and Charles G. Peper & Co., the 
above-named defendants and complainan‘s, in the cross-bill filed 
herein, to the answer of the said complainants, W. A. Moore and 
S. W. Fordyce, and defendants in said cross-bill to their answer 
to the said cross-bill. 

These repliants saving and reserving unto themselves now, and at 
all times hereafter all and all manner of benefit and advantage of 
exception whiclt may be had or taken to the manifold insufficiencies 
of the said answer for replication thereunto, say that they will aver, 
maintain, and prove their said bill of complaint to be true, certain, 

and sufficient in law to be answered unto, and that the said 

187 answer of the said defendants is uncertain, untrue, and in- 

sufficient to be replied unto by these repliants without this, 
that any other matter or thing in the said answer contained mate- 
rial or effectual in the law to be replied unto, and not herein and 
hereby well and sufficiently replied unto, confessed, or avoided, 
traversed or denied, is true. 

All which matters and things the repliants are and will be ready 
to aver, maintain, aver and prove, as this honorable court shall direct, 
and humbly pray, as in and by their said bill they had already 


{ In Equity. 


G. G. LATTA in Person, and’ 
W. G. WHIPPLE, 
Sol’rs for Complainants in Cross- Bill. 
Endorsed: Filed July 10, 1882. Ralph L. Goodrich, clerk. 


188 The following depositions were read on the final hearing 
of the cause: 3 
In the Circuit Court of the United States for the Eastern District of 
Arkansas. 
WaLTER A. Moore and S. W. Forbyce, 
v8. -In Equity. No. 451. 
CHARLES G. PEPER & Co. j 


It is agreed that the deposition. of Dryden P. Austin may be taken 
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on the part of the complainants,to be used in evidence in said case, 
at the office of W. G. Whipple, Esq., by Geo. W. Williams, Esq., 
notary public, all at Little Rock, Pulaski county, all without affirm 
notice & time, waiver respectively, objections to competency and 
nationality. 


Deposition of Dryden P. Austin. . 


My name is Dryden P. Austin; reside in St. Louis, Mo. ; 

189 aged 36 years; I have been since the 15th of February, 1870, 
employed as collecting agent for Dodd, Brown & Co. About 

the 6th or 7th of Jan., 1881, I arrived at Hot Springs, Ark. I rep- 
resented Dodd, Brown & Co. and Horace Stone & Co. in the Moore 
matter, both of whom had claims against Moore; Dodd, Brown & 
Co. claim about $2,800.00; Horace Stone & Co., about $1,460.00. 


When I arrived there I found other creditors of Moore there, by. 


agents, with their claims. I know Charles G. Peper, and the Ist 
time I met him was in Hot Springs, in Jan., 81. I got security 
from Dodd, Brown & Co. & (Horace Stone & Co.) P. J. Willis & Co., 
of Boston, whose claim was about $1,400.00; and Meyer Bros. & Co., 
of St. Louis, about $500.00 ; and Schwab & Co., about $800.00. The 
security was by deed of trust on the Gum Spring and Whittington 
avenue property. The above claims were all payable at 30, 
190 sixty, ninety, and one hundred and twenty days from the 
10th of January, 1881. 

About the 8th of Jan., 1881, Mr. Morgan, myself, Mr. Peper, and 
Mr. Moore, and Bruon, and the agent of Willis, whose name I do 
not know, were present in my or Peper’s room in the Arlington 
Hotel at Hot Springs, but I think at Peper’s room. Mr. Peper said 
that Moore owed him money, and that he (Peper) did not come to 
destroy him, but to assist him out of his difficulty. Mr. Peper 
agreed in that room to advance $2,500 to Moore at that time, and 
further agreed to hold all his cotton which he then had on hand 
until such time as Mr. Moore might direct the sale of said cotton, 
anticipating a rise in the price of cotton; he also agreed, at this 

meeting of the pressing creditors represented, what exten- 
191 sions we should give, and what securities we should each. Mr. 

Peper agreed to the arrangement, and also what security he 
was to accept. 

But on the 10th day of Jan., 1881, when we came to close the 
agreement by the papers and notes, Mr. Peper compelled Mr. W. A. 
Moore to give him a second deed of trust on the property on which 
other creditors who I represented had security, to which I objected, 
which was contrary and not in accordance with the agreement made 
with Peper, Moore and myself on the day previous, and was an ad- 
ditional security to Peper to what it was agreed he should have, as 
he held a deed of trust on other real estate. 

He also compelled him (by saying compelled I mean insisted) to 
assign insurance policy on stock to the value of $15,000.00, to which 

I also objected. I finally consented to his having the secur- 
192s ity; he agréeing, saying that he intended and would advance 
to said Moore such amounts of money as was necessary to 
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carry Moore through the season, until the following fall season, and 
that he expected and intended to advance to said Moore money and 
supplies to the amount of $12,000.00 or $15,000.00 from that time 
until the next season, as occasion might require. At the time of 
this last conversation my impression is that we were in Latta or 
Moore’s office. Moore, Peper, Morgan, and myself were present if 
at Latta’s; Latta in addition was present. When I say agreed I 
mean Peper said he would do so, and so at the time Peper took the 
security from Moore, viz.,on the 10th of January, ’81, Peper did 
not know what amount in money Moore at that time owed him; 

that the cotton held by Peper from Moore was unsold, but 
193 they made an estimate of what money they advanced at that 

time, and for that and for the money which Peper then sup- 
posed Moore owed him, they made out the notes. 

But the notes did not at that time represent, according to Peper’s 
statement under the existing circumstances, a correct or accurate 
amount of what said Moore might owe him. Peper said he was not 
particular about the time when the notes should become due, but 
he said some time must be specified, and if Moore was unable to pay 
he would carry him over until fall, with the understanding that 
Peper would assist Moore and give him time. I agreed — would 
extend the first two notes of Dodd, Brown & Co., 30 and 60 days, 
provided Moore paid my other parties when their claims fell due. — 
Peper agreed to hold the cotton unti] Moore should order him 

to sell, believing there would be a rise in cotton. Peper said 
194 sin reference to the notes and what money he might advance 
to Moore, Moore having given us all such good security, that 
he would wait on Moore till the next fall, Peper. 7 
Cross-examination : | 

To the best of my knowledge Major John Morgan was present at 
all the conversations I have just detailed. There was an uncertainty 
at the time as to the amount due from Moore to Peper, besides the 
fact that the cotton Peper held was unsold. In that there were sales 
of cotton unreported in regard to interest, storage, and other matters. 
A close approximation could not be made of the value of the cotton. 
Peper advanced $2,500.00, and think the notes for the whole were 
for $7,300.00. They arrived at the amount due by taking a state- 
ment which Peper had against Moore, basing a valuation on the 

cotton unsold, together with the money advanced at that 
195 time. I donot know at what valuation the cotton was placed 
exactly, but think it was about $35.00 per bale. 

Q. Did not Peper and Moore, so far as you know, inake a bona fide 
effort in this settlement to arrive at the true indebtedness of Moore 
to Peper? 

A. They did not. 

(). What reason have you for so stating? Please state fully. 

A. For the simple reason that Peper took notes not representing 
an actual value, and Moore gave those notes with the representation 
that he, Peper, would in the future carry him in respect to these 
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notes, and also advance to him such moneys as he, Moore, might 
need until the following fall. : 
Q. Do you mean to say that Moore did not owe Peper at the time 
of this settlement the full amount of these notes ? 
196 Ans. I do. , 
Q. Do you know what the amount of the indebtedness at 
that time was? 
Ans. I did not; neither did Moore nor Peper. 
Q. How did they arrive at the figures $7,300, or such a matter, in 
the settlement ? 
Ans. I do not know. 
Q. Did Peper and Moore endeavor to arrive at the true indebted- 
ness of Moore to Peper? 
Ans. I do not think they did at that time. 
Q. Do you know how this is? 
Ans. Yes. 
Q. Why did they estimate the cotton at $35.00 a bale, or at all? 
Ans. I do not know. He was advancing to all commission men 
at that time at $35.00 per bale. 


« 


197 Q. Did not they put an estimate on the cotton which- 


Peper held so as to be able — estimate the amount of credit 
due Moore, and thus fix the balance due Peper; and was not that 
balance estimated at about $5,000.00? . 

Ans. They put an estimate on the cotton at about the valuation 
above mentioned; but in their account there was a dispute at that 
time, and the account for which the notes were taken was unknown 
to either party. 

Q. Was not the state of account between Moore and Peper as well 
known to them as it is in the ordinary case of a cotton broker’s 
account for advances when the cotton he holds is unsold ? 

Ans. No. 

Q. Why not? State particularly. 

Ans. They did not present as intelligent and itemized acc’t as I 
am accustomed to see in a case of that kind. 

Q. Is that your full answer? 

198 Ans. Yes. 

Q. You stated a moment ago that there was a dispute in 
the account at the time; do you mean by this that Peper discussed 
the items in the accounts between them ? 

Ans. I presume they did. 

Q. What do you mean, then, by saying that they did not make a 
bona fide endeavor to arrive at the true indebtedness ? 

Ans. Simply that it was an agreement or compromise between 
the parties to take the notes for the amounts they were given for. 

Q. Can you say that those notes given to Peper were for a greater 
amount than Moore owed Peper after $2,500.00 was advanced ? 

Ans. I do not know that they were. 

Q. Did Peper agree to hold Moore’s cotton for any definite length 
of time? | 

Ans. He did; viz., until he ordered him to sell it. 

Q. Has your house settled with Moore? 
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199 Ans. We have sold our paper to Simon Schutise, of Hot 
Springs. 
Q. Did you take any memorandum of these conversations to 
which you have certified ? 
Ans. No. 


Redirect : 


The exact amount due from Moore to Peper was not known at the 
time, but was left for future adjustment; such is the case with all 
brokers in general. 

The amount for which the notes were taken by Peper were al] an 
estimatedamount. They were nota finality, buta supposed amount ; 
they might have been more and might have been less. 

By compromising, I mean they put uhat down so asto have a sum 


to bill the notes. 
; DRYDEN P. AUSTIN. 
PuLASKI Co.: 


200 I hereby certify that, by consent of the parties to the fore- 

} going suit, at the office of W. G. Whipple, Esq., Little Rock., 
Ark.,on April 24, 1882, said Dryden P. Austin was by me duly 
sworn to state the truth, the whole truth, and nothing but the truth 
in said cause; and in the presence of W. G. Whipple, Esq., counsel 
for defendant, and of E. W. Kimball, Esq., counsel for the complain- 
ants, hegave, under oath, the foregoing deposition in said case, which 
was written down by me in his presence, and by him read and 
signed in my presence. Sy 

Witness my hand and seal, this 24th day of April, 1882. 

(seat. ] GEORGE W. WILLIAMS, 
Notary Public. 


Costs of taking depositions, $2.00. Paid by plaintiff. 
Endorsed: Filed April 25, 1882. Ralph L. Goodrich, clerk. 


201 Contract between Dodd, Brown & Co. and Walter A. Moore. 


This agreement, made and entered intoon this 10day of Jan., 1881, 
by and between Dodd, Brown & Co., of the city of St. Louis, Mo., 
and Walter A. Moore, of the county of Garland, State of Arkansas, 
witnesseth : That whereupon W. A. Moore has executed a deed of 
trust to Geo. G. Latta, for the use and benetit of said Dodd, Brown 
& Co., and said deed of trustsecures the payment of four notes, cach 
for the sum of $783.05, due and payable thirty, sixty, ninety, and one 
hundred and twenty days from the 10 day of Jan., 1881: now, there- 
fore, Dodd, Brown & Co.,1n consideration that the said W.A. Moore 
does promptly pay at maturity the thirty and sixty day notes men- 
tioned in said deed of trust, and given to P. J. Willis & Co., Schwab 

& Co., Myer Bros., all of this date, ‘do obligate and bind our- 
202 selves that in case an application is made by the said Walter 
A. Moore for an extension on the first two notes due and pay- 
able thirty and sixty days as aforesaid, that we will grant to the said 
Walter A. Moore an extension of thirty days on each of said notes, 
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due thirty and sixty days as aforesaid, and that we will direct the 
_ said Geo. G. Latta, as said trustee, to refrain from enforcing said 
trust as far as said two notes of thirty and sixty days are concerned ; 
and should said Walter A. Moore fail to pay said two notes when 
due, given this day to P. J. Willis, Schwab & Co., Meyer Bros., al- 
ready mentioned in this contract and said deed of trust, and due 
thirty and sixty days, then this agreement is void and of no effect; 


otherwise to remain in full force and effect. : : 
[SEAL. ] DODD, BROWN & CO., ; 


By AUSTIN. : 
Jan. 10, 1881, Hot Springs, Ark. | ‘ 


203. Uwnitep STATES oF AMERICA, 
Eastern District of Missouri, City of St. Louis: 


Be it remembered that on this 12th day of July, 1882, I., L. L. 
Walbridge, a notary public within and for the State and city afore- 
said, and duly commissioned and qualified under the laws of the 
United States to take depositions for use in the circuit court of the 
United States, did call and cause to be and personally appear before 
me, at the office of Charles Peper & Co., No. Walnut street, in 


. 
Pe AS Ra 


the city of St. Louis, in the said eastern district and State aforesaid, i 
Oscar C. Mackwitz, to testify and the truth to say on the part and °  & 
behalf of the complainant in a certain suit or matter of controversy ; 


now depending and undertermined in the circuit court of the United : 
States for the district of Arkansas, wherein S. W. Fordyce is ; 
204 complainant and Charles G. Peper & Co. et al. are defendants; 
and the said Oscar C. Mackwitz, of sound mind, having been 
my me fifst carefully examined, cautioned, and sworn to testify the 
truth, the whole truth,and nothing but the truth touching the matter 
in controversy, did thereupon depose, testify, and say as follows: 


Direct examination by Mr. KImMBat: 


1 Q. How old are you ? 
A. Nearly 20 years. 
2 Q. You reside in St. Louis ? 
A. Yes, sir. 
3 Q. What is your business? 
A. I am in a wholesale grocery house as clerk of Derby, Day & Co. 
4 Q. Do you know Charles G. Peper? 
A. I do; I used to work for him. 
5 Q. About when did you begin to work for him? 
A. On the first of September, 1880. 
6 Q. How long did you remain in his employ ? 
A. I stayed between July 9th and 16th, 1881. 
7 Q. In what capacity were you at work there ? 
205 A. As clerk. 
8 Q. Do you know of W. A. Moore, of Hot Springs, ship- 
ping his cotton? 
A. I do. 
9Q. Do you know that Mr. Peper sold any of that cotton ? 
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A. Ido; yes, sir. 

10 Q. When first ? | 

A. He sold first February 12th, 1881. 

11 Q. How many bales? 

A. 256, of which 27 were rejected. 

12 Q. Before that had he sold a few small lots that you know of ? 

A. Not that I remember. 

13 Q. Do you know to whom he sold these 256 bales ? 

A. Toa firm named Arthwine Brothers, 24 South Commercial 
street. 

14 Q. Did Peper say anything to you about that sale ? 

A. He did; yes, sir. 

15 Q. What did he tell you about it? 

A. He said that I should not go and tell anybody that the cotton 
was sold. 

16 Q. Did he say why? 
206 A. Hedidn’t state his reason why at the time. 
17 Q. He simply told you not to tell anybody it was sold ? 

A. Yes, sir. 

18 Q. Do you know why he told you that? 

a LuBKE: State of your own knowledge, not what you guess or 
thin 

A. Well, just what I know, simply because he had no instructions 
of W. A. Moore to sell it. 

19 Q. Did he say anything to you at any time further about it? 

A. No; nothing at all. 

20 Q. Do you know w hether that sale was carried on his books 
or not? 

A. It was carried to the cotton account of his books. 

21 Q. Was it carried to Moore’s account ? 

A. It was not carried to Moore’s account that I know of. All ac- 
count sales are made out in the name of “cotton account.” That 
is the heading in the ledger. 

22 Q. Did you know when next he sold any of Moore’s 

cotton ? , 
207 A. Not that I remember; not until Moore failed. After he 
failed it was all sold then. : 

23 Q. Do you know who it was sold to? 

A. To Adolphus Meier & Co. 

24 Q. Do you know how many bales were sold to them ? 

A. Ido not. That’s the time I stopped there. 

25 Q. Do you know how much it was sold for to them ? 

A. I don’t remember. 

26 Q. Do you know whether Adolphus Meier & Co. removed the 
cotton from Peper’s warehouse that was sold to them by him, of 
Moore, sold by Peper to them ? 

A. I don’t know whether they did or not. I know the cotton was 


weighed, and that’s all I remember about it. I don’t know whether 


it was removed or not. 
27 Q. Now, at any time did Peper tell you anything about his 
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arrangement with Moore as to when he was to sell Moore’s cotton, 
or how long he was to hold it, or anything of the sort? 
208 A. Well, he had instructions to hold Moore’s cotton; he 
had instructions from Moore, and he did _ hold it, and wrote 
us several times. On March 14th, 1881, he wrote him a letter re- 
questing him to sell the cotton. 
Mr. LusKe: Who wrute the letter? 
A. Either to Mr. Lipphardt or to Peper personally. 


(Counsel for the defendant objects to the’ witness stating the con-. 


tents of any letter.) 


28 Q. When Peper told you not to tell anybody about this sale in 
February, did he name any person to whom you should not tell it? 
A. That I should not tell itto anybody ; to keep it to myself. 
29 Q. Did he name any person in particular? 
A. No person outside of the office. 
30 Q. Anybody in the office? : 
A. there were three in the office, Mr. Lippehardt, Peper, and 
myself. 
31 Q. What I wish to get at is whether he mentioned Cap- 
209 tain Morgan’s name in this connection? 
A. Well, none particular. 
32 Q. Do you know how long a time Peper was to hold Moore’s 
cotton of that year’s shipment ? 
A. Until Moore gave Peper instructions to sell it. 


Cross-examination by Mr. LuBKE, counsel for the respond- 
ents : 


1 XQ. Mr. Mackwitz, you say that Peper was to hold the cotton 
until Moore instructed him to sell it? 

A. Yes, sir. 

2 X Q. How do you know that ? 

A. From letters that I have seen at the office. 

3 XQ. Do you know that only from the letters? 

A. From the letters of Moore personally. 


(Counsel for Peper and Latta objects to the answer of the witness, 
because the same is founded on written testimony, and the best evi- 
dence should be produced.) 


4 XQ. You have seen Mr. Moore, have you ? 
210 A. No, sir. 
5 XQ. You don’t know yourself at all what agreement 
there was between Peper and Moore? 
A. I do not. 
6 X Q. Did Peper ever tell you that he had no authority to sell 
that cotton ? 
A. Yes, sir; to my knowledge he did. ‘ 
7 XQ. He told you he had no authority to sell the cotton ? 
A. He did not. I seen the telegram there requesting him not to 
sell it, and it was sold. 
8 X Q. But I ask did Peper tell you he had no authority to sell it? 


er 


sts SHS Ba 


SENDA EN CLES AEE AOE ANE OIE TIT a ip diedity 0 aet Sat RRS Be RES Si Be 


e 


er 


amine, | 1 aig ingihi 9 iad. Calg PRIMES SD Ae oT 


SAMUEL W. FORDYCE, &¢., ET AL. 67 


A. He did not. 
9 X Q. Then, when you undertake to say that Peper was to hold 


this cotton until Moore ordered him tosell it, you found your answer 
upon telegrams and letters ? 

A. I do; yes, sir. } 

10 XQ. And that is the only reason you have for saying that 
Peper was to hold the cotton ? 

A. Yes, sir. 

11 X Q. Namely, because you think the letters and telegrams 

said so? ? 7 
211 A. And from what I heard in the office. 
12 X Q. What you heard from whom ? 

A. Peper and Mr. Lipphardt. 

13 X Q. What did thev say ? 

A. I was employed in the cotton-room, and assoon as Moore’s sample 
came in, my instructions were to wrap up every sample and put it 
aside, which was a sure sign the cotton was to be held. 

14 X Q. Did you ever hear either Lipphardt or Peper say that 
Peper had no authority to sell the cotton ? 

A. I did not. 

15 X Q. What’salary were you getting down there? 

A. I started in at $2.50 a week; when this occurred I was get- 
ting $5. 

16 X Q. And you had how much when this occurred ? 

A. I had $5.00 a week. 

17 X Q. You run as messenger boy in the office, didn’t you ? 

A. Yes, sir. 

18 X Q. Lipphardt was book-keeper and cashier ? 

A. Yes, sir. 
212 19 X Q. And Peper was the only other person engaged in 
the active bus:ness? 

A. Yes, sir. 

20 X Q. That is to say, the business there was attended to by Peper 
and Lipphardt, with you as an office boy ? 

A, Yes, sir. 

21 X Q. The first lot was sold in February, 256 bales, 27 of which 
were rejected ? 

A. Yes, sir. 

22 X Q. You say they were placed to Peper’s cotton account? 

A. They were. 

23 X Q. How do you know that? 

A. From seeing it entered in the books. 

24 X Q. You say that because they told you to put the samples 
to one side, and that was to you a sure sign that the cotton was to be 
sold ? 

A. Yes, sir. 

25 X Q. How long was it to be held ? 

A. Until Moore gave Peper instructions to sell it. 

26 X Q. This is the sign you go by ? 

A. Yes, sir. 
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27 X Q. Because you were told, you being an office boy, to 
213 put the samples to one side, that that meant that Peper could 
not sell that cotton until Moore told him to; 1s that it? 

A. And from what I seen in the letters. 

28 X Q. Did you know Mr. Vaudry there? 

A. I did. 

29 X Q. What was his business? 

A. To class the cotton. 

30 X Q. He was not employed in the office? 

A. Not in the office at all. ; 

31 X Q. He was simply sent for to class the cotton when it came 
in? 

A. Yes, sir. 

32 X Q. That being his business ? 

A. Yes, sir. 

33 X Q. He was not a regular employee? 

A. No, sir. 

34 X Q. But was paid by the job whenever he did it? 

A. Yes, sir. 

35 X Q. So much for classing a lot? 

A. Yes, sir. : 

36 X Q. Did Vaudry class the cotton and call it off to you ? 

A. Yes, sir. 

37 X Q. Did you write down the class ? 
214 A. I did. 
38 X Q. And the marks? 

A. I did. 

39 X Q. And the number of the bale ? 

A. I did. 

40 X Q. Correctly ? 

A. I did. 

41 X Q. You did not make any mistakes? 

A. I did not. 

42 X Q. You wrote it down as he called it off to you at the time? 

A. Yes, sir. 

43 X Q. Whenever he called out to you * middling,” you wrote 
down “ M.”? 

A. Yes, sir. , 

44 X Q. And “ low middling” what did you write? 

A. L. M. 

45 X Q. You always wrote them down correetly ? 

A. I did. 

46 X Q. To whom did you turn over your books? 

A. I put it in the safe, and whenever any one wanted to look at 
it, Mr. Peper or Mr. Lipphardt, they could go and look at it in the 
safe all the time. | 

47 X Q. You laid the book in the safe ? 
215 A. Yes, sir. : 
48 X Q. Did you make out account sales ? 

A. I did not. | 

49 X Q. Who made out the account sales? 
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A. Mr. Lipphardt made them, and I figured them over. 

50 X Q. Mr. Lipphardt made out the aceount ? 

A. Yes, sir. 

51 X Q. He kept the books? 

A. Yes, sir. 

52 X Q. You didn’t keep the books? 

A. I did not. 

53 X Q. When Lipphardt made out these accounts, that is, render- 
ing the bills for cotton when sold, he took the class from the memo- 
randum that you made in the books ? 

A. Yes, sir. 

54 X Q. In response to the call made to you by Mr. acs when 
he was making the classification ° 

A. Yes, sir. 

55 X Q. You say you know that before then the balance of the 
cotton was closed out to Meier & Co.? 

A. As far as I remember 

56 X Q. All sold; the balance to Meier & Co.? 
216 A. Yes, sir. 

57 X Q. How would Meier and Company get the cotton ; 
by calling for the cotton notes? 

A. By getting the cotton notes, and going to the warehouse and 
presenting them, they could get their cotton. 

58 X Q. You had at the office the notes from the warehouse ? 

A. They were up at the Fourth National Bank 

59 X Q. But you got them. and delivered the cotton notes to 
Meier & Co.? 

A. Yes, sir. 

60 X Q. But whether Meier got the cotton from the warehouse 
or not, you don’t know? 

A. I do not. 

61 X Q. Meier & Co. have a cotton factory here, have they not? 

A. Yes, sir. 

62 X Q. They were not in the business of buying and selling cot- 
ton, were they ? 

A. Not that I know of, only what they bought for their own. use. 

63 X Q. Whattime was it the sale was made to Meier & Co.? 
217 A. That’s a thing I don’t remember. 
64 X Q. How long was it before you left ? 

A. It was about three or four weeks before I left. 

65 X Q. That was an outright sale to Meier & Co., was it? 

A. Not that I know of; I don’t know if the cotton was ever de- 
livered or not to Meier & Co.; I don’t know even if they got the 
cotton notes. , 

66 X Q. Do you know whether they got any cotton notes? 

A. Not that I know of. 

67 X Q. Du you know whether Arthwine & Brothers got any cot- 
ton sold to them in February ? 

A. They did get cotton notes. 

68 X Q. But whether Meier and Company got the cotton notes or 
not, you don’t know ? 
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A. I do not. 
69 X Q. What time did you leave; the 9th of July? 
A. Between the 9th and 16th; I don’t remember the date. 
70 X Q. Do you know at what figure the sale was to Meier & Co. ? 
A. I do not. 
218 71 X-Q. You are unfriendly to Mr. Peper now, are you not? 
A. Well, not that I know of. 
72 X-Q. You wouldn’t come up to his office this morning to give 
your deposition, would you? : 
A. Well, no. 
73 X-Q. And therefore because you are unfriendly to him ? 


A. Not at all; because I had advice from somebody not to go — 


down there. 

74 X-Q. Your father advised you not to go to his office ? 

A. Yes,sir; but that’s not.a sign that I am unfriendly at all. 

75 X-Q. You are right friendly with him, are you ? 

A. I don’t know; I have no reason to be on the very best terms 
with him. 

76 X-Q. You have not? 

A. No. 


Re-examination by Mr. KIMBALL: - 


1Q. Why not? 
A. The reasons are for myseif; they are not allowed to be spoken 
here. 
219 2Q. But your unfriendly feeling is not such as to make 
you tell an untruth, is it? 
A. No; not at all. 
3 Q. Now, in regard to this account of the cotton in the book 
— to Peper’s cotton account, how came you to look in the 
ook ? 
A. Well, you know a fellow that’s in the office has to look in the 
books once in a while, hasn’t he, to see what’s going on ? 
4 Q. How came you to look at this particular account? 
A. Well, I thought there was something wrong about it; that’- the 
reason I looked at it. 
5 Q. What made you think there was something wrong about it? 
A. Well, from what I seen. 
6 Q. What did you see? 
A. I seen the account was not rendered to Moore in the right 
time. 
7 Q. Did anybody call your attention to it ? 
A. They did not. 
8 Q. But you saw there was something wrong about it, and you 
looked at the books? 
220 A. That’s it exactly. 
UNITED STATES OF AMERICA, 
Eastern District of Missouri, City of St. Louis: 


I, L. L. Walbridge, a notary public within and for the city of 
St. Louis, duly qualified to take depositions under the laws of the 
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United States, for use in the circuit court of the United States, do 
certify that on the 12th day of July, 1882, I was attended at the office 
of C. G. Peper & Co., in the city of St. Louis, in the State and dis- 
trict aforesaid, by Ebon W. Kimball, Esq., counsel for the complain- 
ant, and George W. Lubke, Esq., counsel for the respondent, and the 
witness, Oscar C. Mackwitz, who was of sound mind, and who was 
by me carefully examined, cautioned, and sworn to testify the truth, 
the whole truth, and nothing but the truth, and his deposition was 
by me reduced to writing in short-hand in the presence of the 
221 witness, from his statement. I further certify that it was 
then and there agreed, in my presence, by said counsel, that 
my transcript of said short-hand notes so taken, without the signa- 
ture of said witness thereto, might be read in evidence at the trial 
of said cause with the same force and effect, to all intents and pur- 
poses, as if said transcript had been signed by said deponent in iny 
presence. I further certify that the foregoing is a true and faithful 
transcript of said short-hand notes so taken, and that I am not of 
counsel or attorney for either of the parties to said cause, or in: any 
way interested in the event thereof. 
In testimony whereof, I have hereunto set my hand and notarial 
seal, this 21st day of July, 1882. 
[SEAL. ] L. L. WALBRIDGE, 
Notary Public, St. Louis, Mo. 


Notary’s fees, $8.00; paid by pl’ff. 


222 Endorsed: Opened & published by order of court, August 
7, 1882. Ralph L. Goodrich, clerk, by W. P. Field, D. C. 


The deposition of John H. Morgan, taken on the first day of Feb. 
1883, at the office of W. G. Whipple, in the city of Little Rock, to 
be read as evidence in an action between Fordyce et al., plaintiffs, 
and Peper e¢ al., defendants, pending in the U. S. district court for 
the eastern district of Arkansas. 


Joun H. MorGany, being duly sworn, deposes as says : 

My name is John H. Morgan ; am of lawful age, and am in the 
mercantile business. I left the employment of Chas. G. Peper & 
Co. on the Ist of June, 1852. [I have not been in their employ since. 
I was in the employ of Chas. G. Peper & Co. two years prior to June 
Ist, 1882, and was with Peper & Bath prior to serving Chas. G. 

Peper & Co. one year, and prior to June Ist, 1582, during 
223 a period of about seven years; was engaged as a travelling 

solicitor for various establishments in Memphis and St. Louis, 
travelling in Arkansas and Texas. I solicited cetton supplies to 
consign cotton to Chas. G. Peper & Co. for the two years I was in 
their employ. 

Question. Do you know Walter A. Moore; and if so, how long 
have you known him ? 

Ans. I was introduced to Walter A. Moore in July, 1861, & have 
known him intimately for the past three years. 

Ques. Do you know how Moore came to enter upon a course of 
dealings with Peper? | “ 
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A. I do. 

Ques. Explain how that was, particularly ? 

Ans. As a solicitor of business for Chas. G. Peper & Co., during 
my visit to Hot Spring I called on Walter A. Moore in that capacity, 
and solicited his shipments of cotton to Peper, representing that I 

represented a firm with plenty of means, so far as I was 
224 ableto judge, and I thought disposed to be liberal to those who 

were worthy, and regarding Moore as an active shipper, ur- 
gently requested his shipments to Peper. 

Ques. State distinctly and in detail what arrangements you made 
with Moore for shipping his cotton to Peper ? 

Ans. I made no arrangements with Moore for shipping cotton to 
Peper, for I had no authority to do so; I requested Moore to state his 
wants, and I presented them, and my opinion of Moore as flatteringly 
as I conceived to be consistent with truth to Peper for his consider- 
ation ; Peper made no response to me that he would or he would not 
accept Moore’s business, but finally came to Hot Springs, and calling 
on Moore, agreed to said advance thereafter to him $5,000 ; my visits 
to Hot Springs were to the merchants in general, asking their busi- 
ness, and not to Moore especially; I found Moore more willing, and 

finally the only one, willing to ship Peper, and hence I clung 
225 to him until I obtained his consent to give Peper a share of 

his shipments; Moore wanted $10,000; [ replied that Peper 
had plenty of money, but said, “‘ Moore, vou are striking Peper rather 
heavy at the start, and you had better apply for half the amount,” 
and he consented I should present his application for $5,000, and 
Moore agreed if Peper would let him have the money to ship Peper 
at least one-half of his cotton, and all of it if he could; he said 
he owed D. P. Rowland & Co., and would have to ship them 
some, not saying how much he would have to ship them during the 
season; he said Rowland & Co. were clever, but did not have enough, 
as he thought, to give him such accommodations as his business re- 
quired ; I replied that I was of the same opinion in regard to Row- 
land & Co., and had no doubt they were compelled to borrow largely 
from the banks in order to enact their business; I based my opinion 

of Rowland & Co. on their commercial rating ; this conversation 
226 ~~ occurred in 1880, in August ; I presented Moore’s want to Peper 

at once; Peper replicd to me and to this call for money by 
coming to Hot Springs in person ; we met in Little Rock, and I went 
to Hot Springs with him to see Moore; arriving at Hot Springs, | 
took Peper to Moore’s store and introduced them ; after passing the 
courtesies of the day, I said to Peper, “ You and Mr. Moore had better 
have some understanding, as you are here for that purpose;” thev 
stepped to one side, beyond my hearing, and had an interview, both 
returning to where they had left me in about 15 or 20 minutes; I 
said, “ Gentlemen, have you come to terms?” both replied, “ Yes ;” 
as we passed out I said to Peper, “ What did vou do?” he replied, 


“T agreed to advance $5,000 at once, and he (Moore) agreed to ship 


us his cotton; Peper and I left Hot Springs at once, Peper going 
to St. Louis and I about my business as usual; about the middle of 
September, or perhaps a little earlier, I was called to St. Louis 
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227 and the book-keeper of Peper showed me that Moore had 
drawn $5,250, and had shipped no cotton, though it was 


hardly time for cotton to be more than beginning to move, but the 


fall was pretty and favored active picking; I had not bee. in the 
city a great while before Peper received a telegram from Moore for 
$5,000 more, and Peper took me into his private office and said, 
“What do you suppose this means?” I said to him (Peper) that I 
guessed cotton was beginning to move lively, and Moore wanted to 
take it all in; Peper seemed to be startled at the telegram, and 
asked me what I thought best to do about it; I replied, “Moore 
has big ideas about things, and you had better send him just half 
the sum he calls for;” our conversation dropped, and in a day or 
two after I enquired of Peper what amount of money he had sent 
Moore on his telegram, and he said $2,000; I remained after this 
in St. Louis till after the “fair,” held there annually, which 
228 occurs early in October, and left the city, by directions of 
' Peper, to push our claims for business and secure all the cot- 
ton I could; I had been in Ark’s buta short time before I received 
advices from Peper telling me to call on Moore and stir him up; 
that he, Moore, had not shipped a bale of cotton, and his account: 
was over $7,000; I went right off to Hot Springs, had a talk with 
Moore, and examined his bill of lading. and found that he had 
shipped over one hundred bales of cotton to D. P. Rowland & Co. 
and not one bale to Peper; I said to Moore that I thought he should 
have divided that cotton, at least; Moore said he owed Rowland & 
Co., and wanted to pay him up, and ship us entirely, and concluded 
by saying “You shall have the next hundred bales;” accepting 
Mr Moore’s promise and conveying to Peper by letter, I left the 
springs about my business elsewhere; I had not been absent 
2290 =a great while before I received advices from Peper to go after 
Moore again; ] did so immediately, and received from Moore 
the promise that he would begin to ship right off; T left him again 
with this promise, but telling him that I did not think he was treat- 
ing nor Peper, right; that I had represented him so flatteringly to 
Peper; unless he shipped Peper immediately, Peper would doubt 
my word thereafter as to my. representations of applicants for favors, 
and that he would certainly damage his credit with Peper, and in- 
stead of getting favors which he might contemplate, might need, 
that Peper would donothing for him ; with that I left Moore on my 
usual round of business, and about the middle of November was 
called to St. Louis again, and found, one nquiry of the book-keeper, 
that on the 9th of November, I believe, Mr. Moore had shipped nine 
bales of cotton against over $7,000; I thought, and Peper too, that 
Moore was certainly weak, and Peper and myself each ex- 
230 wressed our regrets that any advances had been advanced 
Sian at all. 

Ques. State what you know about the arrangement that 
was made between Peper & Moore about the arrangement for the 
shipment of cotton. 

[A.] I do not know what Peper & Moore said to cach other in their 
first private interview ; I know nothing about their private talks at 
10—587 , 
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any time, further than what they may have told me; Moore told 
me he thought Peper was a solid man, and that he would ship cot- 
ton to him lively, as he purposed making a good friend of him, or 
something to that effect. 

Ques. State what vou know as to the agreement or understanding 
with Moore respecting the sale of his cotton by Peper? 

[A.] I had no understanding with Moore as to holding his cotton ; 
Mr. Moore requested me repeatedly to try and get Peper to hold his 
cotton, and I did my best to do so, but I had no authority to make 

anv such arrangement: I always told Moore Peper was able 
231 to hold his cotton,and I thought would do so as long as pru- 

dence & good business sense would dictate; [ told Moore this 
at the time I first solicited his business, and after his collapse, about 
January 6th, 1881, Moore and I roomed together & ate together at a 
little restaurantacrossthe street from his store,and almost every morn- 
ing before going to our breakfast, we would get the Little Roek (a- 
zette & one or both of the leading St. Louis newspapers, and when- 
ever a decline in the cotton market was noticed we would express 
our regret at the state of the market, & Moore would never fail to 
ask me it I thought Peper would hold his cotton; I urged Peper to 
do so, pleading with him. to that purpose with all the ability I had, 
whenever I did so at ail; oftentimes, too, when Moore would ask 
me to tell Peper to hold his cotton, | would say nothing to him fur- 
ther than that Moore still requested his cotton held, & sometimes 

would not repeat his request, as no account sales were ren- 
232 = dered between the 6th ,of January, 1851, the time Moore 

failed, or was protested, and the time I was called from Hot 
Springs, which was about the Ist of March, therefore I interred the 
cotton was held, and told Moore and his clerks in the store that his 
cotton was held, and knew net tothe contrary. The request was 
made so often by Mr. Moore to me to ask Peper to hold his cotton, 
I often omitted saving anything about it at all, for the reason that I 
thought it useless, and knew Peper wouid do as he pleased about it. 

(Qlues. Was any agreement ever made with Moore, either with you 
or with Peper, to the effect that Moore’s cotton was to be withheld 
from sale until the fall of ISSl, or anv other time? Answer par- 
ticularly. 

(Question objected to, because leading.) 

Ans. IT made no contract with Moore to hold his cotton at anv 

time; had no authority to do so,& know of no contract of the 
233 kind between Moore and Peper; if they had any such I am 
not aware of It how, & never was. 

Qlues. Did vou ever hear Moore claim that there was ever any 
such understanding or agreement ? 

Ans. I did not. 

Ques. [f there had been any such agreement would Moore have 
been likely to have mentioned it to you? 

Ans. I think he would. 

Ques. Did Peper have any other representative of his house travel- 
Ing in this State from Lugust, 1ss0, until the fall of Iss’ 
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Ans. No ; 

Ques. How often during that period did vou visit Hot Springs and 
see Moore? 

— I visited Hot Springs in August, 1880, and since twice, the first 
time alone and the second in company; twice, I think, in October, 
once in November, & once in December, 1880, and in January, 188], 
from the 6th of that month, was constantly in Hot Springs (except 

one week), down to about the Ist of March, 1SSl,and I saw 
234 Moore again either in April or May thereafter, & I do not 

think I met him again during that vear. Had I any mem- 
orandum book containing a record of my daily expenses, I could tell 
accurately the days of arrival and departure during that period. 

Ques. In January, 18381, did you at any time agree with Moore to 
hold his cotton? | 

Ans. I did not, for I possessed no authority to make any contract 
of the kind. 

Ques. Was any such agreement made at that time with Moore or 
by or in behalf of Peper, to your knowledge ? 

A. There was none that I am aware of. If Peper ever made any 
such, I know nothing about it. 

Ques. Examine the telegram of May 31st, 1881, attached to Peper’s 
deposition in this case, and the letters of Moore attached thereto. 

Ans. As to the letter of M’ch 31st, respecting sale of land, I may 

have taken it to St. Louis in person myself; whether I did so 
235 or not, I think the subject-matter of this letter was discussed 

before I left Hot Springs. As to the letter of May the 11th, 
1881, in which Moore requests Peper to hold his cotton, [ am not 
sure I was in Hot Springs at the time it wassent or not. T have no 
recollection of its being sent at my suggestion. I think I should 
have recollected it if sent at my suggestion. 

Ques. Do you know Dryden P. Austin? 

— I know Austin, agent of Dodd, Brown & Co. 

Ques. Do you remember being in a room atthe Arlington House, 
Hot Springs, Ark’s, which was either Austin’s or Peper’ s room, In 
company with Austin, Peper, Moore, and others, on the Sth of 
January, 1881? 

Ans. I do. 

Ques. In the conversation had then and there what, if anything, 
was said as to Peper’s holding Moore's cotton until Moore should 
order him to sell ? 

Ans. Not one word was said on that subject. The subject-mat- 

ter under discussion at that time was in regard to what part 
236 of Moore's estate Peper should get as security for what Moore 

owed him, and what part of Moore’s estate Dodd, Brown «& 
(‘o. should get for what: Moore owed them, & P. J. Willis X Co., 
Willis’ agent being present. 

Ques. Do vou remem ber being in Moore’s or Latta’s office about 
that time when Austin was present ? 

Ans. I do. 

Ques. Was anyting said then and there about carrying manore 
over until next season ? 
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Ans. Not one word. 

Ques. Was anything said then and there about Peper’s advancing 
twelve or fifteen thousand dollars to Moore ? 

Ans. Not one word. The matters for consideration and settle- 
ment at Latta’s ottice was to have the mortgages drawn up covering 
the property to secure Peper & Dodd, Brown & Co., and others. 
Mr. Peper and I were present for the purpose of getting the papers 
tixed for the security of what Moore owed Peper prior to 
Moore’s going to protest,and tor what he (Peper) had advanced 
tv him to take up his protested paper and some other obliga- 
tions of Moore lying in bank on the eve of protest. Peper advanced 
Moore at this time between two thousand and twenty-five hundred 
dollars, which act saved Moore for the time being and kept him 


D> > Jan 


afloat. 

Ques. Do vou know R. B. Jaggers? 

Ans. I know Jaggers that clerked for Moore. 

Ques. Do vou remember in August, 1550, of being present In 
Moore's storehouse where Jaggers was when the subject of holding 
Moore's cotton was talked about? 

Ans. | do not, and never said anything before Jaggers at any 
time that would indicate that I had made any contract, or that 
Veper was under any contract to hold Moore’s cotton. I may have 
suid after January Sth, ‘Sl, at some time in my conversation sabout 
the store In presence of Jaggers, that Peper was holding Moore's 
cotton, but never that Peper was under any contract to hold 
Moore's cotton; Moore was especially particular at all times 


23S 
ubout how [ should talk before the clerks. He did not wish 
them to know his true condition, for he owed all of them, and all 


ry speeches before thera were to calm their fears, to allay their ap- 
prehensions as to Moore's real condition, and tn no sense to inform 
tiem of It. 

Ques. [In January, Lsol, did vou suv anvething to Jaggers tn refer- 
elier CoO holding Moore's cotton ? f % 

{Ans} [0 have no recollection of saying vuvthing to him at that 
tite. 

Ques. Do you know Andrew Bruon’” 

Ans. [ co. 

(Ques. Did vou ever teil him that when the notes of January, LSSL, 
fell due that thev would be extended ? 

Ans. [ never did, [don’t think, because [ was careful never to talk 
much to any one except Moore & Peper about nionev affairs, and 
was especially careful as to how L talked before Bruon, because [ 
thought him a sharp fellow. 

Qlues. Did vou ever tell him, or did Peper ever tell him 
that Pepe r would hold the cotton as long as 


a 


239 vour | presence |. 
Moore wanted hiim to ” 

Aus. [dia not. 

Ques. Do vou know Bernard Bruon ? 

Aus. [| do. 

(dues. Did YOu ever, in Moore's store tn 
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Brown's presence, or did Peper, about holding Moore’s cotton as long 
as Moore wanted it? 

Ans. I did not; I do not know what Peper said to Mr. Bruon ; | 
may have said Peper was able to hold his cotton in Bruon’s pres- 
ence, but I never told Bruon anything about Peper’s business with 
Moore in any way whatever when Bruon was in the store. 
~ Ques. Do you know Thos. J. Evans? 

Ans. I do; he clerked for Moore? 

[Ques.] Did you tell him in January tiat Peper would hold 
Moore’s cotton until Moore wanted it sold ? 7 

Ans. I did not; Moore was always careful to warn me against 

talking before Tom Evans, and frequently, when Moore and I 
240 would be together in his office, and Evans’ head could be 

seen anywhere in the house, Moore would say: “ Look out, 
Morgan; Tom’s got his ears pricked up.” [knew Mr. Moore was in 
a critical condition; that his life as a merchant hung on a mere 
thread ; and I knew the only way to keep the animal alive was to 
keep everybody connected with the house cheerful and as ignorant 
of Moore’s real condition as I could, for I was ambitious to lift 
Moore out of his embarrassment: if I could, and applied every 
agency in Moore’s behalf to do so, for I liked the man, and was 
willing to move heaven and earth to save my friend, and every even- 
ing, to make the clerks in the house feel good, I would always leave 
the office in fine cheer, and had a common saying, “ Boys, the sun 
has gone down and the bills are all paid.” 

Ques. What was the basis of.the notes given January the 10th, 

1881, and the nature of that settlement ? 
241 [Ans.] The basis of the notes was advances,and the nature 
of the settlement was to secure Peper’s claims against Moore, 
and to enable Moore to go ahead with his business. I heard of 
Moore’s protest at Malvern through Dan Bruon, and went to Hot 
Springs at once, conveying the intelligence in the meanwhile to 
Peper. I thought on my wav over I was to be the first man on the 
ground, but arriving at Hot Springs, on our way up town I was ac- 
costed by a gentleman in the omnibus by “ How are you, Morgan?” 
I said, “ How do you do, sir; I do’not know you.” He said, “ My 
name is Austin, of Dodd, Brown Co.;” and says he, “ What takes 
you over to Hot Springs?” I rephed, “Tam after cotton.” He then 
said, “ Did you know Moore had gone to protest?” I said, “ Yes.” 
By this time we had reached a point near Moore's store; I got 
out,and we went into his hotel. I was advised of Moore’s 
242. indebtedness by my house by letter, & a statement in 
brief, which showed that Moore owed between $4,000 and 
$5,000. It was not considered exactly accurate as all of Moore’s 
cotton was not sold at that time. He had shipped, I believe, 
less than 100 bales up to this date, only part of which was sold, and 
the value of that unsold was estimated, after advancing the 2,000 or 
2.500 dollars more under circumstances heretofore stated, his indeb- 
tedness was fixed at something over $7,000, and Moore, Peper, & I 
were agreed that we did not miss the mark more the $100 or $200, 
either one way or the other; we all regarded (that is, Peper, Moore, 
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and I) the figures approaching an accurate settlement too trifling to 
discuss for a moment, or to hinder the settlement. I do not know 
what the unsold cotton was valued at by Peper. Peper brought a 
statement with him of Moore’s account, and the figures were ac- 
ceded to by Mr. Moore in our settlement. 
243 Ques. Was this settlement made to cover future advances? 
Ans. It was not. 
Ques. What was the security for future advances? 

. Ans. There was none. Moore gave the security to get the $2,000 
or $2,500 to enable him to go ahead to secure Peper’s whole debt of 
over $7,000 against him, and to protect him against any advances 
he might make him in future, and against any decline in cotton 
that might increase his indebtedness. What I mean by security for 
future advances is this: Moore valued the property he mortgaged to 
Peper at $15,000; I nor Peper considered it worth so much, but con- 
sidered that in course of years the property might be sufficiently en- 
hanced in value to protect Peper against any contingencies that 
might arise in course of their dealings. The security was given to 

secure Moore’s notes, and, I thought, any indebtedness on ac- 
244 count, but the mortgages covered only his indebtedness by 
note. 
Since stating the above the examination has been adjourned over 
until the 3rd day of Febr’y. 


Having been so fatigued from writing all day yesterday, I do not 
feel that I fully comprehend the last question, and desire to explain 
it fully. There was to be no future advances except $35 per bale on 
cotton, and the cotton, of course, was the security for that. The con- 
ditions of the settlement, Jan’y 8th, 1881, between Moore, Peper, and 
myself were as follows: Peper finding Moore in a failing condition 
agreed to put $2,000 or $2,500 more into him in order to save him, 
making thereby Moore’s indebtedness about $7,000. In considera- 
tion of this, Moore agreed to ship all of his cotton to Peper after this 
date, and mortgaged certain real estateand turned over certain notes 

and accounts to Peper to secure this $7,000, Moore, Peper, & my- 
245 self went to Rix & Roe, bankers,and told them to advance to 

Moore $35 per bale on his bills of lading, but after leaving the 
bank, we all three thought best for meto remain in HotSprings and do 
what I could to keep Moore afloat, and secure Moore’s cotton shipments ; 
Moore consented to this arrangement, and, by his invitation, I 
roomed with him during my stay there. It was further agreed by 
Moore, that the over plus on the $35.00 per bale advanced on his 
cotton shipments, if any, should be applied to cancelling his notes. 
Moore no doubt felt the sting of his sidinsions so strongly to D. P. 
Rowland « Co., that he would in spite of me ship some cotton to 
them, and the week in January, 1881, I was absent at Dardanelle, 
Arks. shipped them a good deal of cotton. I think one bill of 
lading alone called for as much as 50 bales or more. I only prevented 

Moore from shipping a few times, by advancing him beyond 
246s the limit agreed on between me and Peper. I advanced _be- 

yond Peper’s limit for two reasons, first, to get the handling 
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of the cotton for the sake of its commission, and, second, to help 
Moore pay his bills, because I knew he needed it. 

Ques. Did you know about the sale of the cotton in Feb., 1851 ? 

Ans. I did. 

Ques. When did you first learn the sale had taken place ? 

Ans. In March, 1881. 

[Ques.] Did you have anything to do with the purchase of the 
cotton by Moore at Hot Springs ? 

Ans. I only gave draft to Moore on Peper for the amounts ad- 
vanced on the cotton ; did not purchase cotton for Moore. 

Ques. What do you know about the character of the cotton 
bought and shipped to Peper, as to its being wet or dry, water 
packed or stained, and its condition? State freely. 

Ans. A great deal of Moore’s cotton was wet and stained ; I knew 

of none water packed ; January and Feb’ry, 1881, were wet 
247 months, and of course a great deal of stained and wet cotton 

came to him. I almost universally examined Moore’s cotton 
samples, had to do so in order to tell how much to advance on the 
cotton. Mooré’s cotton was weighed in a wet, damp place in the 
open air, and was delivered at the depot at Hot Spring and thrown 
down on the ground, where it was often exposed several days at a 
time to wet weather, as we could not get bill of lading promptly. 
At that time I judged the general character of the cotton was such 
as would have warranted me in classing it as low middling, or 
averaging the classificatons of the whole list. 


Cross-examined : _ 


Ques. When did you first see Moore after hearing of the sale of 
the 229 bales in Feb’ry, 1881 ? 

Ans. I think it was in April or May, 1881 ; It was in one of these 
months, and I think before his assignment. 

Ques. Did you inform him, Moore, in any way, of the fact 
248 that that sale had been made? 
Ans. I do not recollect distinctly, but I believe I did. 

Ques. How do you think you informed him? 

Ans. I do not recollect exactly the circumstance of it, but believe 
I was the first person to give him intimation of it. 

Ques. If you did so inform him, when did you do it? 

Ans. I believe I told Moore about it the first visit I made to the 
Springs after the 1st of March, 1881, but it — bein April or May, 
as it may. 

Ques. From whom or how did you learn the sale had taken place ; 
was it in confidence ? 

Ans. I was told by young Oscar Mackwitz, who was assistant 
book-keeper in Peper’s office, privately and in confidence. 

Ques. Did elther Peper or Lipphardt tell you anything about it? 

Ans. They did not. 

Ques. During the time you stayed at Moore’s, from about Jan’y 

6th, 1881, how many bales of cotton, if you know, were 
249 = shipped from Moore to Peper? 
Ans. I cannot tell accurately the number of bales shipped, 
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but the bulk of Moore’s shipments were made during the time I was 
there and the bills of lading will show the accurate number of bales 


shipped. 
Ques. Do you know how many bales Moore had shipped to Peper 


at that time prior to Jan’y 6th, 1881? 

Ans. I do not know the number, but think less than 100 bales. 

Ques. Did Peper or you, in the settlement with Moore, have an 
ac. of sales ? 

Ans. I did not, and do not know that Peper had. 

Ques. In the statement or figures that Peper did have was there an 
item or estimate of cotton still in his hands? 

Ans. There was. 

Ques. In this settlement was not the item of $590 as commissions 
for cotton not shipped or sold, charged to Moore and carried into 
the notes ? - 

Ans. If it was [ do not know it. 
250 Ques. Was the paper or statement he did have a mere 
summary prepared by him or Lipphardt, or one of them ? 

Ans. It was a summary prepared in Lipphardt’s handwriting. 

Ques. If the cotton got wet at the depot would not that tend to in- 
crease rather than diminish the weights ? 

Ans. It would; but cotton is always docked at St. Louis by the 
weighers when cotton is received wet. While on this subject I will 
state that Moore always instructed his weigher, Dave Snider, to add 
ten pounds on the actual weight of each bale of cotton and put that 
weight in figures on the tags, but Moore entered on his cotton-book 
the accurate number of pounds of cotton to each bale he paid for, 
and, I suppose, had the 10 Ibs. extra weight put on the tags to blind 
the commission merchants. 

Ques. Did Moore know the cotton would be weighed again in St. 

ouls ? i 
Ans. I suppose he did; of course he did; as it is customary 
251 to weigh cotton to buyers, they must know how much cot- 

ton weighs in order to know how much to pay for it. 

Ques. Was this cotton weighed on its arrival in St. Louis, or when 
it was sold? 

Ans. I do not know. } 

Ques. Is it not the weight at which the purchaser buys that is, or 
should be, reported to the shipper in account of sales ? 

Ans. Yes. 

Ques. If the cotton is kept in storage for two or three months be- 
fore being weighed to the purchaser is it docked because of rain upon 
it before storage? 

Ans. It is docked if there is any wetness in it. 

Ques. Did you state to Moore, in July or August, 1880, at his 
store, or to his men about the store, that Leper’s house was a very 
wealthy one, and could carry him and hold his cotton from sacri- 


fice? 
Ans. I told Moore often, and have told his clerks, that Peper 


252 was a wealthy young man; that his father was very rich, 
and was backing him with all the money he could use, which 
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enabled him to take the business of the heaviest shippers in the 
country, and that he was able to carry him or anybody he wanted 
to, if necessary, & should contract to do so. 

Ques. Was your agency an authority from Peper to act in cotton 
transactions in writing? 

Ans. Wien Peper employed me he gave me no written authority 
to do anything at that time, but, when out on the road soliciting 
business, would advise me by telegram or letter, as the case might 
be, what to do. I endeavored to obey his instructions, verbal or 
written. 

Ques. What did he employ you to do? 

Ans. He employed me to solicit cotton & other country produce 
for shipment to his house, & to attend to any business he might re- 
quire as a travelling commercial agent; in short, he employed me 

as a drummer. : 
253-5 Ques. Did he approve your transaction with Moore ? 
Ans. He did, though sometimes did not like what I did. 

Ques. Are not Jaggers, Brown, Bruon, and Evans respectable citi- 
zens of Hot Springs, and honorable, uprigit men ? 

Ans. I never saw any of these gentlemen, except Brown, until 
called to Hot Springs on this Moore business. I know nothing 
about them damaging to ther character, and never heard anybody 
say anything against them. Being on the errand I was et Hot 
Springs, I naturally distrusted all of these men, because I knew they 


- were very intimate friends of Moore’s, and feared they would distort 


* 


the meaning of my words and_ acts, and hence was very careful & 
guarded in what I said and did before ther or in their hearing. 
I do not know anythiig against the good character these gentlemen 

may bear. My suspicion there was such that I was naturally 
256 suspicious of all of them. 

Ques. In your answer on the direct examination to the ques- 
tion, “ What was the security for further advances,” you state, among 
other things, that “Moore gave the security to get the $2,000, or 
$2,500, to enable him to go ahead and to secure Peper’s whole debt 
of over $7,000, and to protect him against any advances he might 
make him in future, and against any decline in cotton that might 
increase his indebtedness.” At this point in the answer did you 
not stop, as if it were complete, until defendants’ attorney asked you 
to explain what you meant by further advances? 

Ans. I did; but I was so so fatigued and worried by the day’s 
work, that I must confess I did not comprehend the full meaning 
of it at the time the question was asked. 

Ques. Have you written this entire deposition, including ques- 
tions and answers? 

Ans. Yes. 

Re-examination : 
257 Ques. How much of the cotton did you see weighed ? 

I do not know anything about the accuracy of the weights 
of Moore’s cotton. I saw Dave Snider weigh every day of my life, 
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passing along the street, but never went to the scales and examined 
to see that he weighed the cotton accurately or inaccurately. 

Ques. Suppose the $590 referred to in your cross-examination as 
commission had been carried into the notes of January 10th, would 
that have affected the true amount of the indebtedness of Moore to 
Peper, if in the general account Moore had afterwards been credited 


with this $590 back again ? 
Ans. It could not; because the credit would have balanced the 


debt. 
Recross-examination: 
Ques. Were not many of the entries in Moore’s “cotton book,” 
containing the weight of cotton, made by you ? 


Ans. They were. 
258. Ques. Were they not the weight on which Moore and you 
paid for the cotton ? 
Ans. Yes. 


Ques. Had you any reason at the time to doubt the accuracy of 


these weights. 
Ans. I did not. ; 
J. H. MORGAN. 


STATE OF ARKANSAS, County of Pulaski - 

I, George W. Williams, an acting and duly commissioned notary 
public in and for the county and State aforesaid, do hereby certify 
that the foregoing deposition of John H. Morgan was taken before 
me on the second and third days of February, 1883, between the 
hours of 9 a.m. and 6 p. m. of said days, and at the place in the 
caption hereof mentioned, and the said witness above named was 
first duly sworn that the testimony he should give in the action 
named and mentioned in said caption should be the truth, 
the whole truth, and nothing but the truth, before his testi- 
mony in said depositions or any part .thereof was given; 
that the testimony of said witness was reduced to writing by him- 
self and subscribed by him in my presence, at the time and place 
aforesaid; that the plaintiffs in said action were present, by their 
attorneys, Eben W. Kimball and Murphy, and the defendant by his 
attorney, William G. Whipple, was also present at the examination 
of said witness; and that said witness is a resident of Hempstead 
county, State of Arkansas. 

In testimony whereof, I have hereunto set my hand and official 
seal, this fifth day of February, 1883. 

[SEAL. | GEORGE W. WILLIAMS, 
rotary Public. 

Notarial fees, $13.40. 

In the Circuit Court of the United States for the Eastern District of 
Arkansas. In Equity. 
260 Samvuer W. Forpyce & Water A. Moore, Plaintiffs, 
vs. 
CHARLES G. PEPER & GrEORGE G. Larra, Defendants. 
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It is agreed that depositions in the above-entitled case may be 
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taken on the part of either or both parties at the office of James G. 
Allen, notary public, in Hot Springs, Garland county, Arkansas, on 
the 20th day of October, 1882, between the hours of 8 a. m. and 6 p. 
m., and from day to day thereafter, at the same place and between 
the same hours, until completed, without dedimus or formality of 
any kind; that they may subject to exceptions for relevancy and 
competency, be read in evidence on the trial and hearing whether 
taken or completed within the time allowed by law for the taking 
of testimony after issue found or not, and that such time be enlarged. 

WM. G. WHIPPLE, 

Sol’r of Peper. 

261 E. W. KIMBALL, 

RECTOR SUMMERS, « 

GEO. MURPHY, For PU ffs. 
Unirep States OF AMERICA, 

Eastern District of Arkansas, > 88: 
City of Hot Springs, Garland County, J 


Be it remembered that on the 20th day of October, 1882, and other 
days mentioned in the adjournment hereinafter set forth, I, James 


~G. Allen, notary public in said city and for said county and State, 


under and by virtue of the annexed and foregoing agreement to that 
end, of the respective counsel of the parties in the case of Samuel 
W. Fordyce and Walter A. Moore, plaintiffs, vs. Charles G. Peper 
et al., defendants, pending in the circuit court of the United States 
for the eastern district of AfrRKansas, I caused to be and person- 
ally appear before me, at my office in said city, W. J. Hopper, M. 

QO. Couch, J. H. LeCroy, P. H. Burrough, H. P. Cogburn, J. A 
262 Brown, J. R. Holland, N. H. Palmer, 8S. W. Diffey, J. J. John- 

son, Preston Bailey, Wm. B. Seay, F. O. Brown, A. J. Me- 
Daniel, N. N. Lester, B. Lambert, M. M. Meredith, E. A. MeSaggett, 
J. B. Hill, G. W. Gray, Jeff Collier, John Latty, J. N. Wann, H. F. 
Hill, A. F. Phillips, W. D. Johnson, M. L. Anderson, R. B. Sldann, 
P. Craig, O. W. Hogan, David Snyder, R. B. Jaggers, Andrew Bruon, 
B. Brown, Thomas Evans, W. A. Moore, Geo. J. Summers, C. G. Con- 
vers, S. W. Fordyce, to testify in said cause, and the truth to speak 
on the part of the plaintiffs therein, and that I, at said times and 
place as indicated herein, and in the orders of adjournments, care- 
fully examined, continued, and swore them to testify the truth, the 
whole truth, and nothing but the truth, whereupon they did depose, 
testify, and say as hereinafter set forth. 


W. J. Horrrer, being duly sworn, deposes and says : 


I reside in Montgomery county, Arkansas; am forty vears 

263. of age. TI am merchandizing and farming in Montgomery 
county, where I have resided for twenty years. I have dealt 

ina small seale in cotton for the past nine vears. In the fall and 
winter of 1880, that is, during the cotton season, beginning in the 
fall of 1880, and ending in 1881, I sold the plaintiff, Walter A. Moore, 
about twenty bales of cotton. It was good cotton. Cotton matured 
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early that year, and was generally got out early. I do not under- 
stand the classing of cotton, having always sold mine at home market. 
This cotton was equally as good as any cotton I ever handled before 
or since, and I got a good price for it. I don’t remember the weight. 


I sold about forty bales cotton that year, and I think Mr. Moore 


bought half of them. None of the cotton I sold him was stained. 


Cross-examination : 

I raised six bales out of lot [of] forty bales that I sold that 
264 year. Mr. Moore only bought about twenty of the forty. 
The country in which this cotton is raised is a mountainous 
country. I cannot state when we had the first frost in the fall of 
1880, but there was some cotton in the fields when the frost ap- 
peared. I did not sample all of the forty bales cotton when I bought 
it. The most of it I bought in the seed. The cotton I sold Mr. 
Moore was sampled by him at Hot Springs, and the samples were 
from the surface of the bales. There was no further examination 
made of any cotton I sold at Hot Springs. I don’t know that I saw 
any stained cotton that season. I have no means of knowing the 
quality of the cotton in the center of the bales that I sold to Mr. 

Moore, that I bought from other parties in the bale. 
Question. Have you any knowledge or information in regard to 
the manner in which some ginning establishments in Mént- 


265  gomery county, Arkansas, gin and pack cotton ? 

(Objected to, by plaintiff.) 

Answer. I have. 

Question. What is that reputation? 

Objected to by plaintiff. 

Answer. Some are good, and some are not, but generally good. 

Question. Do vou know whether some of these gins have the rep- 
utation of putting up water-packed cotton ? 

Objected to, by plaintiff. 

Answer. One of these gins has that reputation. 

Question. Is this gin located in your section of the country ? 

Answer. It was. | 

Question. Please state the name of the owner of this gin. 

Answer. M. M. Chandler. 

Question. Do you know what became of the cotton you sold W. 
A. Moore? 

Ans. No, sir; I do not. 


Re-examined : 
Question. Name the last vear in which M. M. Chandler’s gin was 


operated. 
266 Answer. It has been four or five years since he quit ginning 


there. 
W. J. HOPPER. 


M. O. Coucu, being duly sworn, deposes and says: I reside now 
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in Garland county, Arkansas; am sixty years of age; I résided in 
Hot Springs county, A’k., which joins Garland county; I run a cot- 
ton gin in 1880 and 1881; I can’t call the names from memory for 
whom I ginned cotton in 1880 and 1881, but could remember some 
of them if I heard them called. — 

Question. Were or were not the following persons among those 
for whom you ginned and baled cotton in the year 1880, and the 
early winter of 1881, to wit: E. Cannon, E. B. Cannon, J. D. Me- 
Gill, H. F. Hall, E. A. McSaggett, John Weathertord, J. L. Catehum, 
H. L. Wright, 8. C. Wetherford, B. Wetherford, W. W. Wright, J. L. 

Piercey, Wm. Buck, W. A. Jones, J. G. Wood, 8S. R. Wood, G. B. 
267 Cannon, G. E. Bowman, J. R. Holcomb, D. A. Haney, J. D. —— 
Bb. F. Burke, J. A. Burk, G. W. Tucker? 


Objected to by defendant. 


Answer. They were; I ginned their cotton. 
Question. What sort of cotton was theirs in respect to quality ? 
Answer. It was good cotton as far as I recollect; I don’t think I 
ginned any but good cotton that year; the cotton that year was bet- 
ter than any year since I have been in the State ; it was a late fall ; 
cotton opened early, and was generally picked out early, and I don’t 
think cotton was injured that fall by frost ; if it was, it was very lit- 
tle; I don’t think the cotton I ginned for any of the parties I have 
named was stained ; if it was, I don’t recollect it; we handled the 
cotton of these parties well, and no cotton was water-packed or sand- 
packed by me, for these parties pr any other persons; we sold Moore 
some cotton in 1880,in the fall and winter, but I don’t remember 
how many bales; it was all good cotton; I don’t know any- 
268 thing about the cleaning of cotton; if anything, the cotton 
of that year was better than of other years; I don’t think I 
gmned any bad cotton that season; at the latter part of the year 
there may have been some of it dirty; I have resided in the State | 
twelve years. : 
Cross-examined : 
The cotton that I have réferred to was raised in a mountainous 
country. I do not know what the parties named by me in my di- 
rect testimony did with their cotton. I don’t think I ginned any 


stained cotton that year, but if I did it was very little. 
M. O. COUCH. 


Subscribed and sworn to before me, this 20th day of October, 
1882. 
[SEAL.] JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of these dep- 
ositions, the further taking is, by consent of parties, continued until 
the 23d day of October, 1882, at 10 o’clock a. m. 
269 : JAS. G. ALLEN, 
Notary Public. 
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Pursuant to adjournment, the taking of the depositions in this 
‘ause is resumed this 23d day of Octo., 1882, at 10 o’clock a. m. 


J. H. LeCroy, being duly sworn, deposes and says: I am fifty 
years of age; reside in Garland county, Arkansas; I have resided 
in Hot Springs, Saline, and Garland counties, Arkansas, for the past 
thirty-two years; I ran a cotton gin in the fall and winter of 1880 ; 
I ginned my own. crop and Hargraves ginned for the public; the 
cotton that year was of unusual good quality—better than I have 
ever seen in any other year in this State or any State; the fall was 
unusually dry and late—very fine for cotton; it opened early and 
| was gathered early as a rule in this section ; the quality of 
270 =the crop was light, and it was not difficult to gether it; it 

was not a half crop in quantity ; there was no stained cotton 
that year that I saw any where, and I traveled over the country a 
good deal ; there was no second growth, and the cotton was matured 
when the frost came; I knew all the parties to this suit except Pe- 
per; between the first days of September and the last days of Decem- 
ber, 1880, I sold the plaintiff Moore ten bales of cotton; it was very 
fine cotton; I never saw better cotton; I don’t understand the class- 
ification of cotton as the commission merchants classify it. 


J. H. LECROY. 
Subscribed and sworn to before me, this 23rd day of October, 


1882. 
JAS. G. ALLEN, 
Notary Public. 


P. H. BurrouGu, being duly sworn, deposes and says: I 
271 resided in Garland county, Arkansas, in 1880 and 1881; am 
dd years of age; I reside in Hot Springs county, adjoining 
Garland county, Arkansas ; I am, and was then, a merchant, and in 
connection with my business bought cotton; Iam not acquainted 
with the parties to this suit, except Major G.G. Latta and Walter A. 
Moore. In the fall or winter next preceding Christmas, 1880, I sold 
Walter A. Moore; I don’t know who he shipped them to; it was 
good cotton, the best Ihave ever seen in this State; it was first class 
for this country. The cotton generally raised here in 1880 was the 
best cotton, or rather made the best sample, of any I have ever seen 
raised here in any other year. That fall was a very dry fall; there 
was no second growth on the cotton, and no early frosts or rain to 
stain it; when there are early rains in the fall cotton takes a 
272 second growth, and if the frost bites the young and imma- 
ture bolls in this second or top growth, and rain follows, it 
washes the vellowish water from the immature bolls and stains the 
cotton ; also, if cotton partially opened, but not matured and caught 
by the frost, it is stained. But cotton that year matured well, and 
there were no early fall rains to cover second growth, and there was 
no second growth. I have resided in this State about twenty-eight 
years, and was born and raised in a cotton country, and have been 
familiar with cotton all of my life. 
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Cross-examined: 


I don’t know what became of the cotton I sold W. A. Moore; it 
was shipped off. I had no private marks on the cotton. When I 
sold the cotton to Mr. Moore the bale was sampled from the surface, 

and no other sample was taken. I did not gin the cotton, 
273 but lived near where the ginning was done. I saw part of 
the lint before it was put in the bale. 


Re-examined : 
The surface sampling I speak of was done by cutting the baling, 


and working in about 4 or 5 inches deep with the fingers and pull- 


ing out a sample. 


P. H. BURROUGH. 


Subscribed and sworn to before me, this 23rd day of October, 1882. 
JAMES G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of the depo- 
sitions, the further taking, by consent of parties, continued until 
the 25th day of October, 1882, at ten o’clock a. m. 

JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment, the taking of the depositions in this 
case is continued this 25th day of Octo., 1882, at ten o’clock 
274. a.m. 


H. P. CoGsurn, being duly sworn, deposes and says: I am 
thirty-nine years of age; reside in Montgomery county, Arkansas ; 
my business is farming and merchandising ; I sold Walter A. Moore, 
one of the plaintiffs in this case, eleven or twelve bales — cotton 
during the cotton season commencing in the fall of 1880 and ending 
in the spring of 1881. It was all good cotton ; it was clear and un- 
stained ; I raised part of this cotton and bought part of it; that I bought 
was in the seed when I bought it; I examined the cotton before | 
bought it; I neither raised nor bought any stained cotton in that 
year or season. Thecotton in my section of the country that year was 
clear and free from stains, to my eee knowledge; the fall was 
dry and the frost late; the cotton [ sold Moore that year, or season, 

was as good or better in quality than the cotton of any other 
275 year in my knowledge; it was gathered early; my recollec- 

tion is I sold him (Moore) somé of the cotton in Feb’y, 1881 ; 
I have lived in Montgomery county since 1859 ; I know Major Latta 
and Mr. Moore, but do not know the other parties to this suit. 


Cross-examined : 

I cannot say how much of this cotton I raised ; I did not gin the 
cotton myself; I do not know what became of the cotton after 
I sold to Mr. Moore; when the cotton was sampled at Hot Springs 
the sample was taken from the surface of the bale. ees 
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Re-examined : 


The cotton was ginned and baled at Robert Porter’s gin. 
H. P. COGBURN. 


Subscribed and sworn to before me, this 25th day of October, 1882. 
[| SEAL. ] JAS. G. ALLEN, 
Notary Public. 


276 J. A. Brown, being duly sworn, deposes and says: I am 40 

years of age; reside in Garland county, Arkansas, and have 
resided where I now do since 1867; ‘I know Major Latta and Mr. 
Movre, but do not know either of the other parties to this suit. In 
the cotton season commencing in the fall of 1880 and ending in 
the spring of 1881 I sold Walter A. Moore, one of the plaintiffs, six 
bales of cotton, all of which I raised and gathered ; it was all good 
cotton—white, not stained; it was better cotton than is usually 
raised in this country; it was a better cotton year; it was a dry late 
fall; the crop was light, but the quality good; I gathered this cotton 
carefully and handled it neatly, keeping in dry pens, until I hauled 
it to the gin ; it was ginned and baled at J. J. Johnson’s gin, and it 
— well handled there; they were very particular with it, as they 

were with everybody’s cotton. I sold Mr. Moore one of the 
277 ~bales on the 13th day of December, 1880, according to my 

present recollection ; it was on or about that day, at any rate; 
I had to raise some money, and I went to the gin with my wagon 
on the day before I sold it, and then I had to wait nearly all day 
for them to get it ginned and baled; I helped them to bale it, and 
also another bale, which I sold to Hudgins ; it was put up well, and 
out of one kind of cotton—no mixed cotton in it, or the other either; 
nor was there anyching but cotton in it, or the other either; I had 
no mixed cotton that year. 


Cross-examiined : 
I do not know what became of the cotton after I sold it to W. A. 


Moore ; the cotton was sampled at Hot Springs, and the sample — 


was taken from the surface. 


J. A. BROWN. 


Subscribed and sworn to before me, this 25th day of October, 1882. 
JAS. G. ALLEN, 
Notary Public. 


278 J. R. Hotcomp, being duly sworn, deposes and says: Am 

58 years of age, and reside in Garland county, Arkansas; my 
business is merchandizing and renting my farm ; I know all the parties 
to this suit except Peper. In the cotton season beginning in the 
fall of 1880 and ending in the spring of 1881 I sold the plaintiff 
Moore four or five bales of cotton; I bought the cotton in the bale 
from my neighbors; I didn’t cut any of the bales; I would just pull 
out a little of it with my fingers ; it was ginned near by ; it was all 
good as far as | could see or judge, but one bale, and bought and 
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sold as good except that one bale, which I bought and sold as poor 

cotton, and at a poor price; this poor bale I sold to Mr. Moore some 

time in the first part of May, as I recollect I bought it in the spring; 
one of the bales, weighing 558 pounds, which I sold to Mr. 

279 Moore, belonged to Mr. Bowman, and I sold it for him, and 
not as my own; I didn’t have any bale that large. 


Cross-examined: 


One of the bales I sold to Mr. Moore had been laying in the rain 


and mud, and was supposed to be injured. I sold it at 6c. per Ib. 
J. R. HOLCOMB. 


Subscribed and sworn to before me, this 25th day of October, 1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


There being insufficient — to complete the taking of the deposi- 
tions, further taking, by consent of parties, continued until October 
26th, 1882. 7 

Pursuant to adjournment the taking of the. depositions in this 
cause is resumed, this 26th day of October, 1882, at 10 o’clock a. m. 


A. H. PauMenr, being first duly sworn, deposes and says: 


I am forty years of age; reside in Pike county, Arkansas, 
280 and have for about sixteen years; my business is farming 
and merchandizing. In the cotton season beginning in the 
fall of 1880 and ending in the’spring of 1881 I sold Walter A. Moore, 
one of the plaintiffs in this case, several bales of cotton, about twenty- 
five, as well as I recollect; it was about middling cotton; I would 
think, would class middling ; it was all good; I did not sell him 
any sorry cotton that season ; none of it was stained. It was a late 
fall, and we had no stained cotton, nor was it mixed or seedy. Most 
of the cotton was raised on my farm, and it was nicely handled. 
My recollection is that I bought about five or eight of the bales, which 
were put at the same gin as that I raised; I weighed all of the cotton 
I sold to Mr. Moore before I sold it to him; I weighed it correctly, 
and on correct scales, and my recollection is that Moore’s 
281 ~weights, when I sold to him, corresponded with mine. We 
brought the cotton to Mr. Moore in covered wagons; some of 
it may have gotten a little damp from rain sifting through the 
sheets, but Moore made deductions for this. It was perfectly dry 
when I weighed it. My recollection is that two of the bales were 
damp, and the weigher wanted to knock off more than I thought 
right, thus reducing it below my weights, and | objected, and Mr. 
Moore, with whom I had done considerable business, and with whose 
weights mine had all along corresponded, agreed to have it at Just such 
reduction as brought it to my weights, and did so. If that cotton 
had been properly handled and stored it would not have lost any- 
thing from those weights between the sale to Moore and the 2nd 
June following, or at least very little, not more than three pounds 
to the bale, and perhaps nothing. It was all handled alike, with 
12—587 
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like care, from the baling of it until Moore bought it. Major 


282 Latta and Mr. Moore are the only parties to this suit with 


whom I am acquainted. 


Cross-examined : 

The lot of cotton I sold to Mr. Moore I bought between five and 
eight bales from other parties. The cotton sampled at Hot Springs 
was surface sample. I do not know what became of the cotton after 
I sold it to Mr. Moore. I sold nocotton that year at a reduced price. 
This cotton was raised in a mountainous country. 


A. H. PALMER. 


Subscribed and sworn to before me, this 26th day of October, 1882. 
[SEAL. ] JAS. G. ALLEN, 
: ; Notary Public. 
There being insufticient time to complete the taking of depusitions 
herein on this day, the same is, by consent of parties, adjourned 


until the 27th day of October, 1882, at ten o’clock a. m. 
JAS. G. ALLEN, 


Notary Public. © 


283 Pursuant to adjournment, the taking of the depositions 
in this cause is resumed this 27th day of October, 1882, at 


ten o'clock a. m. 


S. W. Dirrre, being duly sworn, deposes and says: I am 25 years 
of age; my business is farming; I reside in Hot Springs county, 
Arkansas, and have all my life; I know none of the parties to this 
suit except plaintiff, W. A. Moore. In the fall or winter of 1880 I 
sold plaintiff Moore two bales [of] cotton which I raised and gath- 
ered on my farm. It was good cotton—as nice as I ever raised. - It 
was not stained, and was kept in good condition, and thoroughly 
protected against the weather. The year 1880 the cotton was of un- 
usually good quality in this section of the country. I don’t think 

there was any stained cotton in this part of the country that 
284 year; if there was any, there was but very little. The fall 

was a very late and dry one. I don’t understand classifying 
cotton as commission merchants do it, but that cotton would class 
well anywhere. I[t was raised on uplands. I don’t recollect how 
Moore sampled it when I sold it to him. 


Cross-examined: 


The cotton was sampled when purchased by Mr. Moore of me, and 
sample taken from the surface of the bale. There could have been 
stained cotton in my seétion of country that cotton season which | 
did not see. If I saw any stained cotton that season it was very lit- 
tle—did not amount to anything. I did not undertake that season 
to find out whether there was any stained cotton or not. My infor- 
mation was based on what I happened to see riding about and late- 


ness of the fall. : 
S. W. DIFFIE. 
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Subscribed and sworn to before me, this 27th day of October, 1882. 
JAS. G. ALLEN, 
Notary Public. 


285 J. J. JoHNsON, being duly sworn, deposes and says: I am 

forty-five years of age; reside in Garland county, Arkansas, 
where I have lived for the past thirteen years; my business for the 
past twelve years has been farming, running cotton gin and grist 
mill. I know Major Latta and Mr. Moore, but do not know the other 
parties to this suit. In the fall and winter of 1880, and probably 
early in 1881, I sold plaintiff Moore some cotton of my own, about 
twenty bales, and of my neighbors’, whose cotton I ginned, about 
thirty bales, perhaps more. It was the best lot of cotton I ever 
handled. I don’t understand classing cotton in the way commission 
merchants class it, but it was first-class cotton for Arkansas, and 
would class well anywhere. Cotton that vear was better in quality © 
than usual; the fall was dry, and frost came late. I ginned that 

season two hundred bales or upwards. I saw no stained 
286 cotton that season. If there was any stained cotton in this 

section that season, it was mighty little. The cotton that I 
sold Moore that season, as well for myself as for my neighbers, was 
‘arefully handled as it could be; it was kept perfectly dry, and I 
don’t think it could have lost in weight by laying in storage until 
June 2d, 1881. It could have lost but Itttle, ifany. It was weighed 
‘arefully on Fairbanks’ cotton scales, both at the gin and at Moore’s 
store, when I sold it to him. It weighed all that Moore paid or 
allowed me for. The scales Were correct, his and mine agreeing. I 
always attend and supervise — the putting up of cotton at 
my gin. There was not a bale of cotton water packed, sand packed, 


seed packed, or seedy or dusty or mixed, put up at my gin that sea- 


son. I never did have a bale [of] cotton dishonestly or im- 
287 properly packed or put up at my gin or elsewhere for myself 

or any one else. Moore sampled the cotton by cutting the 
baling with a knife on the sides and grabbing in with his fingers as 
far as he could. 

Cross-examined : 

The cotton I sold Mr. Moore was raised on upland in mountainous 
country. I don’t know what became of the cotton after I sold it to 
Mr. Moore. The cotton was sampled by Mr. Moore on the surface. ° 
I only raised four or five bales [of] this cotton ; the balance I pur- 
chased from other parties and got as toll. The bigger portion of 


the cotton delivered in Hot Springs was delivered in dry weather. 
J. J. JOHNSON, 


Subscribed and sworn to before me, this 27th day of October, 1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of 
288 depositions herein this day, the same is, by consent of par- 
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ties, adjourned until the 28th day of October, 1882, at 10 o’clock 


a.m. 
JAS. G. ALLEN, 
Notary Public. 
Pursuant to adjournment, the taking of depositions in this is, 
on the 28th day of October, 1882, at the same place, at ten o’clock a. 
m., resumed. 


PreEsTON BAILEY, being duly sworn, deposes and says: I am twenty- 
eight years of age; reside in Garland county, Arkansas; I know all 
the parties to this suit, except Mr. Peper; I keep a wagon yard and 
livery stable; in the cotton season of 1880 and 1881 I sold the plain- 
tiff, Moore, two bales of cotton for myself and eight or ten for other 
parties; I sold some for Mr. J. J. Johnson, and some for the Wilsons; 

all the cotton I sold to Mr. Moore was good cotton; I sold one 
289 that was not considered good to Mr. Little; if any of the cot- 

ton I sold to Moore had been rained on, I don’t recollect it; I 
don’t think any of it was docked; it was weighed on Mr. Johnson’s 
cotton scales and ‘on Mr. Moore’s cotton scales; I saw the cotton 
weighed, and if it was not weighed correctly I did not know it; J 
think it was. 


Cross-examined: 


I did not see the cotton put up I sold for other parties; I sold one 
bale that was not pronounced good cotton that year; the cotton was 
‘aised in a mountainous country; cotton was sampled at Hot Springs; 
the side of the bale was cut and the sample taken out; don’t know 
whether this cotton was shipped to D. P. Rowland & Co. or Peper «& 
Co., of St. Louis, or to whom it was shipped; never heard of any 
water-packed cotton being put up in my section of the country. 


Re-examined: 


The cotton was raised in valleys and on streams between the 
mountains; known as bottom and upland. 


290 PRESTON BAILEY. 


Subseribed and sworn to before me, this 28th day of October, 1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


Ws. B. Seay, being duly sworn, deposes and says: I am fifty-two 
years of age; reside in Montgomery county, Arkansas; I know all 
the parties to this suit, but Peper; my business has been for the past 
ten or twelve years merchandizing, running cotton gin, and milling ; 
in the cotton season beginning in the fall of 1880 and ending in the 
spring of 1881 I sold and shipped through plaintiff Moore, forty or 
forty bales cotton; I think I sold him all but ten bales of it; I consid- 
ered it good cotton; it was better than any I had ginned before or have 
ginned since; I don’t recollect whether it was stained or not; it was not 
yellow, and if there was any stain at all on it, it was very little; 
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I don’t recollect whether this was or was not stained cotton 
291 ~+that year; I ginned that year about two hundred and thirty 

bales; none of the cotton I let Moore have that year, or ship- 
ped through him that season, was soiled, dirty, sand-packed, water- 
packed, nor plated. This cotton was all put up at my gin, and it 
was honestly and properly put up. Some of it was exposed to rain, 
being brought to market, but when weighed it was docked by Moore 
and brought down to the gin weight. I always weighed it at the gin 
carefully and correctly before it was exposed to any rain whatever, 
both my scacles and Moore’s were correct ; they tallied with other 
cotton scales here. I cannot say whether cotton generally will lose 
in weight by being stored; there was nothing in my knowledge to 
cause that particular cotton to lose in weight, and it couldn’t hon- 
estly have fost much. All the cotton I ginned that season was good. 

My recollection is that the cotton in 1880 was good generally 
292 in this section. The fall was dry and late, and when that 

is the case the cotton is good. None of the cotton I sold to 
Moore or shipped through him was seedy. 


Cross-examination: 


I got returns for the cotton on my ac. with Moore as a credit; I 
don’t remember the price paid for the cotton. I refer to the ten 
bales cotton I shipped through Mr. Moore. I do not know who 
the cotton was shipped to. There was a difference in the price of 
some of the cotton I sold to Mr. Moore; some of the bales wiahi have 
sampled different from the others. 

All the sales made by me to- Mr. Moore were made in lots; he 
never paid me different prices for different parts of the same lots of 
cotton, but paid me one price for each lot as sold by me to him, accord- 
ing tothe grade. The cotton was raised in a mountainous or upland 

country. I am not interested in the result of this suit; no, I 
293 would not receive an additional sum for the ten bales of cot- 
ton I shipped through Mr. Moore, having already got credit 


for it. 
Re-examined : 

1 Question. Do you understand the grading or classing of cotton? 

Answer. I do not. | 

2 Question. When you sold this cotton to Moore, did you grade 
or class it, or say anything about the grade or class? 

Answer. He sampled it, and said it was worth so much, but said 
nothing about a grade or class. 3 

3 Question. Could you tell any difference in the quality of this 
cotton you sold him? 

Answer. No, sir. 

4 Question. Was the difference in the price at which you sold to 
Moore covered by the fluctuations of the market, or quality of the 
cotton ? 

Answer. I cannot say. 

5 Question. Could you detect any difference in the quality of that 
cotton ? 
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Answer. I could not. 
6 Question. Was some of the cotton better than other cotton ? 


294 Ans. I reckon it was, but I could detect no difference to 
amount to anything. 
7th Question. Do you recollect when you would sell him a lot of 
cotton whether he would pay you the same price per pound for 
each bale of that lot or not? 


Answer. He put it all at the same price to my recollection, but ' 


he might have made some difference. 

74 Question. Of the cotton you let Moore have could you, by 
examining the lint, have selected one bale as being better than 
another ? 

Answer. I could not; I could tell nothing about the quality of 
the lint. 

8 Question. Did or did not the price of cotton generally fluctu- 
ate during the time vou were selling the different lots to Moore? 


Answer. It did. 
W. B. SEAY. 


Subscribed and sworn to before me, this 28th day of October, 
1882. ; 
[SEAL.] JAS. G. ALLEN, 
Notary Public. 


295 There being insufficient time to complete the taking of 
depositions herein on this day, the same is, by consent of 
parties, adjourned till the 31st day of October, 1882, at ten o’clock 
“a. m. : 
JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the taking of the depositions in this 
‘ause is resumed this 31st day of October, 1882, at ten o’clock a. m. 


F. O. Brown, being duly sworn, deposes and says: I am thirty- 
six years of age; I reside in Clark county, Arkansas, but in 1880 I 
resided in Garland county. I know all the parties to this suit, 
except Peper. In the fall of 1880] sold about twenty bales cotton 
in Hot Springs, the most of it to plaintiff Moore. It was all good 
cotton for this country; splendid lint. It was a late fall, cotton did 

well, and matured well,and was not stained. I bought this 
296 cotton, and was very cautious about the weights. It was cor- 

rectly weighed when I sold to Moore. It was weighed twice, 
and the weights corresponded. I never held cotton in storage long 
enough to know whether it will lose weight in storage. My re- 
membrance is that it was all dry cotton. I should not have lost in 
weight unless cotton generally loses by storage. 


Cross-examined: 


I don’t know what became of that cotton after I sold it to Mr. 
Moore. I can’t state exactly how many bales cotton I sold to Mr 


_ 
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Moore. I can’t state particularly it was all dry cotton, but my 
recollection 1s that it was. . 
F. O. BROWN. 


Subscribed and sworn to before me, this 31st day of October, 
1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 
There being insufficient time to complete the taking of depo- 
sitions herein on this day, the same is, by consent of parties, 
297 adjourned until the Ist day of November, 1882, at ten o’clock 


a. m. 
JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment, the taking of depositions in this cause 
is resumed this Ist day of November, 1882, at ten o’clock a. m. 
A. J. McDaAniEt, being first duly sworn, deposes and says: 


My age is thirty years; I am a farmer, and reside in Garland 
county, Arkansas; I am acquainted with plaintiff Moore and the 
defendant Latta, but not with the other parties to this suit. I sold 
plaintiff Moore, in the fall and winter of 1880, two bales of cotton 
on my Individual account; it was as good cotton as I ever raised or 
handled in any way. I raised and gathered and ginned and baled 

that cotton. It was handled niceley and kept dry. I weighed 
298 it at the gin, and Mr. Moere weighed it here—that is, he had 

it weighed here when I sold it to him. The scales were cor- 
rect, and it was correctly weighed. I sold both bales to him at the 
same time. The cotton in them was gathered, ginned, baled, and 
treated throughout the same way. The seed cotton was put in one 
lot, ginned into the same lint room at the same time, and the two 
bales made out of it. The cotton in them was the same cotton ; 
there was no difference between them. 

They were hauled to town on the same wagon, at the same time, 
by me, and sold to Moore before they were taken off the wagon. 
They were not wet, and there was no wet cotton in them, nor was 
either of them mixed cotton or stained. There could not have been 
anything to make these bales or either of them loose in weight by 
storage. N.N. Lester and I sold Mr. Moore, in the same season, 

some partnership cotton, three or four bales, I think. We 
299 have agin in partner[ship], and we got that cotton as toll. 

The neighbors would bring in their cotton to gin, and we 
would weigh out our toll and throw it in a stall promiscuously, and 
after we got done ginning for our neighbors we ginned and baled 
that for ourselves out of the toll we had taken. It was all good 
cotton and all the same quality cotton, no mixed cotton among 
them. It was weighed correctly, both at the gin and when sold to 
Mr. Moore; that is, all of them I saw sold, and I think I saw all of 
them sold. I know of nothing that could have caused any of these 
bales to loose in weight, I don’t think I saw any stained cotton. I 
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attended and fed the gin that year, and handled all the cotton that 
was ginned there. 


Cross-examination waived. 
A. J. McDANIEL. 


300 Subscribed and sworn to before me this Ist day of Novem- 
ber, 1882. 
[SEAL. ] JAS. G. ALLEN, 


Notary Public. 


N. N. Lester, being duly sworn, deposes and says: I am forty-nine 
years of age; reside in Garland county, Arkansas. Major Latta and 
Mr. Moore are the only parties I know to this suit. I heard Mr. A. 
J. McDaniel’s testimony about the partnership or toll cotton, three 
or four bales sold by us to Mr. Moore in the cotton season of 1880 
and 1881, and I fully concur in all his statements about it. 

I sold Mr. Moore a few bales of cotton on my individual account; 
don’t remember the number; it was all good cotton, and was care- 
fully and nicely handled. It was dry when I sold it to him, as was 

also the partnership or toll cotton of Mr. McDaniel and my- 
301 self. It waskept dry before it was baled, and not rained on after- 

wards, either at the gin or on the road totown. After baling 
cotton we always kept 1t under good cover until we start to market. 
I don’t think there was any stained cotton of the crop of 1880 in 
this section of country. I never saw any. McDaniel, A. J., and I 
have a cotton gin in partnership. 


Cross-examination waived. 
N. N. LESTER. 


Subscribed and sworn to before me, this lst day of November, 
1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of deposi- 
tions herein on this day, the same is by consent of parties adjourned 
until the 2nd day of November, 1882, at ten o’clock a. m. 

JAS. G. ALLEN, 
Notary Public. 


302 Pursuant to adjournment the taking of the depositions in 
this case is resumed, this 2nd day of November, 1882, at 10 
a.m. 


B. LAMBERT, being duly sworn, deposes and says: I am fifty years 
of age, and I reside in Clark county, Arkansas. Of the parties to 
this suit I know W. A. Moore only. In the fall and winter of 1880 
I sold W. A. Moore some cotton—eight bales to the best of my rec- 
ollection. Some of it may have been sold in January or February, 
1881, but I think not. It was all good cotton, what I would call 
first-class, and it was carefully handled and dry, no stains or mixing 
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among it. Cotton was unusually good in quality that year, and 
opened early, the fall being unusually dry. I am a farmer, and run 
a cotton gin for the public, and handled and ginned this 
303 cotton, but can’t say whether I raised it or not. | don’t know 
exactly about classing cotton, but it was the best quality we 
have in this country. 


Cross-examined: 


This cotton was raised in the mountainous portions of Clark 
county. 

Mr. Moore, when he bought the cotton, sampled it from the sur- 
face. I do not know what came of it after he bought it. 


bee B. LAMBERT. 
Subscribed and sworn to before me this 2nd day of November, 
1882. 
[SEAL. ] JAS. G. ALLEN, 


Notary Public. 


There being insufficient time to complete the taking of depositions 
herein on this day, the same is by consent of parties adjourned until 
| the 8rd day of November, 1882, at ten o’clock a. m. 

1 - JAS. (i. ALLEN, 
| Notary Public. 


; 304 Pursuant to adjournment the taking of depositions in this 
cause is resumed this 8rd day of November, 1882, at ten 
o'clock a. m. 


W. M. MEREDITH, being first duly sworn, deposes and says: I am 
fifty-five years of age; reside in Montgomery county, Arkansas ; 
have resided there thirty-two years. Iam a farmer. In the cotton 
season of 1880, ending in the spring of 15581, I sold to W. A. Moore, 
one of the plaintiffs in this case, four bales cotton. It was all good 
ia cotton; none of it stained; the fall of 1880 was late and dry. Of 
the parties to this suit, I know Major Latta and Mr. Moore only. 


Cross-examined : 


This cotton was raised in a mountainous part of Montgomery 
county. The cottor was sampled when sold in Hot Springs. I 
don’t know what became of the cotton after I sold it. 


Re-examined: 


| 305) This cotton was raised on creek bottoms and in valleys— 
good land worth fifty dollars an acre. 
W. M. MEREDITH. 


Subscribed and sworn to before me, thts 3d day of November, 1882, 
[sEAL. ] JAS. G. ALLEN, 
Notary Public. 


FE. A. McTi6rit, being duly sworn, deposes and says: My age is 
13—587 
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fifty-four years; reside in Hot Springs county, Arkansas; I am a 
farmer; I know none of the parties in this suit except W. A. Moore; 
in the winter of 1880 I sold to W. A. Moore a bale of cotton at 11c. 
per Ib.; it was nice cotton; it was the best cotton I ever brought to 
Hot Springs; it was ginned and baled by M. O. Couch; it was 
neither. stained, water-packed, nor sand-packed ; it was weighed at 
Couch’s gin, and at Moore’s, when he bought it. correctly; it was 

dry, and weighed all he allowed me for it; it was kept dry 
306 until I sold it to Moore; it was.picked early and nicely 

handled all the way through; there was no dirt or sand in 
it; the fall was dry and late, and cotton that year was unusually 
good in quality in this section. | 


Cross-examined : 


This cotton was raised on high valley lands. Moore just cut out 
the sides of the bale and sampled it by pulling out lint with his 
fingers, what you might call surface sampling. I don’t know what 


Moore did with the cotton. 
E. A. McTIGRIT. 


Subscribed and sworn to before me, this 3rd day of November, 1882: 


[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


J. B. Hii, being duly sworn, deposes and says: I am forty-six 

years of age; reside in Hot Springs county, Arkansas, and have 

for eleven years; of the parties to this suit I know Major 

307 Latta and Mr. Moore only; in the cotton season beginning 

in the fall of 1880 and ending in the spring of 1881 I sold 

the plaintiff, Moore, two bales of cotton; it was good cotton; I 

raised and gathered it; it was gathered early and was handled 

nicely and carefully ; the cotton was of the same kind, raised in the 

same field, and all handled alike; it was all the same cotton, no 
stains nor mixture in either bale. 


Cross-examined : 


The cotton was sampled in Hot Springs from the sides; surface 
sampling ; I do not know what became of the cotton after I sold it; 
the cotton was raised in hilly country, uplands. 

J. B. HILL. 


Subscribed and sworn to before me, this 3rd day of November, 1882. 
[SEAL. ] | JAS. G. ALLEN, 
Notary Public. 


308 There being insufficient time to complete the taking of depo- 
sitions herein, on this day the same is, by consent of parties, 
adjourned until the fourth day of November, 1882, at ten o’clock a. m. 
JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment, the taking of the depositions in this 


cause is resumed, this fourth day of November, 1882, at ten o’clock. — 
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G. W. Gray, being first duly sworn, deposes and says: I am fifty- 
seven years of age; reside in Montgomery county ; have lived there 
twenty-four years ; my business is the practice of medicine and farm- 
ing; I have a cotton gin on. my farm, which is run for the public; 
Mr. Daniel G. Junier ginned and baled cotton there for the public 

in the fall and winter of 1880 and 1881, that is, in January 
309 or February, 1881; there was considerable cotton ginned and 

baled there that season, some hundred and _ fifty or hundred 
and eighty bales; Mr. J. B. DeVaughan bought-a great deal of cot- 
ton in the seed that year, and Mr. Joiner ginned and put it all up for 
him on my gin; I was there as often as every other day, or twice a 
week at least during the season; he ginned for many people, for 
which he took toll out of their cotton; he runs the gin on shares 
with me, he furnishing teams and labor and I getting one-third of 
the toll; Mr. Joiner & I sold Mr. Moore, the plaintiff in this suit, 
about thirty bales of cotton that season; it was good cotton, not 
stained nor mixed ; some of it we raised individually, and some of it 
was toll cotton taken out of the crops of the different people who 

had their cotton ginned ; and my gin is a Gullett gin with a 
310 steel breech, and takes out whatever dust, moats, or foreign 

matter that might be in the cotton; it puts up the best article 
of cotton or sample; I did not see any bad cotton that season, and 
there was none among this toll cotton; J.B. DeVaughan’s cotton 
was also clear, good cotton ; it was considered first-class cotton for 
this country ; there was no sand pack, water pack, or plated cotton 
put up at my gin; if a man was to come and want to water or sand 
his own cotton at my place hé shouldn’t do it; I would make him 
leave. 

Cross-examined : 

This cotton was raised in mountainous country; the sample was 
taken from the outside of the bale, and was sampled at Hot Springs, 
when I sold it to Mr. Moore; do not know what became of the cot- 
ton after I sold it: I never knew of any cotton being water packed 
in Montgomery county, but have heard of it. 


oll (Objected to by plaintiffs, so far as it stated that witness 
had heard of cotton being water packed.) 
G. W. GRAY. 


Subscribed and sworn to before me, this 4th day of November, 1882. 
[SEAL. ] JAS. Cy. A LLEN, 
Notary Public. 


JEFF. COLLIER, being first duly sworn, deposes and says: I am sixty- 
two years of age; reside in Montgomery county, Arkansas; am a 
farmer. Of the parties in this suit Lam acquainted with Mr. Moore 
and Latta only. I think I sold Mr. Moore. plaintiff, seven or eight 
bales of cotton in 1880. It was good cotton. I raised and picked all 
but one bale, and I know positively it was all good cotton. There was 
very little poor cotton that year. 
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Cross-examined: 


The cotton was raised in Montgomery county, a mountainous 
country, sampled at Hot Springs, when I sold to Mr. Moore 


312 from sample. Do not know what become of it after I sold jt. 
JEFF. COLLIER. 


Subscribed and sworn to before me, this 4th day of November, 1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


J. L. Piercy, being duly sworn, deposes and says: I am thirty- 
three years of age; am a farmer; and reside in Garland county, 
Arkansas, but lived in Hot Springs county, in 1880. Of the parties 
to this suit I know Major Latta and Mr. Moore only. I sold W. A. 
Moore, in the cotton season commencing in the fall of 1880 and end- 
ing in the spring following, four or five bales of cotton, which I raised 
and gathered myself in Hct Springs county, Arkansas, and had 

ginned and baled at M. O. Couch’s gin. It was all good cot- 
313 ton, clear and free from stains, no mixed cotton among it. It 
was all the same quality of cotton. 


Cross-examined : 

The country in which this cotton was raised was mountainous. 
It was sampled at Hot Springs, but I can’t tell how, nor what be- 
came of it after I sold it. 

J. L. PIERCY. 


Subscribed and sworn to before me, this 4th day of November, 1882. 
[SEAL. | JAS. G. ALLEN, 
Notary Public. 


Joun Latta, being first duly sworn, deposes and says: I am fifty- 
six years of age; reside in Montgomery county, Arkansas, where I 
have lived for the past ten years ; am a farmer; in the fall and win- 
ter of 1880 I sold W. A. Moore, the plaintiff, seven or eight bales of 

cotton; it was all clear, good cotton, no mixed or stained 
314. among it; it was all raised and gathered on my place; it was 

carefully handled ; I saw to the bailing of it myself; it was 
kept dry, and weighed all Mr. Moore allowed me for it; cotton that 
vear was unusually good; of the parties to this suit I know Mr. 
Latta and Mr. Moore. 


Cross-examined : 


The cotton sold to Mr. Moore was raised in a mountainous coun- 
try; it was sampled at Hot Springs, and my impression is it was 
a surface sample; cannot state what became of the cotton after I 


sold it. 
JOHN LATTY. 


Subscribed and sworn to before me, this 4th day of November, 
1882. 
[SEAL.]  - JAS. G. ALLEN, 
Notary Public. 
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J. N. Wasson, being first duly sworn, deposes and says: 


My age is thirty-three years ; reside in Montgomery county, 

315 Arkansas, where I have lived for the past eighteen years; 

am a farmer and merchandizer in Black Springs ; in the cot- 

ton season of 1880 I sold plaintiff, W. A. Moore, one bale of cotton ; 

it was good cotton, clear and nice; I raised and gathered it myself, 

and it was kept dry and nicely handled; he paid me 11 ec. per 

pound for it; it was neither stained or mixed cotton; I knew Mr. 
Latta and Moore, but not the other parties to this suit. 


Cross-exanmiined : ¥ 


The bale was sampled from the surface when I sold it to Mr. 


Moore; don’t know what became of it after I sold it. 
J. N. WASSON. 


Subscribed and sworn to before me, this 4th day of November, 


1882. 
JAS. G. ALLEN, 
Notary Public. 


H. F. Hatt, being first duly sworn, deposes and says: My 

316 age is forty-two years; reside in Garland county, Arkansas ; 

have lived where I now do about six years; am a farmer; Mr. 

Moore and Latta are the only parties I know to this suit; in the cot- 

ton season of 1880 and 1881 I sold to plaintiff Moore three or four 

bales fot cotton; it was all good, clear cotton—dry, and no stains or 

mixed ; I raised it on my farm; it was nicely handled; put up on 
Bud Thornton’s gin. 


Cross-examined: 


Don’t know what became of the cotton after I sold it to Mr. Moore. 
H. F. HALL. 


Subscribed and sworn to before me, this 4th day of November, 


1882. 
[SEAL. ] JAS. G. HALL. 


ABE PHIL.irs, being first duly sworn, deposes and says: My age 

is thirty-four years; reside in Hot Springs county, Arkansas, 

317 and have for six or eight years; in Feb’y, 1881, I sold to W. 

A. Moore a bale [of] cotton; it was good cotton ; it was not 

sand-packed, water-packed, plated, or seeded ; the cotton crop of 1880 

was good cotton for quality ; I raised, gathered, and helped to bale 
it; it was nicely handled throughout. 


Cross-examined : 


The cotton was raised in a mountain country. I don’t know what 
became of the cotton after I sold it to Moore. Moore sampled it 


from the surface. 
A. F. PHILLIPS. 
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Subscribed and sworn to before me, this 4th day of November, 
1882. . 
[SEAL. ] JAS. G. ALLEN, 
; 7 Notary Public. 


There being insufficient time to complete the taking of depositions 
herein on this day, the same is, by consent of parties, adjourned 
until the 8th day of November, 1882, at 10 o’clock a. m. 

JOHN G. ALLEN, 
Notary Public. 


318 Pursuant to adjournment, the taking of the depositions in 
this cause is resumed this 8th day of November, 1882, at ten 


o'clock a. m. 
G. W. D. JoHnson, being first duly sworn, deposes and says: 


I reside in Montgomery county, Arkansas, where I have lived for 
the past nine years. My age is forty-seven years. I know Major 
Latta and W. A. Moore, but neither of the other parties to this suit. 
In the cotton season from the fall of 1880 until the spring of 1881 
I sold plaintiff Moore three bales of cotton. It was good, clear cotton ; 
it was picked out rather early, and was kept dry from the time it 
was picked out of the boll until I sold it to plaintiff Moore. It was 
as good cotton as I ever handled, and I have been accustomed to 
cotton ever since [ can remember. None of this cotton was stained. 

I don’t think there was any stained cotton in our sec- 
319 tion that year. The cotton was weighed on Fairbanks’ cotton 

scales by Mr. Moore correctly, as far as I could Judge. I think 
he weighed it correctly. The scales seemed to be correct. The cot- 
ton was perfectly dry then, and I don’t see how it could fairly have 
lost in weight afterward. 6 


Cross-examined : 


This cotton was raised in a mountainous country, but in the Oua- 
chita river bottom. It was sampled by Mr. Moore by cutting into 
the sides and pulling the lint from surface of the bale. I do not 


know what Moore did with the cotton after he bought it. 
G. W. D. JOHNSON. 


mae: and sworn to before me, this 8th day of November, 
882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


M. L. ANDERSON, being first duly sworn, deposes and says: 
320 I am forty-five yearsof age; reside in Montgomery county, 
Arkansas ; have lived there about twenty-four years past ; am 
a farmer; the only parties to this suit I am acquainted with are 
Major Latta and Mr. Moore; in the fall of 1880 I sold plaintiff, W. 
A. Moore, two bales of cotton; it was good first-class cotton; nice 
white cotton ; no stains, no dust, or trash, or anything but clear cot- 
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ton in the two bales; I picked the cotton early, and was present 
when it was ginned. The cotton in 1880 was good—the best year 
we had for gathering cotton, the frost being late and the bolls dry. 


The cotton was weighed twice, once at the gin and by Mr. Moore. 


The gin weight corresponded with Mr. Moore’s. The cotton was 
kept dry—not wet from the time it was picked from the bolls until 
it was sold. I- knew of no reason why the cotton should have lost 
in weight by being stored until June 16, ’82. | 


321 Cross-examined: 


The cotton was raised In a mountain country. The cotton was 
sampled by Mr. Moore by cutting in the side. I do not know what 
became of the cotton after Isold it to Mr. Moore. 

M. L. ANDERSON. 


Subscribed and sworn to before me, this 8th day of November, 
1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of depositions 
herein on this day, the same is, by consent of parties, adjourned 
until the tenth day of November, 1882, at ten o’clock a. m. 

JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment, the taking of the deposition in this 
cause is resumed this tenth day of November, 1882, at ten o’clock 
a.m. 


322 R. B. Stoan, being first duly sworn, deposes and says: I 

ain thirty-eight years of age; reside in Pike county, Arkan- 
sas, where I have lived for the past ten years; am a farmer; W. A. 
Moore, plaintiff, is the only one I know of the parties to this suit. 
During the cotton season of 1880—that is, the fall of 1880—I sold 


- to plaintiff Moore four bales of cotton ; it was good, clear, white cot- 


ton, no stained nor mixed. I know of no stained cotton that year. 
The fall was late and dry—the best for gathering cotton I have ever 
known. Thecotton I sold Mr. Moore was nicely handled ;. kept dry 
and clean. 


Cross-examined: 


The cotton was raised in Pike county. I did not raise it; it was 
raised on my uncle’s place ; two bales of it was ginned at Wusner’s 
gin, and two more baled on Baker's gin. Did not see it all ginned, 

but saw the cotton just before it was ginned, and just after. 
323. Do not know what became of the cotton after I sold it to 


Moore. 
R. B. SLOAN. 


Subscribed and sworn to before me, this 10th day of November, 
1882. 
(SEAL. ] JAS. G. ALLEN, 
Notary Public. 
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There being insufficient time to complete the taking of depositions 
herein on this day, the same is, by consent of parties, adjourned 
until the 13th day of November, 1882, at ten o’clock a. m. 

JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the taking of the depositions in this 
cause is resumed this 13th day of November, 1882, at ten o’clock 


a. Mm. 


P. Craie, being first duly sworn, deposes and says: 


I am forty-nine years of age; reside in Polk county, Ar- 
324 kansas, where I have lived for the past four years; am a 
farmer. W.A. Moore is the only one of the parties to this 

suit. : 

In the cotton season of 1880 and 1881 I sold the plaintiff Moore 
some four or more bales cotton; it was all good cotton; not any of 
it stained ; it was all picked out before the frost, and was kept dry ; 
from time to time it was picked from the boll until I sold it to 
Moore; it was nicely handled; weighed at the gin and also by Mr. 
Moore when I sold to him; the scales were correct and the weights 
corresponded ; I know of no reason why the cotton should have lost 
by being stored until June 16th, ’81, as it was perfectly dry and well 

ut up. - 
The year 1880 was an unusually good year for cotton. 


Cross-examined: 


This cotton was raised in Polk county ; it was sampled by cuttin 
in with a knife and taking out a handful from the side; I salead 
the cotton ; the cotton was ginned at Hudgin’s gin; I did not 
325 see it all ginned and baled, but it was put up in good style ; 
don’t know what became of the cotton after I sold 1t to Moore. 


P. CRAIG. 
Subscribed and sworn to before me, this 13th day of November, - 
1882. 
[SEAL. ] JAS. G. ALLEN, 


° Notary Public. 


A. W. Haaav, being first duly sworn, deposes and says: 


I am sixty-nine years old; I reside in Scott county, Arkansas; in 
1880 and 1881 | resided in Montgomery county, Arkansas, and had 
for several years. In April, 1881, I sold the laintiff W. A. Moore, 
two bales cotton; it was good cotton, both bales; the quality was 
good; not damaged in any way; it was raised on my farm in 1880, 
and was carefully handled and kept dry; it was ginned and baled 
on W. B. Seay’s gin and press, in Montgomery county; it was weighed 

on Seay’s scales correctly. 
326 When I started with it to market, and up to that time, had 
never been wet; it was dry. It was in a rain as I brought it 
to Hot Springs to market, but it was covered with wagon sheets. 


; 
{ 
; 
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When I sold it Moore he docked it twenty pounds to the bale, which 
made it weigh less than at the gin. I am confident this cotton could 
not fairly have lost in weight by being stored from then until June; 
that is, could not have lost‘from the weight as docked. I sold 
Moore no other cotton that season. I knew Moore and Latta, but 
not the other parties to this suit. 


Cross-examined : 


I do not know what became of the cotton after I sold it to Moore. 
It was raised on upland. 
When Moore bought it he sampled it from the side. 
A. W. HAGAN. 


Subscribed and sworn to before me, this 13th day of November, 
1882. 
327 JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of depositions 
in this cause on this day, the further taking of them is, by consent 
of the parties, continued until the 14th day of November, 1882, at 
ten o’clock a. m. 

[SEAL. ] _ JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the further taking of these depositions 
in this case is on the 14th day of November, 1882, resumed at ten 
o’clock a. m., whereupon David Snider is introduced as a witness, 
and duly sworn and examined, as follows : 


Davip SNIDER, being duly sworn, deposes and says: 


My age is thirty-three years; reside in Hot Springs, Arkansas. I 
know the parties to this suit; I was in the employment of 

328 _ the plaintiff, W. A. Moore, in 1880 and 1881; until May, in 
Hot Springs. I weighed all the cotton that he bought in the 

fall and winter of 1880, and winter and spring of 1881, except when 
I might beaway, when Mr. Moore, as I understood, weighed for himself. 
I was seldom away when cotton was to be weighed. I weighed on 
Moore’s Fairbank’s scales, which were correct. I weighed always 
in Moore’s favor; that is, I took good rising weight. I weighed some 
wet cotton that year for Moore, wet by being rained on, but not a 
great deal; I always docked the cotton when it was wet or damp. 
I would use my judgment in docking it, trying always to dock it 
enough. I always docked it at the yard when Moore bought it; I am 
confident I docked it enough. When I weighed it I would put the 
number of the bale, that is, Moore’s purchasing number on it, and I 
would always enter the name of the person from whom he 

329 bought it, and the purchasing number and weight in a memo- 
randa book ; when I would get through weighing I would go 

to Moore’s office, and give the name of the person from whom the 
cotton was purchased, Moore’s purchasing number, and the weight 
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of each bale, which I would read from my book to the book-keeper, 
and he entered them on the cotton book. I always gave them in 
correctly ; two pounds was knocked off each bale fortare. Mr. Mor- 
gan introduced me to Mr. Peper. Morgan stayed here for a week or 
so at a time, and he would say sometimes, “ Dave, there is some 
more cotton to weigh ; let’s get all we can” I remember that he 
himself bought some bales for Moore, and saw me weigh it; he saw 
me weigh a great deal of the cotton. 


Cross-examined: ° 


I marked the cotton; the weight of it was not. marked on the 
bale; the weight of each bale was marked on a tag, and the 

330 tag attached to the bale. I put the weights on the tag; I 
put the same weight on the tags; the men were paid for the 
cotton, the net weight. I weighed fifteen or twenty bales of wet 
cotton; the wet cotton was divided up and shipped to D. P: Row- 
land & Co. and Charles G. Peper & Co. Moore was shipping cotton to 
both the parties, and I suppose both of them got some of the wet 
cotton. There was .no selection in the shipments of cotton to either 
Rowland & Co. or Peper & Co. None of the cotton I weighed that 
season was muddy from transportation or otherwise that I could 
see. Mr. Moore seemed to be satisfied with Morgan’s purchases of 


cotton for him. | 
DAVID SNIDER. 


Subscribed and sworn to before me, this 14th day of November, 

1882. ; 

[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of 
331 these depositions in this cause on this day, the further taking 
of them is continued, by consent, until to-morrow, the 15th 
day of November, 1882, at ten o’clock a. m. 
JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the parties to this cause by their re- 
+ rat attorneys and the undersigned commissioner met to resume 
the taking of the depositions herein, but the attorneys being other- 
wise engaged, R. B. Jaggers, a witness, is duly sworn and introduced, 
and the further taking of these depositions is by consent continued 
until to-morrow morning, Nov. 16th, 1882, at ten o’clock a. m., at 


the same place. 
JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the undersigned commissioner and the 
parties by their attorneys, on this 16th day of Novemter, 1882, at 
ten o'clock a. m., met to resume further the further taking of the 

332 depositions, but the attorneys being otherwise , the same 
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is by consent adjourned until to-morrow morning, Nov. 17th, 1882, 
at ten o’clock the witness, R. B. Jaggers, still on the stand. 
| JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the undersigned commissioner and the 
arties by their attorneys met at the same place this 17th day of 
ovember, at ten o’clock a. m.,to resume the further taking of their 

depositicns, but the attorneys being otherwise engaged, the same is 
by consent adjourned till the 18th day of November, 1882, at ten = 
o’clock a. m., at the same place, the witness, R. B. Jaggers, being still 


on the stand. 
JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the undersigned commissioner and thé 
parties by attorneys met to resume the taking of these depositions 
on the 18th day of November, 1882, but the attorreys bein 
333 otherwise engaged, such further taking is by consent continue 
until 28th day of November, 1882, at same place and timé, 
the witness, J. B. Jaggers, still on the stand. 
JAS. G. ALLEN, N. P. 


Pursuant to adjournment the taking of the deposition in this 
cause is resumed this 28th day of November, 1882, at ten o’clock 
a.m. 


R. B. JAGGERs, being duly sworn, deposes and says: 


I am thirty-three years of age; reside in Hot Springs, Arkansas, 
where I have lived since 1872. In the fall of 1873 I was employed 
as a salesman by Walter A. Moore, one of the parties to this suit, 
and continued in his employment as salesman from then until May 
16th, 1881 ; I know all the parties to this suit, and also. J. H. Mor- 
gan; about the month of August, 1880, J. H. Morgan came to 

Moore- business house in Hot Springs, Arkansas, and solicited 
334  W.A. Moore to ship his cotton to Charles G. Peper & Co., St. 

Louis, claiming to represent them as their agent. He pro-— 
posed that they would let him have what money he wanted in his 
business if he would ship them his cotton, and also that they would 
hold his cotton from low market until they could get a good price 
for it, or he ordered it sold ; I heard him talk in this way about it 
quite often ; I saw Morgan and Moore talking together frequently, 
but did not hear them make any definate arrangement; Morgan 
went away shortly after that, and shipped part of his cotton to Chas. 
G. Peper & Co., and part to D. P. Rowland & Co.; in January Charles 
G. Peper and J. H. Morgan came to W. A. Moore’s store in Hot Springs, 
Arkansas, together, and Morgan told Moore they wanted additional 
security, that cotton had declined, and that they did not feel entirely 

safe, but that if he would give them additional security they 
335 would advance him still all the money he needed, and they 

would have no further trouble about it, but that he would go 
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of each bale, which I would read from my book to the book-keeper, 
and he entered them on the cotton book. I always gave them in 
correctly ; two pounds wus knocked off each bale fortare. Mr. Mor- 
gan introduced me to Mr. Peper. Morgan stayed here for a week or 
so at a time, and he would say sometimes, “ Dave, there is some 
more cotton to weigh ; let’s get all we can” I remember that he 
himself bought some bales for Moore, and saw me weigh it; he saw 
me weigh a great deal of the cotton. | 


Cross-examined : ° 


I marked the cotton; the weight of it was not, marked on the 

bale; the weight of each bale was marked on a tag, and the 
330 tag attached to the bale. I put the weights on the tag; I 

put the same weight on the tags; the men were paid for the 
cotton, the net weight. I weighed fifteen or twenty bales of wet 
cotton; the wet cotton was divided up and shipped to D. P: Row- 
land & Co. and Charles G. Peper & Co. Moore was shipping cotton to 
both the parties, and I ne both of them got some of the wet 
cotton. There was .no selection in the shipments of cotton to either 
Rowland & Co. or Peper & Co. None of the cotton I weighed that 
season was muddy from transportation or otherwise that I could 
see. Mr. Moore seemed to be satisfied with Morgan’s purchases of 


cotton for him. | | 
DAVID SNIDER. 


Subscribed and sworn to before me, this 14th day of November, 
1882. 
[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


There being insufficient time to complete the taking of 

331 these depositions in this cause on this day, the further taking 

of them is continued, by consent, until to-morrow, the 15th 

day of November, 1882, at ten o’clock a. m. 
JAS. G. ALLEN, 

Notary Public. 


Pursuant to adjournment the parties to this cause by their re- 
spective attorneys and the undersigned commissioner met to resume 
the taking of the depositions herein, but the attorneys being other- 
wise engaged, R. B. Jaggers, a witness, is duly sworn and introduced, 
and the further taking of these depositions is by consent continued 
until to-morrow morning, Nov. 16th, 1882, at ten o’clock a. m., at 


the same place. 
JAS. G. ALLEN, 


Notary Public. 


Pursuant to adjournment the undersigned commissioner and the 
parties by their attorneys, on this 16th day of Novemter, 1882, at 
ten o’clock a. m., met to resume further the further taking of the 

332 depositions, but the attorneys being otherwise ——, the same 
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is by consent adjourned until to-morrow morning, Nov. 17th, 1882, 


at ten o’clock the witness, R. B. Jaggers, still on the stand. 


JAS. G. ALLEN, 
Notary Public. 


~ Pursuant to adjournment the undersigned commissioner and the 

arties by their’ attorneys met at the same place this 17th day of 
Rovsasbae. at ten o’clock a. m., to resume the further taking of their 
depositions, but the attorneys being otherwise engaged, the same is 
by consent adjourned till the 18th day of November, 1882, at ten: 
o'clock a. m., at the same place, the witness, R. B. Jaggers, being still 


JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment the undersigned commissioner and thé 
parties by attorneys met to resume the taking of these depositions 
on the 18th day of November, 1882, but the a‘torneys bein 
333 otherwise engaged, such further taking is by consent continu 
until 28th day of November, 1882, at same place and timé, 
the witness, J. B. Jaggers, still on the stand. 
JAS. G. ALLEN, N. P. 


Pursuant to adjournment the’ taking of the deposition in this 
cause is resumed this 28th day of November, 1882, at ten o’clock 
a. m. | 


R. B. Jaccers, being duly sworn, deposes and says: 


I am thirty-three years of age; reside in Hot Springs, Arkansas, 
where I have lived since 1872. In the fall of 1873 I was employed 
as a salesman by Walter A. Moore, one of the parties to this suit, 
and continued in his employment as salesman from then until May | 
16th, 1881 ; I know all the parties to this suit, and also-J. H. Mor- 
gan; about the month of August, 1880, J. H. Morgan came to 

Moore- business house in Hot Springs, Arkansas, and solicited 
334 W.A. Moore to ship his cotton to Charles G. Peper & Co., St. 

Louis, claiming to represent them as their agent. He pro-— 
posed that they would let him have what money he wanted in his 
business if he would ship them his cotton, and also that they would 
hold his cotton from low market until they could get a good price 
for it, or he ordered it sold ; I heard him talk in this way about it 
quite often ; I saw Morgan and Moore talking together frequently, 
but did not hear them make any definate arrangement; Morgan 
went away shortly after that, and shipped part of his cotton to Chas 
G. Peper & Co., and part to D. P. Rowland & Co.; in January Charles 
G. Peper and J. H. Morgan came to W. A. Moore’s store in Hot Springs, 
Arkansas, together, and Morgan told Moore they wanted additional 
security, that cotton had declined, and that they did not feel entirely 


safe, but that if he would give them additional security they . : 2 


3385 would advance him still all the money he needed, and they 
would have no further trouble about it, but that he: would go 
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_througheasy. Idon’tremember whether Peper was present when Mor- 
gan was doing this talking or not, but he was here with Morgan look- 
ing after his business with Moore. I heard Morgan say to Moore that 
if a would give this additional security they would hold his cotton 
until he ordered it sold, but I don’t recollect Peper saying anything 
of the kind, nor dq I recollect that he was present when Morgan. 
said it. Moore at:that time gave them a mortgage or liens on his 
property, but I don’t know the particulars of the matter: Moore 
after that continued to ship Peper & Co. cotton and to draw money 
upon it. Moore never, while I was with him, shipped Peper & Co. 
until after Morgan solicited him to do so in August, 1880. 


336 Cross-examiped : 


I don’t remember that I ever heard any conversation between Mr. 
Peper and Mr. Moore in regard to the shipment of cotton by Moore 
to Peper. Morgan first came to Hot Springs and solicited the ship- 
ment of cotton from Moore in August, 1880. I had frequent con- 
versations with Morgan about the shipment of Moore’s cotton, at 


some of which Moore was present, and some not. Morgan stated 
that if Moore would ship him his cotton Peper & Co. would advance . 


him what money he needed in his business, and see him through, 
and hold his:cotton. Moore was to ship half his cotton to Peper & 
Co., as I understood, and the other half to D. P. Rowland & Co., and 
Peper & Co. were to furnish all the moneys Moore needed in his 
business. 
Question. Was Peper & Co. to furnish Moore all the money he 
needed in his Serine regardless of the quantity of the cotton 
337 shipped by Moore to Peper & Co.? 
Answer. I don’t know; they might have had an under- 
standing between them. 
Question. Do you know the details of the business between W. A. 
Moore & Peper & Co. in regard to the shipment of Moore’s cotton ? 
Answer. No; I don’t know the details, only as expressed when 
Morgan talked to me and Moore. Moore commenced shipping cot- 
ton to Peper & Co. in the middle part of September, the begienin 
of the cotton season of 1880, and continued to ship to January and 
after that time. When Morgan came to Hot Springs, in January, 
with Mr. Peper, Mr. Morgan, in conversation with me, said they 
would have to have further security, as cotton was so low. I never 
heard any conversation between Morgan, Moore, and Peper when they 
were here in 1881. I knew nothing about any business ar- 
338 rangements between them at that time, except that they had 
taken mortgages on some real estate-and some wagons. 
R. B. JAGGERS. 


: —, and sworn to before me, this 28th day of November, 
[seat] JAS. G. ALLEN, 
Notary Public. 
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AnprEw Bruon, being first duly sworn, deposes and says: 


I reside in Hot Springs, Arkansas, where I have lived for the [last] 
nine years; am thirty-two years of age; my business is banking, 
being connected with the Garland County k; I know all the 
parties to this suit. 

In January, 1881, I think it was, I was called upon to acknowledge 
‘some papers, deeds of trust, I think, from* Moore to, Major Latta, as 
trustee for Peper, to secure some notes from Moore to Peper. The 
acknowledgements were taken at Major Latta’s law office. Major 
, Latta, Peper, Moore, and Morgan, I think, were present. The 
339 date for the notes to fall due, I think, had been left blank, 

and were then filled in. The date of their falling due was 
discussed and fixed. I recollect Moore saying, in effect, to Peper, 
“T don’t suppose it will make any real difference when they will fall 
due as they will be extended, if not paid then.” Peper said, “Oh, 
yes; that will be all right;” or something to that effect. They 
spoke of it as an amount of indebtedness which was not known, but" 
which they were estimating, and which might have become due if 
cotton went down. I think Mr. Morgan suggested the dates for the 
falling due of the notes, and that they were written in the blanks 
accordingly. Peper talked to me of the matters between him and 
Moore before the papers were executed.. His conversation was to 
the effect that Moore. owed him some money, and he had cotton 
' of Moore’s, which Moore wished him to hold, and that he 
340 wanted Moore to secure him against the decline of cotton, and 
that if he did so, he sould hold it as long as he wanted him 
to, saying that he could get all the money he wanted at low rates, 
his father being a director ‘of the 4th National Bank of St. Louis, 
which had plenty of money. Peper talked to me also after the 
papers were acknowledged ; asked all about the value of Moore’s 
property, and then passed off on the banking business. 


Cross-examined : 


In all the conversations I had with Mr. Peper about letting Moore 
have all the money he wanted, he stated he wanted to be secured 
for the money adVanced, and against the decline in cotton, and then 
he would hold the cotton as long as Moore wanted him to. In all 
my conversations with Peper he stated he wanted to be safe for the 
money advanced to Mr. Moore, and if Mr. Moore made him safe he 
could get what money he needed. When the,papers were executed 

_ Peper expressed himself satisfied with the security, either im- 

341 mediately at the time or an hour or two afterwards. The 

security would justify him to hold the cotton as long as Moore 
wanted him to. Sot | 

Question. Did you understand that Peper having this security was 
willing to hold Moore’s cotton for indefinite time, regardless of the 
depreciation there might be in cotton ? weet as 


tsa pound honey 


Answer. I did not down to two. 4 
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any robable decline in cotton, and enable him to hold it any. rea- 


sonable time. 
ANDREW BRUON. 


~= 


Subscribed and sworn to before me, this oath of November, 1882, 
[SEAL.] JAS. G. ALLEN, 


Notary Public. 


There being insufficient time.to complete the taking 0 of these dep- 
vsitions on ‘this day, the further taking thereof is, by consent, 
342 continued until the 29th November, 1882, at ten o’clock a. m., 


at the same place. 
[sxan.] J AS. G. “ALLEN, 


| Notary Public. 


Pursuant to adjournment the taking of the de a in this 
cause is resumed this 29th wey of ceibievasi ain 2, at ten o'clock 


a. mp. 


BERNARD Baows being duly sworn, dey es pid: says: I am 
- thirty-one years of age; reside in Hot gt od Arkansas , where I 
have lived for the past-fourteen years. I he pe ies to this 
suit, ‘In the summer of 1880 I was salesman in the house of W. A. 
.Moore in Hot Springs, Arkansas. In the month of July or August, 
1880, J. H. Morgan came to the business house of W. A: Moore ; 
.told me that he was*the agent of Peper & Co., cotton factors and 

commission merchants, in St. Louis, and ed to get Moore 

-343 to ship his cotton to them, and asked me to use m influence 

_ with Moore to get him to do so; he told me that they had all 
the money he wanted; and could do better with Moore than Rowland 
. could do. I had known Morgin for six or eight years. On the 
next day Mr. Morgan’ y and Mr. Charles G. ig 2" came to Moore’s 
business house and 2 introduced Per fi a 
vereation began. Peper told Moore that they had come to g 
to ship his cotton tothem. Moore answered that D. P. Rowlan 
Co. weer hie sone awit ercl | hin 
that. sea stisfied 1 


344 be the pear et ucement for him 16 che ge; thet he could not 

not. quit r th Sight ship them 
half of his cotton. Peper ee that the ey. ‘had all the money the 
wanted, and would ho the cotton as long as he wanted it held, 
until they ordered it, d:. that they had come to get his business ; 
that they considered him the largest cotton buyer here, and: wanted 
him ‘as a customer. > inde went back into the office, and I heard 
no more that occurred between them. They talked for some ‘little 
time in the office, and: Morgan and Pe rthen went out, and Mor- 
ae as — passed me, said to me, “I think we have everyt 


I do not know. what final arrangements were made between Mor- 
gan, Peper, and Moore for the shipment of Moore’s cotton in the 
office that. day. © I tbe say what conversation took place: between - 
846 Question. D Did j you: ‘understand from the conversations with 

M : nie er was to hold Moore’scotton aslongas Moore 
dless of the shrinkage i in the value of cotton ? 


i 
tae 
ae 

x 

rr 


oore had received an adva: nce of forty or: “forty-five 

ba . and cotton was to shrink or fall in price and 
irtw-five dollars a bale, was it your understanding that 
‘sho - hold the cotton without any further security from 


* 


“Moore meen. We ie "his oo tnd Poper & Co. that they oy toadvance . 
him, Moore, all the money he needed, and hold this cotton for an 


was thaéthey allow him so.much 
| » merchants do, and to advance 
Yes, sir, is my answer to the above ques 


1 that time a sane man, and did: he 


« 


wer. ‘Yes, sir, 
* Question. How long had you known Peper ? 
Answer. Got acquainted with him the day he. wasat Moore's house. 
«twas the first time I had met him. — | | 
estion. Did he appear to be rational, and a man capable of 
“transacting business ? : . 


Answer. Yes, si sir. : : 
; BERNARD BROWN. 


_Estaeeitied and sworn to before me, this 29th day of November, 
[smat. : JAS. G. ALLEN, 


nc some: also ey Me B Brow, bat L ‘saad: none. ear 
Ney. went to leave I heard Mr. Peper tell Mr. 

when he wanted money, and that he would 

1 three thousand dollars then if he ‘wanted it. 

Ss | ‘were here e business house 

- a while they. gt here. at, that time 

hen I was coming to St. Louis, and a conver- 

on us; I asked him how matters were get- 

stin Dodd, Brown’s man, was trying to down 

| “af let ot do it; ery said Loree pb let 

he wantec Ww ‘give im 8e- 

y is; I a : to-him that if Moore’s cotton ‘was 

411 16 would bring a goo ‘price he would come out all right, and 
that lie would: vole “it until Mr. Moore ordered it sold, if Mr. 
Moore secured him; some two or three days afterwards, when Mr. 
Peper was leaving here, I asked him if overythitig was all right, and. 

he mid it was all fixed. 


--Cross-examination ‘waived. : 
T. J. EVANS. 


Subscribed and sworn to before: ‘me this 29th oe November, 1882. 
[sau] EN, 
Notary Public. 


349 —_—‘ The further taking of these depositions is for insufficienc 


of time and by‘ consent continued until November 80, 1882, 
ten 0 ‘clock a. m., at same place. 


Pursuant to adjournment, the taking of depositions in this cause. 
is resumed this ; h day of November, 1882, at ten o'clock a. m., at 


same: ‘place: 
_Watree A. Moors, being duly sworn, deposes and says : 


Iam Seeds. wate. age; reside in Hot Springs, Arkansas; it 
hes been Paste for the past seventeen years; I now. all the par- 
gm,the plaintiff; I became acquainted with the 

or August, 1880 ; he was introduced to me 

gan had been to mY, place of business in 

gas, and also at m sleeping fsa trying. 

ip my cotton to Charles G. Peper & Co.; 

| eing a very strong comp a any, owning & 

ecg to do better by me in stor- 

tha Wik Pies in St. Louis; I told Mor- 

P. Rowland & Co., and would : 


= Serovar oniil [ordered 1 wold; he web 
le yee this, and would do it, but. that. wlan 
: d have ¢ to borrow — to — ee cus- 
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_ Peper to'me, and: 
told Mr. Peper w 
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needed it. 
- We then had some 
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on hand, until I should order it sold, 


ement substantial | epeating their 
agreement substantially. I assented to this, an 


E first. agreome e them 
| ___ deeds of trust and mortgages on all my property to secure that sum, 


divided into three equal notes, the same notes, deeds, and mortgages 


-. . mamed in the comp aint in this case. I did not then in fact owe 
_ them anything, for I was not to pay them until my cotton was sold, 
when they were to get their money back, with .interest not exceed- 


. .- ing 8 per cent. per annum, which was the regular rate‘charged by 
other commission merchants of St. Louis; they having agreed to 
& charge me less interest than any other ‘house in St. Louis 
355 would. ‘They fixed the dates for the maturing of the notes, 

_. which were filled into them at Latta’s office. I first objected 

- to the giving of notes, and ‘also to the dates. They said the mort- 
et pages wouldn’t be valid without the notes, and a certain time would 

‘have to be fixed for the notes to mature, but if the notes. were not 


paid.at maturity it would make no difference, as time was not ma- 


. ~terial to them. I considered the property so mortgaged and con- 
- veyed in trust worth, thirty thousand dollars. The arrangement 
was that I-was to sell portions of the property, as I could get. eS 
_ opportunity to do so, and send the money to them through defend- 
ant Latta. -I was willing and desirous to do this, because I wanted 
to sell Key eh so or anyhow, and was willing they should have the 
money, feeli 
on first settlement. I ship 
356 eight bales of Cotton after this transaction. In May, 1881,I 


| had some paper falling due, including the first note of Peper’s, 
and saw that I would be unable to pay them all unless I could get . 
Oo 


Peper’s note extended. I tried to do this, but could not, and then 
“made the assignment to Sam’l W. Fordyce, for the benefit of my 
creditors, ds the best thing I could do. Mo was here a great 
deal of his time during that cotton season® I have seen a telegram 
‘and some letters attached as exhibits to the deposition of Mr. 
Peper or Mr. Lipphardt in this case, taken at St. Louis, Mo. Mr. 
Southard, my book-keeper, then wrote the letters; I think I wrote 
the dispatch. They were written and sent at the “eon of J. 
H. Morgan, who stated to me that Peper wanted to sell the cotton, 
and was young in business and bull-headed, and might vell the cot- 
. ton, although I had an agreement with him not to sell it, and 
2 that I had’ better write and telegraph him, requesting him 
357. notto. I don’t recollect the exact wording of the telegram. 
| _.. but the word common was not used in it; that word should 
- be cotton. Pere my whole transaction with. Peper & Co. I re- 
_.  eeivyed from them fifty-four thousand eight hundred and fifty-nine dol- 

_. as and thirty-one cents, including cash paid on drafts, $45,119 va 
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p.. time of shipment, and would hold all future shipments, as well 98 


ng that they were all right, and it would-be all straight 
his them six hundred and forty-. 
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The items ford Are 


tei ght, Sie 1 eiohiag insurance, . and 7 
en aaa ee account sales pata rng : 


pa y 4 fy Bartin’ a draft, $96.63; Perales on these. 
561. ); notes given to them, $7,732.86; gross sales 
fn $ 35,414.94 ;; amounting altogether to —_ 00 
The items cakicie. up this gum: were all received ig Spire per & Co. 
That ‘aay to ar was paid him for Peper & Co., he being their 


agent. | 

-In the credit td ? er, as set forth above, of $54,859. 31, there is 
entered as an item $966.90, as commissions, which is taken from 
their acc. sales, which’ we. find attached to their depositions in this - 
_case,. I object to this item on account of their. vio ting. their con- . 
tract with me by selling the cotton before I ordered it sold, and 


against my wishes. The item of weighi ing, drayage, storage, and ay 


repairing, $1,728. 02, is taken also from their statement attached to 
their depositions. Tobj ect to this item, as they provided me that on 
account of . ahete owning the warehouse and cotton compress 
359 they woul@ do better by me in storage, in their charge for 
.. weighing, drayage, and storage, charging me at about the 
rates others charged, and in weighing they did not weigh right. In 
their statement attached to the deposition they charge me ten per 
‘cent interest; and I have.estimated at eight per cent., the same 
interest that other houses in. $t. Louis charge. = 
. In my = | against Peper & Co. as above set forth, amounting 
to $61, n the : , the item of $12,490.05 being sale of 
229 bale og is not according to the statement of Peper attached 
_to depositions in this case. After this suit was commenced we 
learned, for the first time, from Peper’s deposition taken in St. Louis, 
that this cotton was sold in Feb’y, 1881, at 11 & 4 cents per pound, 
and this item is entered according to that sale. They reported it as 
sold June 2, 1881, at considerably less. I had no notice of the sale be- 
fore this. (Defendants object to that part of the testimony which 
360 contains statements that appear in the depositions taken in 
St. Louis.) The item of $3541. 414.94 is not in accordance with 
the account of rig attached to Peper’s: a ep The cotton is 
figured here at 11} cents per pound, being what it was worth in No- 
vember, 1881, when I would not have consented to the sale 
of it. Their accounts show that they sold it on the 2nd June, 1881, 
at considerable less, and this item is also figured at our weights. It, 
with the 229 bales, according to the returns or accounts attached to 
their depositions, lost 7,077 pounds. I mean their weight were that 
much short of ours. The loss on the 633 bales cotton was much 
greater, in proportion than the loss on the 229 bales. The losson | 
the 683 bales wag 6,326 pounds, and the loss on the 229 bales bee 
‘pounds by our weights; the 633 bales weighe 
00 ver beset: o hegeesy 301,630. Our weight 7 
229 bale 112,270. : to o thé sa: 


‘ pi weighed | it fee elf, and I was al 
hed it. He was a very carefu et. good 
the etton I would pat ‘pal sk geller’s name, 
en the we na ‘book kept for 
, and I woyld take that to the and have it entered 
: boo! a where we ‘would first enter the date of the 
archase,. tt en nth he ve of the seller or person from whom 
bought, then.my-number, then the weight, then the price ; 
en Dave: "eis igt ied he would make the same kind of entries 
smoranda book and ‘carry it.to the office and call it off to 
keeper ertuctres it would be entered onthe cotton book ; 
‘cal re un’s name from whom the cotton, the num- 
> ber of the bale anc ‘def ight; this number was rharked in big plain 
> figures. th end of the bale, and then to prevent losing the num, 
bers by hevihg. em tqrn | ‘out we would put a Wire tag on each en 
of the: le, wat the initials of W. A. M: on one side, on the other 
ide the number, weight, and address of the party we shipped to : 
at the beginning ‘of. the season I would commence numbering the 
bales I purchased with my number, the first bale being numbered - 
* one, in rotation, continuing until in — purchased, the last bale 
* 363 —_— which would be numbered 1,000, if I purchased a thousand, 
-and no more; ‘by this numbering I could trace each: bale of 
| cotton, and if it got lost or. anything turned out wrong with it, I 
‘could at once trace it and tell: who I T bought it from by reference to 
the cotton book ; I saw nearly all of these entries made in the cot- 
ton booksfrom the memoranda book, and made a great many of 
them myself; they were correctly made. 
When Peper and.other commission merchants would report a bale 
‘of cotton as: sold they. would — it by my number, puttin 
the number on their account of sales, and from this number I coul 
* tell how each bale had’turned out, and the person’s name from whom 
Ehad boughtit. , 
Im Peper’s account of sales of my cotton attached to their depo- 
sitions, taken in Saint Louis in this case, much of the cotton is 
oe _ Teported as dirty, stained, mixed packed, water- renee: sand- 
864 packed, and:-plated and ‘seedy. (Defendant obi to this 
+...» statement of what is contained in depositions taken in Saint 
ps Louis) - ‘And according to their accounts some of the cotton lost as 
ages Se ceed 150: pounds a bale; we got some of the parties from whom 
‘  L.purchased. different b les of the cotton 80 fe to come here 
¢ same, but could not get them all; some had 
, and others we could not get asiee on or. reach ; 
whi oa ; we did get to testify as witnesses here are the 


age ; DEREON : : Thoble I bought from him was numbered : 


f as pany ie 


we pie eaphe here eg — sold, or claimed to be sold, at 582 pounds, 


tively, 488, 488, 

488 pounds ‘Peper & Co. and 

| weighing 2 47: oe oe | 47. eee all a as stained cotton. 
Neither should the th i hae: lost fairly twenty-nine pounds. 


could not fairly have lost thirty-six aasil as the difference between 
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bought note him was satiated 378, 
wna at ‘was sold or claimed 451 pounds | 


Tt 9 was pets mixed. 
3. F.O. Brown: The bale I bew ht from him was numbered 504, 


oe The es bales which " ‘bought from him were 


5. Jerr Courer: Two yes of cotton I nomant fe from him were num- 
bered 1048 and 1276; No. 1048 weighed here 503 pounds; number 
1276 weighed here. 486 pounds ; they were reported as being sold by 
C. G. Peper & Co., as follows: 

Bale No. 1048 as weighing 612 pounds, and as mixed cot- 
366 ton; and bale number 1276 as weighing 480 pounds, and as 
being stained. 

ra number 1048 was not mixed, neither was bale number 1276 
stain 


6. P. Craic: Two of the bales of cotton I bought from: him were. 
numbered 621 and 622, and Weighed here as follows: 621 weighed 
506 pounds, and number 622 weighed 478 pounds; they. were re- 
— as haying been sold by Peper & Co., as bale. number 621 

weighing g 508 pounds, and bale number 622 reel 442 pounds; 

both bales were reported as being stained, and bale nun ber 623 


our weight and the weight reported by Peper shows it did. 


7. S. W. Dirrry: One bale of cotton I boug ht from him was nuin- 
bered 1050, and weighed here 608 neg pecan My | was reported as hav- 
ing ‘been sol weighing pounds, and as mixed cotton. 

367 _ It was not mixed cotton. 


« §. W. J. plat mR te of nas bales 1 houg con ght from him _ ee 
ber 1041, and wei ere n it was reported 
& Co. as being ‘sold as mixed ction, and” weighing 542 pounds. It 
was not mix ‘cotton. 

9. J. B. Hu: e bale of cotton I bongn’* from —_ numbered 
831, and weighed here 480 pounds, Pe sorted it : 
sold as mixe cotton, and weighing 47 pond" 
bale of cotton. ee 


10. A. w. Hoaan: Two bale I 


hts an d the pe on ie — Sf con & Co. of 298 
oo pounds cotton. It was just impossible th t this cotton would 
re loee » 80 > much: i in weight ; neither was it damaged cotton, each bale 

g cotto 


Jonson : Five of the bales of cotton I bought from him 
27, 728, 1222, 1221, and 945, weighing, respectively, 
d 495, malt of which were ship ped to Char 
They were reported as sold | 


The difference ebeaen our wight ‘and Pore show- that his 
iors is 64 pounds less than this cotton (5 bales) actually 
weigt 
The cotton was all good, and not dame [nor mixed, or 
shied or r stained, or mixed, dam ,in the five bales, and I do not 
‘think it could have lost. sixty- our pounds and been properly 
weighed. 


12. G. W. D. Joungon:; Three of the bales oe cotton I bought 
from him were numbered 1282, 1281, and 1239. They weighed here, 
. Tespectively, 516, 537, and 613 pounds. They were reported by 
-& Co. as being sold, and weighing, bale number 1282; 510 
pounds ; riumber 1281, 528 pounds, and numter 1239, 501 pounds; 
’ and all of these bales are reported as being stained. The difference be- 
tween my weights and Peper’s show- a loss of 27 pounds in the three 
bales. The cotton in these three bales was not stained, and there 
should have been no, logs i in weights. 


13. N.N. Lasers : The bale of cotton, number 613, I bought 
370 from him. w red. here 517 pounds, It was reported b 
Peper & Co.-as mixed cotton, and weighing 493 pounds. ¢ It 
was not mixed cotton, and could not have lost 24 pounds, as the dif- 
ference between Pepet and my weights show-. 


14, Jouy Larra: The bale I hongh from him eeighad 428 pounds, 
and was numbered 870. Peper &Co. report this bale as being mixed 
cotton, and ‘weighting 414 pounds, being 14 ee less than it 

: weighed. 

16. E. A. = Mears One bale I bought of him was ‘aumbered 251, 
and weighe re 633 pounds. It was reported as sold by Peper & Co., 


606 pounds, as being sand-packed. The loss in w t , 
S shown oF bp ole weight and mine, is 27 pounds. - 
ye, aN cotton was not eand-packed. , 


h See. bales of ‘weighed | boug t 


ively, 455, 469, 459, 608, 458, and 488. It was rted as sold: 


, “ yunds. They. were reported by 
371 Poper 4 & Co. as” “old as follows: Bale number 766 
weighed 529, ont: was seedy. "Nambers 1828, 1307, 955, and 

960 weighed, respectively, 572, B67, 438, and 503 pounds, and re- 
ported as all four bales stained cotton. | 


Number 766 was not seedy, nor were the other four bales stained. 
A difference of 39 pounds between my weights and the weights of 
the five bales, as reported by Peper, is entirely too great: : 


17. J. L. Paancey: Two of the bales I bought from him were 
numbered 404 and 405, and weighed here 518 and 548, respectively. 
They were reported as being sold by Peper as follows: Number 404, 
pte oan 513, d dusty scotton ; and number 405, weight, 546, and 
stain 

Neither of these bales were stained or dusty cotton. 


18. ABE Purups: The bale I bought from him, numbered 954, 
weighed here 548 pounds, was sold by them as weighing 401 

372 rans, and water-packed, according to his account.of sales. 
e weight re by Peper & Co. was 147 pounds less than 

the bale of cotton weighed: here. It could not have lost any such | 
amount; neither was that bale of cotton water-packed. 


19. W. B. Seay: The six bales of cotton I bought = him, num- 
bered 707, 561, 560, 1058, 1294, and 1290, weighed here, . 


Peper & Co. as follows: Bale No. 707 as. weighin — 
mixed cotton ; bales number 561, 560, 1053, 1294, an wy ata 
ing, mi weipes 457, 450, 491, 445, and 476. All of na t 


named bales are reported as stained cotton. 


“My weights were 78 pounds more than the weights reported by 
Peper of the above six bales cotton. It should not have lost so 


much ; and the cotton was not mixed or stained, as reported. 


20, R. B. Stoan: One bale of cotton I bought from him, 
373- numbered 976, weighed here 508 pounds. Peper & Co. re- 
| Pasay as having d it as: mixed cotton, and weighing 503 
un 
P'This bale of cotton was not mixed, and should not have lost in 
weight. : 


21. J. N. Warren: The bale I bought from him, numbered 440, 
= ed here 558 pounds; it was reported by Peper & Co. as being 

‘as stained cotton and weighing 450 pounds; the loss in wel 

of 8 oe and a cotton ‘was not stained. 
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any. other cotton. I paid six cents a pound for it, when the.average 
rade of | my cotton would have been worth: nine or ten cents a pound 


~ Peper &. Co. snags no returns to me of the gales of. the 862 re- 

d as sold: June des 1881, and I never saw any account of sale of 
‘those bales, exec t those accounts attached to their depositions. The 
scales on fecbenl e cotto i 


| 800 pounds; they were 
ighe correctly ; : pi drawing 300 were called beam- 
ad them sent to me 


} sas a at I x m 8t. Louis expressly to weigh 
cotton on. We tried to w iigh the cotton as I bought it; so as not to 
have any loss in weight. We knocked off everything we could; 
‘took heavy — weight, and always two pounds for tare. I 
Dcsrk a think it could have lost in weight—that is, from 


there. The cotton must have been received, all 
od order, as they never notified me that any of 
ured externally, or in bad order. The cotton 
Co, In, 1880 and 1881, and which they sold in Feb bY 

ording to their reports, would, if properly handl 
2 Ons es erage as middling. In the accounts attached to 
tions many other bales were reported as losing heavy, 
ir short of my yes ae and several are reported seedy, 
i, and pi and a great deal of ‘it reported 


om 1 a them. They were bought from 
| ‘whose names | state as fol! ows: B. 


D hsceans, w.T. Willett, of Polk county, Ar- 
patipot, of Clark county, Arkansas; M. M. Ray, 
Arkansas; G. W. Wigg, _M. Taylor, C. M. Geever, 
, Arkahse ; A. J. Cotnam, of Montgomery county, 
am. Cra\ ford, of Polk county, Arkansas; W. J. Weather- 

‘COW * by; A W.B, alent, of Clark county, Ar- 
A. D: Tallent, of Clark county, Arkansas; G. W. Connie, of 
ansas, J. H. Hamilton, of Arkansas; W. A. Jack- 


atyf Arkansas; D. A. Haney, of manane county, 


G. ‘i pies of Polk county, pee coma dig J. McRea, of Polk 
county, Arkansas; Thompson Shedd, of. Polk ae Arkansas ; 
- Frank Biggs, of Garland county, Arkansas; M. A. Dillbeck & Co., 
. of Polk county, Arkansas; Jones & Johnson, of Polk county, Ar- 
kansas; J.B. D, Vaughan, of Moutgomery county, Arkansas ; 
377. W.. sone, Arkansas; D. A. Hill, Arkansas ; G. A: Johnson, 

: we on | , Arkansas: GT. boomers Py of seb n 

oe i: C. Willix obh: 


3d. 


‘an. ‘4uferior. tile, ‘ad it ‘was | inferior. ‘0 


reper & Co. was weighed 


in storage, if fairly handled and right- 


ad. om the numbers I found in the report 
raced these bales and ascertained the names of 


:; Me A Dillbeck ,of Polk. county, Arkansas; Joseph . 


ow, — Arkansas ; W. ry "Hondrick . 


ee 


Arka inn RH. Perrin, of Polk: county, Arkansas; D. M. Peper, 
Arkansas; J. S. Bick, of Polk county, Arkansas; R. A. Ga 
of Arkansas; A. G. Shain, of Arkansas; W. C. Buehauen, T. 


Boyd, R. F. Barber, of. Polk county; John Williams, James Wor- 


cester, of Garland county; C. H. Muse, of Garland county; P. 
H. Blockwell,, W. M. Meredith, Montgomery county; John Fish, 
of Polk county; G. C. King, Montgomery county; J. L. Lin- 
den, of rai county; Jas. R. Winplain, of Perry: county; R. 
W. Johnson, of Montgomery county; J.-M. Deyer, J. R. 
378  Brashears, D..S. Sommerset, W. L. le, of Polk county; 
George P. McKinney, Montgomery; William Boatright, of 
Perry county; H. J: Horner, of Polk county; G. 8. Schineault, of 
Saline county; S. Lumbert, of Montgomery county; John Blythe, 
of Garland county; W. F. Willis, W. A. Berrell, of Howard county; 
W. A. Hanenk, of Polk county; G. T. Rowland, W. R. Greason & 
Son, of Hot Springs county; W.J. Luckadoo, of Hot Springs county ; 
J. H. Falkner, of Palk county; G. G. Hutto, W. H. Black, of Clark 
county; H. L. Wilson, W. V. Horth, of Polk county; George Kirby, 
of Garland county; J.C. Nelson, of Garland countv; W.L. Parham, 
of. Montgomery county; J. A. Morgan; of Polk county; G. W. Craw- 
ford, of Scott Snags S. W. Watt, of Polk Casag f J. D. Houpt, 
Giles Cox, G. W. Hox, of Scott county; W. J. McLain, of Polk 
county; Hudgins Bros., of Polk; C. H. Alfred, of Polk county ; 
379 ~=6J.. A. Durham, B. F. Kinzie, J. 8. Tilley, of Garland. I 
, did business with most of these men forsa number of years; 
always found them Ra gg cotton I bought from. them. was 
good cotton, in good conditiog, and it ought not to have lost in 
weight; that is, ought not to have lost from my weight; the cotton 
raised in 1880 was good in quality; it was one of the best seasons 
~ for. cotton, as regards quality, | 
the country; it was a long, open fall, with late frost; I have been 
dealing in eotton seventeen Si buying and selling it. 

I know Messrs. Cohn & Cohn, attorneys-at-law, Little Roek; Ar- 
kansas; I never employed them te prosecute or attend to any. suit 
against Charles G. Peper or Charles G. Peper and others; they were 
-never my attorneys in this suit; I never authorized them to com- 

promise or dismiss this suit or any other suit; the first inti- 
380 mation oe ee the dismissal. of compromise of the 

suit-came from Major Latta, the trustee, who tald me that it 
had been settled-or dismissed, and that he was directed by Peper to 
advertise and proceed to sell the property; I think this was in Octo- 
ber, 1881; I sent W. F. Clyde to the Federal court-room, at Little 
Rock, to see about it, and was informed by him, on the 31st October, 
1881, through a dispatch which I attach to my deposition hs Exhibit 
_A, that the case had been dismissed and the depositions and proofs 


withdrawn; since this suit was brought C. C.. Convers and I have 


gone: Ore _all- my books and papers and made up a complete 
0 actic | : 


all the transactions between me and Peper & Co.; we 
ached to the depositions, and made out complete 


also went 
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| ere b i sft time to complete the taking of these dep- 
a: aa , the same is, by request of defendants’ attorney, and by con- 
a ae is plac, the witness Moore being still on the stand. 
Es “se co 3 JAS. G. ALL aN, 

ue ri ? | Notary Public. 


adjourn pent, the further taking of these depositions 
gle Jecember, 1882, resumed; and the witness, 

eye present, his crose-examination by defendants is 
‘ Sycsormepe as follows: 


" om ti i ‘not have @ memoranda only as far as the amounts 

jent were concerned and the number bales cutton shipped to 
ind the dates. 

estion 2. It is true, then, is it, that you did testify from a mem- 
wh: Rue ng your leading testimony ? 

nswel t is true I had a memoranda, as above stated. 

_ Question 3. Could you have remembered those items it it had not 

ee been for. your memoranda ? 

oe swer.. vec have examined them nearly, perhaps ; ; not ex- 


PW ack, ‘The. fee: I used at that time was prepared by 
myself.” I. copied it from a statement made by a book-keeper, Mr. 
a Convers. 

- Question 5. Do you know, of ‘agus own knowledge, that that state- 
ment was correct ? 


d ma Ge @ amount of cash you soe en at-that time to relieve 
ytedness, and then did you not execute ‘ Aeves note, 


hit ini: ‘the rom Po to roo that stand Io Sent, : 
No t have been able alone to make souenccopatas : 


until Dec. 26th, 1882, at the same hour 


g ving sae eony in this cause, have you. 


eae 7 


: : , FORD 5, ac, Br Ab. 
securing the 1 BS by a deed of trust on certain real estate? 


384 Answer. They figured theamountthemselves. Theamount 


__. lowed them, as they claimed, was not figured by me. They 
let me have some money at that time; ‘but whether that was figured 
in the notes or not, E-.do not recollect. A short time after thé deed 
of trust was executed the money was advanced. 

Question 8. You say you gave them deeds of trust on all your 
property ; ; were they the first deeds of trust? 

Answer. They had first deeds of trust on what we supposed to be 
half the property and second deeds of trust on the balance. . 

‘Question 9. You say at the time of the execution of the deeds of 


trust they. agreed to hold ath cotton regardless of what price cotton 


ight decline ? 

ts yard ‘Yes; -and'they took deeds of trust to secure them against | 

any 

uestion 10. ‘Wasn't the deeds of trust taken to secure the amount 

ey claimed to be due them, and the amount of money to be 

385 advanced to relieve’ your then pressing demands? 
Answer. The security was given them to secure them for 

claimed I Owed them, and also to.secure them for any 

advances and an} deg ge in ton. | 

agreement as Par state cannot. be found 

in the deed of ring is it ak robable that you’re mistaken as to 


the purpose.for which said deeds of ‘trust were executed ? 


Answer. No; both Peper & Morgan told me that that was why 


they wanted sccurity, so that ‘Mey could comply | with their original 


contract with m 
Question 12. What was that original contract ? 
Answer. Was to hold my cotton till I ordered it sold and advance 


me certain sums of money. 
-Question 13. Were they to hold the cotton regardless of any decline 


there might be in it? 
Answer. That was m understanding; they kept back*a 


386 margin on each bale I shipped them to cover any decliné. 


Question 14. Jf such was the contract why didn’t you hold — 
them to it, and why did you execute the deeds of trust if the deeds 
of trust were executed subsequent to the contract? 

Answer. I executed the deeds of trust because they wanted more 
security; and they talked so fair and made such proinises I thought 


it no more than ri mls : 
Question 15. Who were present when the deeds of trust were 


executed? - 


Answer. Mr. Peper,: es ree, Mr. Brown, Major Latta, and 


 mypelf is all I recollect being present. 


uestion 16. In your tes ing deposition you make certain state- 
ments in rd to fixing dates of maturity of the notés and certain 
agreement by Peper, that if not paid at maturity that the notes 
would be extended without day ; now, please state whether J. H. 


_ Morgan was present when these conversations and agreements were 
| bed and m le? 


at the rate of | interest specified in the deeds of 


aoe cont. per an num the usual rate - interest 
‘per cent, is the usual rate. 


your leading testimony that they charged 
s that t t ne usual rate ‘aadiiedons on the 


oe ath Sage Seersae. ae $1,128. 02; is that 
‘twnade by cotton factors for weighing ; and 
same amount of cotton ? ? 


m2 Yous aay ‘they. charged you $905. 30 for i insurance ; is 
ua — charged by insurance g¢gents for the same 


gy erty 1 don’t know what the insurance agents charge them, 
but it is about what other cotton factors charge. 

“Questiqn 24. Prior to shipping cotton to Peper & Co. have you 
“phi oped cotton to St. Louis? 
: ww. Yes,sir. 

: Question | . Is there-but one freight line or more that cotton can 

be shipped % ere? 

Answ. Only one line. 

Question 28. You say in your leading testimony they charge you 
$3,534.20 for freight upon 862 bales of cotton ; is that amount the 
usual charge for shipping the same amount bales of cotton to St. 


Louis? 
Ans. I believe it is. 
389 Question 27. You say cotton amounting to 229 bales was 
sold in February, 1881, instead of June. 2nd, 1881; will you 
ee ae what the price of cotton was in Feb’ , 1881, ‘and June 
Answ. I do not know exactly now. 
Question 28. Well, can you state at which of the dates cotton was 
the highest in St. Louis? ’ 
Answ. It was considerably higher in Feb’y, 1881, but I don’t rec- 
: ollect how much. 
ee Question 29. You say there was considerable loss in weight. Is 
ee “it nota fact that in all the cotton that you shipped to Bt. Louis in the 
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; bw years tDab tie we ght at Hot Springs have been greater than 
_ the weignts‘as reporteo by: your cotton factors in St. Louis? 
Anew. .No,sir; a great deal of cotton shipped them gained in 


Question 30. Did you mere np cotton to St. Louis before the 
shipment to Peper, and when weighed there the weights were much - 
ve eee at Hot Springs? 
390 Answ. I have shipped cotton there which lost some, but 
not much; nothing like the lot I shipped to Peper & Co. 
- Question 31. Was not Cohn & Cohn employed by you as attorneys 
in reference to compromising and arranging your indebtedness? 
- Answer 31, Cohn & Cohn represented a number of my creditors, 
-  . quitea number of them, representing a amount, and proposed 
to me to try and effect a settlement so that they could get some- 
thing ‘for their clients. It was their own proposition. They were 
not employed 3, i 
Question 32. Were you to pay anything ? 
Answer. No, sir. ~ 
Question 33. In whose employ has C. G. Convers been in reference 
to your matters? ss. 
Answer. In the employment of 8. W. Fordyce, assignee. 
WALTER A. MOORE. 


eee 4 > : ao and sworn to before me, this 26th day of December, 
- 8[ 8 ]2. : 
| fear] _ JAS. G. ALLEN, 
. | Notary Public. 
391 There being insufficient ‘2 to complete the taking of these 


depositions on this day on fis day the further taking of the 
same is, by consent of parties, continued until Dec. 27th, 1882, 


at same hour and place. | 
JAS. G. ALLEN, 
Notary Public. 


- Pursuant to adjournment further taking of depositions in this 
case is resumed this’27th day of December, 1882, at ten o’clock a. 
m., at same place. 7 
: | JAS. G. ALLEN, 
Notary Public. 


GrorGE J. SUMMERS, being: daly sworn, deposes and says: I am of 
lawful age; reside if Hot Springs, Arkansas, where I have lived 
upwards of sixteen years; I am a lawyer by profession; I know 
alter A. Moore and Sam’! W. Fordyce, of Hot Springs, Arkansas ; 

I know Charles G. Peper, of the firm of Charles G. Peper & 

392 Co., of St. Louis,Mo.; I know Messrs. Cohn & Cohn, atto 8- 
at law, Little Rock, Arkansas. Walter A. Moore assigned his 
property to Sam’] W. Fordyce for the benefit of his itors. I 
was one of Waiter A: Moore’s attorneys, and helped in the prepara- 
tion of the deeds of assignment. As Moore's. attorney I gave no 
autherity, writen or verbal, to Messrs. Cohn & Cohn to compromise 
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any suit between Walter A. Moore and Sam’! W. Fordyce, as as- 
signee, and Charles G. a & Co. I have no knowledge of their 
having such authority through any one. I had no authority to 
make such a compromise. | 
 Cross-examined : | 
On one occasion Mr. Cohn, Jr., came to Hot Springs, and, as well 
as I recollect, requested that the attorneys here who had claims 
against the estate of Walter A. Moore, and also Moore’s attorneys, 
) should call at his rooms at the Arlington Hotel for the pur- 
393 pose of consulting together in regard to Walter A. Moore’s 
estate and the claims against it. I understand he was 
representing a good many claims against the estate, and that his 
object was to get the creditors to agree to take a certain per cent. of 
their secured claims, and a smaller per cent. of their unsecured 
claims. I supposed his object was to secure the payment of the 
claims that he represented in this way. 
I do not know that he made thut visit to Hot Springs at the in- 
stance of Mr. Moore. 


Re-examined: 


The following attorneys, to my recollection, were present at the 
meeting called by Cohn at his room : 

R. G. Davis, Major G. G. Latta, who represented claims against 

. Moore estate, as I understood. I was there also; there may 
394 have been some other attorneys there, but I cannot just now 


recall them. 
er. GEORGE J. SUMMERS. 


: a and sworn to before me, this 27th day of December, 
882. ; 
[SEAL. ] JAS. G. ALLEN. 
Notary Public. 


me 


CHARLES G. Convers, being first duly sworn, deposes and says: 
I am of lawful age; reside in Hot Springs, Arkansas, where I have 
lived for the past thre years; have been employed for the past year 
and a half by S. W. Fordyce, one of the plaintiffs in this case; I 
know all the parties to this suit. 

I know when the assignment by W. A. Moore toS. W. Fordyce 
was made; it was the 16th day of May, 1881; the assignee, Mr. 
Fordyce, employed me at the time the assignment was made to 

take charge of the business and look after all matters 
395 connected with the assignment, and to keep up his account, 

as assignee, all of which I did; directly after I got in and 
took charge of the business I heard dissatisfaction :with Peper’s 
transactions ; I did not investigate the matter till after suit was 
brought, but left the matter of the accounts between Peper and 
Moore to the person who had charge of Moore’s books, but he 
getting no satisfactory statement I was requested by Fordyce, the 
assignee, to go through everything and make up a statement of the 
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condition of matters between Peper & Co. and W. A. Moore; I did 
so, having Mr. Moore to aid me with his knowledge of all transac- 
tions with C. G. Peper & Co.; upon investigation I found Moore’s 
books and accounts not up. 
In making up my statement of the account between Peper & 
Moore, I first took his draft book, the stubs of which showed the 
dates and amounts of the drafts made by Moore on C. G. 
396 Peper & Co., and I figured up the amount of money Moore 
had received from Peper & Co.; I then took Moore’s cotton 


books and found the number of bales cotton, and the weights of same 


that he had shipped to C. G. Peper & Co. during the season of 1880 
& 1881, and from other data which I got; from the statement of ac- 
count sworn to and attached to the depositions in this suit I was 
enabled to make up a pretty correct statement of the account I was 
instructed to make up Gletipsin Moore and Peper & Co. The follow- 
ing is the result :* | 


a i ia eee ancwcwericecwcceenn $45,119 81 
Freight paid by C. G. Peper & Co. on cotton__-.------- 3,534 20 
Insurance charged by C. G. Peper & Co---------.---- 905 30 
Interest Peper & Co. are entitled to at 8 per cent.._-__- 2,605 08 
Weighing, drayage, storage, &c., charged by C. G. Peper | 

Be aie es aie Coe tee onan onan nwo 1,728 02 
Commission charged by C. G. Peper & Co.----------- % 966 90 


Making a total credit to Peper & Co. of fifty four thousand eight 
hundred fifty-nine dollars ‘and thirty-one cents. 
397 The items of insurance, commission, weighing, drayage, 
storage, & repairs and freight I took from the statement of C. 
G. Peper & Co., being the full amount they claimed and charged 
for same. I cannot tell whether these accounts are correct, having 
no data except that found by them. 
Then Peper & Co. are charged by Moore with— 


Net receipts sale of 67 bales cotton-_.~-- .--.---.-- ---- $3,470 05 
meee Peceinte OF Hides... 2 250 57 
ee Wees 55 os Se 742 10 
Proceeds of sale of lot_..............-.-...-.-..-.... 500 00 
Cash paid them__----------- i cae Glee nacho wn an 302 41 
Interest at 8 per cent.._-...-----------..--.----- .-- 561 39 
Sundry notes, aggregating---.-------------------.-..- 7,732 86 
Gross sales of 229 bales cotton, Feb. 14..---.--.------- 12,490 05 
Gross sale of 633 hales cotton, June 2._....----- -..--- 35,414 94 
Warton’s draft on Peper.... ...... -----.-=-----....- 96 63 


Making a grand total debit of sixty-one thousand five hundred 
sixty-one dollars. The items of 67 bales cotton, hides, wagons, cash, 
were taken from Peper & Co. statements. The item of in- 

398 terest is amount figured as dué Moore at 8 per cent. per 


annum. 
The notes are taken from Peper & Co. statements, and the 229 


s es 
<e90> te eI, ae ee a rc ee i 


fg Cee BE Nea, he i Nd " 
> %, x = Pap id q 4 S - vd 
i a as as Ro a beer ek Se Ceca a cS 


128° CHARLES G. PEPER, &C., ET AL. VS. 
bales of cotton, 112,270 pounds, at 114¢e. pe pound, is taken from 
the weights from Moore’s cotton book, and the price it sold for from 
Peper’s depositions in this suit. 
he item of 633 bales of cotton is 307,956 pounds, @ 113 cents per 
und, the price of cotton in the middle November, 1881, as shown 
y quotations from cotton exchange, and attached to depositions of 
defendant as an exhibit. 

Now, taking the whole amount Peper & Co. are charged with, 
sixty-one thousand five hundred and sixty-one dollars, and deduct- 
ing the amount he has credit with, fifty-four thousand and eight hun- 
dred and fifty-nine dollars, leaves a baJance due W. A. Moore of six 

thousand seven hundred.and one dollars and sixty-nine cents, 
399 _ to effect any notes held by C. G. Peper & Co. against Moore. 

The account made out as above stated and from the data 
enumerated, counting of five pages, exclusive of the summary which 
is prefixed, I attach hereto and make part of my*depos'tion as Ex- 
hibit X, and mark it Exhibit X (account alluded to 1s here filed by 
witness and marked Exhibit X to his deposition). By the account 
of sales which I saw attached to defendant’s depositions in this suit 
many bales of Moore’s cotton shipped to defendant are made to 
show heavy loss from Mr. Moore’s weight. From Moore’s cotton 
books, and from Peper & Co. ac. sale, I have made up a statement 
of the 229 bales cotton sold by Peper in February, 1881, as defend- 


ant’s testimony now shows, showing first the number of the bales, , 


then C. G. Peper’s weights, and then Moore’s weights, containing 
two pages, which I attach to my deposition as Exhibit Y, 

400 marking it Exhibit Y (statement alluded to is here filed by 
witness and marked Exhibit Y to his deposition). 

From his account sales of these 229 bales cotton, and the expense 
and charges as therein stated, I have made on one page a statement 
showing the items of freight, weighing, drayage, and storage, in- 
‘surance and commissions, as charged by C. G. Peper & Co., which I 
here mark and attach to my deposition as Exhibit Z (the statement 
hereto alluded to is marked Z, and filed as an. Exhibit Z to witness’ 
deposition); also, from Moore’s cotton books and the account of sales 
attached to defendants’ depositions, I have made a statement of the 
six hundred and thirty-three bales reported as sold by Peper June 
2nd, 1881, showing, first, the number of the bales; second, the 
weights, as senses os Peper & Co., and, third, W. A. Moore’s weights, 
which statement I mark and attach as Exhibit W to my deposi- 

tion (the statement here alluded to is filed and marked Ex- 
401 hibit W to the witness’ deposition). 

From the same accounts of sale of the defendants, con- 
taining statement of storage, freight, weighing, drayage, & insur- 
ance, I have made up a statement showing charge for these items as 
made by Peper & Co., consisting of three pages, which I mark and 
attach to my deposition as Exhibit V (the statement here alluded 
to is filed, and marked as Exhibit V to witness’ deposition). 

I was present in St. Louis July last, when the defendant Peper, 


his book-keeper,and others were examined as witness- in this case in « 


defendants’ behalf. I saw the defendant’s books there at that time; 


| 
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they were used by the defendant, his book-keeper,and attorney dur- 
ing the taking of the testimony. I examined them as far as they 
related to the account of W. A. Moore. The entries were not cor- 
rectly made, as transactions that the defendant testified to bein 
made in February, 1881, and June, 1881, were not patra. 
402 in defendant’s book until under date of July following, and 
these entries were made after numerous other transactions oc- 
curred according to the entries after these transactions had occurred. 
I was present in the court when the motion was made or heard to re- 
instate this case, which, according to my recollection, was the latter 
artof November orearly in December, 1881. On that occasion [ heard 
r. Morris Cohn, the junior member of the firm of Cohn & Cohn, 
attorneys-at-law, Little Rock, Arkansas, testify or state that their 
firm was paid four hundred dollars for compromising this suit 
with Peper, or adjusting the dispute of Moore and the assignee 
with him, and that they received the money for the assignee 
Fordyce, and had placed it in bank for him, but in their own 
name. This was the first I heard of this money, al- 
403 though I had the full management and keeping of ac- 
counts of Fordyce’s business, as assignee, in this matter of 
Moore. He kept this assignee account separate from all his 
other business, and requested me to keep it correctly and straight, 
saying, “Convers, I depend upon you to keep these assignee ac- 
counts and matters straight.” I never received a cent of this money— 
that 1s, of the four hundred dollars Mr. Cohn spoke about. I have 
since been informed by Mr. Kimball, Mr. Whipple, Mr. Cohn, or 
Mr. Peper, the defendant, that it has since been returned to Mr. 
Peper. More than one of them‘may have told me this. I think I 
heard Mr. Peper state it in July last, in St. Louis, Mo., but my recol- 
lection as to this is not entirely clear. 
I never heard anything about any compromise made or to be 
made with Peper, until long after it was said to have been made. 
I heard of it only a little while before the making of the mo- 
404 _ tion to reinstate this suit. 


Cross-examined : 


There being insufficient time to complete the taking of the depo- 
sitions on this day, the further taking of the same is, by consent of 
parties, continued to December 28th, 1882, at same hour and place. 

JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment, the further taking of these depositions 
is on this 28th day of December, 1882, resumed ; the witness, C. G. 
Convers, still on the stand for cross-exam ination. 


Cross-examination of C. G. CoNvERs: 


I was told by Mr. Moore that that was his arrangement with Peper 
& Co., that interest should be charged at 8 per cent. per annum, and 
I was also told by Wm. J. Little and M.C. O'Brian, merchants here, 
that cight per cent. was the regular rate charged them by their cot- 
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bales of cotton, 112,270 pounds, at 11}e. fp pound, is taken from 
the weights from Moore’s cotton book, and the price it sold for from 
Peper’s depositions in this suit. 
he item of 633 bales of cotton is 307,956 pounds, @ 113 cents per 
ound, the price of cotton in the middle November, 1881, as shown 
oy quotations from cotton exchange, and attached to depositions of 
defendant as an exhibit. 

Now, taking the whole amount Peper & Co. are charged with, 
sixty-one thousand five hundred and sixty-one dollars, and deduct- 
ing the amount he has credit with, fifty-four thousand and eight hun- 
dred and fifty-nine dollars, leaves a bajance due W. A. Moore of six 

thousand seven hundred and one dollars and sixty-nine cents, 
399 to effect any notes held by C. G. Peper & Co. against Moore. 
The account made out as above stated and from the data 
enumerated, counting of five pages, exclusive of the summary which 
is prefixed, I attach hereto and make part of my*depos'tion as Ex- 
hibit X, and mark it Exhibit X (account alluded to 1s here filed by 
witness and marked Exhibit X to his deposition). By the account 
of sales which I saw attached to defendant’s depositions in this suit 
many bales of Moore’s cotton shipped to defendant are made to 
show heavy loss from Mr. Moore’s weight. From Moore’s cotton 
books, and from Peper & Co. ac. sale, I have made up a statement 
of the 229 bales cotton sold by Peper in February, 1881, as defend- 
ant’s testimony now shows, showing first the number of the bales, , 
then C. G. Peper’s weights, and then Moore’s weights, containing 
two pages, which I attach to my deposition as Exhibit Y, 
400 marking it Exhibit Y (statement alluded to is here filed by 
witness and marked Exhibit Y to his deposition). 

From his account sales of these 229 bales cotton, and the expense 
and charges as therein stated, I have made on one page a statement 
showing the items of freight, weighing, drayage, and storage, in- 
surance and commissions, as charged by C. G. Peper & Co., which I 
here mark and attach to my deposition as Exhibit Z (the siatement 
hereto alluded to is marked Z, and filed as an. Exhibit Z to witness’ 
deposition); also, from Moore’s cotton books and the account of sales 
attached to defendants’ depositions, I have made a statement of the 
six hundred and thirty-three bales reported as sold by Peper June 
2nd, 1881, showing, first, the number of the bales; second, the 
weights, as reported by Peper & Co., and, third, W. A. Moore’s weights, 
which statement I mark and attach as Exhibit W to my deposi- 

tion (the statement here alluded to is filed and marked Ex- 
tL 401 hibit W to the witness’ deposition). 
a From the same accounts of sale of the defendants, con- 
iH taining statement of storage, freight, weighing, drayage, «& insur- 
ance, I have made up a statement showing charge for these items as 
made by Peper & Co., consisting of three pages, which I mark and 
attach to my deposition as Exhibit V (the statement here alluded 
to is filed, and marked as Exhibit V to witness’ deposition). 

I was present in St. Louis July last, when the defendant Peper, 
his book-keeper,and others were examined as witness- in this case in - 
defendants’ behalf. I saw the defendant’s books there at that time; 
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they were used by the defendant, his book-keeper,and attorney dur- 
ing the taking of the testimony. I examined them as far as they 
related to the account of W. A. Moore. The entries were not cor- 
rectly made, as transactions that the defendant testified to being 
made in February, 1881, and June, 1881, were not entered 
402 in defendant’s book until under date of July following, and 
these entries were made after numerous other transactions oc- 
curred according to the entries after these transactions had occurred. 
I was present in the court when the motion was made or heard to re- 
instate this case, which, according to my recollection, was the latter 
yartof November orearly in December, 1881. On that occasion I heard 
r. Morris Cohn, the junior member of the firm of Cohn & Cohn, 
attorneys-at-law, Little Rock, Arkansas, testify or state that their 
firm was paid four hundred dollars for compromising this suit 
with Peper, or adjusting the dispute of Moore and the assignee 
with him, and that they received the money for the assignee 
Fordyce, and had om it in bank for him, but in their own 
name. This was the first I heard of this money, al- 
403 though I had the full management and keeping of ac- 
counts of Fordyce’s business, as assignee, in this matter of 
Moore. He kept this assignee account separate from all his 
other business, and requested me to keep it correctly and straight, 
saying, “Convers, I depend upon you to keep these assignee ac- 
counts and matters straight.” I never receiveda cent of this money— 
that is, of the four hundred dollars Mr. Cohn spoke about. I have 
since been informed by Mr. Kimball, Mr. Whipple, Mr. Cohn, or 
Mr. Peper, the defendant, that it has since been returned to Mr. 
Peper. More than one of them’may have told me this. I think I 
heard Mr. Peper state it in July last, in St. Louis, Mo., but my recol- 
lection as to this is not entirely clear. 
I never heard anything about any compromise made or to be 
made with Peper, until long after it was said to have been made. 
I heard of it only a little while before the making of the mo- 
404 tion to reinstate this suit. 


Cross-examined : 

There being insufficient time to complete the taking of the depo- 
sitions on this day, the further taking of the same is, by consent of 
parties, continued to December 28th, 1852, at same hour and place. 

JAS. G. ALLEN, 
Notary Public. 


Pursuant to adjournment, the further taking of these depositions 
is on this 28th day of December, 18382, resumed ; the witness, ©. G. 
Convers, still on the stand for cross-examination. 


Cross-examination of C. G. CoNVERs: 


I was told by Mr. Moore that that was his arrangement with Peper 
& Co., that interest should be charged at 8 per cent. per annum, and 
I was also told by Wm. J. Little and M.C. O'Brian, merchants here, 
that cight per cent. was the regular rate charged them by their cot- 
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ton factors, and I figured the rate of interest in statement 
405 made by me at 8 per cent. 

Question 1. In your account of Moore against Peper you 
have a charge of sundry notes aggregating $7,732.86 ; what notes 
are these ? 

Answer. There were three notes from W. A. Moore to C. G. Peper 
& Co. of $2,433.46 each, payable at three, six, and nine months, re- 
spectively, from June 10, 81; one note from W. A. Moore to C. G. 
| Peper & Co. of $100, dated Jan’y 13, ’81, and due Sept. 8, 1881 ; then 
| there were six notes from W. H. Groves to W. A. Moore, and trans- 
i ferred by W. A. Moore to C. G. Peper & Co., of fifty dollars each, 
: and a note from T. Bell to W. A. Moore, endorsed by W. A. Moore 
} to C. G. Peper & Co., for $32.48; these notes amount to $7,732.86. 
| Question. In your statement you charge Peper & Co. with the 
| notes executed by W. A. Moore. Do the books show how many, if 
| any, of these notes were paid by Moore ? : 

Answer. No, sir; the books do not show that any of these notes 

were paid. 
406 Question. If the notes were not paid, should not Peper & 
Co. have a credit in your statement for the bills payable to 
Moore, and would not this also be true of the notes turned over by 
Moore to Peper & Co. that have been uncollected ? , 

Answer. Peper & Co. would be entitled to a credit of all the notes 
of W. A. Moore, or those endorsed to Peper & Cu. by W. A. Moore, 
if he werejto return them to Moore; but they are entitled to no credit 
until the notes are surrendered, as the notes themselves are evidences 
of Moore’s indebtedness. 

Question. What is the aggregate amount of Peper’s account 
against Moore; the aggregate amount of Moore’s amounts against 
Peper, and what 1s the difference in their accounts ? 
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Answer. Moore’s account has Peper charged with.--- $61,561 00 
" ” . credited “ _.... 54,859 31 
Leaving a balance due Moore___----~--.- --.-- $6,701 69 


Question. What is the amount of notes as referred to in said set- 
tlement by you ? 
Answer. As I have before stated, $7,732.86. | 
Question. What is the difference between the amount of 
407 balance on Moore’s statement and the amount of the notes re- 
ferred to? 
Answer. The difference between the amounts, $1,031.17. 
Question. In your answer to interrogations you state that certain 
notes turned over to Peper & Co. by Moore were executed by other 
parties to Moore, and by him transferred to Peper & Co., and they 
are charged in your statement with these notes; now, state what 
amount of these notes, and which of them has been paid to Peper 
& Co., as shown by the books of Moore. 
Answer. The books of Moore show that some of the notes given 
to Peper & Co. have been returned to him unpaid. 
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Question. Dothe books show anything whatever about these notes 
last referred to, after they were transferred to Peper & Co.? 

Answ. No, sir. 

Question. Does the statement of Peper & Co. or the statement of 
Moore show what proportion of the notes last referred — have been 

paid ? 
408 Answer. I believe Peper has an account filed with his depo- 
sitions in this case, showing the notes he still helds; by com- 
paring this with the original list of notes shows which have been 
dropped by being paid. 

Question. If, in the account with Peper, it is shown he still holds 
some of the notes last referred to, and the same are unpaid, would 
he not be entitled to a credit for said notes? 

Answer. Mr. Peper is entitled to a credit of all the notes he holds, 
endorsed by W. A. Moore, that he can show and surrender to Moore. 

Question. Jn comparing the accounts of Moore and Peper what 
are the points of difference between the two accounts? 

Answer. There is little difference in the accounts, except the inter- 
est, which Peper & Co. figure at 10 per cent. and I figure at eight 
per cent. The price and weights of the 229 and 633 bales of cotton. 

Question. Are you a book-keeper? 
409 Answer. I have had some experience with books. 

Question. If you were connected with a firm as book-keeper, 
and they had a transaction in the month of February, and through 
any cause the entry was not posted during that month, and two or 
three months intervened in which transactions were had and posted, 
and you then discovered that the transaction in February had not 
been posted, what entry, as a book-keeper, would you make as to the 
transaction in Feb’y ? 

Answer. I would make such entry as the firm employing me 
should direct me to. 


Re-examined: 


Question. What data or information have Peper & Co. furnished 
you for the ascertaining the payment that may have been made 
upon the notes, or of the notes, you speak of in your cross-examina- 

tion, besides the statements attached to their depositions ? 
410 Ans. Peper & Co. have furnished no data or information 
regarding the notes, or payment thereof of any of them, ex- 
cept that attached to their depositions. That is why I left the notes 
out of my statement, so that they could produce the notes and get 
a credit for same.against the balance as shown due W. A. Moore. 
C. G. CONVERS. 


Subscribed and sworn to before me, this 28th day of December, 


1882. 
JAS. G. ALLEN, 
: Notary Public. 


SAMUEL W. Forpyce, being first duly sworn, deposes and says: 
I reside in Garland county, Arkansas, and am forty-two years of 
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age. I am a party to this suit as the assignee of W. A. Moore, 
under an assignment made on the 16th day of May, 1881, for the 


benefit of his creditors. I have no personal interest in the matter, | 


and no concern with it except as assignee. I know Mess. 
411 Cohn & Cohn, lawyers. Some little time after the assign- 

ment was made to me by Moore, the elder Mr. Cohn, I think 
it was, came here to see me about the matter, told me he represented 
a large number of the creditors of Moore, and that he thought 
Peper & Co. had not dealt fairly with Moore; that he felt it his 
duty to his clients to investigate the matter ; that with his acquaint- 
ance in St. Louis he thought he could-ferrit it out successfully, and 
that if I, as assignee, would pay the expenses of it, which would be 
approximately, say, two hundred and fifty dollars, as he would have 
to employ a notary, short-hand reporter, and perhaps others, he 
would go up there (St. Louis), and go through the whole matter, 
examining them and their books. He insisted that I should put these 
expenses on the ground that it would be for the benefit of all the cred- 

itors, as well as those he represented. I answered him that I 
412. __ could not consent to that until I could see Geo. W. Murphy, 

my attorney in the matter, when 1f Murphy concurred 1n his 
views I would consent to it. I, on the same day, saw Murphy, and 
asked him what I should do about it, whether it would be a legiti- 


mate expenditure. Murphy said I ought to be guided by the wish > 


of the creditors, whose interests alone I could consult, and that as 
Cohn & Cohn represented a respectable portion of them I ought to 
pay the expense, and would be entirely safe in doing it. I then saw 
Cohn, Sr., and told him that I would pay the expenses. He went 
away, and afterwards drew drafts on me to the extent of three hun- 
dred and fifty dollars, representing the same as expenses, and, with 
the last draft, writing that he was going to overhaul Rowland’s trans- 
actions also with Moore; but he did not, to my knowledge, 
413. ever examine Rowland’s accounts. Inever gave them any 
authority to compromise, settle, or dismiss this suit; the 
matter was never talked of to or by me and was never thought 
of by me in any way until after I heard they had dismissed 
it. i never knew about their having received from Peper or 
any other source for me, as assignee, four hundred dollars, or 
any other sum, until after the matter came up, as I learned, 
in court. They never did advise or inform me of any such 
thing, and I never heard of it until Mr. Convers told me that they 
had made a statement about it in court, which, according to my recol- 
lection, was several months after their drafts on me as for expenses 
were paid. I have never received from or through them four hun- 
dred dollars or any sum of money, and if any was ever deposited by 
them for me I never knew of it. 
414 The younger Mr. Cohn came here looking after the mat- 
ter a day or two after the assignment was made, claiming to 
represent creditors. He spoke of resisting on behalf of his clients 
other creditors, among whom were some represented by Martin, at- 
torney, of Little Rock, and asked me to sign some paper or papers 
lookiug to such resistance of one or more of them, which I did. 
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Shortly after the assignment was made to me by Moore I went to 
the office of C. G. Peper & Co., the defendant, in St. Louis, Mo., and 
told him that Moore claimed that the contract between them 
was that he was to hold the cotton of Moore, which had been 
assigned to me, several hundred bales, which I understood was 
then in his hands, and I asked him to hold it longer, I hay- 
ing understood from Moore that he was going to sell the cot- 

ton. Peper answered that he would not huld it; that he 
415 had consulted his father about it, and his father advised him 

to sell it and make an end of the matter, wipe out the whole 
transaction, and he thought then was as good a time to sell it as any. 
He refused absolutely to hold it longer. I authorized no one to 
compromise or dismiss this suit; such thing was never spoken of 
between me and any attorney. I have never been notified in any 
way by Cohn & Cohn, or any bank or other person, that the four 
hundred dollars was deposited or held for me. 


Cross-examined: 


When I consulted with Peper in St. Louis he did not say he would 
sell the cotton unless further margin was put up. If Peper sent me 
a notice after I became assignee that he would sell Moore’s cotton in 

ten days unless further security was given, I did not receive 
416 ‘it myself; I was absent a good deal of the time, and all letters 

referring tothe assignee matter of W. A. Moore were turned over 
at my direction to C. G. Convers, who was my agent and representa- 
tive in that matter. I made no proposition to Peper & Co. 1n regard 
to the sale of the cotton when T’ called on him in St. Louis. Cohn 
and Cohn were not authorized by me to appear in any of the cases in 
the United States involving the estateof W. A.Moore. The first 
I knew about the compromise was when the matter came up in the 
United States court, in which they claimed they had four hundred 


dollars for me as assignee ; that is my recollection in the matter. 
SAM’L W. FORDYCE. 


Subscribed and sworn to before me, this 28th day of December, 

1882. : 
[SEAL. ] JAS. G. ALLEN, 

Notary Public. 


417  Uwnitep States oF AMERICA, Eastern District of Arkansas: 


I, James G. Allen, a notary public within the city of Hot Springs, 
county of Garland, State of Arkansas, duly qualified and actin 
therein as such, do certify that on the 20th day of October, 1882, an 
the several subsequent days mentioned in the adjournments set forth 
in and among the foregoing depositions, I was attended in my office 
as notary public, in the city of Hot Springs, Garland county, State 
of Arkansas, by G. W. Murphy, counsel for complainants, and George 
G. Latta, Esq., for himself and as counsel for his codefendant, Charles 
Gi. Peper, in the cause mentioned in the caption and agreements of 
counsel attached and prefixed hereto, and that the witnesses, W. J. 
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Hopper, M. O. Couch, J. H. LeCroy, P. H. Burrough, H. P. Cogburn, 

J. A. Brown, J. R. Holcombe, A. H. Palmer, S. W. Diffy, J. J. 
418 Johnson, Preston Bailey, W. B. Seay, F. O. Brown, A. J. Mc- 

Daniels, N. N. Lester, B. Lambert, W. M. Meredith, E. O. Mc- 
Taggitt, J. B. Hill, G. W. Gray, Jeff. Colier, John Latta, J. N. Wasson, 
H. F. Hall, A. J. Phillips, W. D. Johnson, M. L. Anderson, R. B. 
Sloan, P. Craig, A. W. Hogan, Daniel Snyder, R. B. Jaggers, Andrew 
Bruon, B. Brown, Thomas Evans, W. A. Moore, George J. Summers, 
C. G. Convers, Sam’] W. Fordyce, who were of sound mind and 
lawful age, were by me carefully examined and continued and sworn 
to testify the truth, the whole truth, and nothing but the truth ; that 
their depositions were by consent of counsel for complainants and 
defendants, respectively, and that their request reduced to writing in 
my presence and the presence of said witnesses by C. G. Convers, 


who wrote down the statements of said witnesses as they were de- 


livered. 
I further certify that the said attorneys, Murphy & Latta, 

419 were present at the examination of all the witnesses, and that 

all the adjournments, except such as wer® strictly from day 
to day, save when holidays intervened, were made at the request of 
defendants’ attorney, or by joint consent of both attorneys. I further 
certify that I am not counsel or attorney for either of the parties in 
said cause, or in anywise interested in the event of the same, and 
that the foregoing are the depositions of said witnesses as given. 
~ In testimony whereof, I hereunto set my hand and seal, this 28th 
day of December, 1882. 

[SEAL. ] JAS. G. ALLEN, 
Notary Public. 


Fees for taking these depositions, $87, paid by plaintiff. 


In the Cireuit Court of the United States, Eastern District of 
Arkansas. 


ForpyceE et al. vs. PEPER. 


It is agreed by the parties that the foregoing depositions 

420 taken before James G. Allen were regularly taken, and may 
be read as evidence in this cause without objections, because 

of any failure to enter therein daily adjournments, and without any 
objection save such as relates to relevancy, competency, or materi- 


ality. 
G. W. MURPHY, 
Alt’y for PUf. 
GEO. G. LATTA, 
Att’y for Def’ts. 
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Summary of Account, C. G. Peper & Co., St. Lowis, Mo., with Walter 
A. Moore, Hot Springs, Ark’s. 


C. G. Peper & Co., Debit. 


To net receipts from sale 67 b. ¢.-----. .------ ------ $3,470 05 
oe . . Oe cin ciiickcacci annie 250 57 
Ae UIs sessicleiasptitsins akan cei eked asnemicaiacaon bs towne 742 10 
“ proceeds of sale of lot........-...-..-.---...-.-. 500 00 
“ cash paid Capt. Morgan, ag’t C. G. P. & Co.-------- 302 41 
“ E. T. Bustin’s d’ft on C. G. Peper & Co.------------ 96 63 
“ net interest at 8 per cent per annum, “ agreed rate,” 061 39 
“ sundry notes, aggregating-_-_-------..-----.---- 7,732 86 
“ gross sale 229 bales cotton Feb’y 14, ’81__-__------ 12,490 05 
iz MS NS FE Fh ov iedncue 35,414 94 

Total amount received by C. G. Feper & Co. -._-- $61,561 00 

421 C. G. Peper & Co., Credit. 

By sundry d’f’t, monies, &., received by Moore--_------ $45,119 81 
“ interest charged @ 8 per cent. p’r annum -_------- 2,605 08 
“ freight paid on 862 b. ¢...---. -------- .----...-. 3,034 20 
ee cen .-. 966 90 
“ weighing, drayage, storage, repairs, to Nov. 16.----- 1,728 02 
PIO ia bi ici eds ee oe oes sh aac 905 30 


Balance due W. A. Moore-_-_---.--.---.-------- 6,701 69 

Aggregate of notes still in the hands C. G. Peper & Co., 
with interest, &c., as per their statement......----. [6,333 78] 
Due W. A. Moore after notes are surrendered_.. [$368 41] 


[The figures enclosed in brackets are erased in copy. ] 


Exhibit X to C. G. Convers’ Deposition. Summary. 


Attached hereto is an authorized statement of the whole.transac- 
tions between C. G. Peper & Co. and W. A. Moore: 


138 CHARLES G. PEPER, &C., ET AL. VS. 


424 C. G. Peper & Co. in Account with Walter A. Moore—Cont’d. 


Dr. Cr. 
'y —. ht for’d... 18,684 62 | Jan. —. By bro’t forward_. 24,465 97 
Feb’y To brought ; "ss vy _— pos died 
28. Reba wees. ) Ie 
29. ‘* 3 wagons 194 21 
BPs tT icons 169 96 
OF sapiaeees tolled 160 00 
Feb. 1. OF» a saleip ldanaiices 360 00 
platter ee te an ee 280 00 
2 ater Sue ne 470 04 
3 OO cs aaameaiCaliliaia ie 160 00 
Os ea eelalac i 276 45 
eh ee EE 823 55 
Oe osc ubaneieaian 120 00 
4, Oe  ieabindieinion 280 00 
5. Oi eee wade 280 00 
6. OB ae ean 120 00 
7. aceasta 240 00 
Fas “ 100 00 
9. etaaaaie 240 00 
10. ae SY <bean 164 88 
gh et TO ae 91 00 
ae ee 189 12 
11 eo 639 25 
Oe: gebibinnn 180 75 
12.  etemiiciat 229 44 
14 es  eaceaaslieclion 250 56 
neha nce 65 90 
- 16. ng 94 10 
By 1 wagon. ---.- 60 18 
SD RR ies 60 18 
“ §...D. 242 70 
16. ieee OE 597 20 
te a ae 126 97 
OF ig aaa dia 113 28 
17. ee 400 00 
W.° alana ii 153 57 
os 8 100 00 
OF  eaceimiilinpabai 169 96 
DF eatin 76 47 
Me  peeeeeceaiailaag 185 55 
18. pees ee 144 00 
Forward .... 138,684 62 Forward.... 33,295 19 


+ 
+} 
1 
1 

! 


8rd Kee asts: 


u | 


Da. -- 
Feb’y —. To forward .....--. 138,684 62 
14. ‘* sale 229 B. C., 
112,270 lbs.,@ 114 12,490 05 


—~A 


Forward ..-. 26,174 67 
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425 0. G. Peper & Co. in Account with Walter A. Moore—Cont’d. 


Cr. 

Feb. 18. By forward -...... 338,296 19 
‘¢ sight d’ft_ ._-.- 800 67 
14. ** com’ns, 229 B.C. 280 26 
‘“ freight, ‘ 988 90 
‘¢ insurance, ‘‘ 77 30 

‘“ weight., dray., 
stor., & rep.-- 149 80 
18. “ sight d’ft--..— 170 88 
19. oe ‘aiaaaiitian 100 00 
RR Rs 400 00 
eapereern mre 260 30 
21. warn 28 25 
“ cinigitnn 40 00 
eee ee 800 00 
23. woe 180 00 
24. OO. seaplane 100 00 
we 100 00 
pees 6 78 
66 PRE 80 00 
26. ORS gables 280 00 
Mar, 1. wee 960 00 
2. Faille 360 00 
3. 4 ssi 760 00 
5. ania 1,640 00 
wee 120 00 
7. > aaa 520 00 
11. Ae seca 1,120 00 
14. as siebeiied 350 00 
16. OB: panel 175 00 
agit Pre 175 00 
16. diene nee 35 00 
17. SO inna 175 00 
18. a oie 70 00 
RRS Se ee 25 00 
21. gar 238 22 
“ aniibaies 315 00 
22. ae sahil 35 00 
23. és pumice 70 00 
“jer 70 00 
24. ee re 885 00 
25. By bill book -_..-. 1 90 
26. ‘ sight draft... - 70 00 
Forward.... 44,768 45 


hs Ye 
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426 OC. G. Peper & Co. in Account with Walter A. Moore—Cont’d. 


Dr. 


Bro’t forward... 26,174 67 
June 16. To gross sale of 633 
bales cotton, 


I lida: weten atin 35,414 94 
Interest .... -..... 701 74 
Dif. interest between 

10 p.c. as changed 


&8p.c.asagreed 459 90 


62,751 25 


A ee eee ne 


To balance._.._ ... ; 6,701 69 


E. & O. E. 


Cr. 

Bro’t forward. .... 44,763 45 

Mch, 28. By sight draft ..-- 175 00 

30. $6 cai 140 00 

Apr. 1. af bob 175 00 

9. és nana 245 00 

11. she dieses 157 50 

12. és sbi 280 00 

13. = inti 175 00 

15. a paras 210 00 

19. we diate 105 00 

23. . ere 35 00 

25. as sisal 210 00 

28. “ sikh 105 00 

May 6. fe visit 270 00 

7. “ Keith 210 00 

14. a wae 120 00 
June 16. Tuvinterest from C. 
G.P. & Co.state- 

ment ._....-.._. 2,079 60 

‘6 com’s, 633 B. C. 686 64 

‘“ freight ........ 2,595 30 

‘¢ insurance__-___. 853 25 
A ‘+ weight, storage, 

dray., &c. -..--- 757 00 


‘s dif. between 10 
p. c. as credited 
and 8 p. c. as 
agreed .... -,-- 140 35 
expense of hold- 
ing 633 B. C. 
from date to the 
iniddle of Nov., 
1881, 5 months, 
insurance 1dc. 
BOP OD Kncn sane 474 75 
Storage, 25c. per m. 821 22 
Interest 8 p. c. per 


~ 
~ 


annum -.....__. 765 50 
Balance... ..-.-- 6,701 69 
62,751 25 


Due W. A. Moore 6,701 69 
Am’t due on notes 

held by C. G. 

Peper & Co.-_-- [6,333 28] 


Net balancedue W. 
A. Moore, after 
paying in. notes. (368 41] 


[The figures in brackets are erased in copy. } 


427 Exuisit Y To C. G. CoNvVERs’ DEPOSITION. 
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Weights of 229 B. C. sold by C. G. Peper & Co. Feb. 14, ’81. 


Date purchase. 


December 11 


eo Wwepe ae «ee @ ea 


eaweeew ee @ @ @® 


No. bale. 


C. G. Peper & Co. 
weight. 


495 


W. A. Moore 
weight. 
494 
505 
473 


ad 
ra 
a 
8 
= 
ey 
‘ 
Ps 
. 
x 
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2 
a 
a» 
Nad 
& 
a 
Ms 
% 
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December 21----__---- 


: Exnuisit Y—Continued. 

Date purchase. No. bale. C. G. pi.roring Co. agg Soggy 
: : December 21_--_------ 516 540 543 

4 | EO RRESECER eictae 493 516 515 

4 Ae cenit ee . §24 494 488 

if Os RE 531 494 492 

1] 4 SaaS MANS 521 443 449 

j BD sisiceatt season 486 503 | 506 F 
1 pee EON ES 487 _ 605 508 

: yO OSM 533 543 

; OR rie 511 444 451 | 

; scp EERE re 517 497 500 oe 
i Fy ite aa is ace ~ 539 483 488 | 
/ see ener een 488 485 483 | 
j , 5 SABER Ren ee a 515 477 478 

: a aia 523 488 500 | 

: ___SaaweaeOre TN 480 533 530 

: 

i 30,262 


adem ae ow ow em @ o we 


aan 22 +e ew ow ew = we 
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Exuisit Y—Continued. 
C. G. Peper & Co. 


| Date purchase. No. bale. weight. 
December 20-----.---- 496 496 
OO aici 485 548 
» -: RR 514 467 
y__ atone een ene 492 497 
Seer ee 508 507 
y FO ss siiiesiclin wah dese 559 593 
O  uainae 556 527 
ge REN EH 558 390 
OO vitcsesectisiasledets 495 533 
ae BB iin widicirnia 555 475 
| + scenes 560 45,0 
| Aart SFE 569 538 
© 5a euaanaii 566 478 
© ice gama 570 570 
Be iinet nhc 542 511 
© saint 506 540 
. Oo scenacusacelanet 507 517 
Wiser asians 494 488 
| yee 500 545 
e Wi vitiscerinceiauees 543 485 
| ge ND 541 537 
Disc wiensiiasakttte 547 47 
J Yaa eS 465 855 
| WR in cd aac 501 - 416 
i... cu aa 558 
iia Sie 554 484 
Oe 437 
y. nee ae 499 478 
DO iwsics wanes 478 489 
y RE aR 461 457 
‘ » NE IEENE oti 497 503 
January 5... ------ 609 451 
RE ORE: 603 510 
sey mee 611 479 
gah RE ES 604 523 
428 
os January 65----.----- 606 557 
sid acim 605 500 
5. ear 621 508 
ne Ee 618 513 
y Spaeanee enna 616 377 
Esco beiicaanani 619 522 
[> SERRE 652 485 
Ti vininicmnna 635 513 
| | | Se es 634 508 
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W. A. Moore 

weight. 
498 
508 
471 
500 
908 
599 
533 
306 
535 
480 
459 
548 
478 
O73 
017 
538 
513 
488 
548 
488 
538 
484 
361 
418 
553 
498 
442 
489 
488 
469 
506° 
448 
515 
490 
528 


31,308 


558 
508 
506 
518 
377 
526 
483 
513 
515 


2 
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ExHiBit Y—Continued. | 
Date purchase. No. bale. C. G. a Co. a 
January 11---.------ 636 502 498 
; SPREE et 637 500 501 
| RMR Oe eT 644 458 463 
D Riiiinieitnticgcttics 650 486 488 
cialis 643 483 488 
Ms ic uadeuaaniae . 647 460 463 
OO niieinicdtanlliaiiie 639 466 468 
O sadinicalciiaiabalitals 651 468 468 
uid cabana 638 412 413 
is iacneeabiien aie 645 560 558 
tele 642 475 483 
iD ivssansactaciiabaaiiiin 628 418 418 
ggg renner 629 432 438 
AY isiben maine tes 633 502 498 
gi nT 632 468 473 
sg I FE 631 466 468 
DD issiiccksccianicaanin 711 548 554 
Wo iiicink ccacictsclestans 731 530 543 
a aa 728 410 418 
Di insidiniw nica 716 537 543 
M abidiennkendiaiaiaine 713 548 553 
Mi siiessisasdasltinpeosaie 710 426 445 
ie kisi ciate 723 505 508 
”  cisiaiiisiidcabinns 718 481 493 
a 730 469 475 
ge REC 721 460 473 
1 t BER Ree ae 709 480 490 
Biri esicdicsiaoitocai 715 547 550 
OT saucessacacieitlbauhdite 712 490 498 
Wii ices Shee 719 470 473 
oY  idaidinibaidbeinaichaiida 720 503 513 
gga RES, 737 530 538 
i cahisssscetess salads 761 427 428 
 esusidahisie anda 751 423 428 - 
ea MENT 762 490 488 
Tis cidaiainssdilitaiie 773 434 433 
TT. sgicuildpioiiiimad aidan 760 445 435 
OT peiiiecdindlinancioinn 771 481 478 
aiiicitchatiaitense 740 715 716 
siiahieiniiegianaie 742 480 484 
OT  asiaeiaiaiinaliiaiiabin 732 479 483 
ics sdiecipartinc 747 460 468 
RSE 734 463 468 
_ < REEEn 782 458 463 
CSI re 777 497 483 
hii ticseiitenais 733 510 517 
i iiasiicieiatiiies:. 776 521 513 
Aer eaE 739 527 533 


a, 
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Exuisit Y—Continued. 


Date purchase. ‘We tule. C. G. Peper & Co. W. A. Moore 


weight. weight. : 

January 24......-..-- 735 437 442 ag 

DE sn 5: wicesiohae 775 493 498 4g 
+ acai wales” 413 413 
© micunae 744 410 416 
Oaths ek adnan 752 408 408 
FE cenimibetan 779 | 423 423 
O  eaaacinnsiauceaie 784 539 548 
Mia chain ees 769 498 498 
Oana alain 748 448 453 
32,074 
ee 753 446 448 
+ ean 759 525 523 
© annonces 756 462 463 
© mbites ie 755 521 518 
© mucduliicaibbonts 758 492 488 
ideale 743 485 488 
© heii shamed 750 468 478 
© jensen nina 765 470 473 
© ene oie 754 500 503 
y SRR meses 783 569 568 
ee 748 431 433 
pee avec 786 547 548 
BP linings 790 488 488 
ei sehen 770 480 482 
© apciamaaa 72 540 538 
y eee: mene 788 458 458 
OS en ale alae 789 427 428 
Bi ices 787 480 483 
© cxamaaonne 785 490 493 
SR sick chins tecieen 799 525 523 
yee ONCE 500 483 
+ ene 793 — 23 523 
| ERI ence 804 464 463 
se rn ee 798 450 448 
Diwhive cammiins 806 497 498 
9 _ eens nT 791 454 458 
© iininn citi 792 509 503 
February 1---------- 810 46 503 
© aicenibawhaaels 815 509 508 
© eigenen 812 408 403 
January 21---------- 705 046 40 
© cummins 703 426 428 
© cshuibiusinde 702 450 455 
© saisicostamisninsen 706 475 475 
704 465 465 


19—587 
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ExH1BIT Y—Continued. 
C. G. Peper & Co. W. A. Moore 


Date purchase. — No. bale. weight. weight. 
January 28.--------- 796 477 473 
December 13---------- 404 513 518 
eameaty © Toot 615 555 558 

18,626 
RECAPITULATION. - 
30,262 
31,308 
18,626 
Wott OF FiO Fs Viens inn hii cnc inne 112,270 Ib. 
Ri tic bs in cepts te cninwndinin damn camels $12,490 05 
I iso acticin Kehna mcieecow ick aie epicciaci lami 938 90 
Weigch., stor., drayage-_-_-------------------- 149 90 
REE EEL ER NTC CRY Seay SMe eee TE RO aE Or 280 26 
I ices a in Sei escola saa aie cactcipdes sce emcee 77 30 
1,446 26 
Ps iis isch bid ee nll aatabamuiatiae 11,048 79 
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ExuHibBit Z To C. G. Convers’ DEPOSITION. — 
Statement of Ac. Sales 


429 


Sale of 229 B. C. taken from C. G. Peper & Co. 
Rep., Exhibit 86 to 110. 


F Ps tn ° ° e & | ; 
s | 8 we & | 3s . | : 
oe. a 5S | Freight. “ a = &.2 x Sotal. 
ei ¢ otc} = a 3 
A Zi 3) _ >) Z, : 
1881. t 
Feb’y 14 | 116 7| 2870] 455] 280] 861; 298 99 344 35 
“ “ 2} 82] 1 so| 262] 9162] 10489 I 
“ “ 1 4 10 40} 1 22 42 41 48 88 { 
“ “ 10; 4100) 7 400| 1179| 407 02 471 31 i 
“ “ 11/ 4510] 8 440| 1324] 458 51 529 50 - [ 
v 66 i2; 4920; 900; 480{| 1466); 608 90 586 56 ¢ 
v6 se 22; 9020] 16 8 80| 28 84] 989 28] 1,133 42 i 
“ “ 20| 8200] 15 800] 2370} 819 11 947 96 ¢ 
“ oe 8; 38280/ 630| 820| 906] 381100] ° 362 36 E 
z a 6| 2460] 465} 240] 740| 256 81 295 86 e 
“ “ 3/ 1230| 2 120| 3879]. 131 84 151 38 if 
“ a 19| 7790] 1423| 760] 2389] 8831 81 955 45 Io 
“ “ 6| 2460} 480! 240; 778| 271 46 311 04 é 
z “ 5| 2050] 8 200/ 6387] 221 87 254 64 2 
“ “ 6! 2060] 2 125| 636] 223 89 254 50 : 
a “ 9| 3690] 46: 225! 1069| 3872 95 427 44 
os “ 6; 2050; 250} 125! 6569] 197 71 227 65 
“ o“ 15; 6150| 750! 3875| 1806; 631 44 722 25 
“ “ 19| 7790! 965! 475! 23 46| 822658 938 34 
“ T 18; 7380} 900! 450] 2199| 77016 879 46 
“ “ 8, 38280]--400| 200] 1005; 353 04 401 89 
z T 11; 4510} 6550; 275}; 1327} 464 87 530 90 
‘ “ 6| 2460] 38 150! 699/ 243 68 279 77 
26 117 1 410! 100 50} 1 23 42 64 49 87 
229 938 90 | 149 80} 77 30 | 280 26 | 9,762 99 | 11,209 26 
430 Exuisit W To C. G. Convers’ DEposITION. 
Weights of 633 Bales Cotton sold by C. G. Peper & Co., belonging to W. 
A. Moore. | 
r C. G. Peper & Co. W. A. Moore 
Date purchase. No. bale. wulahe weight. , 
December 13.--------- 404 417 418 
We iiniicmasncns 503 412 435 
Ws been 471 411 453 
a wie 479 527 546 
y «TR Sie pence 500 387 413 
January 6-.-----.---- 613 493 517 
ack aan 614 637 660 
0 ig aes 612 530 558 
EEE MCE: 617 524 548 
Sn cincins eine 625 304 373 
afer a ren 626 490 508 
Wiiienunise 630 447 458 


ce oie be eve see ee 
Seen 
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ExHIBIT W.—Continued. 


: Date purchase. N o. bale. C. G. ah iy Co. sip one — 

January 10.--------- 627 526 543 
ii wickeenening ‘;: ie 412 435 

| pa ap mea 127 429 448 — 
©: cian ieias 725 583 523 
gir eae 722 400 438 
sg RCE 728 427 455 
RE ee 766 529 543 
| SER 741 "463 480 

sisi actnicck cons 749 392 408 © 
_ SRE ener 197 523 533 
February 1---------- 809 469 488 
January 21-----.-.--- 107 440 455 
February 2---------- 822 523 ' 633 
RBA an oe 870. 414 428 
OY itecsiaiealiiias 831 473 480 
REO ERR 844 453 463 
9G iis isncnctimicee 906 A477 488 
egg TO MES 913 457 493 
} hy Penge pe a 935 530 538 
Biphasic nein 945 490 498 
2 ERA ae 934 482 503 
_ __. SAMO ee 974 462 468 
_ < EO ese . 1019 489 503 
© peau 1029 450 485 
_ «SERN Ce CES 1041 542 ——«- 648 
Di ee iccdiiolnces 1048 512 503 
OF eihiamauie 1050 602 608 
March ) Sepmem ee 1081 437 448 
” diceuemine 1084 563 573 
Sere 1158 394 408 
Ti ntrcnawan 1195 558 553 
os a ae 1197 502 503 
£4 oi mncein eich 1219 540 548 
Wt akincieia aed 1221 495 503 
, 2 Ramona ee 1252 504 : 514 
Dk ciinuiak 1279 434 434 
April Bic ntewemes 1287 440 443 
- eae EME Tt 1327 333 483 
ype RY 1326 345 493 
May Diss iceiensin 1343 490 488 
i OE sansa cacao 1342 A477 483 
February 15--.---.---- 954 401 548 
December 13_--------- 381 363 371 
pf COM 383 526 533 
= tpt oe Dae 386 428 435 
Walee.  Mieipuiinie mn 310 571 578 


© cl care O12 496 491 


ae 
ee 
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Exuisit W.—Continued. 
Date purchase. No. bale. C. uae we W. ~ a 
December 14._____---- 392 424 435 
gees. ae 538 551 
Maced 390 513 518 
Weiisickeiein 375 470 380 
| Wo inwaus 403 569 581 
7 Di ccciceucmunee: 374 420 428 
| a ae 371 - 520 581 
y epee ert 396 437 438 
a © icine 398 478 493 
ya Re es 376 489 506 
jy Geta ores 438 485 498 
OG ics 401 459 473 
| eee ere 455 —-§22 537 
DO nic siitcein ionic 476 430. 448 
pre SE 482 532 540 
re eee 490 547 548 
, : Rares Vee 512 472 495 
© shines sli 526 453 483 
, ng SCI mS: 533 455 468 
aie > gegen oe 536 522 547 
es 530 407 417 
} | a Ona Dre ae Te 519 428 442 
+ EET 456 505 533 
0 oe. wd 558- 558 576 
Waal 565 498 527 
gene aL AEE 557 423 435 
Oe eo 552 400 408 
, RRR OES 568 458 480 
i eae 567 502 508 
, = RRR ET 505 487 493 
SIR SS 564 409 438 
aS RPI era Pe 562 470 495 
gh FIPS 563 472 500 
BP iiss bless 545 423 433 
ih RE | Mate 544 447 463 
Oe i 527 373 403 
os wi 438 443 
OF ae 546 500 523 
ee 551 380 390 
cy gree 464 497 515 
 Sergtaenaee Maer 607 483 493 
af OLE: OIE 610 445 470 
ae 608 513 523 
431 
January 8-.--------- 622 442 478 
7 MN RA HO 624 523 536 
| Oe 620 505 508 


February 


CHARLES G. PEPER, &C., ET AL. VS. 


Exuisit W.—Continued. 
Date purchase. No. bale. i we vg ta 

January 8 -----~---- 623 465 
_ ear oe 649 455 

© shinies sete 646 510 

gan nearness 648 424 

+ cttnccmein 487 

Oe cinilaispisiiy 640 565 
gerne = 641 570 

Gis siincwiiialickinin 724 535 
Otel 717 497 

*  sainecediiaeien 726 521 
aseemuaiaslaiaaabiniipies 738 390 
ieee 736 432 

Dies wanes 7174 330 

Bf fcccsmetinie 778 506 

Ns sisissaiiapanis 763 507 

© cama 768 443 

OF  silusni ideale 746 452 

© suiniincmmauill 757 502 

BS ici ccccen dtl 780 443 

© jeivicnaiiimiain 781 438 

DD iss: icicle 769 440 

Be ines 800 493 

” capeiaeeniaaiinn 801 480 

© | pinacmaadlonieaa 803 491 

gape ee FT He 802 442 

© icaidelababe 794 490 

February 1---------- 813 440 
January 31--..------- 008 497 
” sicsesihlniescnadlaiian 807 475 

February 1---------- 808 533 
O clicucaclelad 811 493 

© cinsiins. ae 537 

January 21--.----.-- 708 482 
January 21---------- 701 464 
February 15--------. - 954 401 
December 2.--------- 251 506 
Wi ssiieicnsasntiblalas 820 300 


W. A. Moore 
weight. 


452 
468 


30,208 
26,583 
28,126 
28,202 
25,178 
24,785 
306,516 
470 
Weight of 630 b. c ------------------- 306,516 
| Bptineen makes 1,440 
307,956 
RE Ci hin oi Sickie etic 301,630 
RO WG a shisiita in ens se cocmnse'ecomcinigicn i 6,526 

432 

Date purchase. No. bale. ©. ~ cig "3 &Co. W. oa 

February 7---------- — 869 465 480 
December 9 --------- 353 410 420 
February 4_--------- 858 400 408 
December 10._-.-.---- 351 503 520 
February 4---------- 861° 515 513 
December 11-_--------- 368 * 501 513 
February 7---------- 868 434 445 
December 7-----..---- 307 517 536 
| eee tee 369 397 405 
) 9) Fe 358 403 420 
isin aint eae 355 521 537 
Oceania 360 557 560 
© geeks 354 433 444 
Maman 352 428 438 
February 11-..--..----- 922 402 428 
gh Cg 920 385 398 
EER ISa 916 414 433 
pga a ip 917 443 458 
} ) RR 918 362 376 
ag, Rr ARE 919 479 495 
a aan 921 438 472 
WO ition 905 555 574 
0 a a 899 525 538 
© ieueas 915 318 336 
aE 914 466 483 
aa MR ER 902 470 498 
Ossian 903 530 538 
“ 904 529 543 
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ExnHisitr W—Continued. 


151 


Bo ha eats 
~? 


CHARLES G. PEPER, &C., ET AL. VS. 
Exuisit W—Continued. 
Date purchase. No. bale. tas ho oo —— 
February 10_-----~---- 909 476 493 
A spinal 901 488 498 
” accicaicialiiemntils 900 513 528 
Facial eiaidiadices 897 548 553 
| © sssansienaiiisinaidaii 910 497 518 
4 © ssiababiniiuniehamsilies 907 420 448 
| pumaaaeiiaiin 898 ° 649 573 
” ai ipuaaaminiin 912 456 ' 461 
siesicaiacisaaladualidi 895 481 503 
 scuunialapiaain 911 458 463 
WY asiadsiaisabedbdiae 908 415 503 
Bcesincciniiitibiiias 942 491 — §03 - 
TT edesiieiiiaiebincs 943 434 443 
gee ne nTER 940 540 558 
OT scicithiniadsiniuililchie 937 480 488 
| OF sieht didliaaiiaies 939 520 523 
; |  sipsnsuabiniiaiilanids 938. 497 508 . 
j  . seamiaiiaiiallanbiien 941 536 538 
: © igeiniaiacanianilias 936 450 463 
gee ee a ne 933 523 528 
sniksdiiesmasaaiiiieb 495 


ExHIBIT W—Continued. 
Date purchase. No. bale. C. G. dn ight & Co. 
February 15___--~---_- 958 524 
yg ot RE 960 503 
Bisa han 1000 446 
ga nee nee ST 999 489 
OY sticeiaenne 994 548 
OY mbiccea dies 988 532 
© eu aie a 990 483 
” euiadanaas 989 530 
0 aaa 982 475 
© csseimalalans 995 509 
© paige 981 543 
gare SCN 993 705 
paper rere aye 997 483 
Oo celia 987 373 
agg On SESE 983 496 
gg pe aT 986 484 
gee Sona 985 419 
pg SR AER 992 560 
ge ne 996 472 
We  ivink acs 991 438 
pg eae Re 984 496 
© i sianaebarahibioe 998 475 
OF iiss ieee 1011 523 
ggg ON RES TS 1009 420 
Oo ie eben 1001 443 
OF ok sebagai 1005 468 
Wiis cacti 1003 627 
OT ccsdeeabaies 1004 497 
yagtviar Mees mes 1014 464 
yaa erro vin stan 1005 474 
A i latin aida te 1017 517 
© piwcil piled 1018 485 
pp ENE 1010 522 
We cskulisiceaencn 1013 533 
Oe 1002 458 
pp ytrtenen man aes 1007 488 
gg Oe EES 1012 449 
ype ere PE 1006 505 
BI isssivist sesiaciiclani 1033 505 
gg ener eer 1022 518 
piper RE Rae 1021 470 
W  cestheiea bdinialss 1020 478 
© ala 1032 448 
fg RS 1030 500 
yg Cea 1023 500 
gy pe oe 1027 517 
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W. A. Moore 


153 


weight. 


528 
513 
450 
498 
558 
538 
493 
533 
478 
508 
551 
708 
488 
378 
498 
488 
418 
503 
483 
438 
503 
488 
528 
445 
450 
470 
647 
930 
470 
483 
030 
505 
533 
528 
465 
484 
452 
518 
523 
533 
480 
495 
458 
528 
538 
48 
983 
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433 | Exnisit W—Continued. 
Date purchase. No. bale. ithe pissing . aa | 
February 21---.------ 1024 455 483 
© cuunidemmilles 1026 498 528 
suid eeepc 1035 508 518 
”  cihuaseaaieiialia 1028 555 570 
” ssiibbciaileiaiaiaas 1034 514 533 
ger 1031 475 483 
«SMR OE 478 473 
Bagster he Te 1038 421 428 
p » RnR oR 1036 487 498 
- +. Sielosenemnes 1040 531 538 
” ciesuiieenuiaaitn 1037 436 448 
Wo io iicciivasscncmnane 1064 - 463 478 
aglaeverenie sore 1062 503 - 618 
2 RE ee 1061 503 . 518 
Eee. a 1063 472 488 
ee iiseicisinricsiaaiic 1154 389 — ~390 
© panies 1152 470 488 
Y cicada 1151 452 458 
, Ee a Se 1145 442 450 
, «ane 1144 448 556 
_ Ree 1150 411 420 
"gemini 1149 473 478 
Diiccnceantindli 1159 450 _ 458 
Os ccscseanainiaiaales 1161 488 493 
« cup 1164 473 481 
scciiledhaedaaiaiily 1160 493 493 
© cu iananiidiay 1153 418 421 
© ea 1155 415 423 
Mtn amine 1148 392 400 
. imei 1146 523 530 = 
© evcniaiaaies 1147 485 493 ore” 
«IRS ee 1157 425 428 a 
” smnimenemmiaa 1163 487 «491 
Diivcciocwesnieiin 1162 467 478 
TO is cacsecnseiligio 1156 463 468 
, : Reeser | 1130 500 503 
%: hes 1139 495 503 
* chime 1138 497 498 
©  siedibishahescatgilaile 1143 493 501 3 
Diisientvanieais 1135 490 495 a 
Benccunntion Bae 538 543 
_: Rene ee 1129 567 578 
_, eo. ---. 1136 455 458 
nem 3 1131 500 516 
Fs cccucsciniiclan 1124 530 543 
”  ditiiumaaae 1127 494 498 
g 1132 522 528 


enn mates <n mtn 
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| ExuHisit W—Continued. 

| Date purchase. No. bale. U. G. cheng ™ “ae 

February 21----.----- 1134 483 493 

epee Seppe LE 1133 520 530 

TP iiniiisiowat 1141 503 508 

gene CEN SHEER 1140 502 505 

DE icicd ituckecee — 1125 457 468 

DP icniiictncechtneees 1142 459 468 

ss init 1126 548 563 

isn iiss 1166 468 _ 470 

& ©: mien Ae 357 358 

stains cebu 1170 465 473 

© ei aie abbas 1172 455 458 

March TW ciiivsthcce cachet 1173 460 466 

February 28-----..---- 1171 490 503 

March EE REP SO Rape cee ots 1180 447 458 

pg OE OS 424 433 

Madisuns 1177 405 413 

Diiiiicisniindindinas 1165 443 448 

F sscessiliniaeibas aie 1168 475 480 

Ouida 1169 530 533 

- gs ee HE 1175 539 563 

gg OO RO 1176 476 493 

OF accuse 1179 439 453 

Oe paisa 1174 502 513 

Pe COLE) 1187 454 460 

ae Sa . 1201 482 480 

akan 1202 486 483 

Th elaniansaipaciacilia 1183 402 413 

OF asia Whexidics 1181 501 512 

Wasi 1188 | 417 427 

Divsiinccusniatinan 1184 511 528 

ee id ccubalgaceunn < Mae 520 533 

dies 1185 509 518 

A cass 1186 433 438 

SS icicancan 1206 480 478 

© eine alias 1208 496 518 

Os scitibiiudadale 1189 465 473 

Wg ek eanaiele 1194 487 498 

7 gers a 1207 460 - 453 

a” © Sais weenie 1191 488 493 

i. cgetepemetros ee 1203 557 558 

adie 1204 488 483 

OT ic oiciin onan 1198 490 - 493 

he RE 1203 557 . 558 

sce RE eR Oe 1204 488 483 

A sain ecbeialil 1198 490 493 

0 a cli isis 1205 500 503 

geae See ee 1209 484 493 


cd 
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CHARLES G. PEPER, &C., ET AL. VS. _ 


Exuisit W.—Continued. 


Date purchase. 


March | eee Aer Oe 


434 


March 17 ..-....--: 
February 10 -_-_-...--- 
meee AT Lccicccnd 


February 17 -----_-_-- 


BP ies cociespp alias 


= eae DD oe «= ow = oe = 


No. bale. 


—— 


C. G. Peper & Co. 
weight. 
504 
460 


W. A. Moore 
weight, 
503 
468 
473 
428 
473 
513 


\ 


SAMUEL W. FORDYCE, &C., ET AL. 


Date purchase. 


February 9 


> oP => w op =o om oe a= am 


=e am 4 & @® @® oe & ae 


g{aeeaea@we ° @& ee = 


eoewweq1ae2 @ @& @ 


Exuisir W—Continued. 
No. bales. C. G. ts ag Co. 
872 452 
859 526 
862 547 
857 435 
856 409 
843 464 
855 489 
863 500 
832 483 
828 395 
834 507 
833 4492 
819 411 
830 558 
835 504 
816 502 
818 512 
829 502 
823 433 
817 485 
826 478 
824 405 
825 464 
836 545 
840 457 
847 433 
850 478 
838 538 
845 455 
851 500 
847 556 
837 463 
842 395 
848 477 
839 503 
846 286 
841 482 
852 535 
827 527 
853 510 
865 538 
864 508 
667 498 
860 447 
867 418 
854 377 
1045 540 
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W.A. Moore 
weight. 
470 
533 


+ 
- q 
bss 
7 
*- 
¥ 
} 
x 
4 
* 
- 
.* 
BS 4%. 
Ba 
& 
pe 
e 
& 
q J 
be 
ie 
& 
Se 
‘. 
al 
ie is 
x v 
7 
of 
 § 
Zz 
SF 
os 
% 
& 
a 
& 
F 
€& 
& 
E 
se 
es 
4 
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CHARLES G. PEPER, &C., ET AL. VS. 


ExHisit W.—Continued. 


Date purchase. 


March 1i 


434 


March 17 
February 10 
March 17 
February 17 

16 


No. bale. 


C. G. Peper & Co. 
weight. 


504 
460 
472 
425 
468 
504 
593 
"542 
AW 
440 
496 
535 
489 
494 
538 
533 
452 
505 
546 
533 
534 
416 
506 
494 
503 
481 
465 
435 
585 
493 


496 

- 902 
501 
480 
470 
416 
500 
570 
510 
465 
411 
495 

- 554 
503 
518 
501 


W. A. Moore 
weight. 


say 


SAMUEL W. FORDYCE, &C., ET AL. 


Exuisit W—Continued. 
Date purchase. No. bales. U. G. a a a 
February 9 .-.------- 872 452 
© niccieudociuie 859 526 
grees: STE 862 547 
” ainiediinlian 857 435 
sscaisitulen asad 856 409 
© cciccimminbaans 843 464 
DD viii meena 855 489 
WS ccinineitenidaiis 863 500 
Fb snsasiivn stint 832 483 
»  caengncaa 828 395 
© samabahdaadieaia 834 507 
© acmeaien 833 442 
” cenmaadiin 819 411 
© iecmmmmulias 830 558 
© ccpiducienilew 835 504 
© icuwamua 816 502 
OO ssactaisig tales 818 512 
Ouchi 829 502 
Of eeexdbbioan 823 433 
©: siecle 817 485 
OT cbiilaiasicasbind 826 478 
ican 824 405 
M ciaicowienaciad 825 464 
| penne ae 836 545 
©  caiecieunnene 840 457 
OF ciccueilanaiah 847 433 
 siaeniniea 850 478 
cium 838 538 
Oc cic hilaacaladale 845 455 
* cummin 851 500 
©  cuitniabiaa 847 556 
© Lcucdinmmabain 837 463 
0 itll stadia 842 395 
© adnan daue 848 0 
©  sacwedian 839 503 
© cdanuden ae 286 
agen a es 841 482 
© omewaaln 852 535 
D is wince 827 527 
F sicininicaen acim 853 510 
; Saeuee Maney 865 538 
OD is eakdccanbenadel 864 508 
© suienboniaaea 667 498 
Mh iiectiais wali 860 447 
© ncisnninaniiihia 867 418 
yee een 854 377 
February 24 ----..----- 1045 540 


157 


W.A. Moore 
weight. 
470 
533 
548 
444 
423 
468 
493 
503 
488 
438 
513 
443 
418 
558 
508 
518 

618 
508 
408 
498 
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Exuisrr W—Continued. 
Date purchase. No. bales. C. G. a Co. img spe 
February 25 --.- ------ 1051 464 463 
Wc icgcpaeaiiiinalle 1052 432 438 
gee eS OF 1053 491. 508 
APOE oY 1054 455 458 
BD eisiicnievtctmmsaans 1042 A56 465 
TS oceccuvinees: ae 493 503 
OF vviiunimeen 1043 453 458 ¢ 4 
_ ' eer 540 538 jee 
DD iiss wie ees 1044 520 528 ra 
DE teins, 1047 513 513 | ) 
DD kicks 1058 _—=Ci«. 433 — 438 ee 
oo ERS 1060 438 448 i 
saath albialabudes 1057 393 398 3 
RISER Ape EE i 1046 543 548 : Hy 
BO iicecsascncalensbiaes 1056 451 458 f 
IE uc iivwssenbaiien 1035 427 518 
March S cGaciumuans 1083 560 558 
Oo scat deabouneine 1076 429 428 
gee rt 1091 480 483 ° 
© sitpiicnibasiaiiien 1101 406 415 - 
©  ciicbasutabiiaan 1074 393 388 
pene Ta 1096 465 473 
gE 1089 487 488 
Oe cciecueaiies 1077 483 488 
© uci 1075 364 . 363 
Mo emmamene 1088 540 548 
Ms iepe daadmaaias 1073 567 573 
i cecal 1095 471 483 
M. - siaiaieatiiaamiie 1079 425 430 
afer IE Ts 1080 411 418 
ganeremrarnre 6 1082 420 426 
Ot: cciumalanall 1070 430 438 
February 28 . .-------- 1068 500 — 618 
© capsdeacacisuabeins 1071 520 528 
M iceiideocuaanes 1072 499 503 
W  deaudinlaadaies 1066 389 398 
March TD kc uisiutauiieigilatanan 1093 472 478 
Dia aiunupiniabes 1100 458 468 
: aidan 1092 485 488 < 
eo ee 1094 ~ 480 493 ®t 
Os sniuicigiet atcha 1086 469 478 
© ahiinin ai ataieii 1078 413 418 
February 28 ---------- 1065 525 536 
’ Fe i cah wine 1067 457 463 
March B vinaansealonen 1090 485 493 
eo ga alata 1097 493 503 | 
fae Eo 1099 466 468 é 


fav 
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ExHisir W—Continued. 
Date purchase. No. bales. aa: sub ar fig <a 

March D tii ces 1087 518 533 

yaar Semi ey Te 1085 507 513 

ype ERR ene 1098 455 458 

Te ccuniicaiansicgielina 1121 453 463 

gern te Neos 1116 483 493 

ge ORES ee 1115 377 388 

Pao gir es 1120 506 508 

‘. © vaccinia, 1106 413 415 

pe ee: TRONS Ae 1117. 435 442 

© iceleceatmias 1107 468 480 

© ictciniiedba 1119 7 488 508 

g © ccusuanidaene <A 517 523 

© visas 1109 474 485 
a) 435 

March Se 1111 495 503 

; OF i aide 1114 503 513 

cima aaa 1108 487 500 

ee 1113 397 403 

Oa aiid 1118 420 438 

TF scnatnekcaen 1102 397 403 

page nee SIE 1104 467 476 

FF icisdbinas 1110 485 488 

E cctkseitnaiennce 1103 455 465 

aur ihn NT 1105 462 463 

yeaa Oe 1222 517 518 

© i. oi eee 1218 466 478 

gene Dae aie eee 1220 478 503 

Wisin 1244 505 513 

ga I I 1246 455 468 

OT il aie tna le 1243 435 443 

Oa 1251 447 450 

ag SOIR 1245 510 523 

Diiiiwanas 1241 385 388 

, . RSS 1249 475 483 

pj ta PET 1242 509 511 

agi REY Crea § 1248 544 553 

) jp ER NT ee 1250 452 458 

| OO shin itt esas 1255 575 573 

5. © sade saints 1259 463 463 

".. petri BOT SS: 1261 493 488 

age EES 1265 497 498 

» RR a 1258 481 488 

Ot aiusuann 1254 477 483 

Witness 1264 486 493 

gf EO RS 1266 460 468 

, Sania Sere 1257 540 538 

Wi iitilisdinicsccckucs 1263 424 433 


avd 
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March 


April 


March 


April 


April 


Date purchase. 


CHARLES G. PEPER, &C., ET AL. VS. 


ExHisitT W—Continued. 


ep «em «© ew = ap am ce an a 


eee @weeoem Wor & @ 


No. bale. 


C. G. Peper & Co. 
weight. 


420 
433 


W. A. Moore 
weight. 


418 
438 


, 


A RS AORN ee 
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Exxuisit W—Continued. 
C. G. Peper & Co. W. A. Moore 


Date purchase. No. bale. weight. weight. 

April i iscsi cote 1311 567 568 

pgs LEA 1306 503 503 

ge RR SSS: 1309 611 618 

agree ee IER EY 1307 557 558 

nas OT i aces 1305 452 448 
OT idle gears 1308 490 488 

i OP vi veises tnieeccce 1317 422 — 433 
oT iebiceas eiomashanaoi 1316 494 503 
as GRE 1318 418 428 
i sihissiniaieaieke 1322 487 495 

| salt SESH . 1820 443 455 
ee ng, RN re 1324 393 408 

. BO Midins ate 1319 490 553 

, oT aichaneliaccmabcle dado 1325 394 408 
. ‘ aiid auuaiaiiacaainaies 1323 | 433 438 
gg COR SOE 1321 426 433 

+» ESAS NGS SE 1328 572 581 

May TD isiccinigatpiten 1329 428 , 428 

' a 1331 — 486 478 
< ae be paper eon ce FS AE? 1330 473 468 
: OY ccieuaemnaaae 1334 461 464 

| sy OE rn the PA 1333 464 460 
il Oe ee 1332 508 508 
: gi A irae 1338 452 463 
ger 1339 493 498 
Oi cee 1337 457 455 
musa eerh Tenn te ibe 1336 463 458 

aia anauaaeiod 1335 404 403 

Se ee 1341 447 453 

ag RE 1340 483 488 

ree an: Dic sciniicn tice 1348 353 353 
: Retin ote 1346 626 670 
Fie 1347 493 498 

gO PE AE 1345 514 540 

December 13---------.- 378 451 450 

gg ORT tI ee BY i | 433 457 

ER EMEA 379 448 466 

) Lk RMSE Oe 443 542 563 

| 
21—587 ; 
3 
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436 Exursit V to C. G. Convers’ DEPosITIONS. 

oo gses| ¢ be - 
D A = ° SL Sy = = = r T l 
ate. S 8 | Freight. Een é = 5 5 otal. 

% - wom R w~ 

) -) Mo my 2 o 

zw | & * 1) oe 5 7; 

June 137 2 820! 8 50 1 60 2 03 65 79 81 12 
r r 4 16 40 7 00 320; 488 144 12 175 10 
r “ 9 36 90 | 15 90 720! 1012 334 48 404 60 
« r 2 8 20 3 50 1 60 215 70 69 86 14 
c 6 1 4 10 1 75 80 1 19 39 79 47 68 
r « 9 36 90 | 15 75 7 20 9 69 317 91 387 45 
“ T 5 20 50 8 75 4 00 5 44 178 85 217 54 
“ T 2 8 20 3 50 1 60 3 19 72 11 87 60 
v6 66 11 4510! 16 50 770| 1117 366 29 446 76 
r r 3 12 30 4 65 2 10 3 29 109 15 131 49 
T r 4 16 40 6 00 2 80 4 41 146 96 176 57 
“ T 4 16 40 6 00 2 80 4 28 141 70 171 18 
r rT 2 8 20 3 00 1 40 2 59 88 38 108 57 
v6 “4 3 12 30 4 50 2 10 3 54 119 27 111 71 
v“ r 4 16 40} 600 2 80 3°79 122 76 151 75 
T v“ 6 24 60 900} 4 20 6 35 209 98 254 18 
r 6 1 410 1 25 60 1 00 33 20 40 15° 
r r 11 4510] 13 90 660} 12 25 412 25 490 10 
T r 2 8 20 2 65 1 20 211 70 34 84 50 
“ ve 4 16 40 5 00 240! 414 137 59 165 538 
66 r 60 | 24600! 7590; 8600; 65 53 { 2,197 68] 2,621 06 
6 rT 12} 49201 15 00 720 12 66 416 19 500 25 
v6 r 7 28 70 9 75 4 20 6 68 218 03 - 267 36 
“ rT 18 73.80! 2590! 1080) 19 87 664 32 794 69 
‘“ r 13 538 30} 16 40 780) 14 55 489 94 581 99 
‘4 rT 251} 102 50/131 55| 1500) 27 22 912 34 1,088 61 
r rT 20} 8200! 2515| 1200! 22 72 766 80 908 67 
“ rT 18 73 80 |*22 65 | 1080); 20 16 679 15 806 56 
“ rT 15 61 5 19 05 900} 17 10 577 45 684 10 

487 « u 5 20 50 5 00 2 50 5 37 181 34 914 71 
F ‘“ 17 69 70 | 17 00 8 50! 18 35 620 28 733 838 
‘ « 4 1640! 400 2 00 4 48 150 29 177 12 

49 50 
r « 55 | 225 5 5 50| 2750! 58 43] 1,970 76] 2,337 19 
6 r 20} 8200; 2015! 1000} 20 92 708 60 836 67 
r rT 36 | 14760!) 3615| 1800! 3969] 1,346 40] 1,587 84 
“ rT 10} 4100! 1000 500 10 76 363 48 430 24 
« ‘6 19 77 90! 19 90 950 21 22 720 38 848 90 
v r 14 57 40 14 00 700; 15 92 542 42 636 74 
« 6 10; 4100; 1000 500; 11 32 385 18 452 50 
vs “ 3 1230 300 1 50 3 33 113 19 132 33 
“ “ 25 | 102 50| 2515] 1250) 2710] 91671] 1,083 96 
“ « 11 4510. 8 2 440' 1173 399 64 469 12 
“ r 6 24 60 450! 240 6 84 235 28 273 57 
“ ‘ 5 20 50 8 75 2 00 4 99 168 23 199 47 
“ rT 16 65 60 | 12 00 640] 17 29 590 48 691 77 
r 6“ rf 2460 4 50 2 40 6 36 216 63 254 49 
‘“ ‘“ 5 20 50; 3 90 2 00 5 96 206 08 938 44 
Tt r 3 1230: 240 1 20 3 06 102 77 121 73 
‘“ 6 7 28 7 5 25 2 80 6 99 266 08 279 77 
40 
4 rT 1 410. 10 25 1 36 46 04 52 19 
‘“ r 5 29050 2 50 1 25 5 29 181 45 210 97 
r ‘4 8 82.80) 4 75 2 00 8 46 290 25 338 20 
“2 ‘ 4 1640, 200 1 00 4 53 157 29 181 22 
‘ pi 1 410, 200| - 80 1 01 32 68 40 59 
‘“ « 2 820; 400 1 60 1 98 63 51 79 29 
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ExHisit V—Continued. 


: Sts | gs : 
© = *0 = of = a = 
Date 3 = |Freight.| 2% 2 a pe 5 Total. , 
“ oO & = = os ~ 
i) A. iw sy a o gy 
Z A | — O Zz 
| 
June 2 15 2 8 20 4 00 1 60 2 38 79 13 95 31 
6 v6 3 12 30 6 00 2 40 3 04 97 76 121 50 
ve 66 1 4 10 2 00 80 87 27 06 33 83 
“ 6c 6 24 60 9 00 4 80 6 32 227 30 272 52 
m 6 2 8 20 3 50 1 40 2 19 72 28 87 57 
438 
June 15. 141 5 20 50 8 75 3 50 5 06 164 78 202 d¢ 
6 8 12 30 5 25 2 10 311 101 80 124 56 
ve T 2 8 20 3 50 1 40 2 23 73 95 89 28 
ts 6 1 4 10 1 75 70 99 32 06 39 60 — 
6 6 1 4 10 1 75 70 1.18 39 34 47 07 
6 “oy 8 12 30 4, 50 1 80 3 02 98 98 120 60 
66 v6 2 8 20 3 00 1 20 2 10 69 56 84 06 
6 6 3 12 30 4 50 1 80 3 38 113 20 135 18 
ve ‘6 1 4 10 1 50 60 1 04 34 34 41 58 
T v6 2 8 20 3 00 1 20 2 11 70 00 84 51 
z vs 1 4 10 1 50 60 1 22 41 36 48 78 
6 co 2 8 20 8 00 1 20 2 51 85 35 100 26 
‘ ‘+e, sg 8 20 3 00 1 20 2 25 75 35 90 00 
“ oe 1 4 10 1 50 60 89 28 37 35 46 
6 “| 2 | 8 20 2 50 1 00 2 39 81 31 95 40 
r #eb-2 g | 820, 25 100; 233! £7912 93 15 
‘ oo 1 410 1 25 50 1 14) 38 37 45 36 
6 a ee 4 10 1 25 50 97 31 88 38 70 
‘ T 1 410,,.1 50 60 1 22 41 36 48 7 
‘6 r | 4 10 1 00 40 99 33 38 39 87 
v6 ae 8 20 6 40 R() 1 67 49 88 66 95 
“ oo Se eee 215 80) 2 18 73 70 87 03 
‘6 se 1) 410 3 85 3 60 66 17 29 26 50 
Aug. 8.| 145 1 4 10 2 75 1 00 111 35 31 47 27 
6. 6 1 4 10 1 75 25 : 38 8 52 15 00 


Endorsed: Opened and published by order of court, Jan. 31st, 
1883. Ralph L. Goodrich, clerk, by W. P. Field, D. C. 
439 Exuisit “A.”—J. Ropertson, Notary Public. 
e St. Louis, Mo., Dec. 13th, 1880. 
Mr. W. A. Moore, Hot Springs, Arks., in Account with Charles G. Peper 
& | 


Co. 
(Copy.) | 
1880. Days. Interest. 

Aug. 13. To cash, S. D., Ark. State Bank ..---. ...---- 122 §=633 90 1,000 00 
“O76. Hot Sp. Bank..---...-.-----. 119 10 47 316 90 
“YQ. “6 Andrew Bruon ._-. ..-.------. BRO? Y scents W9 25 
bs rT rT sé Bais i ise goo 554 30 
bs rT rT Hot Sp. Bank._...... siete eggs: 35 em aia 61 80 
6 ‘A ‘6 S. B. Young, cash’r .-...----. ‘ J 60 68 757 78 
“ 90 ‘i Hot Sp. Rank ..-.---.---..--. 115 4 21 131 90 


bi 24. 6 Andrew Bruon ...-.......... 111 19 10 681 18 
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7 1880. Days. Interest. 
al Aug. 25. To cash, S. D., Andrew Bruon..... .--------. 110 ), ------ 400 50 
ai a 6 C. N. Rix, cash’r- .....---- ---- as 26 22 457 50 
a] co - 66. 6 ER Bros. & i. acccccce oe 2 29 75 40 
as “OT, rT N. Rix, ONO'S. once nee 108 9 29 309 45 
ai Sept. 23. To mdse., as per Sali. sti inn ssh stl sine dieasinieas 35 15 55 
‘98. To cash, currency by ex.---------.-------.--- 76 4224 2,000 00 
Nov. 15. To cash, S. D., Ark. State Bank .--.----- ---- DD wisi 50 80 
rT rT Andrew Bruon .-.--.---- ---- OP Ee emia 45 00 
6 rT rT Hot Sp’g Bank----~~-- -.-. ---- 6 2 88 175 00 
“16, Tt 66 cidade: ae 90 120 00 é 
“17, oc 66 RE STERN 65 90 00 
(19. 6 Ark. State Bank aii 24 2 80 420 00 . 
<6. se A. B. Gaines, cash’r.-...----. 17 95 200 50 
‘ “QQ, 6 Ark. State Bank -__..-----.-- te Geen 180 00 
bc rT 66 66 “ 66 1 19 124 00 
Dec. 2. 6 6 Se 11 61 200 00 
6 4. 6 PRET ONE ETE DP cctiianiie 130 00 
Tt rT ec C. N. Rix, IT gina eens 6 65 130 00 
66 6. 66 sac acest 7 50 260 00 
66 rT 66 Ark. State Bank ._ a gerne sees 521 30 
c (18. se C. N. Rix, cash’r_ biden pide 200 00 
oe wc ws Ark. State Bank .______- i iad anal 237 11 
‘6 v6 66 ee DUNE OO. nkba in nnd nue smetdeccck cane 208 77 
6 66 Te UNION oe Gin on ind ns oo een knoe Swe mci 219 88 219 88 
ss 6 To amount due C. G. Peper & Co.-.---- -----.-------- 10,778°87 
K. & O. E 
67 B. C. on hand. 
4) é6 to 66 1 
440 St. Louis, Mo., Jan’y Gth, 1881. 
Mr. W. A. Moore, Hot Springs, Ark., in Account with Charles G. Peper 
& Co. 
1880. Days. Interest. ! 
Dec. 13. To balance, as per statement rendered .....-.... 25 74 85 10,778 87 f 
“ ©6116. To cash, S. D., A. Bruon A wiiciditioinan ae 1 85 300 00 
“17. Sie Genoese 53 00 | 
6 6 a Ark’s sina 0 ETT 6 3 80 600 00 
“20. 6 C. N. Rix, cash’r...-.-.2.--.- MF ins 780 00 
cc 6 6 Pones: Bros. ...2.. .226 120. connie ee CR ee 160 29 
66 a6 i C. N. Rix, cash’r- wae ree 150 00 
v6 ‘‘’ To cash from Capt. Morgan __-.-.-...--..---- 66 795 600 00 
‘6 23. To cash, S. D., C. N. Rix, cash’r_.__.---. .__- es Ee 120 00 : 
vo Di IE iiss cits oie es hs 500 00 ' 
bé be 6é RE SOIL A ILL Be Ta oe Se a éc 4 04 350 00 ‘ 
“D4, a“ ee hg Saeeeeaen 150 00 : 
se $6 C. N. Rix, cash’r_.... ..-.---- 6 3 24 681 19 
66 27. ” A I iin sialics dics Ge ecieg BA, Eee 100 00 
é¢ sé 6c 66 “i e ° 66 Sear 100 00 } 
66 66 6é ée OE Ne ee ES) 66 362 00 
wo 4 “ es caal aise itecaia Ea i 
6 6 66 C. N. Rix, cash’r_--.. .... -_. a Rael 600 00 L 
66 6c &6 éé e 66 eae oe 48 00 in 
66 ée be cg SR ieee a Ok aN ee é6 5 61 2900 00 
66 99. ‘6 66 e 9 75 300 00 
6 30. 6 A. Bruon & Co ..-_-. - 8 44 200 00 
“15. 66 C. N. Rix, cash’r 23 95 40 00 
Jan’y 3. " Henry Spirey -...-.....-..__- 4 09 83 00 
sc 6. To interest . ..-. ikea ta is sb de sian dail - 102 86 102 86 
17,686 21 
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CREDI?. 
Dec. 24. By ace’t I RP hiciia Ss ck Anti erndincne doen 14 12 57 3,288 68 
Jan’y 6. icici tibia scan tainipalii amines ticyetins thie tibiae 250 6 
6 eT ND, iti dialidh ccdiayliinndd omen ween wsdiing wae 12 57 é 
“balance due C. G. Peper BR isintdine nanilinn ctnnnemnt adie 14,189 39 
17,686 21 


E.& 0. E. Copy. 
Jan’y 6. To balance due C. G. Peper & Co.- ._-.---.---- ------ -------- 14,189 39 
On hand and to arrive, 193 B. C. 


441 St. Louis, Mo., Jan’y 16, 1881. 
Mr. W. A. Moore, Hot Springs, Ark., in Account with Charles G. 
Peper & Co. : 
1881. Days. Interest. 

Jan’y 6. To balance.as per statement rendered...... --- 161 634 58 14,189 39 
6 8. To cash, 5. D., A. Bruon & aii kitted aide acon <2 I wie Seale 300 00 
6 66 = iti eas “a laste 6 16 31 69 00 
. Ss 6 6 FROME MRI Se ae 157 1 74 40 00 
ee | ‘6 Roe Transfer Co. ._-- 156) ---.- 80 00 
” . from Capt. Morgan - “ § 10 40 160 00 
6 SS S. D., by O. G. Peper for W. A. M.... 155 10 21 237 11 
6 6 6 ---- 155 £41 89 961 15 
" a thei Capt. itiiaewn: 159 8 83 200 00 
i ee S. D., by C. G. Peper for W. A. M --. 154) ---.-- 175 00 
66 66 66 66 “66 b6 ee 154 10 48 70 00 
é6 14. $6 66 66 és 66 Ee 153 Se oem 12] 15 
66 66 66 b6 66 66 66! te 153 Sieve wae 366 85 
66 bé 66 66 66 - 2! 66 PSA 153 25 08 102 00 
66 15. 66 66 66 66 bb as 152 pe ee 185 00 
es é6 é6 66 6c 66 66 Sita 152 58 06 1,190 11 
ic See paid recording deeds 150) -.---- 5 00 
‘6:17. To bills receivable, amount credited on notes 

Jan’y 10, 90d. d.._-_. .------------------- 150) 31 18 742 10 
“ = o24. To cash, S. 'D., by J. H. M. for W. A. ; 148 19 07 480 00 
66 97. b6 66 PE Ee Re, DR RG 140 Ser toe 179 85 
6c 66 éé bc éé Tz; 66 Renew 140 93 33 420 15 
66 28 66 é6 éé éé sph eget eee 139 eh en ee :400 00 
6c 66 66 é6 6c é6 af SER EN 139 30 88 400 00 
rT 29 rT rT rT rT eee ROE SE 138 39 86 1,040 00 
66 31 bc 6c 6é b6 cd eT 136 Pa 400 00 
6 66 66 bé 66 66 eter ee 136 27 90 - 320 00 

Feb + Ee a 6 6 6 ee 134 1 48 40 00 
6 3. 66 6 7, Tibi: MI ns tclin'ticiaspials coemisicae asses A eit 120 00 
66 66 66 sf ETL cE SOE IGE EE MEE = we ES Se 360 00 
66 b6 66 66 bc e ei rT} 28 07 2R0 00 
6 4, & 6 Ark. State Bank............. 182 6 23 169 96 
66 5. 66 bs 66 6é ae 131 een eee 276 16 
6 6c 66 6 CO. N. Rix, cash’r. ....s....- “ akin 470 04 
66 é6 bé 66 é6 rT; eae OT DER 66 32 98 160 00 
Ts 7. 6é rT 66 66 SER eae 129} ~.---- 280 00 
66 &6 66 6é 66 66 LEP ES Se Siero et: Se 323 55 
bs bé be 66 é6 66 Ba i I 66 25 93 120 00 
6 & 26 6 dé. 1. mm. for W.A. Mick. 1B sr cnn 120 00 
6 6 6 66 Fi tities vans haus <b ake 1275 14 11 280 00 
a 6. . proceeds of sale of 3 wagons........... 131 6 17 169 80 
‘12. To cash, 8. D. by J. H. M. for W. A Bins. > 5 pean 240 00 
6 ig SREP EN. eT Lisi. Ey NMR. Saaierteg a ae ee va} cai 240 00 
6 6 6 coll’ n of $50 es siniuniibetitiiewn tea wae 26 


. , es Ba kal eit kk hs, 
ee eee See eT a ee Sacavalesapabead Dey \cistineaalien i 
< P sie ad ae 
i Se 


PTR eT NE eee Pe va Ue eg ee Se Oe ene rt ky santey We Re Ma ee Ae CY Sane. eS eR RON ORES OM iter sre ive Ta eee a a 
, 


ed 2 Crplabipiie Sa ay 


pon hiccy 
A ON TR I ABI AMET RE ON lt DINE NE Marthe Nay 
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1881. Days. Interest. 

Feb. 14. To cash, S. D.,by J. H. M. for W. A.M. -----. 122) ------ 
66 66 66 66 66 rT eee eS Pee Bi 
46 66 6c 66 66 _., ee gat: gh EO eR 
6c 66 6é 6é 66 66 as ee 
66 66 66 66 66 cs caliente. Oe 
66 66 66 6é éé é6 PAG IA 3 66 40 13 
66 15 66 66 ‘6 et ce 121 ° #£=6 08 
iT 16 66 66 66 66 MT Fs |. & ee 
66 bé 66 66 4é ane gr FERS. 66 16 00 
6¢ 17. 66 66 66 rT 3 la 119 2 18 
66 18. b6 é6 é6 Os ae SEG i 
66 66 66 é¢ 66 66 Ram mS &¢ Pa aa 
66 66 66 66 66 66 OS ieee 66 Prarie 
66 &6 66 é¢ ‘ 66 en FT OEE ae 66 30 54 
‘To cash paid Geo. G. Latta by J. H. M.---.--. 128 34 
‘_ oo S. D., by J. H. M. for W. A. M. ..---. EET saicnune 
66 66 66 G6 66 ee err ee a) 12 88 


III ii ile etre sini Stlaias ca ce 1,228 20 
Feb. 22. To cash, proceeds of sale of 2 wagons..-..---.. 114 3 81 
¢ 21. To cash, 8S. D., by J. H. M. for W. A. M.----- EES cimiincin 
rT 66 bs 66 66 66 ep ea 115 18 20 
66 b6 b6 bb b6 si See 2 mit, Bae 
66 b6 b6 66 é6 oy ER BE 66 5 64 
66 66 66 b6 66 aK Se 66 PSL ST 
b6 66 b6 bé é6 ea Ne é6 15 58 
66 b6 66 66 é6 Me See oe ate UN 
é6 b6 b6 b6 66 66 ss ha i 66 10 06 
66 b6 rT 66 b6 ng AON OAS rT: 12 77 
66 23. 66 66 ‘6 06 ) & Bepeeareaee 
b6 66 66 66 b6 rT: Pan rT: 11 31 
rT: bé é6 66 b6 é6 de ith Sen aeee 
66 66 bé bc 66 66 s wr 66 10 68 
‘6 94 66 66 rT; 66 RAGS pee e 
66 66 éé rT; é6 ace ee 112 8 14 
66 25. bé ‘6 66 66 Benet ee: 2 | & Reepaenceeee 
66 bé 66 sé 66 éé a 66 5 55 
66 28. 3 66 66 RO i ae 108 ) ~. ~~ 
66 66 66 bé 66 66 ial iS 66 7 80 
‘6 66 b6 é6 66 66 ek RN, sgh RS 
é6 sé é6 6 6c é6 men R os bé 5 00 
és é6 66 ‘6 é6 b6 Ripon em: es 
rT: ‘6 ‘6 bé 66 a EEO es ie 66 5 40 
soit eee | nn =e 
nr Sa T “ Sill iid ina cide 10 8 16 
éé 4. 66 &6 seo RS OEE SEE, ORME ES DU Pa 104 27 73 
= ein telegram to C. M. Rix -.--..---------. 101) ------ 
“ «4  « §,D., 0. N. Rix Miwa: ae 
6é b6 66 éé sé 66 
é6 és éé 66 éé ATE a ea el éé “56 11 
“ S .« paid Gibert Bros..............-.-.... 100 30 
“ 9, « §.D.,C. N. Rix RR 
é6 ‘6 66 66 66 eee “2 z 66 \ 17 60 
66 14. éé ‘6 66 ONE 94 29 24 
pe BR paid coll’n $50 note... -.-. -_----.-_-e SO iene 
1% “ Ba Cree. !lUM OO 
bi 18. 66 é6 EE ORE NE PERE EG NS ANDRE 2 li 90 i 
rT 66 66 66 66 Be PST a OE RE TR ee cee Re AE 
‘ sé 6s éé ERE tn. RN Ree MO OP 66 9 63 
sc 21. bi sé Fe a al a ea vee 87 Late ves, 
66 sé 66 66 66 PRO GA IM LNT PE CREA OES 66 5 93 
4 FD. Fe eee, B6 BO Bennie cniccceintiicniennss: “Be 05 


160 00 


SERSS 


SSSSSSSRSSSASSSRSSSSSS 


JHLS ESSxoESS 
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co a | 
m= oS croc 


t ct ie eee, 


ae ee ie Bch Yr Fey pecans 
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1881. 3 Days. Interest. 

Mar. 23. To cash, S. D., C. N. Rix - saad SOY  ceccicnien 315 00 
66 66 66 SE ee 66 8 96 35 00 
oe: -  . 66 66 PE ee a iit 885 00 
é6 66 66 66 PE a ON eh aR TERRA Oe é6 10 86 70 00 
66 66 66 rT} 66 NER rene Oe CCE oe Pt Me 70 00 ? 
é¢ €6 66 rT § 66 FPSO aes PRET ED ae SE 6é y) 39 85 00 
66 30 é6 66 éé ae Pe 78 MSE NS 70 00 
ée 66 b6 66 oa EN PONE NO Ne tee eT TONE UNI ée 5 30 175 00 

April 2 “ 6 EAE SCRE Oe Tren Ne RE 75 2 91 1 40 
’ So coll’g $50 note es bdeiasas 3 en 25 
6 66 6 ee i cite een itis eitliion sn 6 3 51 175 00 
66 13 ce 66 i he ES RN A 64 PR Soe 157 50 
66 66 6c 6c a rT) 7 16 945 00 
as C 66 6 6 PEE ee aR He 63 4 89 280 00 
ait . Uae... se TE NO NTE 61 2 97 175 00 
wee Se. 8 e-Books wcscdtiimaccnona 56 1 63 105 00 
te ae. BO TR aici acca 59 3 44 210 00 
co 28. & 6 6 ss ieee oud 49) ...-.. 35 00 
66 66 6s 66 ns RE OE 49 3 32 210 00 - 

May 2 ‘¢ ae aire 45 1 82 105 00 
6 , AOE, 6 pe ee ae 40 3 00 270 00 
6 9. & et RE EE eee ee a 38 2 210 00 
aceon | er cn coll’g $50 note._.. ..-....---.....---. TO: imine 25 
ee |; S. D., A. Bruon & Co. -....... 22-2. - 31 1 03 120 00 
oe K. T. ‘Bustin, i in wagons, for articles short 22 15 26 00 

I. seitiiiaines thts stesdied a ies eitniinies Weiienib eng then 1,600 52 44,041 77 

443 

ia ilies caine emia 1,600 52 44,041 77 

June 7. To cash, coll’g $50 note.___-. .... ....---.----- 25 
$e BG. Die TN ooh ns cis no pg etamin comnsccnsn 1,600 52 
al. o . oO awe as per “statement A here- 

ith BRAN AR TENS Meee eR 117 59 
1,718 11 
45,760 18 
CREDIT. 

Jan’y 17. By note Jan’y 10,90 D. D..----.-- 1657 10612 2433 46 
6 rT 10, 6 mm... 2-2 eee eee - = 157) 102 12) 2,433 46 
eee “ 10,9 m. 8 aececceaee- 157 10612 2,483 46 
6 “ é 6 13, NE. Bivins cncninesemmtone, See 4 27 100 00 
6 ‘© By 18 wagons. .-.. .-.---------.-----------— 150 30 93 742 10 
66 rT By | note Wm. H. Graves- Sa el: I  eiehailibe 50 00 
sé 66 Se GO oe 50 00 
bé 66 é6 66 66 pee ae hy é6 OE ee 50 00 
66 rT rT 66 és ae i Gone 50 00 
¢é éé 66 é6 6é sige i 50 00 
rT; rT) 66 66 6 IE a PRIN R TS POLAT SE SR e 12 5O 50 00 
6 “ By account OI isin estos eal 6 2 02 48 66 
ee hina 4 % 141 7 35 187 71 
“<< 2. * cash ‘paid Capt. Morgan-.--- tivimnimon: Ie 230 75 00 

Feb. 5-19. ‘* iii ts tan 124 2 20 64 00 
“cs 622, = ac a tiie iad tas ineblbia iad > SE 1 93 60 91 
. 23. « 6 wae ies 31 10 00 
“wo 625. 66 OO eS TT 111 2 69 87 650 

June 16. “ acc’tsale No. 730...-.-...... 7 B.C...2...---2.-- ++ -e- 260 21 
T Te ‘ Bi sicihcisisiniscinion ee i ceca aetna 144 62 
46 66 rT ‘6 , Sore 5 RES ARON PTE 181 63 


‘ a et re gee i ie ae ae 
ae ace lea es aoe a le SR ROR sete AE Ss abs Ba CO 
a a i eT Ate eS ee ee AOS ae 


y Vez iat ; ste ‘ ize soviet ait palitia 
- r ; ms " P a ia bobo t Bt cin hits i wal ot i ais ARS li tie Bet i fl 
ts A i Ne ned Sl Si GA Sea ad Re ARTA ty ak bas Att ARES Cobia a atcha as pple eS 
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1881. 
June 16. 
és ée¢ 


be ae Oe i Bik a 
i Gh chai . 
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By acc’t sale No. 784...~-.---. 
sé G6 


eg 
BO icicles eit 


ic OT 
TA ici asl san 
744 casei 
745 = 
a 
Se 
. on 


FO iciaciein amen 
ere iain 
ee 
ep 
TR tistics dma 
a 
Paintin wince 
re 


SSR 
was on 


a 


bo 
—_ 
All forwarded to assignee, through Mr. Whipple. 


Soo cost Sm MOO 


506 B. C, 


Days. Interest. 


ae ae ae 
-_ 


385 64 
385 64 


ew ee @@e @eee &@ 2 O82 ee 2e 
@Se@woeweeecoewe 2 22 22228 
Se ee @eeeeen @ = £+%@aeee@ ee 
@@pee-ec2eae e@moe oe | 83@@ @ eee 
ese @oe @@ @eeneo @e > aD Ge > =P 
ee @eeen 2a @o2 = @& @ aw =D ob ape 
Seaee@eneecw aw@we-ao = =) 2 @ eee 
Serna awae @.e a @ = = OGD aD aD aD 
Se @e@woe o@e2e 2 £422 @ eee 
@e@ @e@ee@e@s+ @ee @2@ oe £&®2 2222 
eS @e@e@we@e 2aeeoe aoa > ao ap GD oD cB 
ecw oe ©@ @2@Eeee ool © ee e2ee 
S@e @eQee ee e@e@ oo FF @ eoaeee 
ee @ew@e@eececre2neane _ ®@2 @ @@e 
ee @ ewe eaee2 oeFllClUO OOO Se 
@EQ-eem eee come@oee 2 .£+@®@@2@22224 
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1881. Days. Interest. 


June 16. By ace’t sale NG, TUB incense ‘3 niall tne > nplapsabaiiaay 82 06 
sith sain MS Sips linia” emma 39 34 

6c 6 ‘6 rT SSSR 3 ibis seaimddbitaids’ >< imeinabapiiai 98 98 
rT rT rT rT oe eae I a 69 56 
é6 66 66 bs AS eee 3 PA TEP ane ORNS A TES TN ee 113 20 
bs rT rT rT; SR TRE Pe gem 1 sibs sbiiahtitn aedeniaan dh. eipdipianinls 34 34 
66 66 rT; 66 ST aoe 2 Aieiiiliiali didi’ wie.  sclaipaivaaias 70 00 
rT; rT rT rT eae ara 1 hsicsidiestia’ scguains ins < * abelian 41 36 
66 rT 66 b6 Oe 2 jac deebinadene>dea:.  abtioaen 85 35 
66 66 66 rT 805 ee Se Se 75 35 
bb 66 bb 66 | SR eee ] a a 28 37 
66 rT rT) rT SSCS! 2 SE FE Te poe gE ee 81 31 
“ 66 6 66 EE OS he amar ok ela 79 12 
66 66 rT ents «= Sitabeliansanmem | a a 38 37 
66 66 66 66 TBS See ee | eee ae 1 Rite pee en oo gap MeO 31 88 
bb 66 73 ‘6 IE ANE Seige ] SIE SIE Ne Sue ee eae eee Om 33 38 
‘4 ‘6 ‘ 66 SEES 2 LORS eR eT ES 49 88 
rT rT rT rT EN Ra i a 73 70 
66 66 By interest___ ._ .. .__._....... 888 ones = = 385 64 
Tr “© 6 balance due C. G. POP B Coy cscs icnscwe socen cnc. s. $508 © 
45,760 18 


E. & O. E. 


June 16. To balance due C. P. Peper & vies niin then ideiinnnainin Swe 
C 


On hand... 65000. i222. 3 B.C. 
BO OTIS ok on. Ccentnnnae 1 « now being traced up. 


445 A. 
St. Lours, Mo., June 16, 1881. 
Mr. W. A. Moore in Account with Charles G. Peper & Co. 


Statement for Interest on Freight. 


_ 1880. Days. Interest. Freight. 
Nov. 20. To cash we TPE OM: OT O etin on cis: seni once B00 2 12 36 90 
6 23. + mM cine tase 2 58 45 10 
66 26. $s " ES Sea CRT ECCT eM 68 12 30 
Dec. RE a “ 6: Seiten apa liii toniipalts wenn’ ROE WW ‘16 40 
4. a ty TERE «arene ee Gran ea ve a ENN Re 194 1 32 24 60 

6 8. a si aul ilaclaecetl a 190 2 82 53 
6 10. * - a, SARA tiene, Re eae hy aes ape 188 277 53 30 
bs 11. bb 66 1 ap ne: ea 91 410 
a 14. " ae Be sae P ..-- 184 62 12 30 
6 20. + “ Fe  cuiaiaslaast ikea wiacdaiiaiaciaainas: ae 1 4] 28 70 
6 21. - “ Re eT er RS eS 1 21 24 6O 
T 23. 6 6 a a eee 20) 410 
ai 66 bé 66 yA bé NE ee REE a SRE ENE, 39 8 YQ 
oe se ee i ie na aad 174 4 16 86 10 
6 27. ate sa Ran. es cies ahceecthiiint bind baie mee 2 44 49 90 

6 28. 64 6 TF  : ncteacdiminiiin a. ee 307 5 
oo a ia ER ete er tani nema sciatica tiieg = a 37 8 YO 
“4 30 66 6 a a aie 168 ) pons 49 v0 
bé 6é éé bé 20 oe os “of 6 12 4 0O 
he 31 66 ee RE Meee hey en MR rE RA ee 167 1 7) 36 90 
Jan’y 3 6 6 Ee Se eR AN 43 20 50 
6 12. 6 a RT ag SRE AIC OE ODN ENNIO TET AND 155 1 59 36 90 
” at vy a aie 2 61 61 50 
+. 6 66 Be SOI edge | eo ea 146 2 4% 61 50 
4 22 ee 6 ie 145 1 OS 49 20 
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1880. 


Jan’y 31. To cash p’d fr’t on 15 B. 
éé &é éé ; 66 & 
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Feb. 1. « “50 
es ‘ 9 
a 8. 66 rT 19 
G6 11. 66 66 12 
66 14. 66 cs 12 
bc 15 66 os 33 
bs 16. 66 66 39 
a SF ee on 7 
(t 19. ‘6 66 20) 
6: Se sag 16 
ae vi 20 
a bé 6 é 4 
“24 4 “ 27 
6c 26. bé 66 18 
Mar. 2 « : 6 
oe “ 17 
Tr er “ 19 
Me oe “ 61 
“yo « ‘4 21 
aes | eee 6 36 
rT 16 66 os 10 
rT 17 bc 66 21 
‘6 91. ‘6 rT 6 
66 99). 3 66 10 
66 24. 66 66 15 
‘6 80. bs T: 11 
‘6 31. ‘6 rT 15 
RO 36. caw nctéaia seeescue a 
6 I>: jeissseaibiliiek dieinbig wailed 2 
6 “RR aeenar ae Sah pate pene ae a 7 
6 NOU. piipiesias deisel lie 5 
446 
Forward_- -.__- 859 
April 15. To cash paid on- 65 
sé 16. 6é Tt & 
bé 1. rT ‘és & 
46 26. sé 66 6 
73 rT rT bé 5 
sé 27. éé 66 3 
May 3 * 2 7 
bi 4. rT ‘6 3 
6s Q, ‘ 66 5 
6é 14. é6 sé 10 
‘ 24. 7 ‘6 4 


June 16. To interest... .-_. .._... 


Dec. 24. 


Jan’y 17. 
"26. 


C. 
¢ 


é 


Days. Interest. Freight. 


@eereewee 2 we S22 2 Oe ~ = @ @& 
em @e@me@mecrewee om we @wewee 
ee e@m ee @e 2 2 wee O@Oe@eeee 
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CREDIT. 


my OUNCE EE Br Gen. 5 cine Kone cnticnuccasee 


é bé l éé 


be 66 4 éé 


Balance of interest, Dr. 


@eq@cnweeen~@2@ @ -@-82=- 28 @ @ @ ee 


ewrwee *@ @ee ae @2@2@ee@@ oeoee @ @ 


136 2 32 
6 1 24 
135 7 68 
133 1 36 
128 2 76 
125 1 71 
122 1 67 
121 4 55 
120 5 33 
119 95 
117 2 66 
115 2 10 
113 Siac 
6 3 09 

112 3 45 
110 2 25 
106 13 
105 2 03 
103 2 23 
99 6 88 

96 . 2 29 

93 3 81 

92 1 05 

91 2 17 

87 59 

86 99 

84 1 44 

78 98 

77 1 31 

73 17 

7 16 

69 55 

65 37 

126 92 

126 92 

62 42 

61 56 

56 51 

51 renee 

6 65 

5 17 

44 35 

43 43 

38 21 

33 37 

23 11 

130 70 

174 12 29 
150 18 
141 64 
13 11 


$117 59 


61 50 
32 80 
205 00 
36 90 


86 10 
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EXHIBIT A.—Rosertson, N. P. 
Sr. Louris, Mo., June 16th, 1881. 


Mr. W. A. Moore, Hot Springs, Arks. in Account with Charles G. Peper 
. & Co. 


Note dated Jan’y 10, 81, payable 90 days after 


i ans iain eee ose naeicnean .--- 2,483 46 
OR DRY TU Re hw ribicwnicmnncews 686 10 
, Tr Sinus pearasenaeaieeiiindmimaamagiiciiays 56 00 
OR Tin ce Mintek Kaew reenn aoc wanen, Oe 

—— 1,067 10 

1,366 36 

Interest to June 16.--.---.- ------..--..------ iia 71 35 

1,437 71 


Note dated Jan’y 10, ’81, payable six mos. after 
UI. a sini i ERE R ARERR incest nahin 2,433 46 


Interest to June 1G6....-.....2 ..-.5..-....... 10612 | 
2,039 58 


Note dated Jan’y 10, ’81, — 9 m. after 


OO iis itis tee Ai et ok a i ie oe cite 2,433 46 
Interest to June 16 .....- .-.... ..... -......- 106 12 
2,539 58 
Note, Jan’y 13, ’81, pay ied Ist fixed .------- 100 00 
Interest to June hat at eae 4 27 
Secured by deeds of trust. * * 
104 27 
Total notes & interest _----_._.__- casee | 6,621 14 
PYINGIDAL 5 22-5 5 nd oe ene nen - i sie inhi caster $6,333 28 
TOOT one en chi ndnendlenee compen siae Mininiacaciei 287 86 
I sks sites ilinn iia ata canis slininaed waitin wsdhin Siena’ $6,621 14 
E. & O. E 
447 Exursit “ 131.”—J. Ropertson, N. P. 


St. Louis, Mo., June 16th, 1883. 
Mr. W. A. Moore, Hot Springs Ark., in Account with Charles G. Peper 
& Co. 


June 16. To debit, as per statement ---.---. .--..--.---------- : 44.042 02 
a OO a ee aiessan debian: « caeoabiaudiianctsminn 1.600 52 
rT (6 bs ‘on freight ..-. .---..------ 117 50 
z ‘“ Credit interest on fre ‘ight on 229 B C. + @ a, $4. 10, 938. 90, 
from Feb. 24 to June 16, 112d. -----. ee le lll 29 28 
BS hj 
45,730 90 


v 3 ya a Co MG Se detseetbee a bau eae 
Se MMR MNES: TTC rol Coes Baie ? Ech said aks: DAE 


106 12 2,488 46 
106 12 2,433 46 
106 12 2,483 46 


4 27 100 00 
30 93 742 10 
50 00 

50 00 

50 00 

50 00 

50 00 

12 50 50 00 
2 02 48 66 
7 35 187 71. 
2 88 75 00 
2 20 64 00 
1 93 60 90 
31 10 00 

2 69 87 50 
3038 73 9,762 79 
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CREDIT. 

Jan’y 17. By note, Jan’y 10, 90d. d..--------~-~---- ---- 157 
6 cS 66 ek REA RAS RCE Ste ON oe 157 
6 be bb 6 ‘ Om. ___. 157 
6 ToL 6 ‘© 13 Sept. 1, fx...-.---.--.-.. 154 
bé 66 66 13 wagons -._-- cnae meee 150 
6 “© ¢ ~ note, Wm. H. Graves ..--.--- 150 
b6 ‘cb ‘6 te, puede eRe Mapes em nr PEM UE Se MT 66 
bs bck 66 be aS ALTARS RIO ee Se 66 
66 ry an 7: bc b6 PRIS ae 66 
bc 7 ef 73 ee as Taal cae ame eS 66 
‘6 " b6- ate i oa aces 66 
rT +6 8 pees T Be Oy soos cemmia do ws sees enennn Hs 
bc 96. *§ 66 a a eR ek Ek ss 141 
«6629. “ cash p’d Capt. Morgan .--------- -- Savaiieeie 138 

Feb.5-19. ‘ ” sad siete ae Sahai: is acing 124 
6 22, && 66 ce ee ENTE GL OPEL N SARE ONE Ae 114 
éc 23. 6c be be POTS EVN era eee a OE eT En coe 113 
66 25. 6c 66 > saan TP ORT EHO ET He een OEE RE 111 
«©6624. By acct.sale-... 7 B.C a iin 298 99 
‘6 66 66 ee te Fe RR Ie MR 91 62 
bb bb 66 st 1 I a 42 41 
66 66 6c TL 10 ee ar en ae Be Te LPO 407 02 
6 6 66 as 66 snips tei iage i eh saith avin 458 51 
64 66 66 oe an ee 12 66 as iis ic sae ae “aah hr sala 508 90 
‘6 66 rT: ees. Gee ER DRL NIE MO 989 28 
b6 &6 rT; le ee TN =, 5 a hte 8 819 11 
ra rT} Ts is me PER 311 00 
‘6 66 bo REE Ses, a SEMEN TREO RRO a OA 256 81 
rT rT rT ere Se Rotem 131 84 
bé bé 66 eT NES. Shaeeeea tnt eee a gee ae 831 81 
66 b6 iT I Pos Tes Me BORER AE PAP eR TPR SRE 271 46 
&6 66 rT te eka ON 221 87 
b6 bé 66 SN 5b 66 ET MEN pea 223 89 
P 6 rT a 5 OM AN ae aa 372 95 
6 6 rT EAE? Se. SRM Uae 8 So aetelen ane wie Vets 197 71 
66 rT ‘6 iC 631 44 
bb bé on ee 19 ¢ Se Er NE 822 58 
6 és éé i A SI a 770 16 
66 rT 46 Se 8 sé SHER, OO ea BS 3538 04 
6 bé bé a <M a 464 37 
66 66 bé aa 6 «8 i i a 243 68 
66 rT 6 PROSE TN eee. Oe A 42 54 
bs rT rT oo ee days ARS CELTS ARR camisinamis 

June 16. 6 aicauiihs uA TP eccia cibindtsiaed Sethian 65 79 
rv i rT Pa T ES Sc TS are act aeRO a et ee a 144 12 
‘6 66 66 BR ed a ENN EE Ete Sad Ree OE 334 48 
66 rT rT TOE Ses RE ate PSH Ss RE Seg 70 69 
‘6 6 rT FE Sa Aare RE ee ee Ne TS 39 79 
bs 66 rT Ree ee 317 91 

Forward... 27 Siti sepnieeiisiiliabaiis 972 78 

448 

Meee . ooo i FO Tet ls edie ents ndenidienonen 972 78 
June 16. Byacc’tsale..-- 5 “ lll llll lll 178 85 
bs bs Es, Ro RE sR Eee Ber nae 72 11 
66 66 bina aap 366 29 
bc rT aba ae ‘im 109 15 
rT bs ocala janis 146 96 
66 ‘6 eiaaide em 141 70 
6 6 " 2 AR 88 38 


SS ELLE LEI TIE IES ITIL AE 3 


689 17 18,739 25 


687 17 18,739 25 
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ni lint» 119 27 
—— ite 122 76 


June 16. By ace’t sale... 8 
66 66 4 
T v6 6 ssiasiiaath ceitiimisise "iin 209 98 
1 
1 


ra “ 7 ee __-..--. 2,197 63 
r a ae 


oe 6 We eked sen hatching wack: Smwbaaeaie 489 94 
| ‘6 ‘6 WO Oe ihe ohh sda Saas Gace cde shinai ie 912 34 
: rT rT 759, 20- sieiiliia << te aliensecaieii 766 80 


rT rT TN i a Late liaiiene - 181 34 


“ ee Ne i ceridiiakens peng obese. ened sacar 
si 6 Ta. Dr akc onc beuwe sii < aardata Seabee 703 60 
a a6 Pets BR hbk ls etcene | witty ae Aweel eee *- Agee 
6 6c a i a 363 48 


; a 66 MR aia ii iad iiaiaiiajiacen aiiiateinicenstaeiieai: in shiinsaigiaiia 590 48 
bg 6 Rs... Sai ccniihoed aihiaaaita titi malladalbiaiteadcbinw aie.’ 5 einen acute 216 63 


id 
| sta 4 UMS Winans tg eel wa aah a onlin wh animate 


66 66 780, RARE REE ee See RGIS. SRE TIO Rs EEN a Tea IO AER 102 77 


66 ‘6 Wi ah sci atkaidein naan aabues. Mamet 236 03 
bs 66 BG Ns tate ee nko J56s ile werden sce wes 46 04 
| ‘ “ ee as we, 181 45 


rr ‘6 Se ae ot i te mie ain 290 25 
rT rT aaa thn wes Aedes Mike dee: Meas baa 157 29 


rT bé 787, TN code. akaae ikea 
wy 64 66 a acl cs paleo nenag wan mncirueoise 40 66 
PY, ey ee Oo s a a 97 
6 PY, 790, 1.2. picts ieee 3 aidatiiea 27 06 


& bi ee ae aS a ceeties acannon 41 36 


* é Be ciiceeie Adienk bebe en eteer a: ne swine 85 35 
e sé Se ci ome inne debe dens Gai wsln dees 7 3h 


bé 66 806, | ER OARS ARERR LIA Ms oie ape rs eh! eh ioe NRE tie OT Re RN SEA 28 37 


Forward... 533 689 17 41,308 91 
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Exuisit “ B.”—JuLian Rosertson, Notary Public. 


449 Constitution of the St. Louis Cotton Exchange, with rules, 

regulations, and by-laws, organized October, 1873, incorpo- 

rated July 14,1874. Rules and regulations for the sale and trans- 
fer of cotton, pages 17, 18, 19, 20, 21, and 22. 


Article 1—Samples. 


SecTIon 1. All samples of cotton exhibited for sale shall be taken 
by the licensed samplers of the St. Louis Cotton Exchange at the 
licensed public cotton warehouses storing the cotton; otherwise 
neither the buyer nor seller shall have’ the privilege of adjudicating 
— the exchange any dispute growing out of its sale and pur- 
chase. . 

Src. 2. Correct samples shall be drawn between the hoops on the 
edge of the bale without moving any hoops, and no sampler shall 
draw more than eight ounces of cotton from a bale fora sample. _ 

Src. 3. The seller shall deliver to the buyer the samples for his 
use for ten Cays, when the said samples shall be returned to the 

seller by the buyer. 
450 Sec. 4. The warehouses shall furnish receipts and separate 
samples for each bale, numbering sample, bale, and reeeipt 
alike. Receipts and sample wrappers shall also contain shipper’s 
marks and date of receipt. All numbering and lettering on sample 
paper shall be done in ink. ! 


Article II.—Sales, Examination, and Delivery. 


Section 1. When a sale of cotton has been made the seller shall 
cause the same to be weighed, the weather permitting, and allow the 
buyer five days’ time from date of sale to examine and inspect the 
bales, and all bills shall be payable at the expiration of the above 
five days, in cash or certified checks, and upon such payment the 
seller shall deliver to the buyer the warehouse receipts. The pay- 
ment of the bill by the buyer, and the delivery of the warehouse 
receipt by the seller, shall constitute delivery. 

Sec. 2. The buyer shall report (the condition of the weather 

451 and the business of the warehouse permitting) within above 

five days the acceptance of the property, and also all rejec- 

tions. A failure to report as above provided shall be deemed as 
acceptance. 

Sec. 3. In default of payment and acceptance of the property in 
five working days the factor shall have the right to resell the cotton 
for account of the buyer. 

Sec. 4. Seller’s storage on cotton shall cease when the cotton is 
weighed for sale. 

Factors shall deliver cotton to buvers in good order, and when 
mending and repairing is necessary it shall be at the expense of the 
factor. 

Sec. 5. The buyer shall remove his cotton from the warehouse 
after the expiration of two days after acceptance, the weather per- 
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mitting, or be liable for storage charges on same of two cents per 
bale per day for every day it 1s not moved after the two days; but 

this shall not apply if the cotton remains for new storage. 
452 Sec. 6. The warehouses failing to deliver the cotton, or any 

part of it ordered to be turned out by a seller for weighing 
and examination within five days, shall be liable for its value on 
the basis of 480 pounds per bale, or actual weight of it can be ascer- 
tained at price at which it was sold, and if that cannot be ascer- 
tained then at average value of entire list. 


Article ITI. | 


SECTION 1. Weighing and reweighing.—All weighers and reweig n- 
ers shall be licensed by the St. Louis Cotton Exchange, and it shall 
be their duty to make due allowance for country damage, wet and 
dirty cotton and unnecessary bagging, and for all hoops in excess of 
six, two pounds each, and the certificate of weights shall he signed 
by the weighers jointly. The weigher and reweigher shall weigh 

at the same time, and both shall be at the scales at the time 
453 of weighing, and failing to agree on proper deductions of 

weight for the condition of bales as cited above, such bales 
shall be thrown out, and may be rejected by the purchaser. 

Sec. 2. Deduction for scalage on each bale of cotton shall be two 
pounds, and all certificates of weight shall be rendered in net 
weights. 

Sec. 3. The certificate of weights signed jointly by the weigher 
and reweigher shall be binding and final on seller and buyer, and 
no claims for short weight can be made on the seller. 

Sec. 4. If the buyer fail to employ a reweigher, or does not wish 
to employ one, he shall be bound by the factor’s weigher’s weights. 

Sec. 5. Charges for weighing shall be ten cents per bale, to be paid 
by the factor, and for reweighing ten cents per bale, to be paid by 
the buyer. 

Sec. 6. All weighing must be done on the cotton beam scales, as 
recommended by the Nationel Cotton Exchange. 


454 Article I1V.—Rejected and fraudulently packed cotton. 


Section 1. The following conditions of cotton shall constitute 
ground for rejection on the part of the buyers: 

First. Any bale weighing less than three hundred pounds shall 
be deemed unmerchantuable, but the buyer may accept it if the fac- 
tor deducts four dollars per bale. 

Second. All repacked cotton. 

Third. All water-packed cotton. 

Fourth. All seedy cotton. 

Fifth. All mixed packed cotton. 

Sixth. All sandy cotton, unless original sample by which the 
cotton was bought has also been shown to be sandy. 

Seventh. All cotton which does not hold up to the grade of the 
samples by which it was bought. 

Eighth. All cotton in bad order or damaged condition. 
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Src. 2. False and fraudulently packed cotton is defined by the 
exchange as: Fraudulently packed cotton shall mean cotton packed 
with substances foreign to cotton, such as stones, iron, &c., 

455 with evident intention to defraud, and for such cotton the 
seller shall be liable for any reclamations that may be made 

for a period of six months from the time of the delivery of the cotton. 

Sec. 3. After cotton has been received, examined, weighed, and 
passed upon by the buyer, or his agents, no claim shall be made 
against the seller, except for fraudulently packed cotton, as provided 
in the preceding section. 

Sec. 4. Original and duplicate samples of all rejections shall be 
returned to the factor within five days. 

Sec. 5. Should an unduly large proportion of rejections be turned 
out of a list by the buyer, the seller shall have the cotton in dispute 
resampled, and the cotton adjudicated on such new samples. 

Sec. 6. The seller of cotton by sample shall not be obliged to 
furnish the buyer other cotton in lieu of the buyer’s rejections, but 

when sales are made on grade the seller shall furnish the 
456 exact number of the bales sold of the grade called for, sup- 
plying other bales for those which may be rejected. 

Sec. 7. Rejections out of a list of cotton of different grades, sold 
at a uniform price, shall be allowed for at the ruling price on the 
day for the grade rejected. 

Sec. 8. Cotton bought and held here, if found to be falsely or © 
fraudulently packed, shall be returned within six months from the 
date of sales, under the rules of section 2 of: this article. 


Article V.—Brokers’, Classers’, and Borers Examinations. 


SEcTION 1. All classers, borers’ examiners, and others employed 
In inspecting and classing cotton for the buyer shall be licensed by 
this exchange. They shall not take for new samples, and for bor- 
ings pickings and loose cotton, more than one pound per bale, and 
this shall be tested by the broker grading the cotton, or his chief 

employer, by weighing the resample, boring, and pickings, 
457 ~—and reporting such weight to the buyer of the cotton of each 

separate purchase. All borings, pickings, and loose cotton 
shall be delivered to the warehouse at which the examinating is 
made, and the warehouse shall deliver the same to the buyer on his 
written order. 

Sec. 2. Any one detected pilfering cotton in any work connected 

with the weighing, reweighing, sampling, resampling, boring, pick- 
ing, putting in order, etc., etc., shall immediately have his licence 
oe and if he be a member of this exchange, he shall be ex- 
velled. 
Sec. 3. All sweepings of loose cotton, naturally accumulation in 
the warehouse, shall be gathered by them and their weight reported 
to the secretary of the exchange monthly, together with the total 
number of bales together with the total number of bales received and 
delivered during the month, thus showing loss per bale. 

Sec. 4. No party who is in anywise interested in picking 
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458 cotton for pay shall be qualified as a licenced classer, weigher 
or reweigher. 


Article VI.—Public Cotton Warehouses and Compresses. 


Section 1. The public cotton warehouses shall make such rules 
and regulations concerning the handling of cotton, mending the 
same, supplying bagging, bagging and hoops, etc., as will not con- 
flict with the rules and regulations of this exchange. They fix their 
charge for mending, storage, supplying hoops, compressing, etc., and 
publish them in connection with the constitution, by-laws, rules, 
and regulations of this exchange. | 

Sec. 2. Storage certificates or cotton notes shall be lithographed 
on tinted paper, or shall be made by steel engraving, and shall have 
numbers, commencing at number one each season, and running up 
to the number the warehouse may receive of bales of cotton. Bach 
season or cotton year shall be designated on the notes as series A, 

B, C, and so on. 
459 Sec. 3. The warehouses shall keep a record of the numbers 
issued, and cancel all returned certificates by punching or de- 
facing the signature, so that the total number of valid certificates can 
be ascertained every day by reference to the warehouse books. 

Sec. 4. Only covered warehouses, where the cotton is kept pro- 
tected from rain, snow, or the weather, shall be exempt from any 
reclamations of buyers from loss of weight. 

Sec. 5. Warehouses shall report daily to the exchange the num- 
ber of bales of cotton received. and shipped during the preceding 
day and stock on hand, and the comparison of previous year, but 
they shall not embody in this receipts or deliveries from and_ to 
other warehouses. 

Sec. 6. In a sale of cotton in a licensed warehouse it shall be the 

duty of the seller or factor to notify the warehouse of the sale 
460 and transfer of that lot of cotton, and failing to notify he 
shall be liable for storage until he notifies. Es 


Article VII.—Charges. 


SEcTION 1. The following charges on sales of cotton made in this 
market shall govern all transactions of this exchange: 

Commissions not to exceed 23 per cent. on gross amount of sales. 
Brokerage, if employed by factors, .at cost. Losses collected under 
insurance, 2} per cent. on collection. Interest on freight and other 
charges advanced at 10 per cent. perannum. Factors have the right 
to insure at the expense of the owner all cotton upon which they 
have come under a rances or under acceptance. 

Drayage, labor, mending, etc., at cost. 


Article VIII. 


Section 1. The by-laws, rules and regulations of this exchange, 
adopted at its meeting August 8, 1874, shall be in force from and after 
September 1, 1874. ; 
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461 Article [X.—Arbitrators. 


Sec. 1. The board of directors of this exchange shall appoint two 
disinterested members of this exchange as public arbitrators. 

Sec. 2. The duty of said arbitrators shall be to settle all disputes 
growing out of rejected cotton. 

Src. 3. Whenever the arbitrators are unable to agree they shall 
callin a third party as umpire, and the decisions of the majority 
shall be final and binding on the members of the exchange. Either 
party has the right to call for an arbitration. 

Sec. 4. For said services said arbitrators shall be entitled to 25 
cents per bale, to be paid in every case by the losing party. 


Exuisit “C.”—J. Rosertson, Notary Public. 
462 Telegram. 


To CHARLES G. PEPER, St. Louis: 


“Don’t sell any of my cotton till I say so.” 
W. A. MOORE. 


Exuisit “D.”—J. Ropertson, Notary Public. 


Copy. 
St. Louis, May 21st, 1881. 


Mr. W. A. Moore, Hot Springs, Arks. 

Dear Sir: Referring to the 862 bales of cotton we are now hold- 
ing for you as your factors, desire to state that at present prices of 
cotton your cotton will not pay your account by at least eight thou- 
sand ($8,000) dollars, and unless we have a remittance of said amount 
within ten days from this date we shall sell your cotton in usual 
course of cotton gales here, and without further notice. We have 
mailed a copy of this to your assignee, Mr. S. W. Fordyce. 


Yours truly, 
(Signed) CHARLES G. PEPER & CO. 


JUNE 16, ’81. 
Col. WHIPPLE. 
Deak Sir: The original of within was handed Mr. Moore at Hot 
Springs by our agent, Capt. Juno. H. Morgan, and the copy- 
463 book copy was handed to Mr. Fordyce by same party. 


Yours truly, 
C. PEPER & CO. 


SAMUEL W. FORDYCE, &¢., Ef AL. 179 


Exursit “ E.”—J. Rospertson, Notary Public. 


St. Louris, Mo., Feb. 14, 1881. 
Dear Sir: We herewith submit our to-day’s market quotations : 


Cotton. White. Stain. 
PRU TREE 5k. os os Sawn dia acta Wiaiaaceis 123 
CONE SII a os os es aan 12 
PE iia sb ritve vacua nndhnanse- ee neanne pain 114 104 
BA CASI oss oo i es eh a een 10% 93 
Geed OFGINEFY 2.2.3 oi ee in ns wth i iat te 9% 8} 
OOGTNBEY oes ei dicks sii isi a usd actos Succeed aaa 84 
Low ordinary .------------..--. pg at ik coe ce 73 


CHARLES G. PEPER & CO. 


Exurisit “ F.”—J. Ropertson, Notary Public. 


St. Louis, Mo., June 2, 1881. 
DEAR Sik: We herewith submit our to-day’s market quotations: 


Cotton. White. Stain. 
NE I pi is een etinnadydiinwas Kaan awe 12} 
COE SE ig iia ete eine en nie sinin ne arcn olan 11} 
Middling-_---_------.- tsb a osetia ok ile Sh a wi icc i sacl 103 93% 
Low middling -----.----------- Hn Or ae ea RS OOO 93 83 
Ordinary ~----- sie Sag ee sai Unk EN i Ne ents ete ih hh i 73 
Low ordinary -_---.- --- i un 66 alk Ahh Kaees Sinica 63 


-. CHARLES G. PEPER & CO. 
Exhibits “G” to “N.” 
Exuisit G.—J. Ropertson, N. P. 


St. Louis, M’ch 9th, 1881. 
W. A. Moore, Esq., 
Hot Springs, Ark. 
~ Dear Str: The bearer of this, Mr. Fred. Lipphardt, is our book- 
keeper, whom we send for the purpose of obtaining for us a com- 
plete statement of your business. Please assist him all in your 
power, and oblige, Yours truly, 
Signed CHARLES G. PEPER &«& CO. 
As cotton is constantly declining we must request you not to draw 
exceeding $35.00 per bale. We shall be pleased to return’ to the old 


tizure ($40) so soon as the market warrants It. | 
Signed — CHARLES G. PEPER & CO. 


464 Exuipit H.—J. Ropertson, N. P. 


Sr. Louis, March 29th, 1881. 
Mr. W. A. Moore, 
Hot Springs, Ark. 
Dear Sir: Cotton has to-day again declined } of a cent, and strong 
indications that it will go lower. . 
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180 CHARLES G. PEPER, &¢., ET AL. VS. A 

Your late shipment was nearly all low cottons, and the entire list 
we are holding would barely, on to-day’s market, pay us out, conse- 
quently there would be nothing left to apply on your notes. As 
property in your town is high in price and in ready demand, we 
must ask that you commence at an early date to dispose of at least 
some of your real estate. You are aware that your first note comes 
due April 10-13, and there remains to pay on same $1,691.36 and 
interest. 

Please, also, to endeavor to sell th- balance of wagons on hand 
and collect from Reeves & Co. all you can, and remit us proceeds of 

wagons and } of collections from Reeves & Co., as agreed upon. 
465 Our sincere advice, and in our estimation the only course 
that is left for you to pursue to come out safe, out of your present 

embarrassment is, that you unload your realty and pay debts with 
it. We would advise this method, if we did not have a dollar’s worth 
of interest in your affairs. When once again in easy. circumstances 
you no doubt will have profited by experience of the past, and will 
for the future know how to steer, so as to avoid “ storms.” 

It is our sincere hope that you will come out all right, but the 
only means by which it can be done is by doing as indicated herein. 

Please let us hear from you in answer to this. | 

Yours, truly, (Signed) CHARLES G. PEPER& CoO. 

M’d’'l’g, 9, 108. | 

Market dull. 
466 EXHIBIT J.—J. Rosertson, N. P. 


St. Louis, April 12th, 1881. 
W. A. Moore, Esq., Hot Springs, Arks. 

DEAR Sir: Your favor of the 10th inst. to hand. As stated in 
our last letter we will extend your first note for 30 days, but as here- 
tofore stated, there being no margin in our cotton, we must urgently 
request that you dispose of realty in the next thirty days, in order 
that you may not be compelled to ask further time, and we do not 
think we could grant it. 

Awaiting the 5 bales of Reeves & Co. cotton, we remain, 


Yours, truly, . (Signed) CHARLES G. PEPER & CO., 
L. 


Exuipir “ K.”—J. Ropertson, N. P. 
St. Louis, April 29th, 1881. 
W. A. Moore, Esq., Hot Springs, Arks. 

DEAR Stk: As cotton is still declining, we are necessitated 
467 to ask you to draw not exceeding $30.00 per bale. 

We regret to be compelled to ask this, but the present 
prices and the grades of cotten now arising do not justify a higher 
figure, if it presumed that we have a margin covering us against a 
possible further decline. ? 

Yours, truly, (Signed) CHARLES G. PEPER &« CO., 
L. 


Middling, 103c. 
Market dull. 


SAMUEL W. FORDYCE, &C¢., ET AL. 1Sl 


Exuinit “ L.”—J. Ropertson, N. P. 


St. Lovis, May 12th, 1881. 
W. A. Moorg, Esq., Hot Springs, Arks. 

DEAR Sir: Your communication of the llth inst.,as also half 
rate message to hand. 

On strength of your promise to remit $500, proceeds of sale of 
Pyatt place, we will protect your note due to-morrow. If you con- 

sider our position thoroughly you will admit that we have 

468 not been exacting. In the first place, we gave you all the 

time asked for on the notes, in order to make certain that 

they would be met upon maturity ; furthermore, we have all along 

advised you for your own good to dispose of real estate ; as nothing 

was done in that direction, we felt that your interest centered in see- 

ing others paid, and no effort made in our direction. You say that 

we are fully covered, but you overlook the fact that at present 

rices of cotton you now owe us more than to any of your creditors ; 
rence our uneasiness, quite natural. 

We are pleased that you have commenced disposing of real estate, 
and again extend our sincere advice to reduce your liabilities in or- 
der to see your way out. 

We will extend the balance of your first note for 30 days longer. 

Of the 13 wagons there are 7 toaccount. Please let us know 
469 when we may look for proceeds of same. Just now ought to 


be good time for disposing of them. 
Yours, truly, (Signed) CHARLES G. PEPER & CO. 


Middling, 10$c. Market dull. 


Exuisit “ M.”—J. Ropertson, N. P. 


St. Louis, May 14th, 1881. 


W. A. Moore, Esq., Hot Springs, Arks. 

DEAR Sir: Your favor of the 13th inst. with draft for $325.00 to 
hand, and said amount applied to credit of your Ist note. We have 
protected said note, and rely on the remainder of the $500 coming 
forth on the 1st prox., as stated in your letter. 

Although the market has been a little firmer in the last few days, 
we have no confidence in cotton going higher, and even if it should 

advance some, the shrinkage in weight, storage, insurance, 
470 and interest will eat that up. As at present prices your cot- 

ton ac. is far behind, and for fear of a still further decline we 
desire to sell, say 250 to 300 bales of your lowest cotton. - 

Yours, truly, (Signed) CHARLES G. PEPER & CO., 


de 
Exuisit N.—J. Ropertson, N. P. 
Telegram. 


W. A. Moore, Hot Springs, Ark. 
Will act in accordance with our letter twenty-first inst. 


(Signed) CHARLES G. PEPER & CO. 
Collect. , 
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182 CHARLES G. PEPER, &C., ET AL. VS. 
Exuisit “ O.”—J. RosBertson, J. P. 


id St. Louis, Jan’y 19th, 1881. 
NG Mr. W. A. Moore, Hot Springs,-Arks. 
he Dear Sir: Your telegram received. You do not think it 
471 advisable for you to offer your cotton just now, for we are of 
the opinion there will be an advance ere long. Awaiting 
your shipments we remain, 
Yours, truly, (Signed) CHARLES G. PEPER & CO. 
Middling, 113. 


Exuisit P.—J. Ropertson, N. P. 


t St. Louis, Feb. 16, 1881. 
Mr. W. A. Moore, Hot Springs, Ark. 


Dear Sir: Your telegram received. We shall abide by your in- 
structions, although we think you would profit by selling from 
middling down on present market, as low cottons are plentiful, and 


no chance of holding their own in comparison with high cottons. 
Yours, truly, (Signed) CHARLES G. PEPER & CO. 


Middling, 11}. 


ExuHisit “ Q.”—J. Rosertson, N. P. 


472 Hort Sprinoas, ArK., March 31, 1881. 
Messrs. CHARLES G. PEPER & Co., St. Louis. 


DEAR Sirs: Replying to your favor of 29 inst., we note the de- 
cline in cotton, and appreciate your anxiety in the matter. At the 
same time are hopeful that the market will assume a better tone. A 
very similar condition existed last season from which it recovered. 
We, however, lost several thousand dollars by having sold during 
the depression, and trust we shall not be required to make the sac- 
rifice again this season. We are fully alive to all the circumstances 
surrounding our business, and are using our best endeavors to dis- 
pose of property. But it is different to force sales of real estate and 
realize its value. Besides the property being encumbered and con- 

trolled by a party living at such a distance as your good selves, 
473 with nobody here to represent them, is a most serious draw- 

back, but for which, [we] have no doubt, would ere this have 
made some sales. There have been fresh arrivals of parties desiring 
to purchase, but we are unable to negotiate with them, for the reason 
that they want to close a trade at once,and when they cannot do so 
with one party they look elsewhere, or possibly abandon the idea. 
Now, we would suggest that vou authorize the trustee to release the 
property conveyed to you whenever the money shall be placed to 
your credit in bank here. This will so simplify matters that we 
may be able to unload. 

Regarding the wagons, have to say that on account of existing ar- 
rangements, we are unable to extend any favors to our friends, many 
of whom, though perfectly good, have not the ready cash in hand to 
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pay fora wagon. It has been our custom to sell wagons $ cash, giving 

time to ie parties for balance. The the arrangement between 
474 us precludes the possibility of doing so now, or so long as we 

are thus hampered. The consequence is people buy wagons 
of our neighbors. You can thus see that wagons are dead stock. 
We have not received any money from Reeves & Co., but are now 
in receipt of a letter from them advising us they will make remit- 
tance at early date. So soon as received you can depend on receiv- 
ing your 3 as agreed. We are confident of working through all 
right, even without disposing of real estate, but shall hasten the 
desired end by making a sale the very first opportunity, otherwise 
we might have to ask the indulgence of our friends, which we hope 
to avoid. 

Thanking you, I remain, W. A. MOORE, 


) S. 


Exuipit “R.”—J. Ropertson, Notary Public. 


* 


475 Hort Sprincs, ArK., May 11, 1881. 
Messrs. CHas. G. PEPER & Co., St. Louisa. 


Dear Sirs: We trust you may yet reconsider your determination 
relative to the acceptance due 13th inst. You hold mortgages cov- 
ering all of my property, and are fully secured. We have treated 
you fairly throughout, and we think you can afford to be lenient. 
We are doing all possible under the circumstances, and are hopeful 
of getting through all right. Of course if you who are secured 
persist in forcing us to the wall, we cannot expect generous treat- 
ment from others who have no security. Please be kind enough to 
protect the said paper, and the favor will be duly appreciated. 

The hotel on which you hold mortgage is now leased (@ $100 per 
month. 


Yours, truly, : W. A. MOORE, 
S. 


476 Exuisit “S.”—J. Ropertson, Notary Public. 


Hor Sprinos, ArK., May 13, 1881. 
Messrs. Cuas. G. PEPER & Co., St. Louis, Mo. 

Dear Siks: Enclosed please find Messrs. A. Bruon & Co. st. No. 4942 
on La Clede Bank for $325.00. This is the amount received as part 
payment on the Pyatt place, the sale of which we advised you per 
telegram. The purchaser intended to pay cash on the spot, as he 
had himself sold a piece of property for $1,000, but was disappointed, 
and will not get the balance until June Ist, when we will remit the 
amount. Hope you have arranged to protect our note. Are using 
best endeavors to dispose of more property. 

W. A. MOORE, 


S. 
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Sale No. 137. 


CHARLES G. PEPER, &C., ET AL. VS. 


STATE oF Missouri, County and City of St. Louis: 


I, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co. 100 bales cotton, as enumerated below, and 
that same weighed 47,263 pounds net. 

Delivered to A. Meier & Co. 

Witness my hand, this 2 day of June, 1881. 


Duplicate. H. A. BLOCK. 
3) PP) rs) ; 
No. |&| Lbs. No. Lbs. No. |3! Lbs. No. |3] Lbs. 
a = = 
25682 |- 465 25772 |_- 502 25798 |_- 500 26020 |__ §25 
683 |__ 411 773 |. 433 799 |. 556 21 |_- 318 
684 |_. 495 774 \_- 485 800 |_- 463 22 i... 466 
685 |__ 554 775 j-- 478 801 |_- 395 23 |__ 470 
686 j__ 503 776 |_. 405 802 | .- 477 24 |__ 530 
687 |_- 518 x fe ee 473 803 |_- 503 25 |. 529 
688 |__ 501 778 |_- 464 804 |_- 453 26 |. 476 
689 j__ 452 779 }_L 545 805 |_- 286 27 j_- 488 
711 |. §26 780 |_- 452 806 |_- 482 28 |__ 415 
712 |__ 547 781 |_- 410 807 |_- 535 29 |_. §13 
713 |. 377 782 |_. 503 808 |__ 527 30 |_. 548 
714 |__ 435 783 j.- 501 809 |__ 510 31 |- 497 
715 |__ 409 784 |_- 517 813 j__ 538 32 |_- 420 
716 |_- 464 785 |_- 426 814 |__ 508 33 |. 549 
717 |.- 489 786 |_- 397 815 |__ 498 34 |__ 456 
718 |_- 500 787 |. 403 816 |__ 447 35 |_- 481 
719 |_. 483 788 |_- 521 817 |. 418 36 |-- 477 
763 |_- 395 |) 789 j__ 537 848 j__ 402 37 |. 458 
765 |_- 007 || 790 '__ 433 849 [_. 385 38 |_- 457 
766 |_-. 442 |; 791 |. 428 | 850 |. 414 107 |_- 491 
767 |_- 411 | 7938 |. 457 : 851 |__ 443 108 |_- 434 
768 |_- 558 | 794 |__ 433 | 852 __ 362 109 |_- 540 
769 |_| 504 795 |_- 78 | 853 |_| 479 110 |_- 480 
770 j_- 502 796 j_. 538 | 854 |_- 438 111 {_- 520 
771 |. 512 797 |. 455 | 26019 |. 555 112 |_- 497 
11,960 | 11,694 | | | 11,574 12,035 
| { 


481 


Sale No. 137. 
STATE OF Missour!, County and City of St. Louis: 


SAMUEL W. FORDYCE, &C., ET AL. 


187 


I, the undersigned, weigher, hereby certify that I have weighed for 
C. G. Peper & Co. 100 bales cotton, as enumerated below, and that 
same weighed 48635 pounds net. 

Delivered to A. Meier & Co. 

Witness my hand, this 2 day of June, 1881. 


H. A. BLOCK. 


| ee oe" 

No. [3] Lbs. || No. [S| Lte. || No. [8] Lbs. | No. [8] Lobe. 

= aH a 3 & 

26113 |_- 536 || 26456 |--| 446 || 26703 |- 496 || 27526 |-- 478 
114 |_ 530 457 |-- 540 704 |_- 484 527' |-- 421 
115 |_- 490 458 |--| 470 705 |. 419 528 |-- 487 
116 |__ 450 459 |-.' 448 706 |.- 560 529 |-- 542 
117 |.. 5238 460 |--; 501 707 |-- 472 530 j-- 531 
118 {|__| 495 501 |--| 557 708 |_- 438 531 |-- 436 
119 |.- 432 502 |--| 438 709 |_- 496 764 |-- 540 
120 |_- 467 503 |--| 421 837 |.. 623 | = 765 |-- 464 
121 |__ 518 504 |--; 499 838 |_| 495} 766 |-- 432 
122 |_- 482 505 |-- 506 | = 839 |_- 471 767 |-- 491 
441 |__| 495 506 |-- 524 || 840 |--| 420) 768 |-- 455 
442 |__ 508 507 |-- 503 || = 841 j-- 443 769 |-- 456 
443 |__ 448 690 |~- 475 || 27397 |_- 489 770 |-- 493 
444 |__ 476 691 |-- 446 |, 398 |. 448 771 j-- 453 
445 | _- 503; 692 |-- 489 |, 399 |-- 500 || 772 |-- 540 
446 |__| 388 693 |-- 548) 400 | 500 || = 778 |-- 520 
447 |__| 472 694 |-- 532, 401 |-- 517 |} 774 |-- 513 
448 |__ 538 695 |-- 485 |; 402 |-- 556 || 775 |-- 433 
449 |__| 442 696 |-- 530 |} = 403 |. 455 || 776 |-- 438 
450 |_- 500 697 |-- 475 | 404 |-- 508 || 777 |-- 393 

| | 
451 |__ 462 698 |-- 509 | 405 _- 514; = 778 |-- 543 
452 |_| 426 699 |--| 443 | 406 --, = 498. | 779 |-- 451 
453 | _- 454 700 | -- 705, 407 --) 555 |) 780 | -- 427 
454 |__ 509 | 701 |-- 483) 408 |. 450 | 781 |-- 512 
455 |_- 417 || = 702 |-- 373 || 409 |--| 475] 782 |-- G02 
11,955 | 12,446 | | | 12,182 | 12,051 

is 2 j 


ali ateailaaematinae lle  En hee eo RO ES 


iG Die ight chi Fete 038 bpthe Ea SE 


; 
: 
: 
: 
: 


188 CHARLES G. PEPER, &¢., ET AL. VS. 


482 Sale 137. 
STaTE OF Missouri, County and City of St. Louis: 


I, the undersigned, weigher, hereby certify that I have weighed 
for C.G Peper & Co. 100 bales cotton, as enumerated below, and 


that same weighed 47,136 pounds net. 


Delivered to A. Meier & Co. 
Witness my hand, this 2 day of June, 1881. 


Duplicate. H. A. BLOCK. 
M4 2 2 zg 
No. {|3|: Lbs. No. |] Lbs. No. |s| Lbs. No. {3s| Lbs. 
a = = a 

28214 |-- 508 || 28715 |-- 389 || 28740 |_- 474 || 29097 |-- 523 
215 |-- 503 716 |_- 472 741 |-- 495 98 |_- 485 
216 |-- 472 717 458 742 |_- 503 99 |. 425 
217 |-- 463 718 |- 485 743 |_- 487 100 |-- 487 
641 |_- 560 719 |_- 480 744 |. 397 101 |-- 467 
642 |_- 429 720 |_- 469 745 |-- 420 102 |_- 463 
643 |_- 480 721 |-- 413 746 |_- 397 103 |_- 394 
644 |_- 406 722 |.- 563 747 |.- 467 365 |_- 500 
645 |_- 393 723 |.- 525 748 |_- 485 366 |_- 495 
646 |_- 465 724 |_- 457 749 |_- 455 367 |-- 497 
647 |.- 487 725 |. 485 750 |-- 462 368 |_- 493 
648 |_- 483 726 |_- 493 || 29083 |_- 389 369 |_- 490 
649 |_- 364 727 |_- 466 84 |_- 470 370 |_- 538 
650 |-- 540 728 |. 518 85 |_- 452 371 |_- 567 
651 |_- 567 729 |_- 507 86 |_- 447 872 |. 455 
652 |_- 471 730 |_- 455 87 |_- 548 873 |. 500 
653 |_- 425 731 |_. 453 88 |_- 411 874 |. 473 
654 |_- 411 732 |. 483 89 |_- 473 875 |_- 530 
655 |_- 420 733 |_- 377 90 |_. 450 376 |-- 494 
656 |_- 437 734 |__ 506 91 |_- 488 377 |-- 522 
710 |_- 430 735 |_- 413 92 | _. 473 878 |_- 483 
711 |_- 500 736 |. 435 93 |__ 493 879 | 520 
712 |_- 737 468 94 |_- 418 380 |_- 503 
713 |_- 520 738 |_ 488 95 |__ 415 381 |_- 502 
714 |_- 499 739 |_- 517 96 |_- 392 382 |__ 457 
11,757 11,775 | 12,263 
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483 Sale No. 137. 


STATE OF Missouri, County and City of St. Louis: 


I, the undersigned, weigher, hereby certify that I have weighec 
for C. G. Peper & Ca. 100 bales cotton, as enumerated below, and 
that same weighed 48,428 pounds net. 

Delivered to A. Meier & Co. 

Witness my hand, this 2nd day of June, 1881. 


Duplicate. H. A. BLOCK. 
No. |3| tbs. || No. [2] Lbs. || No. [2] ube. | No. [3] Loe. 
= o o a 
29388 |..| 459 || 380125 |--| 620 ]| 380902 |--| 440] 31322 |_- 517 : 
384 |__| 548 126 |-.| 509 908 |__| 496 823 |_- 466 
548 |. 468 127 |..| 488 904 |__| 585 852 |_- 478 
549 |__| 357 202 |..| 558 905 |..| 489 994 |_. 505 
550 |..| 465 203 |.-| 480 906 |--| 494 995 |-- 455 
551 |..| 455 204 |..| 496 907 |..| 588 996 |_- 481 
552 |__| 460 205 |- 465 908 |..| 583 997 |_- 447 
553 |--| 490 ..| 602 909 |- 452 998 |_. 570 
554 |--| 447 207 |--| 487 910 |__| 505 999 |__ 385 
555 |.-| 424 208 |..| 460 946 |_.| 646 || 32000 |-- 475 
556 |..| 405 209 |.-| 488 947 |__| 538 1 |. 509 
557 |.-| 448 210 |.-| 558 948 |__| 534 2 |_- 427 
558 |..| 475 211 |.-| 488 949 |_| 416 8 |. 544 
559 |..| 580 212 |.-| 490 || 31146 |__| 506 4 |_. 452 
560 |..| 589 213 |.-| 500 147 |..| 494 110 |.. 570 
561 |..| 476 214 |__| 484 163 |.-| 5038 111 |. 504 
562 |..| 489 215 |..| 504 164 |-.| 481 112 |.. 463 
563 |..| 502 216 |__| 460 165 |..] 465 113 |. 493 
30118 |..| 454 217 |_| 472 166 |..| 435 114 |_. 497 
119 |..| 482 218 |_.| 425 167 |..| 585 115 |_- 481 
120 |__| 486 219 |..| 468 168 |..| 493] 116 |_- 477 
121 |.-| 402 220 |.-| 504 169 |-.| 496] 9-117 |. 486 
122 |__| 501 221 |__| 633 170 |--| 501 |} = o9 |L- 460 
123 |..| 417 222 |..| 542 320 |..| 540| 120].- 540 
124 |..} 611 901 |--| 467 821 |..| 495] 121 ]-.; . 424 
11,635 12,292 | 12,505 | 11,996 
! 
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484 Sale 137. 


StaTE oF Missouri, County and City of St. Lowis: 


I, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co. 100 bales cotton, as enumerated below, and that 
same weighed 47,413 pounds net. 

Delivered to A. Meier & Co. 


Witness my hand, this 2 day of June, 1881. | 
H. A. BLOCK. * 


! 
No. |&| Lbs. | No. |2) Lbs. | No. |8| Lbs. || No. [2] Lbs 
= | 3 = a 
32122 |__ 420 | 83455 |_| 443 | 34218 |_- 508 || 85558 |_- 452 
123 |__ 433 456 |__| 477 219 |__ 611 554-|__ 493 
124 |__ 518 457 |_- 468 220 |__ 557 555 |__ 457 
126 |__ 473 754 |__ 418 221 |__ 452 556 |_- 468 
352 |__ 501 755 |_- 532 299 |__ 490 557 |_- 404 
353 |_- 537 756 |_- 505 236 |_- 422 558 |.- 447 
354 |__ 480 | 757 |_- 508 237 |_. 495 559 |_. 477 
355 |. 465 | 758 |_- 471 238 |__ 418 560 |_- 483 
454 |__ 413 759 |_- 435 659 |__ 487 || 36231 |__ 353 
455 |__ 441. 760 |_- 493 660 |_- 448 232 |_- 626 
456 |__ 480 | 761 |_- 580 661 |_- 393 235 |_- 493 : 
457 |_- 512 | 770 |_- 430 662 |__ 490 236 |__ 514 ~ 
458 |__ 442 eee t.. 445 663 |__ 394 || 26842 |__ 468 : 
459 |__ 412 772 |_- 531 664 |__ 433 843 |__ 627 
460 |__ 458 | 773 |_- 513 665 |_- 426 844 |__ 497 
$2127 |__ 480 | 774 |__ 476 799 |_- 572 845 |__ 464 
128 |.) = 08 775 |_- 486 854 |_- 475 846 |_. 474 
204 |... 497 | 776 |__ 401 855 |_- 482 847 |_- 517 
205 |.-' 510 rt. 442 || 35126 |_- 428 848 |__ 485 
206 |__| 528 | 340380 |_- 550 127 |_- 486 849 |__ 522 
| 
207 |__| 480 31 |_. 435 128 |__ 473 850 |__ 833 
208 |... 430 32 |. 463 129 |__ 461 851 |_- 458 
452 |_- 470 83 |. 321 | 130 |_- 464 852 |__ 488 
453 |__ 313 $4 |_. 453 | 551 |_- 490 853 |__ 449 
454 |_. 458 85 |. 567 552 |_- 508 854 |__ 505 
11,654 | | 11,758 11,852 12,149 
j 
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485 Sale No. 137. 


STATE OF Missouri, County and City of St. Louis: 


I, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co. 4 bales cotton, as enumerated below, and that 


same weighed 1,971 pounds net. : 
Delivered to A. Meier & Co. 


Witness my hand, this 2 day of June, 1881. 
H. A. BLOCK. 


2 2 
No. |2| Lbs No. || Lbs. No. || Lbs. No. |2| Lbs. 
7 s = Je 
273893 |-- 605 
394 |_- 518 
395 |_- 470 
376 |-- 478 
1,971 
Sale 137. 


STATE oF MissouRI, County and City of St Louis: 


J, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co. 2 bales cotton, as enumerated below, and that 
same weighed 747 pounds net. © 

Delivered to A. Meier & Co. 

Witness my hand, this 2 day of June, 1881. 


H. A. BLOCK. 
: : : : 
No. é Lbs. No. = Lbe. No. Z Lbs. No. 5s Lbs. 
20487 |-- 483 
26504 |-- 264 
747 | 


No. 26504 was found to have been water packed, which will account for discrep- 
ancy in weight. : 


ee 


CHARLES G. PEPER, &C., ET AL. VS. 


486 Exuipit V.—J. Rosertson, N. P. 
Sale 137. 


STATE oF Missouri, County and City of St. Louis: 
I, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co. 26 bales cotton,as enumerated below, and that 
same weighed 12,108 pounds net. 
Delivered to A. Meier & Co. 
Witness my hand, this 2 day of June, 1881. 
Duplicate. : 


SAMUEL W. FORDYCE, &C., ET AL. 


487 ExuisBit W.—J. Ropertson, N. P. : 
| Sale No. 116. 
‘ SraTE oF Missourt, County and City of St. Louis: ; 
7: I, the undersigned, weigher, hereby certify that I have weighed 
i for C. G. Peper & Co. 100 bales cotton, as numerated below, and that 


same weighed 48,790 pounds net. 
Delivered to Orthwein Bros. 
Witness my hand, this 12 day of Feb’y, 1881. 


Duplicate. H. A. BLOCK. 
N el Lb No. |] Lb No. [£| ub No. |& Lb 
° ° ° x . ° ° ° 

o Z 8 Oo & s o 3 8 o s 8. 
15772 |--| 495 || 17423 |--| 558 || 18086 |--| 496 || 18112 |-- 529 
773 |--| 478 424 |..| 445 87 |-.| 529 113 |_- 485 
774 |--| 500 426 |--| 489 88 |__| 483 114 |-- 547 
: 7 775 |--| 505 429 |..| 392 90 |__| 574 115 |-- 440 
: 776 |-.| 478 430 |--| 457 91|..| 548 116 |-- 457 
777 |--| 587 431 |.-| 488 92 |_| 495 117 |-- 540 
778 |--| 465 433 |--| 517 93 |..| 460 118 |_- 516 
a 16085 |--| 518 434 |--| 546 94 |__| 540 119 |_- 483 
v 87 |-.| 578 516 |--| 431 95 |_| 588 120 |... 485 
474 |..| 495 622 |..; 415 96 |-.| 428 122 |. 477 
a 17186 |_| 458 370 |.-| 490 97 |..| 483 123 |_. 480 
188 |..| 458 866 |--| 500 98 |_| 580 124 |. 488 
190 |--| 440 871 |--| “451 99 |_| 410 125 |_- 494 
192 |-.| 467 872 |-.| 520 100 |.) 497 126 |_- 533 
194 |.| 506 873 |..| 513 101 |-.| 476 127 |-. 467 
198 |.-| 378 875 |.-| 492 102 |__| 444 128 |.. 468 
200 |.-| 440 879 |.-| 450 103 || 457 131 |.- 523 
202 |..| 484 882 |..| 488 104 |__| 387 132 |. 494 
204 |..| 416 883 |..| 498 105 |__| 525 133 |_- 535 
; 207 |.-| 476 888 |..| 500 106 |-.| 498 134 |_. 443 
208 |--| 587 889 |..| 532 107 |--| 460 136 |_- 468 
209 j--| 470 g91 |__| 548 108 |..| 497 187 |. 521 
418 |..| 505 | 18083 |--| 582 109 |..} 445 | 189 |. 607 
419 |__| 501 g4]_j| 503/ 110]..) 548] = 142 |L- 477 
| 420 |__| 528 85|-.| 505] 111 |..| 455] 550 |, 447 
| 12,033 12,255 || 11,198 | | 12,304 
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CHARLES G. PEPER, £C., ET AL. VS. 


488 Sale No. 116. 


STaTE OF MissouRI, County and City of St. Louis: 


I, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co., 98 bales cotton, as enumerated below, and 
that same weighed 48,323 pounds net. 

Delivered to Orthwein & Bro. 

Witness my hand, this 12 day of Feb’y, 1881. 


Duplicate. : H. A. BLOCK. 
7 » | >) 
| No. |3| Lbs No. |3] Lbs. | No. [a] Lbs No. |Z) Lbs 
=i g | Bs =i 
18579 |__| 583 | 19410 |_.| 443 | 21770 |_-| 508 |! 22751 |__ 530 
727 |_| 475 411 |-.| 545] 771 \--| 502 758 |_- 447 
728 |_-| 698 412 |_| 416] s24/-_| 466 754 |_- 410 
729 |__| 627 413 |__| 558 | 825 |__| 560 755 |_- 469 
782 |.-| 390 | 20489 || 500 | 826 |-.| 458 756 |_- 460 
733 |_.| 450 490 |_| 623 | 9827|_-| 468 758 |__ 607 
915 |__| 478 492 |_| 657 || 829|-.| 475 759 |_- 470 
968 |__| 570 493 |_.| 510 | 881\--| 486 760 |_- 427 
984 |__| 588 494 |__| 479 | 832/_| 488 761 |_- 603 
19088 |__| 485 496 |__|. 451 33 |_| 412 768 |_- 446 
39 |_| 511 19 |__| 510 834 |.-| 460 827 |__ 530 
40 || 457 g21 |_| 613] 22262 |--| 502 832 |__ 527 
41 |__| 408 822 |__| 650 263 |..|. 457 833 |__ 715 
42 |__| 484 823 |__| 377 264 |.-| 540 837 |__ 437 : 
46 |_- 587 826 |_- 508 265 |..- 468 7 
63 |..| 478 827 |__| 545 741 |..| 480 843 |_- 480 
54 |_| 640 g28 _| 640] 742/--| 480 3 
55 |_| 17 829 522 | 743 |--| 490] 28150 |_- 479 5 
66 \..| 487 sso |_-| 368] 744|--| 587 151 |_- 460 5 
403 _.| 355 831 | 504) 745 |--| 547 152 |-- 463 
4 404 ..| 449 es2'_| 555 || 746 \..| 548 158 |_- 458 
405 .-| 488 956 -.| 450] 747 /.-| 648 154 |_- 497 
406 _-| 503 | 21756 -.| 485 | 748|_-| 426 155 |_- 510 
407 __| 478 768 ..| 613 | 749|--| — 505 156 |_- 481 
408 |__| 589 769 -.| 500 | 850/_| 481 157 |__|- 493 ; 
12,522 | 


489 


Sale 116. 
SraTE oF Missouri, County and City of St. Louis: 


SAMUEL W. FORDYCE, &C., ET AL. 


Exuisit W.—J. RoBertson, N. P. 


I, the undersigned, weigher, hereby certify that I have weighed 
for C. G. Peper & Co., 65 bales of cotton, as enumerated below, and 
that same weighed 26,226 pounds net. 

Delivered to Orthwein & Bro. 

Witness my hand, this 12 day of Feb’y, 1881. 


Duplicate. H. A. BLOCK. 
é ’ A : 
! | 
; No. [8] Lbs. || No. [2] Lbs. | No. [3] Lbs. | No. [2] bbe. 
: A | 
23158 |- 427 || 23412 |--| 589 || 24579 |..| 450 
' 159 |-- 423 413 |-. 569 | 581 |-- 475 
160 |--| 490 490 |--| 427) 582 /-.| 477 
161 |--| 484 491 |__| 540 583 |..| 546 | 
162 |.-| 485 492 |..| . 547 584 |..| 465 | 
| 
165 |-- 521 493 |_- 480 | 
a. 236 |--| 545 494 |_.| 488 
237 |..| 470 495 |..| 480 
239 |_| 418 496 |.-| 490 
< 240 |.-| 475 498 |_.| 458 
941 |_| 498 | 24142 |_| 536 | 
242 |_| 448 143 |_| 625 | 
: 243 |..| 410 144 _.| -450/ 
° 244 |_| 500 260 |.-| 600 | 
: 245 |__| 446 261 |..| 459 | | 
3 | | 
4 246 |__| 525 262 |..| 528 | 
P| 247 |..| 468 264 |_| 509 I 
4 249 |..| 408 307 |_-| 509 } 
251 |..| 521 311 |__| 483 | 
a 252 |_-| 481 315 |_| 464 ! 
| 253 |__| 492] 317 /--| 408 : : 
254 |_- 485 320) |_- 496 i 
: 254 |_| 405 321 _.| 497 | 
4 409 |_. 468 576 _- 426 | 
410 |_| 428 517 --| 455 | 
11,555 | | 12,258 | 2,413 | 


Se 
196 CHARLES G. PEPER, &C., ET AL. V8. = 
490 EXHIBIT X.—J. RoBertson, N. P. 
Sale 103. 


State oF Missourt, County and City of St. Louis: 


: I, the undersigned weigher, hereby certify that I have weighed for 
| C. G. Peper & Co. 67 bales cotton, as enumerated below, and that 
| same weighed 34,373 pounds net. fn 


Delivered to Callender & Magners. | 
Witness my hand, this 14 day of Dec., 1881. 
H. A. BLOCK. 
No. |S] Lbs. || No. |) Lbs. || No. |$| Lbs. | No. {2| Lbs. 
s x x x 
am eH a = 
in 
10754 |__ 492 || 11708 |_- 508 || 13806 |_- 525 
756 |__| 489 709 |_- 418 807 |_- 490 
759 |_- 608 || 12101 |_- 580 808 |__ 509 
760 |_- 493 108 |_. 490 809 |__ 549 
: 761 |_- 520 104 |_- 556 811 |__ 475 : 
763 |_- 497 105 |_- 517 812 |_ 682 
764 |_- 442 612 |__ 553 813 |_- 538 : 
765 |_- 524 613 |_- 519 814 |__ 533 
| 766 |_- 535 614 |_. 505 815 |_. 490 
16055 |..| 465 || 618]--| 541 816 |__| 508 
56 |__| 525 620 |_- 523 817 |_- 481 im 
57 |_- 508 621 |_- 445 819 |__ 495 
BR |__ 503 999 |__ 528 820 |_- 5638 ) 
252 |__| 510] 13000 |_- 5038 988 |_- 420 | 
253 |__ 566 1 |_. 495 || 14445 |__ 507 | 
254 |__ 565 2 |__ 550 446 |_- 430 4 
255 |__| 509 565 |__ 482 447 |__ 528 
256 |_- 535 566 |_- 529 
257 |_- 549 725 |_- 501 
258 |__ 580 726 |_- 5038 ‘ 
"959 |. 518 727 |_- 515 
260 |_- 483 731 |__ 554 
261 |_- 493 728 |__ 483 
262 |__| 548 729 |__ 525 
707 |_- 520 730 |_- 506 ‘ 
12,821 12,829 8,728 
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491 Exuisit “ Y.”—J. Ropertson, N. P. 
Sale No. 111. 


STATE OF Missour!, County and City of St. Louis: 

I, the undersigned weigher, hereby certify that I have weighed 
for C. G. Peper & Co. 3 bales cotton, as enumerated below, and that 
same weighed 1,744 pounds net. 

Delivered to A. Meier & Co. 

Witness my hand, this 19 day of Jan’y, 1881. 


Duplicate. H. A. BLOCK. 
No. |] Lbs. | No. |S} Lbs. || No. |2] Lbs. No. |2| Lbs. 
3 s 2 2 
— — = = 
10765 518 
11262 |__| 549 
13812 |__| 679 
1,744 
aeapagneutian — eanctnR RACERS 
492 ExHIBiT 1.—JULIEN RosBertson, Notary Public. 


No. 730.—Sales by Charles G. Peper & Co. of 7 bales cotton, re- 
ceived 12|18, 1880, per I. M. R. R.,, for account of W. A. 
Moore. Sold 6| 2. Sale No. 137. 


W. A. M. 

364, L. M., 495 
365, L. M.,stain, 473 
362, S. G. O., 500 


356, L. M., 505 
366, G. O., 473 
361, L. M., dust, 465 
363, L. M., 437 
8, SESSRET EMRE se noremes Senenmesonre ene tas 314 63 
Charges: | 

Freight, $4.10 per bale; B. L. charges, $—-------- $28 70 
IN a sks dn chcdnndasinneacncaon 
Weighing, 10 cente..........-.--....-.... .-..+- ~~~. 70 
Drayage and storage, 40 cents per bale 1st m.; 5 m. 

O85 5a DOE Din nn inn mewn nnn « eee, Sarees 11 55 


Rejection and reweighing, — per bale---------.--- 
Insurance, marine, — per cent.on $— per bale---- 


” fire, once ies 80 c. “ 6m.. 5 60 
Commission on sale, 24 per cent.------.-.--.---- 7 87 
54 42 
Net proceeds to Cr. M. W. A. Moore .----.------- 260 21 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


eS 
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493 EXHIBIT 2.—JULIEN ROBERTSON, Notary Public. 


No. 731.—Sales by Charles G. Peper & Co. of 4 bales cotton, rec’d 
12 | 20, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2. Sale No. 137. 


W.A.M 

381, M., 360 
383.S.M., 526 
382. S.G.0., 518 
380,L.M., 518 


Re Pi iit ews naive i abl aii 175 56 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—---_ --. $16 40 
BOGEN 5 OO oo i inne 15 
Weighing, 10 cents per bale-_-__---.----_.----- 40. 
Drayage and; storage, 40 cents per bale Ist mo.; 5 
m. ex., 1. ORR 6 60 


Rejection and reweighing, — per bale---------- 
Insurance, marine, — per cent. on $— per bale_-- 


. fire, oe 80c. “ 6m 838 20 
Commission on sale, 2} per cent.__---_-- ....---- 4 39 
31 14 
Net proceeds to Cr. Mr. W. A. Moore.--- ---- .--.- $144 52 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


EXHIBIT 3.—JULIEN RosBertson, Notary Public. 


No. 732.—Sales by Charles G. Peper & Co. of 5 bales cotton, re- 
ceived 12 | 21, 1881, per I. M. R. R., for account of W. A. 
Moore. Sold 6 | 12, 81. Sale 137. 


W. A. M. 

386, M., 428 
383,5.M., 471 
372, M., 496 
399, S. G.O., 495 
392,5.M., 424 


ee Oe Wiican soe Eereurreeageer sire cree 220128 
494 378 Rej. Mixed. 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—---._-_-- 20 50 
I ascii caida grim in pease tnapsicms eaininisionion 
Weighing, 10 cents per bale_ .--------.----_----- 50 


Drayage and storage, 40 cents per bale 1st mo. 
I NS aii ew ie nunneanen 8 25 


a yaaa er 
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Rejection and reweighing, — per bale-.---------- 
Insurance, marine, — per cent. on $— per bale-_-_-- 


. fire oe OOM 4 00 
Commission on sale, 24 per cent...-.------------- 5 50 
38 75 
Net proceeds to credit Mr. W. A. Moore.__------~- _ 181 53 
St. Louis, 6 | 6, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. : Per L 


ExurBit 5.—J. RoBertson, Notary Public. 


No. 734.—Sales by Charles G. Peper & Co. of 13 bales cotton, 
rec'd 12 | 24, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 12. Sale No. 137. . 


W. A: M. 

4448S. L., M., 505 
445, L. M., 501 
459, L. M., stain, 523 
438, M., 485 
457, L. M., 445 
458, “ 489 
462, S. G. O., 392 
463, S. L. M., 457 


446, 8. G. O., stain, 483 
40d, G. M., stain, 546 


391, S. L. M., 431 i 
401, M., 459 
388, L. M., stain, 415 
eC icine aes siento 559 45 
443, Seedy. 
404, Dusty. 
Charges : 

Freight, $4.10 per bale; B. L. charges, $—-_------ 53 40 
ee ESE ELE NE LEA OE OO OT ROO 
Weighing, 10 cents per bale-----.--....----.----. 1 30 
Drayage and storage, 40 cents per bale 1st m.; ; $1.25, 

BOR, WE. ccc tivckicecew nice eee wesc a panes 21 45 


Rejection and reweighing, — per bale ----.------ 
Insurance, marine, — per cent. ' _ per bale -- 


— fire, “ 6m.. 10 40 
Commission on sale, 24 per cent..--------..-.....- 13 99 
—— 100 44 
Net proceeds to credit Mr. W. A. Moore--__-..-.-.-- 459 01 


St. Louis, 6 | 16, 1881. 
CHARLES L. PEPER & CO., 
E. & 0. E. Per L. 


3 oa OEE Pet ME en se Be gis : * Ls Sa pt 
Tee os : < v" tee” Gp ee ee ee Ney oe Pe al os atl 5 ee Oss 
os Tine Ta call Nell inls abl, ge ee eS ee eo 
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495 Exuisit 6.—J. RoBERTSON, Notary Public. 


No. 735.—Sales by Charles G. Peper & Co. of 13 bales cotton, re- 
. ceived 12 | 27, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2. Sale No. 137. : 


448, S. G. O., 500 
450, 8. G.O., st., 490 
449, “ “ 451 
451,8.L.M., 520 


452, “ 513 
455, S. M., 522 
439, L. M., 492 
440, L. M. st., 450 
442, L. M., 448 
461, G. O., stain, 498 
460, L. M., 500 
453, S. L. M., 532 
447, 8. 0., 548 
Be OE hdc cttinkindncnnnaeninnn 593 49 
Charges: 
Freight, $4.10 per bale; B. L. charges $—--_-____- 53 30 
co ce, EOI AANA DAE 
Weighing, 10 cents per bale ----------_-__.----- 1 30 
Drayage and storage, 40 cents per bale Ist m.; $1.25, 
I ise iiss akin minh noel vin wconpeininincsients 21 45 
Rejection and reweighing, — per bale._.-.__.--_- 
Insurance, marine, — per cent. on $— per bale-_-- 
2 fire, Roe “ 80c.“ 6 m. -_.. 10:40 
Commission on sale, 24 per cent._--..---.-----_-- 14 84 
3 101 29 
Net proceeds to credit Mr. W. A. Moore------------- 492 20 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
496 EXHIBIT 7.—J. RoBertson, Notary Public. 


No. 736.—Sale by Charles G. Peper & Co. of 58 bales cotton, received 
12 | 28, 1880, per. I. M. R. R., for account of W. A. Moore. Sold 


June 2, ’81. le 137. 


476, M., 480 629,8.G.0., 446 491,8.G.0., 528 
504,85. G.0.,st., 582 517, L. M., 497 631,S. L. M., 494 
496, L. M., 603 628, S. L. M., 445 685,S. O., 535 
487, “« 506 43-84, 8. O..,, 456 621,8. L. M., 443 
496, G. O., st., 496  467,S.G.0., 529 ~—«-888, S. M.., 455 
484, 8. G. O., 529 477,S.G.0.,st., 485  688,8.G.0., 468 


ed 


ee EEO ABB A aS nic, 
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SAMUEL W. FORDYCE, &C., ET AT. ‘201 


498, G. O., 4838 648,G. O., 547 = §13, S. G. O., §21 
482, M., 532 =—s« 32, 8. L. M.., 440 636, M., 522 
478, S. O., 574 518, S.L. M., 457 608, 8. L. M.,st., 507 
485, L. M., st., 548 516, a 540 5630,S. M., 407 
470, S. O., 495 493, _ 516 519, M., «428 
474, S. G. O., 460 639, L. M., 483 625, L. M., 477 
472, és 540 488, ‘ 485 
481, L. M., 533 490, M., 457 5,780 
483, S. L. M., 680 5615, L. M., 477 
469, S. G. O., 410 489,58. G. O., 480 
492, S. L. M., st., 497 523, L. M., 488 
475, 8. G. O., 476 §624,8. L. M., 494 
511, L. M., 444 480, L. M., 533 503 rej., mixed. 
510, S. O., 457 = 5614, L. M., st., 467 
609,8.G.0.,st., 387 520, L. M., 468 479 y mix. 
537, G. O., 525 612, M., 472 
522, 8. G. O., 498 626, S. M., 453 
11,434 11,218 
Totals: 11,484 
11,218 
5,780 
28,432 @ 93 sie iil he eile valent gin ti hiahilinisibis caches: 
Charges : | 
Freight, $4.10 per bale; B. L. charges, $— --~--. ------ ------ ---- 237 80 
Repairing & hoops__---- sili sia aie ania is 75 
Weighing, 10 cents per bale -_-_-.---- ------ ------------.------- 5 80 
Drayuge and storage, 40 cents per bale Ist m. ; $1.25, 5 m. ex.----- 95 7 
Rejection and reweighing, — per bale -_---- .----- .--------- ---- “ 
Insurance, marine, — per cent. on $— per bale i au 
va fire, 80 e 46 40 
Commission on sale, 2} per cent. ......-.------------ -------- ---- 64 86 
451 31 
Net proceeds to cr. Mr. W. A. Moore -_---.-----.--.--.------..--- 2,143 11 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
497 EXHIBIT 8.—J. Rospertson, Notary Public. 


No. 940.—Sales by Charles G. Peper & Co. of 9 bales cotton, re- 
ceived 1 | 10,1881, per I. M. R. R., for account W. A. Moore. Sold 
6 | 2, ’81. Sale No. 137. 


W. A. M. 

607, M., 483 
605, S. G. O., 500 
604, L.M., 523 
610,8.M., 445 
606, S. G. O., 537 
603, M.,st., 510 
611, S. L. M., 479 
608, M., 513 
609, M., st, 451 


ESD IE AN 407 07 
26—587 
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Charges: 
Freight, $4.10 per bale ; B. L. charges, $—__-_.----- 36 90 
Repairing 3 hoops -----------.----.---...------ 45 
Weighing, 10 cents per bale__-_.__.___-_________-- 90 


Drayage and storage, 40c. per bale 1 m.; $1.00, 4 
12 60 


Rejection and reweighing, — per bale _---_--_-_-- 
Insurance, marine, — per cent. on —— per bale-- 
" fire, . oes OO oe 6 30 . 


Commission on sale, 24 per cent..--_-------__-_-- 10 18 


67 33 | 


Net proceeds to Cr. Mr. W. A. Moore.---- ---- .--- $339 74 “e 


St. Louis, 6 | 16, 1881. 
CHARLES L. PEPER & CO., 
E. & O. E. Per L. 


498 EXHIBIT 9.—J. Ropertson, Notary Public. 


No. 739.—Sales by Charles G. Peper & Co. of 30 bales cotton, re- 
ceived 1 | 3, 1881, per I. M. R. R., for account of W. A. Moore. 


sold June 2, "81. Sale No. 137. 7 
W. A. M. | oa 
543, L. M., 485 465, L.M., 355 i 
542,8.L.M., 511 502, L.M., 449 
561, S. L. M., st., 457 494, 8. L. M., 488 
554,8.G.0., 484 497, L. M., st., 503 
505, G. M., 487 499, 8. G. O., 478 
564, M., 409 478,8.G.0., 589 
562, M., 470 468, L. M., 443 
541, L. M., 537 000, 8. L. M., 545 
563, M., 472 001, L.M., 416 
545, S.L.M., 423 466, L.M., 558 , 
544, M., 447 464, M., tinge, 497 
527, S. M., 473 stink 
540, G. M., 438 5321 
546, M., 500 000 rej., mixed. 


547, L. M., 478 
506, 8. L.M., 540 


507, L. M., 517 Totals : 
549.8.G.0., 487 8,845 | 
551,8.M., 380 5,321 - 
8 845 Mien... 1,292 65 | 
Charges: | 
Freight, $4.10 per bale; B. L. —— on een 123 00 
PREETI i i i ins A ewe 


Weighing, 10 cents per bale____.._-_____._____. 3 00 


“ z f 
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Drayage and storage, 40 cents per bale 1st m. ; $1.00, 


Is os entail eaten RA Kia ice wc eblne 42 00 
Rejection and reweighing, — per bale- ---- .----- 
Insurance, marine, — per cent. on $—— per bale - 
. fire, o fea © * bmn Zi Oo 
Commissions on sale, 2} per cent. -.-------------- 32 32 
221. 32 
Net proceeds to credit Mr. W. A. Moore_--_...----- 1,071 33 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


499 EXHIBIT 10.—J. RoBertson, Notary Public. 


No. 738.—Sales by Charles G. Peper & Co. of 5 bales of cotton, 
received 12 | 31, 81, per I. M. R. R., for account of W. A. Moore. 


Sole 6 | 2, ’81. ‘Sale No. 157. 


W. A. M. 
568, M., 458 
566,G.0., 478 
570, “ 570 
567,8.M., 502 


569, S. G. O., 538 
2,046 @ 9f-..---.-.-- RE ier eae mE Tee 232 32 
Charges: 

Freight, $4.10 per bale; B. L. charges, sean PO $20 50 
Repairing ---- ~------.---------------- .----~--- 
Weighing, 10 cents per bale-----.--.--- ~---.--- 50 
Drayage and storage, 40 cents per bale; 1st mo., 

ee, 2 i a as ede diene dis & 8 25 


Rejection and reweighing, — per TN ios ccc inn 
Insurance, marine, — per cent. on $— per bale___- 


. fire, “ 80¢, 6m. ....-.-. 4 00 
Commission on sale, 23 per cent. .-.-------------- 5 81- 
39 06 
Net proceeds to cr. Mr. W. A. Moore --------..--- 193 26 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
500 Exuibit 11.—J. Ropertson, Notary Public. 


No. 737.—Sales by Charles G. Peper & Co. of 12 bales cotton, re- 
ceived 12 | 30, per I. M. R. R., for account of W. A. Moore. Sold 


6 | 2, ’81. Sale No. 137. 


W. A. M. 
456, M.., 505 


Wipe 


rere 


wn Se ORs RE ME Des Beli hed et att Bes ae Filia Si aie laa mere eon v g 
nd oow eh sicha ttn nes adden Uae dase 2. e aa <r . 


204 CHARLES G. PEPER, &C., ET AL. VS. 


441,58. L. M., 447 
495, S. G. O., 533 
555,8.0., 475 
559, L. M., 593 
556, “ 527 
553, M., 558 
565 *“ 498 
558, L. M., 390 
560, L. M., st. a0 
557, M., 

552, S. M. a 400 


ee RSS ere ee seaietes Beo at nae 529 15 


Charges: 


Freight, $4.10 per bale; B. L. ina ic wicenidin: 49 20 
TURE I isis acs spe ent ats an i attr itp -15 
Weighing, 10 cents per bale-.---- .----------- --- 1 20 
Drayage and storage, 40 cents per bale Ist; $1.25, 5 


Rejection and reweighing, — per bale _----_-_-___- 
Insurance, marine, — per cent on $— per bale __-_- 
” fire, ‘6 “ 80 per 6 m._-__-~~_ 9 60 


Commission on sale, 2} per cent.......-------- ._- 13 23 


Net proceeds to cr. Mr. W. A. Moore_------------- 435 97 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L 


501 EXHIBIT 12.—J. Ropertson, Notary Public. 


No. 741.—Sales by Charles G. Peper & Co. of 9 bales cotton, re- 
ceived 1 | 13, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. 


W. A. M. 
622,58. M., st., 442 
618,L.M., 5138 


616, “ 577 
624,8.M., 523 
620, M., 505 


621, M.,st., 508 
619,L.M., 522 
615, S. G. O., 555 
623,S.M., 465 


isin 5 tierinncisnmionsi niece miphiodyaeiniasmemsteeians 402 41 
613, rej., mix. 


Fi ELL OT ORR EAS PE EA 


wey ON 
foo 
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614, re}., dusty. 
612, 

617, 66 6c 
625, T§ 6c. 
626, “ mix. 


Charges: 


Freight, $4.10 per bale; B. L. bedi a Se 36 90 
BUTI TOO aa no oo od ii ne we se 15 
Weighing, 10 cents per bale ---_-- --------------- 90 
Drayage and storage, 40 cents per bale 1st m. ; $1.00, 

I i iis dee cb Oe ii cnarincecmaipine 12 60 
Rejection and reweighing ----- si ag na coi ie ella 
Insurance, marine, — per cent. on $—— per bale-_- 

. fire, . 70c., 5 m. ------ 6 30 
Commission on sale, 2} per cent..--------- ------ 10 06 


Net proceeds to credit Mr. W. A. Moore-- ---------- 330 50 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


502 ExHIBIT 13.—J. Ropertson, Notary Public. 


No. 742.—Sales by Charles G. Peper & Co. of 9 bales of cotton, re- 
ceived 1 | 20, 1881. per I. M. R: R,, for account of W. A. Moore. 


Sold 6 | 2,’81, Sale 137. 


W.A.M 
649, M., 455 
646, “ 510 


652, S. L. M., 485 
648,S.M., 425 
653, “ 487 
635,L.M., 513 
637,G.0., 500 
634, L.M., 508 
636, S. G. O., 502 


DE OO Di ics acini tind acini tie lan tesa 400 04 
Charges: | 
Freight, $4.10 per bale; B. L. charges, $— -.------. 36 90 
ET 5 on rte nent mdicnnidiow dems iku , 
Weighing, 10 cents per bale---.------- ------.---- 90 — 
Dravage and storage, 40 cents per bale 1st m.; $1.00, 
ON ails Sid edie meniscal 12 60 


Rejection and reweighing, — per bale ------------- 
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Insurance, marine, — per cent. on $—— per bale-- 
~ fire, ee ~..lU UC OR... 
Pal Commission on sale, 24 per cent._.---------------- 
| Net proceeds to Cr. Mr. W. A. Moore --------1----- | 
a | St. Louis, 6 | 16, 1881. | 
; CHARLES G. PEPER & CO., | 
4 E. & O. E. Per L. i 
| 503 Exuisit 14.—J. Rosertson, Notary Public. 
3 : No. 743.—Sales by Charles G. Peper & Co. of 11 bales cotton, | 
au rec'd 1 | 21, 1881, per I. M. R.R., for account of W. A. Moore. 
my Sold 6 | 2, 81. Sale No. 137. 
a W. A. M. . 
. 639, 8S. G. O., 466 
3 645, G. O., 560 
a 644,8. L. M., 458 
a 651,8.G.0., 468 : 
3 640, M., tinge, 565 : ‘ 
; 642,G.0., 475 i 
4 641, M., 57 ca 
; 650, L. M., 486 : 
i 643, “ 483 | 
; 638,8.G.0., 412 
4 647, L. M., 460 
j NE OD Fi hires aitis mnisemnicesaal cieieianate 493 02 
| Pies 
4 larges: | 
: Freight, $4.10 per bale; B. L. charges, $— -.__-. 45 10 
‘ Repairing 1 hoon... 2 ~~~ 15 
Weighing, 10 cents per bale-_---.+...--_----_-- 1 10 
Drayage and storage, 40 cents per bale 1st mo.; 
a ON IIT iat iebssctai nets desir nian nstclcieblgehicrah tessa abba ttt hel 15 40 
Rejection and reweighing, — per bale -____--.__- 
Insurance, marine, — per cent on $—— per bale-- 
. fire, ee ia ME 
Commission on sale, 24 per cent..---__-________- 12 33 
81 78 = 
Net proceeds to credit Mr. W. A. Moore._.-..--... 411 24 | 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


: ‘ ~ one 


scare ties ee ee ' 


et nnn 
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504. Exuisit 15.—J. Ropertson, Notary Public. 


No. 744.—Sales by Charles G. Peper & Co. of 5 bales cotton, rec’d 
1 | 24, 1881, per I. M. R. R., for account W. A. Moore. Sold 
6 | 2, 81. Sale No. 137. 


W. A. M. 

633, S. G. O., 502 
632, “ 468 
628, L.M., 418 
631,G.0., 466 
629, L. M., 432 


Be OP OO isis hcin enc i eb tiainne 208 60 
627 & 630 rej., seedy. 


Charges : 


Freight, $4.10 per bale; B. L. charges $— --_-..... 20 50 
stein ch eden cmemne mae 7 
Weighing, 10 cents per bale-_-------.---_.----- 50 
Drayage and storage, 40 cents per bale 1st m.; $1.00, 

fe __ Bagman nN rot Biers SER ee PRE pO ERE Re ee OR OT 7 00 
Rejection and reweighing, per bale____----- 
Insurance, marine, — per cent. on $—— per bale-- 


66 fire, 66 66 66 70 66. 6 5m. 3 50 
Commission on sale, 24 per cent. --.-.----------- 5 22 
— 36 72 
Net proceeds to credit Mr. W. A. Moore -_---- -.--- $171 88 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. - 


505 Exuisit 16.—J. Ronertson, Notary Public. 


No. 745.—Sales by Charles G. Peper & Co. of 18 bales cotton, re- 
ceived 1 | 29, 1881, per [. M. R. R, for account of W. A. Moore. 
Sold June 2, ’81. Sale No. 137. 


W. A. M. 

709,S.G.0., 480 

712, S. O., 490 

716,8.G.0., 537 

715, G. O., 547 

711,S.L.M., 548 

713,8.G.0., 548 714 rej., mix., & st. 
710 ” 426 6125 “ 

723 ¥s 505 727 “ “& d. 
718 eo 481 722 “ 6 


731,S.L.M., 530 728 “ “& d. 
724, M., 535 
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729, L. M., 410 
730,5.G.0., 469 


721, es 460 

717, M., 497 

719, S. G. O., st., 470 

720, :, * 503 

726, S. M., 521 

CGT 0 Wire cawicecseesns sacha couscasteabitetariciace 817 32 
- . Charges: 

Freight, $4.10 per bale; B. L. charges, $—--_------ $73 80 
EELS TALL MA SET NII T ERLE 


Weighing, 10 cents per bale-__----_---- ---.----- 
Drayage and storage, 40 cents per bale 1st mo.; 
: es ici ciwdccmicica muuiekeiaordebes 25 20 
Rejection and reweighing, — per bale--------.--- | 
Insurance, marine, — per cent. on $ 
" fire, - 70¢. “« 5m. 12 60 


Commission on sale, 24 per cent-_----.--..-.---.. 20 44 


Net proceeds to cr. Mr. W. A. Moore..----------~-- 683 48 


St. Louis, 6 | 16, 1881. | 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


506 Exu1BiT 17.—J. Ropertson, Notary Public. 


No. 746.—Sales by Charles G. Peper & Co. of 23 bales cotton, re- 
ceived 1 | 31, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold June 2, 1881. Sale No. 137. 


W. A. M. 
738, S. M., 390 

737,98.L.M., 530 

736, S. M., 432 

739, S. L. M., st., 527 

740,8.G.0. 715 

735, L. M., st, 437 

742,8.G.0., 480 

732, « 479 

747, « 460 

734,  « 463 

782, “ 458 

777, G. O., 497 

738, “ 510 

771, L. M., 481 ; 
775, M., 493 

761,8.L.M., 427 

71, “ 423 : 


762, . 490 


selehianiee ieee ere 


ae 


Med 
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173, 8. L. M., 434 
760, 435 
774, M., . 8385 
778, S. M., 506 
776, G. O., 521 


EE OE Fe obi necks ds ndlcnobennnns 996 72 
Charges : 7 
Freight, $4.10 per bale; B. L. charges, $—---- ---- 94 30 
PE TF oi io on oo ns wei one ein 15 
Weighing, 10 cents per bale---------_-------.- — 2 30 
Drayage and storage, 40 cents per bale ist mo.; $1. 00, 
OO is a ein Sone 32 20 


Rejection and reweighing, — per bale__-_-------- 
Insurance, marine, — per cent. on $—— at a 
4 fire, “  « — 70c. per bale, 5 


Commission on sale, 23 per cent._.----. ---------- 24 92 
| 169 97 


Net proceeds to credit Mr. W. A. Moore_---------- 876 75 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


507 Exuisit 18.—J. Ronertson, Notary Public. 


No. 747.—Sales by Charles G. Peper & Co. of 24 bales cotton, re- 
ceived 2 | 1, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold June 2, ’81. ‘Sale No. 137. 


W. A. M. 
765,8.G.0., 470 
763, M., 507 


764,8.L.M., 413 
767, L.M., 498 
745,  “ 448 
744.9.L.M., 410 
754,8.G.0., 500 


758, L. M., 446 
759, “ 525 
156, 462 
768, M., 443 


752, S.L. M., 408 766 rej., seedy. 
746, M. , tinge, 452 741 “ mix. 
756, L. M., 521 749 “ plated. 
748, L. M., st., 431 


- 758, L. M., 492 


743, “ 485 
757, M.,’ 502 
780, “ 443 


27—587 


eee atid: rR ae ees " 
" . Ge ah oe Sie a oe 5 
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781, 8S. M., 438 
750, L. M., 468 
779,S.L.M., 423 


—_  * 439 
783, 8. GO., 569 
Ae OO OO iii cess seni iinet 1,030 49 
Charges: 


Freight, $4.10 per bale ; B. L. charges, $—---.- 98 40 
i LE LEAL ALE ALAA TOTTI EE 


Weighing, 10 cenis per bale .-..-.---------... 2°40 
Drayage and storage, 40 cents per bale Ist m.; 

Ae Ts Win cttiinetincernmedticcmwin aa 33 60 
Rejection and reweighing, — per bale_-------- 
Insurance, marine, — per cent. on $— per bale-_--_- 

. fire, eM We. * Om. 16-30 
Commission on sale 2} per cent.---.-- .------- 25 76 
3 176 96 
Net proceeds to cr. Mr. W. A. Moore ._... -------- 853 53 
St. Louis, 6 | 16, 1881. Ce 
CHARLES G. PEPER & CO., 

E. & O. E. Per L. 

508 ExuiBiT 19.—J. Ropertson, Notary Public. 


No. 747.—Sales by Charles G. Peper & Co. of 9 bales cotton, re- 
ceived 2 | 2, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. — 


786, 8S. L.M., 547 
787,8.G.0., 480 
790,S. L.M., 488 
770, “ 480 
785, G. O., 490 
769, S. M., 440 
768, L. M., 458 
I aisha jist selenladaee eels aad 396 94 
Charges: 

Freight, $4.10 per bale; B. L. charges, $— ------ $36 90 
PI ccs ionic aisicat ook <cpncibininss caslnintlssnsMebilbadicebiniaduecl 
Weighing, 10 cents per bale___----_-_--_-_-___- 90 
Drayage and storage, 40 cents per bale 1st m.; 75c., 

$ MR, OM i on wenn caine 10 35 
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Insurance, marine, — per cent on $— per bale ---- 


. fire, ee MG 60 “4M. 5 40 
Commission on sale, 2} per cent.._.-..---------- 9 93 


Net proceeds to cr. W. A. Moore. -..-.------------ 330 46 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


509. Exursit 20.—J. Rozerts, Notary Public. 


No. 749.—Sales by Charles G. Peper & Co. of 22 bales cotton, re- 
ceived 2| 7, 1881, per I. M. R. R., for account of .W. A. Moore. 
Sold June 2, 81. Sale No. 137. 


W. A. M. 
800, G. M., 493 
801, M., 480 
803, S. M., 491 
802 “ 442 
799,8.L.M., 525 
798,8.G.0., 450 
795,58. L. M., 500 
791,8.G.0., 489 
794, S. M., 490 797 rej., mix. & d. 
793, L. M., 523 809 “ “ 
792, G. O., 509 ties 
815, 8. G. O., st., 509 
813, M., 440 
805,8.G.M., 497 
807, S. M., 47 
808, G. O., 533 
804, L. M., 464 
812, S. L. M., st., 408 
811, M., 493 
814, S. M., 537 
810, S. O., 496 
806, L. M., 497 
TOTES © Fi iin iii os Gariccsetnren 977 38 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—-- ----- 90 20 
Repairing 1 hoop...o....-..4....-.-.-. --.--.- 15 
Weighing, 10 cents per bale-------------------- 2 20 
Drayage and storage, 40 cents per bale Ist m.; 75c., 

DG, GE iin Dh ke ee rtntin ence enee 23 30 


Rejection and reweighing, — per bale .--- ..------ 


- ae eer ie F i 
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— mane Y ‘ Aen ae © Bae mem are 
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ekg ia ae Lk ee ee Te ER eg 
- “ anetaunemcanoniii ve rome - 
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Insurance, marine, — per cent. on $—— per bale 
e fire, “4 60c. “ 4m. _--- 13 20 


Commission on sale, 24 per cent.-__--.---------- 24 43 


Net proceeds to cr. Mr. W. A. Moore-------.------- 821 90 


St. Louis 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E&0.E. . Per L. 


510 Exuipit 21.—J. Ropertson, Notary Public. 


No. 750.—Sales by Charles G. Peper & Co. of 8 bales cotton, ree’d 


2 | 8, 1881, per I. M.R.R., for account of W. A. Moore. Sold 6 | 2, 
"81. Sale No. 137. 


703, 8S. G. O., 426 
708, M., 462 
702, 8. G. O., 450 

, 464 

G. O., 475 
O., 477 
L. M., 546 
G. O., 465 


ns simsis: winnie annie 343 56 
707 rej., mix. 
Charges: 

Freight, $4.10 per bale; B. L. charges, —-_-~-_-- 32 80 
RS TN isi ick iid oe ies omnen 15 
Weighing, 10 cents per bale___-._._-_.--------_- 80 
Drayage and storage, 40 cents per bale Ist. mo.; 

I UN UN dc cer siete eis tei es fa bint licenced 9 20 
Rejection and reweighing, — per bale--__--_--_- 


Insurance, marine, — per cent. on $ per bale -- 
. fire, ” “ 60c. “« 4m. 
Commission on sale, 2} per cent..----_..-...---- 8 59 
—- 56 34 
Net proceeds to cr. Mr. W. A. Moore.._--._..---- 287 22 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
511 ExHIBIT 22.—J. Rospertson, Notary Public. 


No. 751.—Sales by Charles G. Peper & Co. of 1 bale cotton, re- 
ceived 2 | 11, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. 


W. A. M. 


mag 0. eee ............. 44 07 
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Charges : 
Freight, $— per bale; B. L. charges, $-—_-__------- 4 10 
Repairing -.----------.-.- eh a a Pal secon lessens bide 
Weighing, 10 cents per bale-_..------_---_------ 10 
Drayage and storage, 40 cents per bale lst m.; 75 c., 
es Oe a ip tigeaeidain cm siccnnne ees 1 15 
Rejection and reweighing, — per bale...----_----- 


Insurance, marine, — per cent. on $—— per bale-- 
6 fire, 6 rT rT; 60 rT; 4m. 60 


Commissions on sale, 24 per cent._.-------------- 1 10 
7 05 
Net proceeds to credit Mr. W. A. Moore__--------- 37 02 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E&0.E Per L. 


ExHIBIT 23.—J. RosBertson, Notary Public. 


No. 752.—Sales by Charles G. Peper & Co. of 4 bales cotton, re- 
ceived 2 | 14, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. 


W. A. M. 
869, L. M., 465 
858, 8. G. O., 400 
861,L.M., 515 


868, “ 434 
Se Cs nS ni nite ire werent tn arte ew nce 165 53 
Charges : ; 

Freight, $4.10 per bale; B. L. charges, $— --...--- 16 40 
NE ci eee hc atin wee wwi wie nies 
Weighing, 10 cents per bale------.-----------. ‘ai 40 
Drayage and storage, 40 cents per bale Ist m.; 75 c., 

I oad en nani enn memes - 4 60 


Rejection and reweighing, — per hale ----------- 
Insurance, marine, — per cent. on $— per bale---- 


° fire, - “ ~60¢c “ 4m. 2 40 
Commission on sale, 24 per cent._-+-----------.--- 414 
27 94 
Net proceeds to cr. Mr. W. A. Moore_-_----------- $137 57 


St. Louis, 6 | 16, 1881. | 
CHARLES G. PEPER & CO., 


E. & 0. E. Per L. 


> 
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512 eat Exuisit 24.—J. RoBertson, N. P. 


No. 753.—Sales by Charles G. Peper & Co. of 60-bales cotton, re- 
ceived 2 | 15, 1881, per. I. M. R. R,, for account of W. A. Moore. 
Sold June 2, ’81. Sale No. 137. 


896,8.G.0., 502 832;G.0.,st., 483 837,8.G.0., 463 
894, G. O., st., 480 828, G. O., 395 842,8.G. O., st., 395 
874,G.0,st., 470 834,58. L.M., 607 848, S. M., 477 
883, L, M., 416 833, L. M., 442 839, M., 5038 
$77,8.G.0., 500 819, L. M.,st., 411 846, G. O., st., 286 
878, G. O.,st.. 570 880, L. M., 558 9841, L. M., 482 
881, 8. G, O., st., 510 835, ‘ 504 852, G. O., 535 
876,8.G.0., 465 816,S.0O.,st., 502 827, L. M., 527 
882,S.L.M., 4il 818, 8S. G. O., st.,512  853,S. G. O., st., 510 
879, L. M., 495 829, S. G. O., 502 865, L. M., 538 

G. O., st., 554 823, me 433 864, .* 508 
875, S. G. O., st., 508 817, L. M., 485 667,8.G.0., 498 
871, L. M., 518 826,58.G.0., 478 860, * 447 
873, S. O., st., 501 824, " 405 867, S. G. O., st., 418 
872, L. M., 452 825, oi 464 
859, S. G. O., st., 526 836, L. M., 545 Totals: 6,587 
862,8.G.0., 6547 840, S. G. O., st., 457 11,094 
854, L. M., 37 847, L. M., 433 11,043 
857,8.G.0., 354 850,S. L. M., 478 
856, S 409 838, M., 538 28,724 | 
843, L. M., 464 845, L. M., 455 @ 9fc.-- $2,621 06 
855, L. M., st., 489 1,8.G.0., 600 ; 
863,8.G.90., 500 847, L. M., 556 

11,094 11,043 
870 rej., mix. 
831 os 
844 ee 
Charges: 

Freight, $4.10 per bale; B. L. charges, $— ---~--- .----------- 246 00 
EIN TE iia ids saicaln set nace paws weenie, Lasssens 90 
Weighing, 10 cents per bale ~--_. iii. scant 6 00 
Draya .e and storage, 40 cents per bale Ist m.; 75c., 3 m. ex... 69 00 


Rejection and reweighing, — per bale 
Insurance, marine, — per cent. on $— per. bale * 


“fire, “4 60e. 4m, -_--..--. 386 00 
Commission on sale, 2} per cent. .--. - ws inl inten a a 
423 43 
Net proceeds to cr. Mr. W. A. Moore si enceesevinisishiniagies diaamimeeain 2,197 68 


St. Louis, 6 | 16, 1881, 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


513 EXHIBIT 25.—J. RoBertson, N. P. 


No. 754.—Sales by Charles G. Peper & Co. of 12 bales cotton, rec’d 
2 | 15, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. 

368, S. G. O., 452 
353, L. M., 410 
351, S. G. O.; 503 
368, “501 
307, eS ae 


SAMUEL ‘W. FORDYCE, &C., ET AL. : 215 


359, L. M., 426 
369, S. G. O., 397 
369, S. G. O., 397 
358, 8. G. M., 403 
355, “621 
360, S.M., 557 
304, S. G. O., 433 
352, “428 


A I Nc sc chin cid an tn ca tlof te 506 25 
Charges : 
Freight, $4.10 per bale; B. L. charges $—- -.------ 49 20 
Repairing, storage p’d Rowland ..-..--------- ---- 6 00 .N. G. 
Weighing, 10 cents per bale---.----------_-.----- 1 20 
Drayage and storage, 40 cents per bale 1st m.; 75 c., 
DN, oi as is i ekki oon don oo du 13 80 


Rejection and reweighing, — per bale__---------- 
Insurance, marine, — per cent. on $— per bale---- 
” fire, % “60c “ 4m. 7 20 


Commissions on sale, 23 per cent. .-.------------- 12 66 


Net proceeds to cr. Mr. W. A. Moore --_----..---- 416 19 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. - Per L. 


514 ExHiBit 26.—J. Rosertson, N. P. 


No. 755.—Sales by Charles G. Peper & Co. of 7 bales cotton, rec’d 
2 | 16,1881, perl. M. R. R., for account of W. A. Moore. Sold 6 | 2, 
81. Sale No. 137. 


W. A. M. 

922, L. M., st., 402 @ of ial itn een aaa acs chil 36 68 
Pickings, BE bitin cdwd ks mtb dscns 30 
920,L.M., 385 

916, . 414 

917, “ 443 


918, M., 362 
919,S.G.0., 479 


FE Oe Pitti nina aimee 190 07 
ey Re kik. hi in ins 39 97 
Pickings, EE OD © iinet Sune cenn senvos 34 
| 267 36 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—-------- 28 70 


Repairing picking No. ON aces ci 1 00 
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216 2 CHARLES G. PEPER, &C., ET Al.. VS. 
Weighing, 10 cents per bale-__--.--.------------ 70 
Drayage and storage, 40 cents per bale 1st m.; 75c., 
ni sich aap a cnienc la tessa iinieen = eieevilia - 8 05 
Rejection and reweighing, — per bale sindbis 
Insurance, marine, — per cent. on $— per bale__-_- 
" fire, 60c. “ 4m._-. 4 20 
Commission on sale, 24 per cent....--.-.-.------ 668  . 
49 33 
Net proceeds to credit Mr. W. A. Moore-----..---- 218 03 
St. Louis, 6 | 16, 1881. ' 
| CHARLES G. PEPER & CO., 
E. & O. E. Per L. | 
515 Sr. Louis, Mo., June 11th, 1881. 


We certify that we overhauled and repaired bale of cotton 

No. 26028, W. A. M., 908, from Peper Compress Co., for account 
Mess. C. G. Peper & Co., and found same ba ly damaged by water. 

Weight when received, 488. 

When repaired, 420. 

Denened cotton and water, 58. 

_ Loss by ee 

ully, 


Respectfu SQUIRES & CO. 


Messers. C. G. Peper & Co. to Squires & Co., Dr. 


Repairing cotton bale No. 26028........-.------------.----- 2 00 

cesta nice ek iim rin eos Singin ancien 20 

i EE ELE ENE sai aiid ase yc eae esiadaiginaidlataba 

I enisinicaiea ais toc adel eaeaacients diceh ilar Leask wid.” sn ech dado 
RE acini eek sini eccrine npintinn es eeimiaairndie 2 20 

Cr. 

PPmmaO CONOTN Ban na snc ccememes 1 36 
Balance to your debit-_-___-_-_..-___-__.--------- 84 

516 Exuisit 27.—J. Rosertson, N. P. 


No. 756.—Sales by Charles G. Peper & Co. of 18 bales cotton, re- 
ceived 2 | 18, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold June 2, °81. Sale No. 137. 


W. A. M. 

905, S. O., 5d5 
899, O., 525 
915,S.L.M., 318 
914, O., 466 


902, L. M., 470 
903,58. G.0., 530 
904, . 529 


SAMUEL W. FORDYCE, éC., ET AI. 217 


2,827 7@ NE iti le hcl ccisshsinlenca ns geipconeen ate 755 46 
908,8. G.0.,St., ‘415 a, _ ERAS EEC ae se pad ae NTS area se 37 87 
Pickings, Oe Se MeN inn ntucincndseenensnnns 1 36 


794 69 


Charges : 


Freight, $4.10 per bale; B. L. charges, $— isola ic shetinl 73 80 
Repairing picking bal. 2.20; head out, 75c.; 3 hoops, 
45 


Weighing, 10 cents per bale-----.-.------------ « 2 
Drayage and storage, 40 cents per bale 1st mo.; 75c., 
I ii ce ne deoks si dks d nna ni ode neon 20 70 
Insurance, marine, per cent. on $— per bale--.--- 
" fire, ee “  60c. “ 4m... 10 80 


Commission on sale, 24 per cent....-------------- 19 87 


Net proceeds to Cr. Mr. W.A. Moore --------------- 664 32 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER «& CO., 
E. & O. E. Per L. 


517 ExuHisit 28.—J. RoBertson, N. P. 


No. 757.—Sales by Charles G. Peper & Co. of 13 bales cotton, rec’d 
2 | 19, 1881, per I. M. R. R., for account of W. A. Moore, sold 


6 | 2, 81. Sale No. 137. 


W. A. M. 
942, L. M.,st., 491 
943,8.G.0., 434 
940,“ 540 
937, S. O., 480 
939,S. L. M., st., 520 
938, L.M. “ 497 
941, G. O., 536 
936, 5. L. M., 450 
933,  “ 523 
944, G. O., 495 
28—587 


g 
‘ 
i 
: 
3 


Si SR ea PRE ad Bt Bl ie a AC ag ae AE OA CS OE SS es 
RO cap SE LL AR Ne SR RELA REI, ATE RIN Ry RES ite Rink TL HR. Me Priel e 5 ot) ER iB” 2 A 4 * 5 . 
PER eRe j MALIN. SES 98 -, Ree PY Bere Lee Ae Cay SE SC ee he PRD Oe Pe MT en ev ehe He Se Maps ep FELT en eA, S bie th 
; : f L ‘ ; Y A eS a ate OE 
- —w ~ wee 7 i ‘ , ns fon 
= 
a 
“a 


918 CHARLES G. PEPER, &C., ET AL. VS. 


930, S. M., 432 
932, L. M., st., 467 
931, G. O., st., 513 


ee Oe hi a sid a es Sh ws oe we 581 99 
935 rej., mix. 
945 . 
934 . 
Charges : 
Freight, $4.10 per bale; B. L. charges $—-~-....-_-- 53 30 
OIE © ID esis its oi Shi ee one 15 
Weighing, 10 cents per bale-__--_---.--_-__----- 1 30 
Drayage and storage, 40 cents per bale ; 1st mo., 75c., 
Pe aks camintewennan ions cdiaaenae ig acnciatte esulbilen 14 95 
Rejection and reweighing-_-_------------------- | 
Insurance, marine, — per cent. on $— per bale___--- 
' fire, 2 "ie  ™ oe 
Commission on sale, 2} per cent..._...-.---.----- 1,455 
92 05 
- 489 94 
Net proceeds to Cr. Mr. W. A. Moore_----------_- 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO.,, 


E. & O. E. Per L 


518 ExHIBIT 29.—J. Ropertson, N. P. 


No. 758.—Sales by Charles G. Peper & Co. of 25 bales cotton, re- 
ceived 2, [1] 22, 1881, perI. M.R.R., for account of W. A. Moore. 
Sold June 2, ’81. Sale No. 137. 


962,8. G. O., 495 
974,58. G. O., 508 
978, L. M., st., 448 
973, S. L. M., 476 
976, M., 503 
972, G. O., 388 
968, M. tinge, 472 
966, L. M., 538 
967, “ 442 
963, 8. G. O., 500 
969, S. O., st., 426 
980,8.G.0, 454 
979, “ 009 
975, S. L. M., 417 
970, G. O., 446 
964, L. M., 540 
977,58. L. M., 470 
961, 8. G. O., 448 


SAMUEL W. FORDYCE, &C., ET AL. 219 


965, L.M., 501 
957, “ 507 
955, L. M., st., 4388 
959, 8S. G. O., 421 
956, 8S. L. M., 506 


958, M., 524 
960, L. M., st., 503 
ee iii iwi cds dhindmecimcns 1,088 61 


971, Rej., M. Mix. 
954, “ water-p. 


Charges : 
Freight, $4.10 -per bale; B. L. charges, $— .._-- 102 50 
Reepairing 2 OGG. soo no cnn cos eno 30 
Weighing, 10 cents per bale------------. ------ 2 50 
Drayage and storage, 40 cents per bale 1st m. ; 75c. 
ois i ee Se a ele mins 28 75 


Rejection and reweighing, — per bale --------- 
Insurance, marine, — per cent. on $— per bale. 


7 fire, " 60c. “4m. 15 00 
Commissions on sale, 2} per cent. ----..------- 27 22 
176 27 
Net proceeds to credit Mr. W. A. Mine .......... 912 34 
St. Louis, 6 [1] 16, 1881. 
.,. CHARLES G. PEPER & CO., 
E. & O. E. Per L. 7 
519 Exuisit 30.—J. Rospertson, N. P. 


No. 759.—Sales by Charles G. Peper & Co. of, 20 bales cotton, re- 
ceived 2 [1] 24,1881, per I. M. R. R., for account of W. A. Moore. 
Sold June 2, 81. Sale No. 137. 


W. A. M. 

1000,S.L.M., 448 
999, « 489 
994, L. M., 548 


988, 8. G. O.,st., 532 
990,8.G.0., 485 


989, S. M., 530 
982, L. M., st., 475 
995, G. O., 509 


981, 8. G. O., st., 543 
993.8.G.0., 705 
997, S. G. O., st., 483 
987,8.G.0., 373 
983, L. M., 496 
986,8.G.0., 484 
985, L. M., 419 


220 CHARLES G. PEPER, &C., ET AL. VS. 


991, S. G., 438 
984,58. L.M., 496 
998, S. G. O., st., 475 
Pe AE oh ie en 908 67 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—------ 82 00 
PEGS 1 NOON. 00. eo oo 15 
Weighing, 10 cents per bale-____-.------_----- 2 00 
Drayage and storage, 40 cents per bale iat m.; 75¢. 
Bs Oe on beeline ies sie ene 23 00 


Rejection and reweighing, — per BE ote snce neanie 


Insurance, marine, — per cen. on $— per bale_- 
. fire, 60c.“ 4m... 12-00 


Commission on sale, 24 per cent. --..--..------- 22 72 


Net proceeds to Cr. Mr. W. A. Moore foment oe 766 80 


St. Louis, 6 [1] 16, 1881. | 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


520 EXHIBIT 31.—J. RoBertson, N. P. 


No. 760.—Sales by Charles G. Peper & Co. of 18 bales cotton, re- 
ceived 2 | 25, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold June 2, ’81. Sale No. 137. 


W. A. M. 
1011,8.G.0., 523 
1015, M., 495 
1008, L. M., 471 
1009, 8. L. M., st., 420 
1001, G. O., 443 
1015, L. M.,st., 468 
1003, L. M., 627 
1004,8.G.0. 497 
1014, L. M., 464 
1005, 474 
1017, “ 517 
1018, 485 
1010, G. O., 522 
1013,8.G.0., 533 
1002, S. O., 458 
1007,8.L.M., 488 
1012,8.G.0., 449 
1006, M., 505 


I re 806 56 


ile he toe yao Saat TT ere: cy eet oat $ ra a” ga 
OS Re an FOE ee See oe Pape 8 ne eee Tree Te ra ify? ici Pd 
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Charges: 
Freight, $4.10 per bale; B. L. charges, $— -_...... 73 80 
METI © I in i oe i eee 15 
Weighing, 10 cents per bale-____-_----.-_---_--.. 1 80 
Drayage and storage, 40 cents per bale, 1st m.; 75c., 
3 M. ex. ----- pin i lei: hin ee sein chon 20 70 


Rejection and reweighing — per bale ------_---_- 
Insurance, marine, — per cent. on $— per bale---- 


* fire, Re Be. Siew 10 80 
Commission on sale, 24 per cent. .....--------.--- 20 16 
127 41 
Net proceeds to Cr. Mr. W. A. Moore -----.-.--. ---- 679 15 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
BE. & O. E. Per. L. 
521 ExuiBIT 32.—J. Ropertson, N. P. 


No. 761.—Sales by Charles G. Peper & Co. of 15 bales cotton, re- 
ceived 3|1, per I. M. R. R., for account of W. A. Moore. Sold 


June 2,81. Sale No. 137. 


W. A. M. 

1033, L. M., 505 
1012, S. G. O., st., 518 
1021, M., 470 


1020, 8S. G. O., 478 
1032, L. M., st., 448 


1030, ' 500 
1023, L. M., 500 
1027, G. O., 517 
1025, L. M., 556 
1024, S. G. O., 455 
10385, S. O. 508 
1034, M., 514 
1026, “ 498 
1028, S. G. O., 555 
1031, S. G. O., st., 475 
1 BOT @ PE sivicwnia snitwcewccsnmsecewnes. OF 16 

1019, mix. & d. 
1029, dusty. 

Charges: 
Freight, $4.10 per bale; B. L. charges, $—------- 61 50 
Repairing 2 hoops ---- .--. -------- ----------- 30 
Weighing, 10 cents per bale---.---.----------- 1 50 


Drayage and storage, 40 cents per bale 1st mo. ; 
TOR: S Wh. TER, ids cane memniciescnexnsecn: If 2D 


222 CHARLES G. PEPER, &¢., ET AL. VS. 


Rejection and reweighing, — per bale.---~----- 


Insurance, marine, — per cent. on $— per bale-- 
. fire, nit Rate 60 “ 4m.._- 9 00 


Commissions on sale, 24 per cent.-.___--------- 17 10 


Net proceeds to cr. Mr. W. A. Moore ~--~--- iain $577 45 


St. Louis, 6 | 16; 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. PerL. - 


522 EXHIBIT 33.—J. Rospertson, N. P. 


No. 762.—Sales by Charles G. Peper & Co. of 5 bales cotton, rec’d 
3 | 2, 1881, per I. M. hk. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale sap. No. 137. 


1039, M., 478 
1038, S. M., st 421 
1036, 8S. L. M., 487 
1040, S. L. M., 531 


1037, “ 436 
I 6 itil ‘siuiisics connsinline wicnaaeiinaceniouaits 214 71 
1041, rej., mix. 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—— ---. 20 50 
NN ls kil tee ven ds eine 
Weighing, 10 cents per bale.--_-- -------. ----- 50 
Drayage and storage, 40 cents per bale 1st mo. ; 

es ee WR ilk kk oe eo cen 21 50 


Rejection and reweighing------ .-------------- 


Insurance, marine—per cent. on $—— per bale--__- 
3 fire ee an 3m.. 2 50 


Commission on sales, 23 per cent.___----------- 5 37 
33 37 
Net proceeds to cr. Mr. W. A. Moore------------- $181 34 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
523 EXHIBIT 34.—J. RosBertson, N. P. 


No. 763—Sales by Charles G. Peper & Co. of 17 bales cotton, rec’d 
3 | 4, 1881, per I. M. R. R., for account of-W. A. Moore. Sold 
June 2,’81. Sale No. 137. 


W. A. M. 
1045, S. M., 540 


SAMUEL W. FORDYCE, &C., ET AL. 9223 


1051, L. M., st., 464 


1052, G. O., 432 
1053, S. G. O., st., 491 
1054, L. M., 455 
1042, S. O., 456 
1059, G. O., 493 
1043, S. O., 453 
1049, S: M., 540 
1044, L. M., 520 
1047, 8. O., 513 
1058, S. G. O., 433 
1060, G. M., 438 
1057, 8S. G. O., 393 
1056, S. G. O., 451 
1046, L. M., 543 
1035, G. O., 427 
DPE SD PE pais iknk Siena sasha 733 83 
1048, rej., mix. 
1050, 6666 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—— -.... 69 70 
ROI ois ko esd ss ec ee: ceed eee hes 
Weighing, 10 cents per bale---.------------...-- 1 70 
Drayage and storage, 40 cents per bale 1st mo.; 

GOO. FMR OMe oct chk eas anianinin one'aim 13 50 


Rejection and reweighing,—per OM fois esac. 
Insurance, marine—per cent. on $—— per bale- -- 
. fire, " ee, eerie 3m. 8 50 


Commission on sale, 24 per cent..._------------- 18 35 
113 55 


Net proceeds to credit Mr. W. A. Moore__-----.---- $620 28 


St. Louis, 6 | 16, 1881. | 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


¢ 


524 EXHIBIT 35.—J. RosBertson, N. P. 


No. 764.—Sales by Charles Peper & Co. of 4 bales cotton, received 
3|7, 1881, Per I. M. R. R., for account of W. A. Moore. 


Sold 6 | 2,’81. Sale No. 137. 


W. A. M. 

1064, L. M., 463 
1062, S. G. O. 3 503 
1061, S. G. O., st. 503 
1063, 8S. L. M., 472 


Cis eel $117 12 


eS a ey, ee 


224 CHARLES G. PEPER, &C., ET AL. VS. 


Charges: 
Freight, $4.10 per bale; B. L charges, $—— ----- 16 40 
IIE iis Sinica spied actinic ned een marmite alone 
Weighing, 10 cents per bale._.--.--------.---- 40 
Drayage and storage, 40 cents per bale 1st mo. ; 
Pe ON iis hice msecmnnin oe 3 60 


Rejection and reweighing, — per bale._---~-~--- 
Insurance, marine — per cent. on $— per bale-- 


35 fire 3 . 50c. “ 3m. -- 2 00 
Commission on sale, 2} percent. -...._-,-------- 4 43 
26 83 
Net proceeds to cr. Mr. W. A. Moore wih idiecaannieatinc $150 29 —* 
St. Louis, 6 | 16, 1881. CHARLES G. PEPPER & CO., 
EK. & O. E. Per L. , 
525 ExnHisit 36.—J. Rosertson, N. P. 


No. 765.—Sales by Charles G. Peper & Co. of 55 bales cotton, received 
3 | 9, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
June 2, 81. Sale No. 137. ' 


1083, S. O., 560 1092, G. O., 485 1114, G. O., 503 
1076, G. O., 429 1094,S.L.M., 480 1108, M., 487 | 
1091, S. O. 480 1086, L. M., 469 1113,S.G.0., 397 . We 
1101, S. M., 406 1078,S.G.0., 413 1118,S. L. M., 420 
1074, M., 393 1065, L. M., 525 1102, a 397 
1096, S.G.O., st., 465  1067,.S. L. M., st., 457 1104,S.G.0., 467 
1089, L. M., 87 1090, se 485 1110, S. M., 485 
1077,8.G. O., 483 1097,S8.0.S,, 493 1103, 8. G.0., 455 
1075, S. M., 364 1099,S.L.M., 466 1105, L. M., 462 
1088, L. M., st., 540 1087,S.G.0O., 518 —_—_— 
1073, S. L. M., 567 1085,S. M., 507 4,073 
1095, L. M., st., 471 1098,S.G.0., 455 10,678 
1079, G. O., st., 425 1121, L. M., 453 10,862 
1080, G. O., 411 1116,8. O., 483 
1082, S.G. O.,st., 420 1115,8.G.0., 377 25,613 lbs. 
1070,S.G.0O., 480 1120, M., 506 @ 94c. ~.-$2,337 19 
1068, S. M., 500 81106, * 413. 
1069, L. M., st., 509  1117,S.G.0.,st., 435 : ie 
1071, a 520 1107,S.L.M., 468 1081 rej., mix. 
1072, S. O., 499 1119, L. M., st., 488 1084 “ dusty. 
1066, L. M., 889 1112,8S.L.M., 517 
1093, G. O., 472 1109, L. M., 475 
1100,S. L. M., 458 1111,S. M., 495 
10,678 

Charges : 
Freight, $4.10 per bale; B. L. charges, $—-_---~-- ---- ase: eRe _ 225 50 
STUNNTIIIIN chisel citi Siem ae ncaa de eile , 
Weighing, 10 cents per bale sie 5 50 
Drayage and storage, 40 cents per bale Ist mo.; 50c., 2 m. ex...-- 49 50 


Rejection and reweighing, — per bale_._-_-. ...- a 
Insurance, marine, — per cent. on $— per bale 
66 fire 66 bé 50c. 66 3 m. Reed 27 50 


Commision on sale, 2} per cent. 58 43 
366 43 
Net proceeds to Cr. Mr. W. A. Moore. ...---.-.-------------- 1,970 76 
St. Louis, 6 | 16, 1881. CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
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526 | Exu1it 37.—J. Rosertson, N. P. 


No. 766.—Sales by Charles G. Peper & Co. of 20 bales cotton, re- 
ceived 3 | 12, 1881, per I. M. R. R, for account of W. A. Moore. 
Sold June 2, ’81. Sale No. 137. 


W. A. M. 

1154, G. O., st., 389 
1152, « 470 
1151, 8. G. O., st., 452 
1145,8.G.0., 447 
1144, «“ 548 
1150, S. M., 411 
1149, S. G. O., st., 473 
1159,8.G.0., 450 
1161, L. M., 488 
1164, M., 473 


1160,8.G.0. 493 
1153, G.0., st. 418 
1155, L. M.,st., 415 


1148, S. O., 399 
1146,8.G.0. 528 
1147, L. M., 485 


1157, L. M.,st., 425 
1163,8.L.M., 487 
1162,8.G.0., 467 


1156, M., : 463 fg 
OOO ODE ainsi ss tse 836 67 
1158 rej., mix. 
Charges: 
Freight, $4.10 per bale; B. L. charges, Gos, 82 OF 
POOPIE ROOD. 5 on gk on iin wa nnn canons 15 
Weighing, 10 cents per bale ---.----------_-_--- 2 00 
Drayage and storage, 40 cents per bale Ist m.; 50c. 
FF OR OE 5 asics sco ab bina hen paiement ann ik lant 18 00 
Rejection and weighing, — per bale_--.----------- 
Insurance, marine, — per cent. on $—, per bale_-- 
* fire, ee ie * Fm... 
Commission on sale, 23 per ceht. ---------------- 20 92 
133 07 
Net proceeds to cr. Mr. W. A. Moore -.---.------ - 703 60 


St. Louis, 6 | 6, 1881. 
CHARLES G. PEPER &«& CO., 
E. & O. E. Per L. 


29—587 


226 CHARLES G. PEPER, &C., ET AL. VS. 


527 ExHIBItT 38.—J. RoBertson, UN. P. 


No. 767.—Sales by Charles G. Peper & Co. of 36-bales cotton, re- 
ceived 3 | 14, 1881, per I. M..R. R., for account of W. A. Moore. 


Sold June 2, ’81. Sale No. 137. 


1130, M., 500 No. 1170,G. 0.,st., 460 
1139, “ 495 1172, L. M., 455 
1138, G. O., 407 1173,8.G.0, 460 
1143, G. M., 493 1171, M., 490 
1135, S. L. M., 490 1180,8.G.0., 447 
1137, 8. G. O., 538 ie, * 424 
1129, M. F., 567 1177, G. O., 405 
1136, S. L. M., 455 1165,8. L.M., 443 
1131, S. G. M., 500 1168, G. O., st., 475 
1128, S. M., 473 1169,8.G.0., 530 - 
1124, S. G. O., 530 1175,“ 539 
1127, 8S. G. M., 494 1176, G. O., st., 476 
1132, M., 522 1179, S. O., 439° 
1134, S. M., 483 1174, L. M. 502 
1133, 8. G. M., 520 
1141, 8. G. O., 503 6,550 
1125, L. M., 457 Totals: 
1140, M., 502 10,851 
1142, L. M., stain, 459 6,550 
1126, 8. G. O., 548 
1166, “ 468 17,401 @ 94 -.--~ 1,587 84 
1167, L. M., st., 357 | 

10,851 

Charges : 

Freight, $4.10 per bales; B. L. charges, —— .--- -- 147 60 
Repairing one hoop-_--------..----------------- 15 
Weighing and storage, 40 cents per bale Ist mo.; 50c. 

SERRE ORES ARETE NIT Oe PE ASTER RT CR oA 32 50 
Rejection and reweighing — per bale-_---------- 
Insurance, marine, — per cent., on $— per bale-- 

‘ fire, " . coe. “... Iw 
Commission on sale, 23 per cent..--.---- --..----- 39 69 
241 44 
Net proceeds to cr. Mr. W. A. Moore ------- eel 1,346 40 


St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 


E. & O. E. Per L. 


Lad 
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528 ExuiBit 39.—J. Robertson, N. P. 


No. 768.—Sales by Charles G. Peper & Co. of 10 bales of cotton, 
rec'd 3 | 16, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. 


W. A. M. 

1187,8.G.0., 454 
1201, “ 482 
1202, “ 486 
1183,L.M., 402 
1181, “ 501 
1188,G.0., 417 
1184.L.M. 511 
1182, 8. G.0., 520 
1185,L.M., 509 
1186, 8. L. M., 433 


TE CG ii cectgea a dita hein ai ww eiciwm 430 24 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—--.-----. 41 00 
NI sic: sists, on cocasearuni abbas te <i nip Si wi cose on aceiecteinse 
Weighing, 10 cents per bale__---------..-------- 1 00 
Drayage and storage, 40 cents per bale 1st mo.; 
ea we Oe a a cas ok eee 9 00 
Rejection and reweighing, — per,bale --_...------ 
Insurance, marine, — per cent. on $— per bale---- 
ss fire — aif ve “ sm. 5 00 
66 76 
Commission on sale to Cr. Mr. W. A. Moore-_--..--- $363 48 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
EL. & O. E. Per L. 


529 Exuipit 41.—J. Ropertson, N. P. 


No. 769.—Sales by Charles G. Peper & Co. of 19 bales cotton, rec'd 
3|17, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
June 2,’81. Sale No. 137. 


W. A. M. 

1206, S. G. O., st., 480 
1208, “ 496 
1189, M. F,, 465 
1194, L. M., 487 
1207, S. G. O., st., 460 
1191, L. M., 488 


1203, S. G. O., st., 307 


(1204,G.0,st, 488 | Z 


>, CHARLES G. PEPER, &¢C., ET AL. VS. 


1198, 8. G. O 490 
1205, L. M 500 
1209, S. G. O 484 
1211, L.M.,st., 504 | 
1192, S. G. O., 460 1195 rej., mix. 
1193, S. G. O., st., 472 1197 2 
1190, M 425 
1199, S. G. O., st., 468 
1212, L. M., 504 
1196, G. O., st., 533 
1210, L. M., st 542 
casas Sasi ak 5 Sh reece 848 90 
Charges : | 
Freight, $4. {0 per bale; B.-L. charges, —-_------- 77 90 
Repairing head, out, 75e. ; 1 hoop, 15 ----~------- 90 
Weighing, 10 cents per Sa es 1 90 
Drayage and storage, 40 cents per bale 1st mo.; 50c., : 
I a iki jks coca cahihconniceien ue dale ipo avibnesewshemtwies 17 10 


Rejection and reweighing, — per bale-_---------- 
Insurance, marine, — per cent. on $— per bale ---- 
. fire, 7 . o0c. per3m._.- 9 50 


Commission on sale, 24 per cent.._------- ----. .--- 21 22 


Net proceeds to cr. Mr. W. A. Moore ------------- 720 38 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO. 
E. & O. E. Per L. 


530 EXHIBIT 41.—J. Rospertson, N. P. 


No. 770.—Sales by Charles G. Peper & Co. of 14 bales cotton, rec’d 
3 | 21, 1881, perl. M. R. R., for account of W. A. Moore. Sold 
6} 2,81. Sale No. 137. 


W. A. M. 

1225, 8. L. M., 467 
1223, L. M., 440 
1232, M., 496 
1231,8. L. M., 535 
1227,8.G.0., 489 
1229, L. M. st., 494 
1230, S. M., 038 
1226, L. M., Dod - 


1225, ” 452 
1224, “ 505 
1215, 8. O., 046 
1214, M., 533 
1200, “ O34 


1213,8.G.0., 416 


6,978 @ 9}--__-_- ones SRE eae TE 636 74 


. Ss, ea pie all pints palit 
-¥, Bee eh Ny, ee r Bé eee 
a 
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Charges: 
Freight, $4.10 per bale; B. L. charges, $—--_----- $57 40 
INE edith cen cde ien aan i diva 
Weighing, 10 cents per bale--_--.-------.----- 1 40 
Drayage and storage, 40 cents per bale 1st mo., 
ia © Ui Cin Cats cditideneeeedwscn new 1S 


Rejection and reweighing, — per bale-_---------- 
Insurance, marine, — per cent. on $— per bale_-- 


fire on ie” * lh 2a 
Commission on sale, 2} per cent...-------------- 15 92 
| 94 32 
Net proceeds to credit Mr. W. A. Moore---.._------ $542 42 
St. Louis, 6 | 6, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. | Per L. 
531 Exuisit 42—J. Rosertson, N P. 


No. 771.—Sales by Charles G. Peper & Co., of 10 bales cotton, 
received,2 | 23, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, ’81. Sale 137. 


W. A. M. 
1123,L.M., 506 
1122, “ 494 


1240, G. O., 503 
1237, G. O., st., 481 
1233,8.G. O., st., 465 
1235, w 435 
1234, G. O., 585 
1236,8.G. O.,st., 493 
1238, 8.G.0., 496 
1239,S. G.O.,st., 501 


SO OF Wiis hittin ccsncnnncicbinnnnion 452 50 
Charges: gre 
Freight, $4.10 per bale; B. L. charges, $—-------- 41 00 
UII ois irinccneninieminins ‘ialcithndewaicananaaneiiet 
Weighing, 10 c. per bale-------------.---------- 1 00 
Drayage and storage, 40 cents per bale 1st mo.; 50c., 
FP Oi achat RGR i od = indi 9 00 
Rejection and reweighing, — per bale---------- 
Insurance, marine, — per cent. on $— per bale-- 
‘i fire, ao Me. i 5 00 
Commission on sale, 2} per cent..--------.------ 11 32 
67 32 
Net proceeds to cr. Mr. W. A. Moore..-. .--.---- $385 18 


St. Louis, 6 | 16, 1881. | 
CHARLES G. PEPER & CO., 


E. & O. E. Per L 


230 CHARLES G. PEPER, &C., ET AL. VS. 


532 Exuisit 43.—J. Rospertson, N. P. 


No. 771.—Sales by Charles G. Peper & Co. of 3 bales cotton, rec’d 
3 | 24,1881, per I. M. R. R. for account of W. A. Moore. Sold 
6 | 2, 81. Sale No. 137. 


W. A. M. 

1222S. G.0.,st., 517 
1218, G.0.,st., 466 
1220,G. 0.,st. 478 


BINED: Win. 6 on sin ccc eu vsinmnenniidods 133 32 
1219, rej., mix. 
or 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—-- -------- 12 30 
NN i hii sted cata aii sw sania ib: inane ‘ele aceite 
Weighing, 10 cents per bale.---..------------..--- 30 
Drayage and storage, 40 cents per bale; 1st mo., 50c., 2 

a ks ed nein nei nena se ate 2 70 


Rejection and reweighing — per bale_-_-_------_--- 
Insurance, marine — per cent. on $— per bale_----- 


’ fire, 4 on 50c. per — 3m.__-- 1 50 
Commission on sale, 24 per cent.-.-----.-----.----- 3 30 
20 13 
Net proceeds to credit Mr. W. A. Moore.-_-.-..-...113 19 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 


FE. & O. E. Per L. 


533 ExHIBIt 44.—J. Ropertson, N. P. 


No. 773.—Sales by Charles G. Peper & Co. of 25 bales cotton, 
received 3 | 30, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, ’81. Sale No. 137. 


W. A. M. 

1244, 8. L. M., O05 
1246, L. M., 455 
1243, “ 435 
1251, S. G. O., 447 
1245, “ st., 510 
1241, S. M., 385 
1249, L. M., 475 
1242, S. M., 509 
1247, M., 427 
1248, S. L. M., o44 
1250, F 452 


1255, S. O., st., O70 
1259, $ 5. O., st., 463 
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1261, S. G. O., 493 
1265, L. M., 497 
1258, G. O., st., 481 
1254, S. O., 477 
1264, S. G. O., st., 486 
1266, G. O., st., 460 
1257, S. G. O., 540 
1263, L. M., 424 
1256, S. M., 420 
1262, G. O., 433 
1260, L. M., 518 
1253, L. M., 473 
RE Ce TR tnt iedinnninm nine aban 1,083 96 
1252, rej., mix. | 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—-_-_-___--- 102 50 
Repairing 1 i cis iro pee mee ran RENT 15 
Weighing, 10 cents per bale__-------- ------ ---- 2 50 
Drayage and storage, 40 cents per bule; ‘1st mo. ,00e., 

Oe es i ee ew ick pe dinn~ 22 50 


Rejection and reweighing, — per bale_-----_--- 
Insurance, marine, — per cent. on $— per bale---- 
Mg fire, 2 on 50c. per bale,38m. 12 50 


Commission on sale, 24 per cent.__.-----------. - 27 10 
. 167 25 


Net proceds to Cr. Mr. W. A. Moore.------------- 916 71 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


534 ExuiBitT 45.—J. Ronertson, N. P. 


No. 774.—Sales by Charles G. Peper & Co. of 11 bales cotton, ree’d 
4 | 2, 1881, per I. M. R. R,, for account of W. A. Moore. Sold 
6 2, 81. Sale No. 137. 


1217, M,, 501 
1216,8.G.0., 537 
1267, G. O., 480 
1268, L. M., 465 
1274, L. M., st., 413 
1272, G. O., 441 
1270, S. O., 480 
1271,8. O., st., 512 
1269, G. O., 442 
1275, G. O., 412 
1273, L. M., 458 . 


5,141 @ ~. iinet sescnin ip saiaiibicibsasiadeiie 469 12 
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232 CHARLES G. PEPER, &C., ET AL. VS. 


Charges : 
Freight, $4.10 per bale; B. L. charges, $—------- 45 10 
EAE LT REE! TOOT 
Weighing, 10 cents per bale-------------------- 1 10 
Drayage and storage, 40 cents per bale; 1st mo. 25c., 
iii ccsntnicininine one marian wed ccaaiplinrn 715 


Rejection and reweighing, — per bale ----------- 
Insurance, marine, — per cent. on $— per bale--- 


" fire, ” “40c.. “ 2M. 4 40 
Commissions on sale, 2} per cent..__.__----------- 11 73 
: 69 48 
Net proceeds to Cr. Mr. W. A. Moore ---.--------- 399 64 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. : Per L. 
535 ExuHisit 46.—J. Rospertson, N. P. 


No. 775.—Sales by Charles G. Peper & Co. of 6 bales cotton, rec’d 
4 | 12, 1881, per I. M. R. R., for account of W. A. Moore. Sald 
6 | 2, *81. Sale No. 137. 


W. A. M. 
1276, G. O., st., 480 
1277, S. G. O., 503 
1280, S. G. O., st., 497 
1282, L. M., st., 510 
1281, 8. G. O., st, 528 
1278, S. O., st., 480 
Be 0 isisietiin cnn enka 273 57 
1279, rej., mix. 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—------- 24 60 
ere ci, I OOD LLL EEO ITE IND ANE STO 
Weighing, 10 cents per bale-_------------------ 60 
Drayage and storage, 40 cents per bale ; 1st mo. 25c., 

i sine nttdedncink cisieten itcerninwiataninionn wasnt 3 90 


Rejection and reweighing-----_--..------------- 
Insurance, marine, — per cent. on $— per bale--- 


ws fire, a: * 2M. 2 40 
Commission on sale, 23 per cent. ---------..-... 8 64 
38 34 
Net proceeds to Cr. of W. A. Moore -------------- 235 «23 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


SAMUEL W. FORDYCE, &C., ET AL. © 233 


536 Exuisit 47.—J. Rosertson, N. P. 


' No. 776.—Sales by Charles G. Peper & Co. of 5 bales cotton, re- 
ceived 4|15, 1881, per I. M. R. R., for account of W. A. 
Moore. Sold 6 | 2,’81. Sale No. 137. 


W A.M. 

1286, O., 470 
1283, G. O.,st., 313 
1288, S. G. O., st., 458 


1284, G. O., 477 
1285, 8. G. O., st., 468 
: Fe kiki hie hid cw amet 199 47 
1287, rej., mix. 
| Charges: 
Freight, $4.10 per bale; B. L. charges, $—- ------- 20 50 
NE son ii Sis a ded Sin nn sew aaie 
Weighing, 10 cents per bale--...---------------- 50 
Drayage and storage, 40 cents per bale 1st mo.; 
Bc 2 WR OR, aks eae ais cannes 3 25 
Rejection and reweighing, — per bale --_-.-..--- 
Insurance, marine, — per cent. on $— per bale--_-- 
" fire, ” 40c. “ 2m-_ 2 00 
Commission on sale, 2} per cent....--. ---------- 4 99 
cee 31 24 
Net proceeds to Cr. Mr. W. A. Moore ------------ $168 23 
St. Louis, 6 | 16, 1881. : 
CHARLES G. PEPER «& CO., 
E. & O. E. Per L 
537 Exuisit 48.—J. Ropertson, N. P. 


No. 777.—Sales by Charles G. Peper & Co. of 16 bales cotton, rec'd 
4/19, 1881, - I. M. R. R for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. 


1298, L. M., 418 
1300,8.G.0., 532 


1297, “ 505 
1299, O., st. 503 
1304, G. O., 471 
1301, M., 435 
1302, L. M., 493 
1303, “ 500 


1292,8.G.0., 430 

1294, S. O., st., 445 

1293, G. O., 531 , 
: 30—587 


234 CHARLES G. PEPER, &C., ET AL. VS. 


1295,8.G.0., 518 
1290, L. M.,st., 476 : 
1296, G. O., st., 486 | 
1291, L. M., 401 
1289, S. G. O., st., 442 


Fe DR ein oi ken ene ee 691 77 
Charges: 
Freight, $4.19 per bale; B. L. charges, $—------ 65 60 E 
Repairing ------- ~--------------------+------ 
Weighing, 10 cents per bale-_---- -------------- 1 60 
Drayage and storage, 40 cents per month Ist mo,; 
OS oak sini ne tig ania nda neinle elon 10 40 
Rejection and reweighing, — per bale__--_------ 
Insurance, marine, — per cent. on $— per bale-_-- | 
” fire, “ 40c. = 2m. 6 40 
Commission on sale, 24 per cent..__------------- 17 29 
101 29 
Net proceeds to credit Mr. W. A. Moore_---.----- $590 48 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., . 
E. & O. E. Per L. ‘ 
538 ExuHisit 49.—J. Ronpertson, N. P. ~~ 


No. 778.—Sales by Charles G. Peper & Co. of 6 bales cotton, rec’d 
4 | 23, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. 
1310, M., 550 
1313, L. M., 435 a 
1312, “ 463 _— 
1315, L. M., st., 321 
1314, M., 453 
1311,8. L.M., 567 
De  aiinins nen sews iene waeennils 254 49 
Charges : 

Freight, $4.10 per bale; B. L. charges, $—____--_- 24 60 
NN icra esa Sr cece witli easton 2 
Weighing, 10 cents per tale. SEES cree eT SRNR HE 60 
Drayage and storage, 40 cents per bale Ist mo. ; 25c., 

ON eae wi che i indice 3 90 


Rejection and reweighing_--~-_...-_---.-.-2..---- 
Insurance, marine, — per cent. on $— per bale... 
4 fire, ” 40c. “ 2m. 2 40 


. , ‘ dei leah _" —_ wie eee ee at 
See Me to Saree eS Fee Sa ese wee ae 


Wage 


~ 
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Commission On sale, 23 per cent. ...-------~----- 6 36 
37 86 
Net proceeds to Cr. Mr. W. A. Moore_-_------------ $216 63 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
539 Exuisit 50.—J. Ropertson, NV. P. 


No. 779.—Sales by Charles G. Peper & Co. of 5 bales cotton, rec’d 
4 | 25, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. 

1306, 8. L. M., 503 
1309,L.M., 611 
1307, S. L. M.,st.,557 
1305,L.M., 452 
1308,L.M., 490 


BORD BOE wine ocnws'x- ina wt lek meas atsbie 238 44 
Charges: 
Freight, $4.10 per bale; B. L. charges, $— -------- 20 50 
mepeirings 1 HOO. 6. 6 a ose wk ig wimainwe on wis uses 15 
Weighing, 10 cents per bale_--..__------------.--- 50 
Drayage and storage, 40 cents-per bale 1st mo.; 25c., 
BO OW. sins ce: ecco 3 25 


Rejection and reweighing, — per bale - .-.------- 
Insurance, marine, — per cent. on $— per bale --- 
¢ 


x fire, s : 40c. “ 2m. 2 00 
Commission on sale, 2$ per cent. ------ ---.------ 3 96 
32 36 
Net proceeds to Cr. Mr. W. A. Moore ---- ---. ---- $206 08 


St. Louis, 6 | 16, 1881. | | 
CHARLES G PEPER & CO., 
E. & O. E. Per L. 


540 ExHIBIT 51.—J. Ropertson, N. P. 


No. 780.—Sale by Charles G. Peper & Co. of 3 bales cotton, received 
4 | 26,1881, per I. M. R. R., for account of W. A. Moore. Sold 


6 | 2,’81. Sale 137. 


W. A. M. 
1317,G.0., st, 422 
1316, L.M.,st., 494 
1318 L.M. 418 


ions donna 121 73 


t 


236 CHARLES G. PEPER, &C., ET AL. VS. 
Charges : | 
Freight, $4.10 per bale; B. L. charges, ville ape 12 30 
eres ) ROOD Ks. oo 2 es ce 15 
Weighing, 10 cents per bale_-_---------~.----- 30 
Drayage and storage, 40 cents per mo. Ist mo. 
es SE ib biden ccna ncnacuus 1 95 


Rejection and reweighing, — per bale~.-----~--- 
Insurance, marine, — per cent. on $— per bale-_- 


*: fire, Poo a 1 20 
Commission on sale, 2} per cent...-----.------- 3 06 
— 18 96 
Net proceeds to cr. Mr. W. A. Moore$ -_--------- 102 77 


St. Louis, 6 | 16, 1881. 
: CHARLES G. PEPER, & CO., 
E. & O. E. Per L. 


541 EXHIBIT 52.—J. RoBERTSON, N. P. 
No. 781.—Sales by Charles G. Peper & Co. of 7 bales cotton, rec’d 


5 | 2, 1881, per I. M. R. R., for account of W. A. Moore. Sold 


6 | 12, 81. Sale No 137. 


W. A. M. 

1322,L. M., 487 
~ 1320,G. O., 443 

1324,S. G. O., 393 

1319, “ 490 


1325,S. G. O., st. 394 
1323, L. M., st., 433 


1321,G. O., 426 
I seins tei ming perl a 279 77 
Charges : 

Freight, $4.10 per bale; B. L. charges,$— ~_-_-- 28 70 
SR RERRE I RERE 8 SEIS Or ete oe ae a Ree 
Weighing, 10 cents per bale-_-_---------1 -.-.- 70 
Drayage and storage, 40 cents per bale 1st m.; 

ee 6. OR in ick idiom . 4 30 


Rejection and rew eighing, — per bale-____-_--- 
Insurance, marine, — per cent. on $— per bale-- 


‘s fire, ‘ “ § 40c. “ 2m. 2 80 
Commission on sale, 2} per cent..__._._-.----__--- 6 99 
— 43 74 
Net proceeds to er. Mr. W. A. Moore--_~------ ---- 236 03 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 


 EB&OE Per L. 


GTR EPI TRAC Oe 


Ere SERPS SSIS RRO LE POR, SOREL ON oy: Le Se Ad S 


— _\ =n or { 


4 ‘ : a so 
ay ¥ re aS ee : ay - = © Pee pS attic Sees D . aiteting Maat C 
Bs > oh LRM ee tee PS ses Ff Ee Sees a Oe) 3 ae » 
StF Bae to yi Metin f me coe RN eit ACT Ss BAe Sa or ey See ee Mat ae Sa =e oe 
he : a s d 


SAMUEL W. FORDYCE, &C., ET AL. 237 


' 542 EXHIBIT 53.—J . ROBERTSON, N. P. 


No. 782.—Sales by Charles G. Peper & Co. of 1 bale cotton, rec’d 
o | 4, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2, ’81. Sale No. 137. 


W. A.M. 
Ree ee OR Oe OD OF ons ions on new tnnnis 52 19 
_ 1327, damaged. 
- 1326, same. 
Charges: 
Freight, $— per bale; B. L. charges, — ------------ 410 
I i rniceiibccdaneincnie epee angen acnnce 
Weighing, 10 cents per bale._-_-_---------..---- 10 
Drayage and storage, 40 cents per bale--_--_------- 40 
Rejection and reweighing, — per bale_-_--- ---.---- 
Insurance, marine, — per cent. on $— per bale -_-- 
6 fire, 66 66 6“ Dew 95 
Commission on sale, 24 per cent. ------------- --- 1 30 
— 615 
Net proceeds to cr. Mr. W. A. Moore--------. ---- $46 04 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


~ Exarsit 54.—J. Ropertson, N. P. 


.No. 783.—Sales by Charles G. Peper & Co. of 5 bales cotton, re- 


ceived 5 | 9, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. | 


W. A. M. 

1329, L. M., st., 428 
1331, G. O., 486 
1330, L. M., 473 


1334, G. O., st., 461 
1333, S. G. O., st., 464 


FE Cia heii nn cen micmine 210 97 
Charges: Sige 

Freight, $4.10 per bale; B. L. charges, $— --_----- 20 50 
Repairing. - --- ik sh sci nso si atime 3 aelnieiiinsakiimeniin 
Weighing, 10 cents per bale. ...- .----.----_------ | 
Drayage and storage, 40 cents per bale-____.__-... 2 00 
Insurance, marine, — per cent. on $— per bale. ---- 

66 fire, , 66 66 95 66 incall | 95 


238 CHARLES G. PEPER, &¢., ET AL. VS. 


Commission on sale, 2$ per cent. ....-. ~------~--- dD 27 
29 52 
Net proceeds to cr. Mr. W. A. Moore-_------------ 181 45 
St. Louis, 6 | 16,1881. : 
CHARLES G. PEPER & CO., 
E. & O. E. . Per L. . 
543 EXHIBIT 55.—J. RoBeErtson, UN. P. 


No. 784.—Sales by Charles G. Peper & Co,of 8 bales cotton, rec’d 
5 | 14, 1881, per I. M.R. R., for account of W. A. Moore. Sold 
6 | 2,781. Sale No. 137. 

W.A. M. 

1332, S. L. M., 508 

1338,8.0., 452 

1339, O., 493 

1337, L. M., 457 

1336, G.O., 463 

1335, G.0., 404 


1341, “ 447 
1340,8.0., 483 
ORI IIR is res scncin rain ok timo natin 338 26 

1343, rej., mix. : 
1342 66 6c 

Charges: 
Freight, $4.10 per bale; B. L. charges, $— ----.-..32 80 
Repairing, head out 7-.--. ...-..---------. ----- 75 
Weighing, 10 cents per bale-_---- ---..--. ------ 80 
Drayage and storage, 40 cents per bale --_- .----- 3 20 


Rejection and reweighing -.-.---------------.- 


Insurance, marine, — per cent. on $— per bale- -- 
sc fire 6c 66 95 iT) 9 00 


Commission on sale, 24 per cent. ......-_------- 8 46 
48 01 
Net proceeds to cr. Mr. W. A. Moore------------- $290 25 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPEB & CO., 


E. & O. E. Per L. 
544 ExuHibit 56.—J. Rospertson, N. P. 


No. 785.—Sales by Charles G. Peper & Co. of 4 bales cotton, re- 
ceived 5 | 23, 1881, per I. M. R. R., for account of W. A. Moore- 
Sold 6 | 2, ’81. Sale No. 137. 


_ W. A. M. 
1348, S. L. M., 353 


SAMUEL W. FORDYCE, &¢., ET AL. 239 


1346, O., 646 
1337, G. O., st., 493 
1345, 8. G. O., 514 


REE FN 6 dan sid hewelnls ceceedgnnun 181 22 
Charges: | 
_ Freight, $4.10 per bale; B. L. charges, $——----_- $16 40 
IIE icine dockins 6 wien pinnae one 
Weighjng, 10 cents per bale.--...-------------- 40 
Drayage and storage, 40 cents per bale-_.--. ---- 1 60 


Rejection and reweighing, — per bale..---. ~---- 
Insurance, marine, — per cent. on $— per bale--- 


“: fire, * . ae ft ata: ee 
Commission on sale, 24 per cent--.--. ------._.. 4 53 
23 93 
Net proceeds to cr. Mr. W. A. Moore__---- -.---.- 157 29 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L.. 
545 Exuisit 57.—J. Rospertson, N. P. 


No. 786.—Sales by Charles G. Peper & Co. of 1 bale cotton, rej., 
rec'd 12 | 21, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, ——. Sale No. 141. 


W. A.M. 

ey, TR, Te OF in kk iit ec eninnan snwnen 40 59 
Charges: | 

Freight, $4.10 per bale; B. L. charges, $——--_-_-_- 4 10 

TINE ain ote ins aie mndinnes dees enetwwnn 

Weighing, 10 cents per bale------ ~------- .----. 10 

Drayage and storage, 40 cents per bale Ist. mo.; 1.25, 

DO icc cmcnnaeiniin ean ae in ne ae ikinnccsion 1 65 
Rejection and reweighing, — per bale-__--------- 25 
Insurance, marine, — per cent. on $— per bale- --_-- 

“6 fire, 66 rT “ 6m... 80 
Commission on sale, 2} per cent...-.----------..-- 1 01 
7 91 
Net proceeds to cr. Mr. W. A. Moore--_----.------- 32 68 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 


E. & O. E. Per L. 


PRS Setar vty geo, 


SNe BL RR ae oe alae 8 
neeeueeens . 


240 CHARLES G. PEPER, &C., ET AL. VS. 


EXHIBIT 58.—J. RosBertson, N. P. 


No. 787.—Sales by Charles G. Peper & Co. of 2 bales cotton, rej., 
rec'd 12 | 23, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, ——. Sale No. 141. 


W. A. M. 

377, seedy, SI ihn ects ntences tice scence 38 97 

379, mix & D., 448 @ 9_----------~-------- ainsi 40 32 

79 29 
Charges: 

Freight, $4 10 per bale; B. L. charges, $——-.._--- 8 20 
INI isi seine aceiehcianiph aliatnnltn pein anterlccwrcd luinind pido 

Weighing,10 cents per bale-__------_-_-_-------- 20 

Drayage and storage, 40 cents per bale 1st mo.; 1.25, 

i EE SALES SER SON. TO SERA REO 3 30 
Rejection and reweighing, 25c. per bale -_-- -_---- 50 
Insurance, marine, — per cent. on $— per bale -_-- 

. fire, 2 “ 80 “ 6m... 1 60 
Commission on sale, 24 per cent. ..-.---------.--- 1 98 
: : 15 78 
Net proceeds to cr. Mr. W. A. Moore--__----.----- $63 51 

St. Louis, 6 | 16, 1881. 

CHARLES G. PEPER & CO.,, 

E. & O. E. Per L. 

546 EXHIBIT 59.—J. Ropertson, N. P. 


No. 788.—Sales by Charles G. Peper & Co. of 2 bales cotton, rej., 
rec. 12 | 24, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, ——. Sale 141. 


W. A. M. 
443, seedy, 542 
404, dusty, 517 


BE Ce © iiciiincineicinnninmiidianniaaniiiddeaaamildil $93 31 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—_-------- 8 20 
SI scrap onaitaninninne “cen tiitbiinte se vinta th Sal shisha 
Weighing, 10 cents per bale.____......--________- 9) 
Drayuge and storage, 40 cents per bale 1st mo. ; $1.25, 

ON iit sili tetansivee ttn si weg iain > 30) 
election and seweighitig, 25 conis per bale 28 |. yf! 


Insurance, marine, — per cent. on 8—, per hale .___. 
Ge fire, oe ey be SY b zs $3 teh 4 1 3a 


SAMUEL W. FORDYCE, &¢., ET Ab. 241 


Commission on sale, 2} per cent..------------.----. 2 38 
16 18 
Net proceeds to cr. Mr. W. A. Moore . ...---------- $79 13 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


Exuipit 60.—J. Ronertson, N. P. 


No. 789.—Sales by Charles G. Peper & Co. of 3 bales cotton, rej., 
rec’d 12 | 28, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, Sale No. 141. 


W. A. M. 
503, mix., 412 
471, “ 411 
479, “ 527 
De DR oii dk bis cd Sonn 121 50 
Charges: : 
Freight, $4.10 per bale; B. L. charges, $—-_---- ---- 12 30 
MN iis icici. steps icvin ans cased as bn alls ani 
Weighing, 10 cents per bale-_--.----. -.-.-------- 30 
Drayage and storage, 40 cents per bale 1st mo.; $1.25, 
isa itech thie ange cecninn sila idcia aaa aid: weiinn eicion 4 95 
Rejection and reweighing, 25-eents per bale__---.--- 75 
Insurance, marine, — per cent. on $—, per bale- -- -- 
n fire, 1 Oe A MR AIS a ciliate sn onan 2 40 
Commission on sale, 23 per cent.-_-- -..----------- 3 04 
23 74 
Net proceeds to cr. Mr. W. A. Moore -------------- $97 76 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER «& CO., 


E. & Q. E. Per L. 
5AT Exuipit 61.—J. Ropertson, N. P. 


No. 790.—Sales by Charles G. Peper & Co. of 1 bale cotton rej., 
rec’d 1] 3, 1881, per I. M. R. R., for account cf W. A. Moore. 
Sole 6 | 15. Sale No. 141. 


W. A. M. 


Gee, win. S57 @ 9..06<.020~-.----.-- akesaalili bn incall scawese OO ae 
Charges : 

Freight, $— per bale; B. L. charges, $— ---..---.-.-- 4 10 

Repairing ---------- icaibaliuhieliatahiahiedeneniinien. tiie caewasaiis 


Weighing, 10 cents per bale---------------------. - 0 


3 1 —<o! 4 


a Witmer 


O49 CHARLES G. PEPER, &¢., ET AL. VS. 


Drayage and storage, 40 cents per bale Ist m.; $1.25, 


Be OR iccieritinicssieiiinitien een eecnep en tein 0 wanes evr imnen en nS 1 65 
Rejection and reweighing, per bale -----.---------.-- 28 
Insurance, marine, — per cent. on $— per bale-_------ 

1s fire, = S| ee,  ~ SO 
Commission on sale, 23 per cent-----.-------------- 87 


Net proceeds to cr. Mr. W. A. Moore --------------- 27 06 


St. Louis, 6 | 16,1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


EXHIBIT 62.—J. Rospertson, N. P. 


No. 791—Sales by Charles G. Peper & Co. of 6 bales cotton rej., 
rec'd 1 | 13, 1881, per I. M. R. R., for account of W. A. Moore. 


Sold 6 | 15. Sale No. 141. 


W. A. M. 

613, mix., 493 
614, dusty, 637 
612, “ 530 
617, “ 524 
626, mix., 490 
625, dusty, 354 


isis iin nin os Cine ine en Re 272 52 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—-------- 24 50 
PI deities Siew ons noe ween een 
Weighing, 10 cents per bale--_--_-_- seihcsatiniasiciscasciacaiaabea 60 
Drayage and storage, 40 cents per bale 1st m.; $1.25, 
I ii acetals chia nw te alee nancy wlan 6 90 
Rejection and reweighing, 25 cents per bale__----- 1 50 
Insurance, marine, — per cent. on $— per bale--_-_- 
ms fire, eee | “6 m_-. 4 80 
Commission on sale, 24 per cent-_--_.----.------ 6 82 , s 
45 22 ; 
Net proceeds to cr. Mr. W. A. Moore._.----------- $227 30 ) » 
St. Louis, 6 | 16, 1881. ot : 
CHARLES G. PEPER & CO., a - mJ 
E. & O. E. Per L. 12 


SAMUEL W. FORDYCE, &¢., BFP AT, 


O48 ExHBit 63.—J. Robertson, VN. 


No. 792.—Sales by Charles G. Peper & Co. of 2 bales cotton rej., 
received 1 | 24, 1881, per I. M. R. R., for account of W. A. Moore: 
Sold 6 | 15. Sale 115. 


W.A.M.: 
630, seedy, 447 
627, “* 526 


Charges: 

Freight, $4.10 per bale; B. L. charges, $— 
Repairing 
Weighing, 10 cents Eis ns nde eboiioaiias x 
Drayage and storage, 40 cents per bale 1st mo. 

i iw en 9 
Rejection ‘and reweighing, 25c. per bale 
Insurance, marine, — per cent. on $—, per bale 

66 fire, 66 éé 70e. “a 
Commission on sale, 23 per cent 


Net proceeds to cr. Mr. W. A. Moore 


St. Louis, 6 | 16, 1881. 
CHARLEL G. PEPER & CO., 


E&0.E. "Per L. 


ExuibitT 64.—J. Rosertson, N. P. 


No. 793.—Sales by Charles G. Peper & Co. of 5 bales cotton rej., 
rec’d 1 | 29, 1881, per I. M. R. R., for aceount of W. A Moore. 


Sold 6| 15. Sale No. 141. 


W. A. M. : 
714, mix., & st., 412 
727. “ & d., 429 
ize, “ 583 
¢ * 7) ati 400 
728, “ & D., 427 


I Be cs 202 59 


Charges: 
Freight, $4.10 per bale; B. L. charges, $— .._____ 20 50 
. Repairing 
Weighing, 10 cents per bale 
Drayage and storage, 40 cents per bale 
EE OO OU iw ocndmnews atin cindnne en cain 7 00 
Rejections and powpighing, 25c. per bale 5 


. 
” ’ re . a 
i Daa ha aH EE EL Oger ' - Rd Rone 
— a ae hte eee OS RE eT LI ee ae eR We a ai ve Pe ere) oe gy eh an 
“a lai as Ns ie RT tt RE ee: Pe Se Ee Te ee eT ~~ Yr eee err ; . 
sie a bt i 


RM MEE AI UTS NR se 
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Insurance, marine, — per cent. on $— per bale.- _- 


fire, nee . 3 50 
Commission on sale, at 24 per cent. ..------------ 5 06 
37 81 
Net proceeds to cr. Mr. W. A. Moore_--------------- 164 78 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
549 EXHIBIT 65.—J. Robertson, N. P. 


No. 794.—Sales by Charles G. Peper & Co. of 31 bales cotton, rej., 
rec’d 2 | 1, 1881, per I. M. R. R., for account of W. A. Moore. 


Sold 6 | 15. Sale No. 141. 
W. A. M. 


766, seedy, 529 
741, mix., 463 


Pi eg, RR AG SEAR AGO EOI OT 89 28 
Fy NE Oia i i ee cinemas 30 28 
124 56 
Charges: _ 
Freight, $4.10 per bale; B. L. charges $—_-_-_-~ ~~ 12 30 
RI iis iNeed inn se tintiaiinis josie sams aint ss asin nga nee 
Weighing, 10 cents per bale--_-- .-..--------_---- 30 
Drayage and storage. 40 cents per bale 1st mo.; $1.00, 

I ik, itis cate ascii on ssi jetta, coem Gesaaiece tale 4 20 
Rejection and re-weighing, 25c. per bale---------- 79 
Insurance, marine, — per cent. on $— per bale--_- 

5 fire, eo aan “«  (0e. “ dm. 2 10 
Commission on sale, 23 per cent.____..----------- 3 11 
22 76 
Net proceeds to cr. Mr. W. A. Moore__--_-___-.--- $101 80 


St. Louis, 6 | 16, 1881. : 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


EXHIBIT 66.—J. Ropertson, N. P. 


No. 795—Sales by Charles G. Peper & Co. of 2 bales cotton, rej., 
rec'd 2 | 7, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, 1883. Sale No. 141. 


W. A. M. 


797, mix. & d., 523 
809, “ 469 


SAMUEL W. FORDYCE, &¢., ET AL. 245 


Charges: 
Freight, $4.10 per bale; B. L. charges, $—_-------- 8 20 
IN ni. nce: crmarpurpinti ib dia ala eb aie nine 
Weighing, 10 cents per bale; Ist mo.; $1.004m. ex._- 2 80 
Rejection and reweighing, 25e. per SS ae 50 
Insurance, marine, — pet cent on $— per bale--_-- 
" fire, 70c. " 1 40 
— 15 33 
Net proceeds to cr. Mr. W. A. Moore._--.---------- $73 95 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
.E. & O. E. } Per L. 
550 EXHIBIT 67.—J. Rosertson, N..P. 


No. 796.—Sales by Charles G. Peper & Co. of 1 bale cotton re rec’d 
2 | 8,1881, per I.M. R. R., for account of W. A. Moore. Sold6 | 15, 
"81. Sale No. 141. | 


We. Be Big Fle, RR Fe © Cain ici nn ncncnsneabwnn 39 60 
Charges: , 

Freight, $— per bale; B. L. charges, —---.------ 4 70 

Weighing, 10 cents per bale.----.--------------- 10 

I si isciniciibeiaee hap ciinnis sini tase dine niin Pama 

Drayage and storage, 40 cents ne bale 1st mo.; $1. 00, 

i i ssi cei sa bagi A ecl Ochinn Sisca en Sa 1 40 
Rejection and reweighing, 25c. per bale~---------- 50 
Insurance, marine, — per cent. on $— per bale--_-- 

. aa." Fe” I a ens te 70 
Commission on sale, FE CN, onsite cicismpberieieiii' 99 
7 55 
Net proceeds to cr. Mr. W. A. Moore._-..--------- $32 06 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


Exnuisit 68.—J. Ropertson, N. P. 


No. 797.—Sales by Charles G. Peper & Co. of one bale cotton rej., 
rec'd 2| 10, 1881, per I. M. R. R, for account of W. A. Moore. 
Sold 6 | 15, ‘81. Sale No. 141. 


W. A. M., dusty. 
OG I Te ied ier tins in eine hha danni nl etal cl lls nannies 47 07 


Charges: 
‘reight, $—, per bale; B. L. charges, $—--------- 4 10 
IE isi tlk. Kenic din n anna nian 
Veighing, 10 cents per bale_---.----.----.-.---- 


SO aS Se a Pa BAS Het ES OS Sa ag hate tee a. 
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Drayage and storage, 40 cents per bale 1st; $1.00, 4 


I seid rg cei line iio sin i coor 1 40 
Rejection and reweighing, — per bale------------ 25 
Insurance marine, — per cent. on $— per bale___- 
6c fire 66 oc 66 oe 70c. 5 a: 70 
Commmissions on sale, 24 per cent--_----------- 1 18 
| ; 7 73 
Net proceeds to cr. Mr. W. A. Moore__-_------.---- $39 34 eae 
St. Louis, 6 | 16, 1881. if 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. | s 
551 ExuiBit 69.—J. Rospertson, N. P. } 


No. 798.—Sales by Charles G. Peper & Co., of 3 bales of cotton rej., 
rec'd 2 | 15, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15. Sale No. 


W. A. M. 
870, mix., 414 
831, “ 473 
844, “ 453 
CE iio thiinnincenieeilus saan 120 60 
Charges: 4 _— 
Freight, $4.10 per B. L.; B. L. charges, $—.----- 12 30 | 
I si. siti elie ines: ote ctl sem geo eldnelie 
Weighing, 10 cents per bale...-..---..-------.--- 30 i. 
Drayage and storage, 40 cents per bale Ist mo. ; (oc. 
DU: BE inde acini we bia eegmadaias 3 45 
Rejection and reweighing, 25c. per bale-_---------- 75 
Insurance, marine, — per cent. on $— per bale---- 
. fire Pi eee on a “ 4m. 1 80 : - 
Commission on sale, 24 per cent----------------- 3 02 a 
21 62 
Net proceeds to cr. Mr. W. A. Moore-------------- 98 98 


St. Louis, 6 | 16, 1881. | 
CHARLES G. PEPER & CO., | 
E & O. E. Per L. 


ExnHIBIt 70.—J. ROBERTSON. : _* 
No. 799.—Sales by Charles G. Peper & Co. of 2 bales of cotton, 


received 2 | 18,1881, per I. M. R. R., for account of W. A. Moore. g | : Jj 
Sold 6 | 5. Sale No. 141. , Ta 
W. A. M. 
906, mix., 477 @ 
457, 3 457 @ 9 a ea sx wand sist A a Se sa 84 06 84 & 


SAMUEL W. FORDYCE, &C., ET AL. 


Charges: 
Freight, $4.10 per bale; B. L. charges, —-_-----~-- 8 20 8 20 
IE ikki ciinieaeianine Sahin pai wc ees 
Weighing, 10 cents per bale-_---------~.------- 20 20 
Drayage, storage, 40 cents per bale Ist mo.; 75 cts., / 
sii ae i ent econ 2 30 2 30 
Rejection and reweighing, 25c. per bale-.._------ 50 
Insurance, marine, — per cent. on $— per bale-_-- 
z= fire, . . 60c. “ 4m. 1 20 
Commissions on sale, 24 per cent..--------------- 2 10 
14 50 
Net proceeds to cr. W. A. Moore_------.-.----.------ 69 56 
St. Louis, 6 | 16, 1881. 
; CHARLES G. PEPER & CO., 
E. & O. E. Per L. : 
552 ExuiBit 71.—J. Ropertson, N. P. 


No. 800.—Sales by Charles G. Peper & Co. of 3 bales of cotton rej., 
rec'd 2 | 19, 1881, per I.M.R.R., for account of W. A. Moore. 
Sold 6 | 15 | 81. Sale No. 141. 


W. A. M. 

935, m1x., 530 
945, “ 490 
934, “ 482 


EF OS Dias iii: tale inscsstsitcink alain nthe ati 135 18 
Charges: 

Freight, $4.10 per bale; B. L. charges, $—--~------ 12 30 

5 RO si sche i i es i le sn ao mercenaria 
Weighing, 10 cents per bale_--_----------------- 30) 

Drayage and storage, 40 cents per bale 1st mo.; 75c., 
DO inh iii pn cence al 3 45 
Rejection and reweighing, 25c. per bale-_-------- 75 


Insurance, marine, — per cent. on $— per bale-.._- 
- fire, OG a 60c. ~<a. 120 


Commission on sale, 24 per cent.-.---~---------- 3 38 
— 21 «98 
Net proceeds to cr. Mr. W. A. Moore-------------- $113 20 


St. Louis, 6 | 16, 1881. 
E. & O. E. 


CHARLES G. TEPER & CO., 
Per L. 


248 CHARLES G. PEPER, &C., ET AL. VS. 


ExHIBIT 72.—J. RoBERTSON, N. P. 


No. 801.—Sales by Charles G. Peper & Co. of 1 bale cotton rej., re- 
ceived 2 | 22, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, 81. Sale No. 141. 


W. A. M. 
771, mix., 462 @ 9 


Charges : 
Freight, $— per bale; B. L. charges, $— 
Repairing : 
Weighing, 10 cents per bale 
Drayage and storage, 40 cents per bale 1st mo.; 75z., 


Rejection and reweighing, — per bale 
Insurance, marine, — per cent, on $— per bale---- 
66 fire 66 6é 6é 60 rT § 
? 


Commission on sale, 23 per cent 


Net proceeds to cr. Mr. W. A. Moore 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


553 EXHIBIT 73.—J. RoBertson, N. P. 


No. 802.—Sales by Charles G. Peper & Co. of 2 bales cotton rej., 
received 3 | 1, 1881, per I. M. R. R., for account of W. A. Moore. 


Sold 6 | 15, ’81. Sale No. 141. | 


W. A. M. 
1019, G. O., mix. & d., 489 


1029, dusty, 


Freight, $4.10 per bale; B. L. charges, $— 

Repairing 

Weighing, 10 cents per bale-_--------_---.-.-_.. .- * 

Drayage and storage, 40 cents per bale 1st mo. ; 75c., 
I OU iaiiccs ni incense hansen: eels Mapu innit 

Rejection and reweighing, 25c. per bale 

Insurance, marine, — per cent. on $— per bale-.--.. 

66 fire 66 rT 6 60c. & 66 4 m. 


? 
Commission on sale, 23 per cent 


Net proceeds to cr. Mr. W. A. Moore 
St. Louis, 6 | 17, 1881. 


CHARLES G. PEPER & CO.,. 
E. & O. E. Per L. © 


SAMUEL W. FORDYCE, &C., ET AL. 249 


Exuisit 74.—J. RoBertson, NV. P. 


No. 803.—Sales by Charles G. Peper & Co. of one (1) bale. cottom, 
received 3 | 2, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, 781. Sale No. 141. 


W. A.M. ae 
es Me, OOS OG Bin nin nk ieee comn 48 78 
b Charges: 
a Freight, $— per bale; B. L. charges, —_----------- 4 10 
a ye he cc ca, REE EERE Ne # eee en ee 
be. Weighing, 10 cents per bale-------------.-.---- 10 
a Drayage and storage,40 cents per bale 1st mo.; 75c., 
2 Oe i et ese es ence nmenmn 1 15 
Rejection and reweighing, — per bale_---------- 25 
Insurance, marine. — per cent. on $— per bale---- 
ct fire, é¢ &e 66 60c. 66 rT} 4 m.. 60 
Commission on sale, 24....-.-- .--------------- 1 22 
7 42 
Net proceeds to cr. Mr. W. A. Moore-_--. ---- .----. $41 36 
St. Louis, 6 | 16, 1881. , 
: CHARLES G. PEPER & CO., 
4 E. & O. E. Per L. 
554 Exuisit 75.—J. Rospertson, N. P. 


No. 804.—Sales by Charles G. Peper & Co. of 2 bales cotton, rej., 
rec'd 3 | 4, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, 81. Sale No. 141. 


W. A. M. 
1048, mix., 512 
1050, “ 602 


— 1114@ 9 --.---------.- sees ene eoee ee 100 26 
. Charges: 

Freight, $4.10 per bale; DB. L. charges, $—-_------ 8 20 
SN ice sitccstie ie ac rin ws mete a eeenitiins retain 
Weighing, 10 cents per bale-_------------_------ 20 
Drayage and storage, 40 cents per bale 1st m.; 75c., 

5 ee re 2 30 
Rejection and reweighing, 25c. per bale......-.---- 50 


Insurance, marine, — per cent. on $— per bale_--- 
" fire, Ss ae “4m. 1 20 
Commission on sale, 2} per cent..--.--..-------- 2 50 


Net proceeds to credit Mr. W. A. Moore_-_--------- 85 35 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO, 
E&0.FE. - Per L. 
32—587 


250 CHARLES G. PEPER, &C., ET AL. VS. 


Exursit 76.—J. Ropertson, N. P. 


No. 805.—Sales by Charles G. Peper & Co. of 2 bales cotton, rej., 
rec'd 3| 9, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15,—— Sale No. 141. 


W. A. M. 
1081, mix., 437 
1084, dusty, 563 


Re sings ices hic nies ts as patella tose 90 00 
Charges : 
Freight, $— per bale; B. L. charges, $—----.---- 4 10 
NI iain isa has ab cpa or aca aoe: ak ipa atarlaleanes angen acinlaces 
Weighing, 10 cents per bale----_---------------- 2 
Drayage and storage, 40 cents per bale 1st mo. ; 75c., 

PT iiinid cc ins. bree. soma pentium inie — 2 30 
Rejection and reweighing, 25c. per bale----..-.-- 50 
Insurance, marine, — per cent. on $— per bale__-- 

" fire, % . te. 4m...__ 1 20 
Commission on sale, 23 per cent.._.. ----.-------- 2 25 
2 14 65. 
Net proceeds to cr. Mr. W. A. Moore-------------- $75 35 
St. Louis, 6 | 16, 1881. 
| CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
555 ExHIBIT 77.—J. RoBertson, N. P. 


No. 806.—Sales by Charles G. Peper & Co. of 1 bale cotton, rej., 
received 3 | 12, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15,1881. Sale No. 141. 


W. A. M. 

BD, NT I Ws sete sre kiss assessing pi 35 46 
Charges : 

Freight, $— per bale; B. L. charges, $—*__.__-_- 4 10 

ce cee OE GO TOME TE TORT aE 

Weighing, 10 cents per bale-__--.--...---_.----- 10 

Drayage and storage, 40 cents per bale 1st m.; 75c., 

FN ig ss ns cries acnpeaiskcies mpenind iam woe nniedan eens again 1 15 
Rejection and reweighing, per bale --.---.------ 25 
Insurance, marine, — per cent. on $—, per bale -- 

. fire, ” 60c. “ 4m.- 60 
Commission on sale, 24 per cent.._------- -----..-- 89 
| 7 09 
Net proceeds to cr. Mr. W. A. Moore--------------- $28 37 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


oie 


Ne? 
f- 

F ” 
ee. ‘-» . oF . “~~ * 
Fei 

2 
8 
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Exuizsit 78.—J. Robertson, N. P. 


No. 807.—Sales by Charles G. Peper & Co. of 2 bales cotton, rej., 
rec'd 3 | 17, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, "81. Sule No. 141. 


W. A. M. 
1,195, mix., 558 
1197, “ 502 


Be OU hiner cdi mwninn 95 40 
Charges: 
Freight, $4.10 per bale; B. L. charges, Sn isipaiaakoeen 8 20 
NE ss sciswiiaiciaidiniinii ota om niin its wei SL mee 
Weighing, 10 cents per bale ----_-.-.~--. -------- 20 
Drayage and storage, 40 cents per bale Ist mo.; 50c., 
ale 5 a a he i a ei ks sn 1 80 
Rejection and reweighing, 25c. per bale_-__--- .--- 50 
Insurance, marine, — per cent. on $— per bale___- 
2 fire, . “ 50c. “ ‘38m. 1 00 
Commission on sale, 2} per cent. --.------..-. ---- 2 39 
14 09 
Net proceeds to cr. Mr. W. A. Moore_------------- $81 31 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
506 Exuibit 79:—J. Ropertson, N. P. 


No. 808.—Sales by Charles G. Peper & Co. of 2 bales of cotton, rej., 
rec’d 3 | 24, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, 1881. Sale No. 141. 

W. A. M. 

1219, mix., 540 

1221, “ 495 


FE SU i ccitinisinnisi mmian niin anita w tla 93 15 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—_-__-__~-- 8 20 
asic act Ri entices ae ii ori ge 
Weighing, 10 cents per bale__---.-----..-------- 20 
Drayage and storage, 40 cents ai bale 1st. mo. ; 50e., 

Oi a se ia < Ot 
Rejection and reweighing, 2 25c. per bale ..-.--.-.- 50 
Insurance, marine, — per cent. on $— per bale__- 

. fire, oe . 0 “ 33m. 1 00 
Commission on sale, 2} per cent...----------.-.- 2 33 
| 14 03 
Net proceeds to cr. Mr. W. A. Moore____..---.---. $79 12 
St. Louis, 6 | 16, 1881. CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


a othe ess Na 
x ee ee : 
ar eo SOL ST eee r eae oe ¥ ; 
x sa as gy moO ee <a , . 
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Exuisit 80.—J. RosBertson, N. P. 


. No. 809.—Sales by Charles G. Peper & Co. of 1 bale cotton, rej., 
rec'd 3 | 30, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, 81. Sale No. 141. 


W. A. M. 


PBS; weve GO 0a oe  wcininw icc ns EB 
Charges : 

Freight, $— per bale; B. L. charges, —.------- 410 

Remaining .. hs. sip ina een weak emnibilheh aieeiin tie 

Weighing, 10 cents per bale.---...------------ 10 

Drayage and storage, 40 cents per bale 1st mo.; 50c., 

DOR iki aie ahem immimeeniaawenn 90 
Rejection and reweighing, — per bale---------- 25 
Insurance, marine, — per cent. on $— per bale-- : 

. fire, oe a 50 
Commission on sale, 24 per cent.-_-_-.--.------ 1 14 
6 99 
Net proceeds to cr. Mr. W. A. Moore-------------- $38 .37 

St. Louis, 6 | 16, 1881. 

CHARLES G. PEPER & CO., 

E. & O. E. Per L. 

557 EXHIBIT 81.—J. RoBertson, N. P. 


No. 810.—Suales by Charles G. Peper & Co. of 1 bale cotton, rec’d 
4 | 12,1881, per I. M.R. R., for account of W. A. Moore. Sold 
6 | 15, 81. Sale No. 141. 


W. A. M. 

SO TR: RD 0 vivihitninicis docniioniieaiaeenas 38 70 
Charges : 

Freight, $4.10 per bale ; B. L. charges, —_...._---- 4 10 

NN nk icniensilen i capil cs scan sche Seow ibiniaaaeathn 

Weighing, 10 cents per bale_ ._--_--------_-.---- 10 

Drayage and storage, 40 cents per bale lst mo.; 

a NE I aii heatiisie Gara Sigs accion 90 
Rejection and reweighiny, per bale_-_---------_-- 25 
Insurance, marine, — per cent. on $— per bale_-_-_- 

4 fire, cs ~ ee Baa 50 
Commission on sale, 24 per cent..-.--..-------._-- 97 
6 82 
Net proceeds to cr. Mr. W. A. Moore ---.. _------.-. 31 88 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. ‘Per L. | 


SAMUEL W. FORDYCE, &¢., ET AL. 253 


ExuisitT 82.—J. Ropertson, N. P. 


No. 811.—sSales by Charles G. Peper & Co. of 1 bale cotton, rej., 
rec'd 4 | 15, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, ’81. Sale No. —. 


W. A. M. | | 
a Ge eer ee aloe ee eT ne 39 87 


Charges : 


Freight, $— per bale; B. L. charges, $—--.--__--_- 4 10 
itis cctindic rn a hie ons wali maicage i printnen inion 
Weighing, 10 cents per bale --_.--__ ---_-------- 10 
Drayage and storage, 40 cents per bale 1st mo. ; 25c., 

L Mh. QRik eens ieee acen Waldhed aen eee eiiplow inate 65 
Rejection and reweighing, — per bale-_---_--~--- 25 
Insurance, marine, — per cent. on $— per bale---- 

“ fire, . . 2 m. 40 
Commission on sale, 24 per cent. ----------_----- 99 


Net proceeds to cr. Mr. W. A. Moore --.---------... $33 38 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


558 EXHIBIT 83.—J . ROBERTSON. 


No. 812.—Sales by Charles G. Peper of 2 bales cotton, rej., rec’d 
5 | 4, 1881, per I. M. R. R., for account of W. A. Moore. Sold 


6 | 15, ’81. Sale No. 141. 


W. A. M. 
1327, damaged, 338 


e 


CO Eo isin einenncnmeccnmn 61 47 
1327, Pickingsy 137 @ 2 ..--=- .--..-............ 2 74 
1326, “ SO okies ew niu ane 2 74 

66 95 
Charges : 

Freight, $4.10 per bale; B. L. charges, $—-.------- 8 20 
Repairing, picking bills 2 @ 2.20---------------- 4 40 
Weighing, 10 cents per bale...-..---------------- 20 
Drayage and storage, 40 cents per bale lst mo.; 25c., 

FD RN cick aca enema eninnin sank msnae eee 1 30 
Rejection and reweighing, 25c. per bale...---------- 50 
Insurance, marine, — per cent. on $— per bale---- 

" fire, . . ee: * tm 80 


- —oe 


254 CHARLES G. PEPER, &C., ET AL. VS. 
Commission on sale, 24 per cent..-.-- --... -------- 1 67 
| 17 07 
Net proceeds to cr. Mr. |W. A. Moore .------------- $49 88 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E.&0. KE. © er L. 


Sr. Lours, Mo., June 15, 1881. 


We certify that we overhauled and repaired bale of cotton No. 
34854, W. A. M., 1327, from Peper Compress Co., for account Mess. C. 
G. Peper & Co., and found some very badly damaged by water. 

Weights—When received, 47/5; when repaired, 338. 

Damaged cotton and water, 37. 

Loss by drying, 


Respectfully, | SQUIRES & CO. 
Messrs. C. G, Peper & Co. to Squires & Co., Dr. 
Repairing cotton bale No. 34854 cian tindblniaicieed eb seen 2 00 
I on iain neal ne ‘binmiiinia nina wee bibles 20 
NIE scien ohsnsitnns! cap Sorpietnttinhiiacha techs aneatin wishunecinitlensiipaite wins 
2, RES EENAeE ahecaenye cone angen No NNER TEE Ritngee ree pe el eanee 20 
ii isha hip lai telat pcien dine ath ilata eh eciastiomninniie sp tealeeiiaes 
Cr. 

By damaged cotton, 137 Ibs. @ 2 ----. -------------- 2 76 
Balance to your credit....___-__------- oi elisha diario 54 
559 St. Louis, Mo., June 15, 1881. 


We certify that we overhauled and repaired bale of cotton 
No. 34855, W. A. M., 1326, from Peper Compress Co., for account 
Mess. C. G. Peper & Co., and some very badly damaged. 
Weights— When received, 482; when repaired, 345. 
Damaged cotton, 137. 
Loss by a ga 
ly, 


a SQUIRES & CO. 


Mesers. C. G. Peper & Co. to Squires & Co., Dr. 


Repairing cotton bale No. 34855 ---.-----.-. ---_---- 2 00 
iii i ili eet mencin omen accion niainenia 20 
I cigs arnt hii i ste ign nc ina cb 
p | SEE en ene er sit nel ganas mle aia 

I ect ie iain) nicitnint nica et ai ite nnd tine la 2 20 

Cr. 

By damaged cotton, 187 Ibs. 2 .--.-.-------._---_.-_-- 2 74 
Balance to your Ishi hicsicch diotiieeccincs dee iesiane 54 


en ee a 


i: SAMUEL W. FORDYCE, &C., ET Al. 255 
_ _Exursrr 84.—J. Roserrtson, N. P. | 
No. 813.—Sales by Charles G. — & Co. of 2 bales cotton, rej., we 
rec'd 5 | 14, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 15, ’81. Sale No. 141. 
W. A. M. 
1343, mix., 490 
1342, “ 477 
| iinet wenn simian wmae 87 03 
Charges: 
Freight, $4.10 per bale; B. L. charges, — ---------- 8 20 : 
| SI Fis ee. + tri ee ein i eninnen ie 15 
ae Weighing, 10 cents per bale ---------------_.----- 20 
: Drayage and storage, 40 cents per bale 1st mo.; 25c., 1 
: a eis sancti laine een ale Since as i ence 1 30 
Rejection and reweighing, 25 cents per bale_-....... 50 
Insurance, marine, — per cent. on $— per bale_-_-_-- 
e fire, r . wa * tun 86 
Commission on sale, 2} per cent..-..._----.------_- 2 18 
—— 13 33 
| Net proceeds to cr. Mr. W. A. Moore----------------- $73 70 
= St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
: E. & O. E. ** Per L. 
| 560 ExuisitT 85.—JuLius Rospertson, Notcry Public. 
: No. 815.—Sale by Charles G. Peper. & Co. of 1 bale water pack, re- 
| ceived 2 | 22, 1881, per I. M. R. R., for account of W. A. Moore. 
‘ Sold 6 | 15. Sale No. 141. 
W. A. M. 
954, water p., 264 @ 9.----------------------..-------- 23 76 
PRO, FT DF ois icin ccc ee nncinrmnsnnnin bi tabi ds 2 74 
| | 26 50 
Charges: 
| Freight, $— per bale; B. L. charges, $ —--------- 410 
a Repairing, picking bill herewith .-.-----...----_-- 2 70 
‘ Weighing, 10 cents per bale --_--. ---. ---------- 10 
Drayage and storage, 40 cents per bale, lst mo.; 
Fg © ee he Ses Soo ek enc 1 15 
Rejection and reweighing, -— per bale.-.~_.-.---- 
Insurance, marine, — per cent. on $—, per bale_-_-_- 
3 6 fire, " a Oh OU... 60 
( 
+ : , 


a PEE NY EEG Mee, RR eae On Ome 
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Commission on sale, 2} per cent. -----.--.----~-- 66 
—-._ 9 21 
Net proceeds to cr. Mr. W. A. Moore .-.--------- $17 29 


St. Louis, July 5, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L 


Exuisit 85.—JuLius Ropertson, Notary Public. 


St. Louis, Mo., June 21st, 1881. 


We certify that we overhauled and repaired bale of cotton No. 
26504, W. A. M., 954, from Peper Compress Co., for account Mess. 
C. G. Peper & Co., and found some badly damaged by water. The 
cotton had to he pulled apart, dried out, and reboxed. 


Weights—when received, 499; when repaired, 268. 


Damaged cotton, 136. 
Loss by drying, 95. 
Respectfully, SQUIRES & CO. 
Messrs C. G. Peper & Co. to Squires & Co., Dr. 
Repairing cotton bale No. 26504 --.--- ~--.------ 2 50 
Drayage-..--....---.-----------------~- .----- 20 
i 
TE Wises alhetnicamnniaipieninn inicninnisiabinientnd immense é 
SE iin nsccrattisctninenivisceinhinin iindisniek setntneiiioaiciige - 270 
Cr. 
By damaged cotton, 136, 2.-.-...... -------- ---.-- 2 72 
Balance to your credit-.~- ---....-.-..---- ---.---- 02 
561 ExuHiBiT 86.—J., Ropertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 7 bales cotton, rec’d 


12 | 18, 1880, per I. M. R. R., for account of W. A. Moore. 


Sold 2 | 14. Sale No. 116. 


W. A. M. 
364, L.M., 495 
856, “ 505 
363, “ 465 

Ne ies 151 99 
w8G0, We tt ....W...... 49 38 
366, G. O., 0 LEIS 44 34 
361, S L. M.,st., 573 @ 10 ------ in a. 53 70 
SLi“, 4260... _ 4494 


344 35 


FANE 8 LG PORE OR SOR RI i S RR AE PET RD REDDER: Lek ORAL NEY een ~r oe antag eeremmeenaal 


YAY ei RAT 


WAC RY Ne ORR 
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Charges: 
Freight, $4.10 per bale; B. L. charges, $—-.... ... 28 70 
Repairing .-.. ...........- hi ni a Si dvi 
Weighing, 10 cents per bale___-__--.----_..--.- 70 
Drayage and storage, 40 cents per bale 1st mo.; 
Pe a ile es seks winitnse a cris 4 55 


Rejection and reweighing, — per bale._.--_---- 
Insurance, marine, — per cent. on $— per bale__- 


” fire, oe 40c.. “ 2m. 2 80 
Commission on sale, 2} per cent.__-----_....---- 8 61 
45 36 
Net proceeds to cr. Mr. W. A. Moore ---- ~~~. ----- $298 99 
St. Louis, 2 | 24, 1881. 
3 CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
562 EXHIBIT 87.—J. RoBerRtsonN, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 2 bales of cotton, rec’d 
12 | 20, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
2| 14. Sale No. 116. | 


W. A. M. 
Om, ha Bis OR BO nek cs cin erin concn 53 74 
ee, Oe Ce FN ok a i hei cee 51 15 
104 89 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—-------~-- 8 20 
Repairing, 1 hoop ...........-0..---.--.s.-..<-- 15 
Weighing, 10 cents per bale._---.---------------- 20 . 
Drayage and storage, 40 cents per bale Ist mo.; 25c., : 
] M. OD... scnnévicgninn jd ein ah cain iat ta ia wha Sitio 1 30 
Rejection and reweighing, — per bale-.----.------ 
Insurance, marine, — per cent on $—, per bale-_-_--- 
8 fire, ve 40c wie. © 80 
Commission on sale, 24 percent.._.----------..----. 2 62 
13 27 
Net proceeds to cr. Mr. W. A. Moore -------------- $91 62 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


E. & O. E. Per Louis, 2 | 24, 1881. 


33—87 
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Exuisit 88.—J. RoBertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 1 bale cotton, rec’d 
12 | 12, 1880, per I. M. R. R., for account of W. A. Moore. 


Sold 2 14, 81. Sale No. 116. 


W. A. M. 
Bg ey Se OR, le OOO so nk cei enneeemenn 48 88 
Charges: 
Freight, $— per bale; B. L. charges, $— ----------- 4 10 
RINE 5 dis cas shearer nce see aca elin Mamanhies 
Weighing, 10 cents per bale --------__.----- ------ 10 
Drayageand storage, 40 cents per bale 1st mo.; 25c., 1m. 
ON ails ata ce oh sie vsnk et desl eed ts hohe eda dana 65 
Rejection and reweighing, — per bale-___--__--~--- 
Insurance, marine, — per cent.on $— per bale------ 
si fire, wes 40c. ee 40 
Commission on sale, 24 per cent._.---_.-....------ 1 22 
6 47 
Net proceeds to cr. Mr. W. A. Moore .--.-.-------- $42 41 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
' 563 Exuisit 89.—J. Rosertson, N. P. 


No.—. Sales by Charles G. Peper & Co. of 10 bales cotton, rec’d 
12 | 23, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
2! 14. Sale No. 116. 


W. AM. 
387,8.L.M., 440 
385, 378 
393, « 484 
334,“ 476 
en 008. 191 13 
400, L. M., 537 
370, “ 470 
I in 104 48 
397,8.G.0., 506 
389,  “ 416 
meme... 91 05 
186 0,4,466 6... 40 65 
MéELiadansate..... . 44 00 


377, rejected, seedy. 
379, . mix. & dusty. 


eaiihhiimieidiitaieidnteenten In 


Se ae as ode at ‘Set ene et ly ‘ 


SAMUEL W. FORDYCE, &¢., ET AL. 259 


Charges: 
Freight, 4.10 per bale; B. L. charges, $—- -------- 41 00 
MN 6 ee SL ct cent 
Weighing, 10 cents per bale-___---------------- - 100 
Drayage and storage, 40 cents per bale Ist mo.; 25c., 

Bk Oe a ac acces eben eene 6 50 
Rejection and reweighing, — per bale_-----.----- 
Insurance, marine, — per cent. on $— per bale-- -- 

. fire, . 40c.. “ 2m- 4 00 
Commission on sale, 2} per cent. -.-- See oremmmerere eer ey 11 79 


64 29 


Net proceeds to cr. Mr. W. A. Moore--- ...---------$407 02 


St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO.,, 
E. & O. E. Per L. 


| 564 Exuisit 90.—J. Rosertson, N. P. 


No. —. Sales by Charles G. Peper & Co. of 11 bales cotton, received 
12 | 24, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
2 | 14, ’81. Sale No. 116. 


W. A. M. 
444,.8.L.M., 505 
445, «* 501 
—, 445 
463, “ 457 
ms, * 431 
es Ze CO WUE. oo hwi icici noe 201 44 
458, L. M., 489 
405, “ 546 : 
Die OF INe.. os nna 107 38 
Ge BO TR Oe Chicken Bcc coneus 38 71 
459, L. M.. st., 52 (@ OY ane -ae2eeaanennnn 49 68 
446, S. G. ms Bt, 483 @ 9}3._...--- ey ae: 42. 87 
388, L. M., Oe Pe iiss hs Bdge es 39 42 


529 50 
443, rejected, seedy. 
404, «dusty. 


Charges: 
Freight, $4.10 per bale; B. L. charges, $8—----.-.. 45 10 
NONE enn. ins isi se ei ns ml ten we wari atin it | 
Weighing, 10 cents per bale--------------------- 1 10 
Dray: age and storage, 40 cents per bale Ist mo.; 25c., 
WR. OE os one Ga encima mmm ea weihintih waieie 715 


Rejection and reweighing — per bale__---.------ 
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Insurance, marine, — per cent. on $— per bale_--_- 
. fire, " % “ 40. “ 2m. 4 40 
Commission on sales, 24 per cent.__-- ------------ 13 24 


Net proceeds to cr. Mr. W. A. Moore-_----.-..-.----- 458 51 


. St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


565 Exuarsit 91.—J. Rosertson, N. P. 


No.—. Sales by Charles G. Peper & Co. of 12 bales cotton, received 
12 | 27, 1880, per I. M. R.R., for account of W. A. Moore. Sold 
12 14, ’81. Sale No. 116. 


W. A.M. 
451,8.L.M., 520 
452, « 518 
453, « 532 
sie SIONS Gi TO i cc itn 168 34 
439; L. M., 492 
442, « 488 
460, “ 500 
ssi MINN Al I oo esisssaavacssun 153 55 
12660, mee............ Wu, 49 38 
_ 447, 8.0., RE IES 47 95 


450, S. G. O., st., 490 
449, ¥ 451 


sane Ne CD AE oe csi nc cs mines Sekine 83 51 
400, 1. Met. SOP Oh......... 2 nceenccdn 42 75 
LG. Oe, SPP Gh... 2... ois ecccn 41 08 
586 56 
Charges: 
Freight, $4.10 per bale; B. L. charges, te. Erne a 49 20 
I fined sae aid cnn mime coun 
Weighing, 10 cents per bale-__-_-. .. ..---------- 1 20 
Drayage and storage, 40 cents per bale 1st mo.; 25c., 
DR ks eatin ines oie nnn noun 7 80 


Rejection and reweighing, — per bale --_---------- 
Insurance, marine, — per cent on $— per bale-_--- 


e fire, ee Sain 
Commission on sale, 24 per cent.__-_-_-_-_--_---- 14 66 
77 66 
Net proceeds to cr. Mr. W. A. Moore--..----------- 508 90 


St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


oat Ce te Se i EE en 


. ce anreentine seen “omen 
SONS OR Cae SE NEN a MAINO AINE oe 
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566 ExHisit 92:—J. Roserrson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 22 bales cotton, received 
12 | 28, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
2 | 14, ’81. Sale No. 116. 


-W. A.M. 

483, 8. L.M., 500 
528, “ 445 
532, “ 440 
518, “ 457 
516, “' 540 
493, “ 516 
524, “ 494 
531, “ 494 
521, “ 443 


4,409 @ 103-_------------------- 473 97 
486, L.M. 483 
487,  « 505 
481, “ 533 
511, “ 444 


517,  « 497 
539,  “ 483 
488, “ 485 
515, 477 
523,“ 488 
480,  “ 533 
520, “ 468 
525, 477 


DE Oe BR ngs cn cecinnnwoan 611 40 
441,814 Mi, 460 @ W..~- 2.2000. oss 25s 48 05 
1,133 44 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—------ 90 20 | 
Repairing 2 hoops--------------------------- 30 
Weighing, 10 cents per bale------------ -.-.--- 2 20 
Drayage and storage, 40 cents per bale 1st mo.; 
Ss 2 Ds CR ir ckcieceiwainncs sacane cuwe 14 30 


Rejection and reweighing, — per bale-------.--- 
Insurance, marine, — per cent. on $— per bale. - 


° fire, 23 ” 40c. “ 2m. 8 80 
Commission on sale, 24 per cent.-----------.--.- . 28 34 
144 14 
Net proceeds to cr. Mr. W. A. Moore...-.-----.--- 989 28 


St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. . ; 


262 CHARLES G. PEPER, &C., ET AL. VS. 


567 ExHtBit 93.—J. RoBERTSON, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 20 bales cotton, re- 


ceived 12 | 28, 1880, per I. M. R. R., for account of W. A. Moore. 


Sold 2 | 14, 81. Sale No. 116. 


St. Louis, 2 | 24, 1881. 


W. A. M. 
484,8.G.0., 529 
474, . 460 
472, € 540 
469, 6 410 
475, ¥ 476 
522, 7% 498 
529, 2 460 
467, . 529 
489, 2 480 
ie 523 
538, ” 468 
513, ‘3 521 
a iis inne eisisctcineninicniaeiiiasitgliniainibiets 682 03 
498, G. O., 483 
536, - 525 
548, ‘6 547 
J esis essen ecient halide 145 78 
473, S. O., 074 
470, “ 495 
510, “ 457 
534, “ 455 
535, . 535 
I OE sition cicnnamntiidilais 220 15 
947 96 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—---.... 82 00 
BOE IN TOON sao nircimnnn smn «ameainn 15 
Weighing, 10 cents per bale-_----- ------------ 2 00 
Drayage and storage, 40 cents per bale 1st m. ; 25c., 
I ih ek ean seemed eeiciems 13 00 
Rejection and reweighing---------- ---------- 
Insurance, marine, — per cen‘. on $— per bale-- 
“ fire, 40c. “ 2m,, 
Commission on sale, 2} per cent. .....-..------- 23 70 
128 85 
Net proceeds to cr. Mr. W. A. Moore .-------..-- 819 11 


CHARLES G. PEPER & CO., 


E. & O. E. Per L. 


’ 
“ee — ees 


’ 
— ~~~ — s 
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568 ExHIBIT 94.—J. RoBertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 8 bales cotton, re- 
ceived 12 | 28, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 2 | 14, 81. Sale No. 116. 


W. A. M. 

504 S. G. O., st., 532 
509 “ “387 
477“ “485 


Se EAE ET 124 61 
496 G. O., st. (496 @ 8}-.-.-_ .-..------_____- 40 92 
485 L. M.,st., 548 
514.“ 467 

LES ED 96 43 


4928. L.M.,st., 497 
008 “ “507 


SRNR Oe isin tctsincsimadiciebis 100 40 
362 36 
503, rejected, mix. 
oa” reference. 
479, “ mix. 
Charges: - 
Freight, $4.10 per bale; B. L. charges, $—-------- 32 80 
Reperme S ROO... nn ek one icinencncss 30 
Weighing, 10 cents per bale.--_--.----.-.------- 80 
Drayage and storage, 40 cents per bale Ist mo.; 25c., 
i Se TES ey ane ep OL eNO 5 20 
Rejection and reweighing----------------------- 
Insurance, marine, — per cent. on $— per bale-_--- 
~ fire, . se &c. “ 3m, &$@® 
Commission on sale, 2$ per cent..-..-.-.---.----- 9 06 
= 51 36 
Net proceeds to cr. Mr-AW. A. Moore ------...---- 311 00 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
569 ExuHiBiT 95.—J. Ropertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 6 bales cotton, rec’d 
12 | 30, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
2| 14, ’81. Sale No. 116. 


W. A. M. 
559, L. M., 493 
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556,L.M., 527 


558, “ 390 
2, ee eee 156 66 
495,8.G.0., 533 @ 9% ----------- sp ese naiiiaiil ~ 52 64 
555, S. O., SN  eiciiiinid sa nics certains oibinied 41 56 
600, 5. i. Bt, 0 @ 10-2... 2 45 00 
(295 86 
Charges: | 
Freight, $4.10 per bale; B. L. charges, ¢—-------- 24 60 
BRAT SU isin ok inne ncein . RS 
Weighing, 10 cents per bale--.--..-----------~--- 60 
Drayage and storage, 40 cents per bale Ist; 25c., 
RR i iis Hc hie titi ciin sinned diese 3 90 
Rejection and reweighing, — per bale-_-.--.----- | 
Insurance, marine, — per cent. on $—— per bale - - - 
. fire, in . 40c. “ 2m. 2 40 
Commission on sale, 23 per cent..__-_--_----------- 7 40 
39 05 
Net proceeds to cr. Mr. W. A. Moore--..-..-------- 256 81 
St. Louis, 2 | 24, 1881. CHARLES G. PEPER & CO., 
E. & O. E. Per L | 
570 ExuiBiT 96.—J. Ropertson, N.. P. 


No. —.—Sales by Charles G. Peper & Co., of 3 bales cotton, rec’d 
12 | 31, 1880, per I. M. R. R., for account W. A. Moore. Sold 
2 | 14,’81. Sale No. 116. 


W. A. M. 

600, 8. G. ©. GOR Chev s oe el 53 13 
566,G. 0. 478 

570, 570 


i EE RIE NE Sea E 98 25 
151 38 
Charges: 
Freight, $4.10 per bale; B. L. charges, $— -..-- -- 12 30 
ce CO ERLE ETO AA OEE ORT 
Weighing, 10 cents per bale--_-___-_...--_...-- 30 
Drayage and storage, 40 cents per bale 1st mo.; 
By FA, Sinaietdninmns subs idicens diinnms 1 95 
Rejection and reweighing, — per bale.__.-_---- 
Insurance, marine, — per cent. on $—— per bale -- 
36 fire, . . 40c. “ 2m. 1 20 
Commission on sale, 2} per cent.._.___._____-___- 3 79 
19 54 
Net proceeds to cr. Mr. W. A. Moore._-_-- -.-. ---- $131 84 


St. Louis, 2 | 24, 1881. CHARLES G. PEPER & CO., 
E. & O. E. Per L. | 
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265 


Nou. —.—Sales by Charles G. Peper & Co. of 19 bales cotton, rec’d 
1 | 13, 1881, per I. M. R. R., for account of W. A. Moore. Sold 


2 | 14, ’81. Sale No. 116. 


Rejection and reweighing, — per bale-__----_-_- 
Insurance, roarine, — per cent. on $— per bale---- 


- fire, Wt i ee SO Oe Bee Fee 
Commission on sale, 2} per cent. ..--.----------- 23 89 
Net proceeds to cr. Mr. W. A. Moore -------.-.--- 

St. Louis, 2 | 24, 1881. 


E. & O. E. Per L. 
34—587 


W. A. M. 
542,8.L.M., 511 
506, “ 540 
507, “ 517 
— oO 488 
500, “ 545 
Be OF i ni scm 279 60 
543, L. M., 485 
541, “ 537 
547, “ 478 
465, “ 355 
502, “ 449 
468, “ 443 
501, “ 416 
466, “ 558 
yr ee en ck 386 05 
554,8.G.0., 484 
549, “ 437 
oa * 478 
45,  *° 589 
wee 1,988 @ 9$-----.------ chsldienteiah 196 32 
OGL, D. ks M., t., 4r @ 10... 2. 2 oe wc nnn 45 70. 
91,1 Mm, WS @ep..................... 47 78 
550 rejected, mixed. 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—-_-_-_- ._-. 7790 - 
MEI sis tipi vii cancinititvenita nits a in aniion 5g titigin = 
Weighing, 10 cents per bale-_-------.----.----- 1 90 
Drayage and storage, 40 cents per bale 1st m.; 25c., 
On ig cacti Sac iirmereins ella ine ah cnt 12 35 


CHARLES G. PEPER & CO., 


Re 


266 CHARLES G. PEPER, &C., ET AL. VS. 


572 Exnisit 98.—J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 6 bales cotton, rec’d 
1 | 10, 1881, = I. M. R.R., for account of W..A. Moore. Sold 
2 le | 


14, ’81, No. 116. 
W. A. M. 
gees ea ene 100 90 
Se a nano ome 51 50 
604, L. M., 5 ERS a nets Taam am pnrnart 54 26 
606, S. G. O, ____ SERRAOREERDR SEN Bietemeres sai om cree 
605, “ I ices sadn telan cbse ampcivaitin 
I i iicninsninrncenisesininasinsaie 104 38 
’ 311 04 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—-_..--.. 24 60 
SNS Ty OI i ii i cet seis wisi 30 
Weighing, 10 cents per bale-__-_-----.--------- 60 
Drayage and storage, 40 cents per bale 1st m.o; 25c., 
SUG OE. cccuicinbbnmistnid ca ee ee 
Rejection and reweighing, — per bale ----------- 
Insurance, marine, — per cent. on $— per bale-_- -- 
. fire, 40c. “ 40c. “ 2m. 2 40 
Commission on sale, 23 per cent..__.------------- 7 79 
39 58 
Net proceeds to cr. Mr. W. A. Moore ------------- $271 46 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
573 Exuisit 99.—J. Rosertson, N. P. 


No.—.—Sales by Charles G. Peper & Co. of 5 bales cotton, rec’d 
1 | 13, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
2114, ’81. Sale No. 116. 


W. A. M. 
621, M., stain, 508 @ 10}-------__--_--_______- 53 34 
618,L.M, 513 
616, “ 377 
619, “ 522 

ee ee Ea 146 49 
UGG, TR nk ohne es es 54 81 


613, rej., mix. 
614, “ dusty. 


*] 


‘J 
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612, rej., dusty. 
617, “ dusty. 
625, “ dusty. 


626, “ mix. 


Charges: : 
Freight, $4.10 per bale; B. L. charges, $—--.----- 20 50 
MOONE © EO Ss oink rh oa oh sci 15 
Weighing, 10 cents per bale-___--_._-______-___- 50 
Drayage and storage, 40 cents per bale 1st m.; 25c., 
E WR. QRiiclc neuseencs (ai asi ata tals menial ak wisn 3 25 
Rejection and reweighing, — per bale-__-__-__--- | 
Insurance, marine, — per cent. of $— per bale_- ___- 
ee fire, re Ve. “ 2m FO 
Commission on sale, 2} per cent.......---._-_--_- 6 37 
32 77 
Net proceeds to cr. Mr. W. A. Moore.------------- 221 87 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
574 ExuiBiT 100.—J. Rospertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 5 bales cotton, rec’d1 | 20, 
1881, per I. M. R. R., for account of W. A. Moore. Sold 2 | 14, ’81. 


Sale No. 116. . 
W. A. M. 


662; 8. LM, 466 @ 10 Fann icncn cscs ened nonnn 52 14 
635, L.M., 513 
634, “ 508 
Se OF Be otitis Scns 105 92. 
636,S. G. O., 502 @ 9§----------------- eae 49 57 
637, G. O., Oe Oe 8 sis sete ne co cn.) OD 
254 50 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—------ 20 50 
Repairing -.-.---.------------------ ---. ---- 
Weighing, 10 cents per bale--------_--.-....--- 50 
Drayage and storage, 40 cents per bale__-.----- 2 00 
Rejection and reweighing — per bale. ---_-_-_--- 
Insurance, marine, — per cent. on $— per bale-- 
66 fire, 66 éé 66 2c. 66 vee 1 95 
Commission on sales, 2} per cent..------------- 6 36 
——— 30 61 
Net proceeds to cr. Mr. W. A. Moore ---.--. hibiscus $223 89 


St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER &« CO., 
E. & O. E. Per L. 


268 CHARLES G. PEPER, &C., ET AL. VS. 


575 Exuisit 101.—J. Ropertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 9 bales cotton, rec’d 1 | 21, 
1881, per I. M. R. R., for account of W. A. Moore. Sold 2 | 14. 


Sale No. 116. 
W. A. M. 


664.8. L.M., 456 @ 103... ...........-..- 49 24 
650, L.M., 486 
643, “ 483 
647, “ 460 


ima... 148 25 


639, 8. G. O., 466 
651,“ 468 
638, “ 412 


ARTES Mia mene meen 132 92 
645, G. O., 560 
642 “ 475 : 
SIRT OE hnccine cin stems dime 97 03 
427 44 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—.-_-_--. 86 90 
Repairing 1 hoop------- sil esis otitis cna adie 15 
Weighing, 10 cents per bale-__-_-_-___-._-_---- 90 
Drayage and storage, 40 cents per bale __._____- 3 60 
Rejection and reweighing — per bale.__._.__-_- 
Insurance, marine, — per cent. on $— per bale_- 
66 fire, 66 6 6 OF 6 & 2 25 
Commission on sale, 24 per cent.--_-_._-___-.--- 10 69 
54 49 
Net proceeds to cr. Mr. W. A. Moore ------_---_--_- $372 95 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
576 : ExuHBit 102.—J. Rospertson, N. P. 


No.—.—Sales by Charles G. Peper & Co. of 5 bales cotton, rec’d 1 | 24, 
1881, per I. M. R. R., for account of W. A. Moore. Sold 2 | 14. 


Sale No. 116. 
W. A. M. 
628, L. M., 418 
629, “ 432 


SAMUEL W. FORDYCE, &¢., ET AL. 269 


633,8.G.0., 502 
632, « 468 


I ii acs is aiinsn ibaa 95 79 

631, G. O., CI alata seciiasniresiancnecabtinn seca 43 68 
227 65 
630, rejected, seedy. 
627 4 
Charges: 

Freight, $4.10, per bale; B. L. charges, $—_--_---- 20 50 
oe aie CO ee eee 
Weighing, 10 cents per bale-__---_---..---_---- 50 
Drayage and storage. 40 cents per bale _hhinicimaiealpiale 2 00 


Rejection and reweighing-----------------~---- 
Insurance, marine, — per cent. on $— per bale--- 
66 66 66 66 95 66 ag | 95 


re, 
Commission on sale, 2} per cent...---..--------- 5 69 
29 94 


Net proceeds to cr. Mr. W. A. Moore_-------~----- $197 71 


St. Louis, 2 | 24, 1881. 
- CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


577 Exarsit 103.—J. Rospertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 15 bales cotton, received 
1 | 29, 1881, per. I. M. R. R., for account of W. A. Moore. Sold 
2 | 14, ’81. Sale No. 116. ; 


W. A. M. 
711,8.L.M, 548 
731, “ « 530 
1076@ 108.......... 2. cus 115 89 
729, L. M., Dt aR eS REE Fo 42 53 
716, S. G.O., 537 
713, “ 548 
710, “ “ 426 
723, “ « 505 
718, “ « 481 
730, “ « 469 
721, * « 460 
| ee 338 32 
709, G. O., 480 — 
715, “ 547 
eee... 96 28 


712, 8. O., SS EE 42 88, 


270 CHABLES G. PEPER, &C., ET AL. VS. 


719,8S. G. O., stain., 470 


720, . "503 
Die wincceasinniamiicce 86 35 
—— 1722 25 
714, rej., mix. & st., 725, water p. 
727, “« mix. & dusty, 722, mix, “ 
728, mix. & dusty. 
Charges: 3 
Freight, $4.10 per bale; B. L. charges, —-------~-- 61 50 
RN icin do erinnienninermermiciiaepers onnuloeianects 
Weighing, 10 cents per bale-_.--_--_----_-__-.-- 1 50 
Drayage and storage, 40c. per bale--..------- -- 600 
Rejection and reweighing, — per bale ---.--~-~~- 
Insurance, marine, — per cent. on — per bale---- 
" ee Rn kdibaw 3 75 
Commission on sale, 2} per cent...__--.-_______-- 18 06 
90 81 
Net proceeds to cr. Mr. W. A. Moore----...-- -.-- 631 44 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
578 Exuisit 104.—J. Rosertson, N. P. 


ar —.—Sales by Charles G. Peper & Co. of 19 bales cotton, received 
31, i wiring R. R., for account of W. A. Moore. Sold 
14, ’81. e 


W. A. M. 
737,8.L.M., 530 
761, “ 427 
751, “ 493 
762, “ - 490 
nm * 434 
760,  “ 430 
—<- $739 @ 102 ........-.-..+0. 294 44 
mit, Se... 49 90 
740,8.G.0., 715 
742, 480 
732,“ 479 
"7, “ 460 
734, 463 
782, “ 458 
is GEC Oo. c eee 301 68 
777,G.0., 497 
733, 510 
776, “ 521 


im ARCS MM. 143 25 


. @ 
at ee | . CPRAECRTIES 
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739, S. L. M.,st.,527 @10 ---.--...---.------ 52 70 
130, L. M,, at, 487 @ 9 .~....-200--~-.-- 41 52 
775, M., OF Oe POD oi oe inna nos 54 85 
938 34 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—---~---- 77 90 
OURTI D Dia tierra nttnim ds enmane womens 15 
Weighing, 10 cents per bale--_-----..------------ 1 90 
Drayage and storage, 40 cents per bale _--.----_-~-- 7 60 
Rejection and reweighing, — per bale__-_-------- 
Insurance, marine, — per cent. on $— per bale---- 
66 fire, 66 66 66 25¢e. 66 66 ya et 4 75 
Commission on sale, 24 per cent.__--..---.------- 23 46 
, 115 76 
Net proceeds to cr. W. A. Moore... -.....---.---- 822 58 
St. Louis, 2 | 24, 1881. 
: CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
579 Exuipit 105.—J. Rospertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 18 bales cotton, received 
2 | 1, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
2] 14,’81. Sale No. 116. 

W. A. M. 


764, 8. L.M., 413 
744, “ 410 


ia “ 423 
784, =“ 539 
—— 2,193 @ 10} ---------------- 235 74 
767,58.M., 498 
745, “ 448 
753, “ 446 
759, “ 525 
756, “ 462 
755, “ 521 
758, “ 492 
743, “ 485 
750, “ 468 


788, “ 6569 
ltt, MO OE i ccriticnssitniacsiisises 151 98 
TUB, Ty ABE I iin tigen 40 74 


879 45 


766, rej., seedy ; 741, rej., mixed. 
749, “ plated. 


ee ce doen ~ p> — 
~ LTS ICE PG IIT HO PBS es 
ena on 


Commission on sale, 24 per cent. ....-.-------- --- 21 99 
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Charges: pice ne 
Freight, $4.10 per bale; B. L. charges, $— -- ------ 73 80 
EE LLL ENR TET ALOT TT REDE 
Weighing, 10 cents per bale-_----~.---..------- . 1 80 
Drayage and storage, 40 cents per bale-___-------- 7 20 


Rejection and reweighing, — per bale -_-_--_--_--- 


Insurance, marine, — per cent on $— per bale --_-_- 
66 fire, 66 é 6¢ 95 66 66 aEREN 4 50 


Net proceeds to cr. Mr. W. A. Moore__------------ 720 16 


St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO... 
E. & O. E. Per L. 


580 EXHIBIT 106.—J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 8 bales cotton, rec’d 
2 | 2, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
2} 14, 81. Sale No. 116. 


W. A. M. 
786, 8. L. M., 547 
790, “ 488 
770, “ 480 
NE oo cssecceecec cisterns 162 86 
772, L.M., 540 
788, 456 
ee 208... |... oreer 103 53 


789, 8. G. O., 427 
—, * 480 


Re siaken cei -erewleceiunsiiceeniacicaclaliin 89 57 
Fee, I aici 45 93 
, . 401 89 
Charges : 
Freight, $4.10 per bale; B. L. charges, $— ------ 32 80 
I iti ieee nies pica se she eats ca hahaa 
Weighing, 10 cents per bale-_.._.__._._______-_- 80 
Drayage and storage, 40 cents per bale _____-_--- 3 20 
Rejection and reweighing, — ‘per bale_____.__-_- 
Insurance, marine, — per cent. on $—, per bale- 
6c fire, 66 66 95 66 athe 2 00 
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Commission on sale, 2} per cent..__.-.---_.----- 10 05 
48 85 


Net proceeds to cr. Mr. W. A. Moore --_~--------- $353 04 


St. Louis, 2 | 24, 1881. 
| CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


581 EXHIBIT 107.--J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 11 bales cotton, 
received 2 | 7, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 2 | 14, 81. Sale No. 116. 


W. A. M. 
779,8.L.M., 525 
795, “ 500 
1 1... ........ 110 79 
798, L. M. 523 
804, “ 464 
806, “ 497 
1,484 @ 103 ._..--_-___- een . 153 96 
798,8.G.0., 450 
791, « 459 
Oe 89 76 
792, G. O., SS SRE 47 71 
810, S. O., We OP 43 10 
S15. 8.6. 0. a, MEO O: .................... 46917 
812. S. L. M,, st., 408 @ 10 -_-._--._________.__- 40 80 


030 99 
797, m’x & dusty. | 


809, “ 

Charges : 
Freight, $4.10 per bale; B. L. charges, —--------- 45 10 
MII ica csig sae adie ee a til nt ln we eet mig 
Weighing, 10 cents per bale__---..--.--- .---.--- 1 10 
Drayage and storage, 40 cents per bale -.--..----- 4 40 


6c fire, 66 66 2c. 66 66 are 9 75 
Commission on sale, 2} per cent. .--------------- - 13 27 
66 62 
Net proceeds to cr. Mr. W. A. Moore ------ --..--- 464 37 


St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER &« CO., 
EF. & O. E. Per L. | 


dI—DS7 


274 CHARLES G. PEPER, &¢., ET AL. VS. 


EXHIBIT 108.—J. RoBERTson, N. P. 


582 No.—. Sales by Charles G. Peper & Co. of 6 bales cotton, 
received 2 | 8, 1881, per I. M. R.R,, for account of W. A. 
Moore. Sold 2 | 4, 81. Sale No. 116. 


W. A. M. 
Poe, ©.-is. BL, OOS @ 10f .. 58 70 
703, 8. G. O., 426 : 
702, “ 450 
706, “ 475 
704, “ 465 

REISER nemestreperenctre 7 179 33 
Py RE oe tins wenimnn munis 41 74 

, 279 77 

707, rej., mix. 

_ Charges: | 
Freight, $4.10 per bale; B. L. charges, $ —_---- 24 60 
i EE LAN SE AL AE RIE er 
Weighing, 10 cents per bale-_----__------_-__- 60 
Drayage and storage, 40 cents per bale_-_-__ ~~~. -- 2 40 
Rejection and reweighing_------.------------- 

Insurance, marine, — per cent. on $— per bale-- 
. fire, . toe. * on 1 50 
Commission on sale, 24 per cent.____---_------- 6 99 
: 36 09 
Net procecds to cr. Mr. W. A. Moore_-.-.-------- $243 68 
St. Louis, 2 | 24, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L 
ExuIBiT 109.—J. Ropertson, N. P. 
583 No.—. Sales by Charles G. Peper & Co. of 1 bale cotton 


rejection, received 12 | 24, 1880, per I. M.R.R. for account 
of W. A. Moore Sold 2 | 26,’81. Sale No. 117. 


W. A. M. 


4, wah. GURY, SIS WE... en nk ev ccens 49 37 
Charges : 
Freight, $— per bale; B. L. charges, $—_-..---. 4 10 
SE ie iitinn Want wnintin s cae Mom own one 
Weighing, 10 cents per bale-_-_-_--___-__~_..- 10 
Drayage and storage, 40 cents per bale 1st mo.; 50e., 
2m. eX.---------------------------------- 90 


A RR noe Ndr at ne 


7 


SAMUEL W. FORDYCE, &C., ET AL. 275 


Insurance, marine, — per cent. on $—— per bale- 


ip fire, “  80e. per bale, 3m. 50 
Commission on sale, 23 per cent._.----. -------- 1 23 
6 83 
Net proceeds to cr. Mr. W. A. Moore ___---------- 42 54 


St. Louis, 2 | 28, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L 


Exnuisit 110.—J. RoBERTSON, N. P. 


No. —. Sales by Charles G. Peper & Co. of 2 bales cotton, re- 
ceived 12 | 20, 1880, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, ——. Sale No. 137. : 


W. A. M. , 
381, M., 363 
383, 8S. O. M., 526 


De OG 35 i hii niciowiinn win amine whe weee 81 12 
Charges: 
Freight, $4.10 per bale; B. L. — cepa ne 8 20 
ree cede, EO Re PIS GORIEY PU engi eaten a eee nea a 
Weighing, 10 cents per bale------------- -----. 20 
Drayageand storage, 40 cents per bale 1st m.; $1.25, 
Wak eecice e ik Reo ons 3 30 
Insurance, marine, — per cent. on $— per bale- 
% fire, r S0c. “ 6m. 1 60 
Commissions on sale, 2} per cent... -.-- .------- 2 03 
15 33 
Net proceeds to cr. Mr. W. A. Moore —.-.----.--- $65 79 


St. Louis, 6 | 16, 188-. 
CHARLES G. PEPER & CO,, 


E. & Q. E. Per L. 
584 Exuipit 111.—J. Ropertson, N. P. 
No. —. Sales by Charles G. Peper & Co. of 4 bales cotton, received 


12 | 21, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,——. Sale No. 137. 

W. A. M. 

386, M., 428 

373, S. M., 571 

372, M., 496 

392, S. M., 424 


1919 @ B...... -2--.--s. onan na eee ene ene ee 175 10 
378, rejected, mix. . 


| H 2°76 CHARLES G. PEPER, &C., ET AL. VS. 

aah Charges: 

an Freight, $4.10 per bale; B. L. charges, $—-- -.-.-- 16 40 

an iii Wire ke neem mem inde Sit iat 

at Weighing, 10 cents per bale-_------------------- 40 

4 | Drayage and storage, 40 cents per bale 1st mo.; 1. 25, 

P| | Nk i einen She cc 6 60 

ah Rejection and reweighing, — per bale----~------- 

Ei Insurance, marine, — per cent. on $— per bale_--- 

4 y! fire, “ 80c. “ 6m. 3 20 

ae Commissions on sale, 24 per COR on nein inet ininetae 4 38 | 

at 30 98 
Net proceeds to cr. Mr. W. A. Moore - -- -. -------- $144 12 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 


E. & O. E. Per L. 


585 ExuiBiT 112.—J. Rorertson, N. P. 


No. —. Sales by Charles G. Peper & Co. of 9 bales cotton, received 
12 | 23, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2, 81. Sale No. 137. 


W. A. M. 
402, 8. M., 538 
390,M., 513 
375,M., 470 
403, “ 569 
374,8. M., 420 
371,M., 520 
396, G. M., 437 
398,M., 478 
876, “ 489 


ian i nin a we sev en sncesnerin deeb cient 404 €0 


Charges : 
Freight, $4.10 per bale; B. L. — $— ....... 36 90 


BUOINCIE 7 oii is i meen 15 
Weighing, 10 cents per ARORA ROE Ge 90 
Drayage and storage, 40 cents per bale 1st m.; $1.25, { 11 25 
i sad hee twins a ~ maerminirrincwnictwininie L 3 60 
Rejection and reweighing, — per bale ---___-.--- 
Insurance, marine, — per cent. on $— per bale-_-- 
. fire, e . 80c. “ 6m. 7 20 
Commission on sale, 2} per cent..__.____--.__--_- 10 12 
70 12 
Net proceeds to cr. Mr. W. A. Moore______--__-____ $334 43 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L 


Pap 
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586 Exuipit 113.—J. Ropertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 2 bales cotton, rec’d 
12 | 24, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2. Sale No. 187. 


W. A. M. 
438, M., 485 
401, “ 459 


dieters ists eins ns dite acpi eicaabla 86 14 
Charges : 
Freight, $4.10 per bale; B. L. charges, $— ---_--_-- 8 20 . 
ME idl EAD sesso ak ok cin ed trie onic 
Weighing, 10 cents per bale _-_----------------- 20 
Drayage and storage, 40 cents per bale lst mo.; $1.25 
IN i sa sii ss eddies elk alii alain oasis ate ani 3 30 
Rejection and reweighing, — per bale___--_------- 
Insurance, marine, — per cent. on $— per bale--__- 
m fire, ” “ 80c. “ 6m... 1 60 
Commission on sale, 24 per cent. _--------------- 2 15 
| 15 45 
Net proceeds to cr. Mr. W. A. ea. $70 69 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. - Per L. 


Exuisit 114.—J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 1 bale cotton, rec’d 
12 | 27. 1880, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. | 
sO ig Ge OO OG asinine is sew iccnamnmcnwba 47 63 
Charges: 
Freight, $— per bale; B. L. charges, $—-------- 4 10 
I isn ssh oh elise ei acai pr nett ene sh stan tei 
Weighing, 10 cents per bale.--.----------- hnchaee 10 
Drayage and storage, 40 cents per bale Ist mo.; 
Os iia iin ew i regen enone ce - ae ee 
Rejection and reweighing, — per bale----------- 
Insurance, marine, —per cent. on $— per bale------ 
as fire,  / fe: * Ch... 80 
Commission on sale, 2} per cent. .--..---- -------- 1 29 
7 84 
Net proceeds to cr. Mr. W. A. Moore -.--------- $39 79 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. : 


278 CHARLES G. PEPER, &C., ET AL. VS. 


j | 587 Exuisit 115.—J. Rosertson, N. P. 
i No. —.—Sales by Charles G. Peper & Co. of 9 bales cotton, rec’d 
; 12 | 28, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 
W. A. M. 
476,M., 430 
482, “ 532 
490, “ 547 
: 512, “ 472 
; 526, S. M., 453 
533, “ 455 
‘ 536,M., 522 
; 530, S. M., 407 
i 519, M., 428 
: —— . 
nh iid wisi i ltr hd sigs mnrensesasilheiniaciniiante 387 45 
Charges: 
: Freight, $4.10 per bale; B. L. charges, $— ----- 36 90 
NN ings cusses sincins anes cali atin tesiastndy obi 
Weighing, 10 cents per bale-_--_---_-_--------- 90 
Drayage and storage, 40 cents per bale 1st mo.; 
ey OR ae ciceikiacniiiernmecins 14 8d 
Rejection and reweighing, — per bale-_------~- 
Insurance, marine, — per cent. on $— per bale_- 
‘s fire, “3 “« 80c. “6m. 7 20 
Commission on sale, 24 per cent. ---------- ---- 9 69 
69 54 
- Net proceeds to cr. Mr. W. A. Moore __.--------- $317 91 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
588 ExHIBIT 116.—J. Rosertson, N. P. 


No. —.—Sales by Charles .G. Peper & Co. 5 of. bales cotton, rec’d 
12 | 30, 1880, per I. M. R. R., for account of W. A. Moore. 
— Sold 6 | 2, ’81. Sale No. 137. 


456, M., 505 
453,“ 558 


565, “ 498 
557, “ 498 
552, S. M., 400 
2,384 @ 94_--_-- iiensetmadaies ee 217 54 


i 58 dR TN Sa el I at ES essa ats Aca ts lab BUS WRG Nae ockae Sele EIA PON Re ta Re On 9 rot, 6% 


Yo? — § 
‘tor- gm 


aetna eae 
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Charges: 
Freight, $4.10 per bale-______.------------------ 20 50 
IO iii ces in okies Camonecee nem 
Weighing, 10 cents per bale-__------------------ 50 
Drayage and storage, 40 cents per bale 1st mo.; 
a a ivi iitenwwnneinn 8 25 


Rejection and reweighing, — per bale.--------- -- 
Insurance, marine, — per cent. on $— per bale-_--- 


a fire, sf “a §@e “ * Gm. £0 
Commission on sale, 24 per cent..-----..--- ----- 5 44 
—— 38 69 
Net proceeds to cr. Mr. W. A. Moore--~----- ------ $178 85 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


Exursit 117.—J. Ropertson, N. P. 
No. —.—Sales by Charles G. Peper & Co. of 2 bales cotton, rec’d 
12 | 31, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. 
568, M., 458 


567, S. M., 502 


OO i ik ce 87 60 


Charges: 

Freight, $4.10 per bale; B. L. charges, $—------- 8 20 
Repairing-------- sie Cala sso Nciiea slat abe acces 
Weighing, 10 cents per bale___--.-------------- 20 
Drayage and storage, 40 cents per bale 1st mo.; 

Ota Ot: Mi ek niacs: FR 
Rejection and reweighing, — per bale__--------- 
Insurance, marine, — per cent. on $ — per bale -- -- 


” fire, 80 “ 6m. 1 60 
Commission on sale, 24 per cent.-------.----. ---- 219 
es —_ 15 49 
Net proceeds to cr. Mr. W. A. Moore.---..--- cane: te ae 
St. Louis, 6 | 16, 1881. : 
CHARLES G. PEPER & CO,, 
E. & O. E. Per L. 1 
589 ExnHiBit 118.—J. Ropertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 11 bales cotton, re- 
ceived 1 | 3, 1881, per I. M. R. R., for account of W. A. Moore. 
Sold 6 | 2, 81. Sale No. 137. 


W..A. M. 
505,G.M., 487 


280 CHARLES G. PEPER, &C., ET AL. VS. 
565, M., 409 
562, “ 470 
563, 472 
545, 6 L.M., 423 
544, M., 447 


527, , 0. M., 373 
540,G.M., 488 
546, M., 500 
551,8.M., 380 
464, M.,tinge, 497 


iii iin hein nici pen nineicninon 446 76 
Charges : 
Freight, $4.10 per bale; B. L. charges, i ci ciieis 45 10 
ne pagegs, ETS IT LEE SS OE 
Weighing, 10 cents per ar eStiaiiem nina sates 1 10 
Drayage and storage, 40 cents per bale 1st mo.; $1. 00, 
Ni, CT EAS Sa eee Re aPC 15 40 


Rejection and reweighing, — per bale-__- -..------ 
Insurance, marine, — per cent. on $— per bale--- 
. fire, <y « 70c. * om. 7 


Commission on sale, 24 per cent.-__-------------- 11 17 
80 47 


Net proceeds tocr. Mr. W. A. Moore -------------- $366 29 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


590 ExHIBIT 119.—J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 3 bales cotton, ree’d 
1 | 10, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. 


W. A. M. 
607, M., 483 
610, S. M., 445 
608, M., 513 


DE Oe Bik hiitiidicce icin nccnticsnimbisinineie 131 49 
Charges : 
Freight, $4.10 per bale; B. L. charges, $—-_.-.-... 12 30 
Rpeneannty TOO ai in ho i ns ec oe 15 
Weighing, 10 cents per bale--_-_--.-.------_----- 30 
Drayage and storage, 40 cents per bale 1st mo.; 
ee eR a ii cin ie et eid ern 4 20 


Rejection and reweighing, — per bale.-_.---.---- 


“ee 


| an { atiess 


\ 


SAMUEL W. FORDYCE, &C., ET Al. 281 


Insurance, marine, — per cent. on $— per bale____ 


. fire, . “ 70c. “ 5m.ex. 2 10 
Commission on sale, 23 per cent..-....-----..---. 329 | 
22 34 
Net proceeds to cr. Mr. W. A. Moore------------- $109 15 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


ExHIBIT 120.—J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 4 bales cotton, rec’d 
1 -, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2, 81. Sale No. 137. 


W. A. M. 

622, S. M.,st., 442 
624,8.M., 523 
620, M., 505 
623,98. M., 465 


FOO OE si cewiiitindideniiialn was tmacininne 176 57 
Charges : 
Freight, $4.10 per bale; B. L. charges, nn 16 40 
NE oie ptt eae dck ape tee wi wei 
Weighing, 10 cents per bale--_------------------ 40 
Drayage and storage, 40 cents’ per bale Ist mo.; 
a es i i cnn 5 60 


Rejection and reweighing, — per pale -_---------- 
Insurance, marine, — per cent. on $— per bale_-_- 


' fire, . gia tis 5m. 2 80 
Commission on sale, 24 per cent. ----------------- 4 4] 
29, 61 
Net proceeds to cr. Mr. W. A. Moore __-_----~---- $146 96 
St. Louis, 6 | 16, 1881. CHARLES G. PEPER & CO., 
E. & O. E. Per L. | 
591 ExuiBit 121.—J. Ropertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 4 bales cotton, ree’d 
1 | 20, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2, 81. Sale No. 137. 


W. A. M. 
649,M., 455 


646, “ 510 


648, S. M., 424 
653, “ 487 
SBM a a a 171 18 
36—587 


282 CHARLES G. PEPER, &C., ET AL. VS. 


A Charges: 
Freight, $4.10 per bale; B. L. — eee ee 16 40 
I sissies ici kien Sean teres mits tn eel 
Weighing, 10 cents per bale-__-----.------------ 40 
Drayage and storage, 40 cents per bale 1st mo.; $1.00, 

A ONE. eb ik hi ee ees 5 60 


Rejection and reweighing, — per icici cis iericentlin 
Insurance, marine, — per cent. on $— per bale_-_-_- 
e fire, . “ 70. “ Sm. 2 80 


Commission on sale, 24 per cent..------- ie iio denn 4 28 


29 48 


Net proceeds to cr. Mr. W. A. Moore --------.---. $141 70 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E.& 0. E. | Per L. 


EXHIBIT 122.—J. RoBertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 2 bales cotton, rec’d 
1 | 21,1881, perI. M. R. R., for account of W. A. Moore. Sold 6 | 2, 
81. Sale No. 137. 


W. A. M. 
640, M., tinge, 565 
641, M., 970 


PS Oe OE Miidinrinnnanninn wmonbnehie 103 57 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—___-_-_- 8 20 
PE ks ice ee a cine me, nieninieniain 
Weighing, 10 cents per bale___-..---.------_-_- 20 
Drayage and storage, 40 cents per bale Ist mo.; 
a eR iii lect ances actthinw hie dc deerme 2 80 


Rejection and rewelghing-----._......---.--.-_- 
Insurance, marine, — per cent. on $— per bale____ 


“4 fire, * feo. “ 6m. £4 
Commission on sale, 23 per cent._._.___._-__- es ae 
: 15 19 
Net proceeds to cr. Mr. W. A. Moore___--__--_~-- $88 38 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. - Per L. 


SAMUEL W. FORDYCE, &¢., ET AL. 283 


592 EXHIBIT 123.—J. Rosertson, N. P. 


No. —. —.Sales by Charles G. Peper & Co. of 3bales cotton, ree’d 
1 | 29, 1881, 7 I. M. R. R., for account of W. A. Moore. Sold 
21. 81. Sale No. 137. 


W. A. M. 
724,M., 535 
717, 497 
726,8.M., 521 


1,553 @ 94 


Charges : 


Freight, $4.10 per bale; B. L. charges, $— 
Repairing 

Weighing, 10 cents per bale 

Drayage and storage, 40 cents per hale ist m.; $1.00, 


Rejection and reweighing, — per bale 
Insurance, marine, — per cent. on $— per bale_--_- 
66 fire T) 66 66 70e 66 66 
b ] e 


Commission on sale, 24 per cent 
22 44 


Net proceeds to cr. Mr. W. A. Moore $119 27 


St. Louis, 6 | 16, 1881. 
< CHARLES G. PEPER CO., 
E. & O. E. Per L. 


Exuibsit 124.—J. Robertson, N. P. 


No.—. —Sales by Charles G. Peper & Co. of 4 bales cotton, ree’d 
1 | 31, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2, ’81. Sale No. 137. 


W. A. M. 
738, 8. M., 390 
736, “ ~ 432 
774,M., 335 
778, 8. M., 506 


1,663 @ 9} 


Charges : 


Freight, $4.10 per bale ; 

Repairing 

Weighing, 10 cents per bale. .----.----.---.---- 
Drayage and storage, 40 omits per bale Ist m.: 3 $1 00, 


284 CHARLES G. PEPER, &C., ET AL. VS. 
Insurance, marine, — per cent. on $— per bale -__- 
* fire, iperiness.  Caeleimne eee 
Commission on sale, 24 per cent. ----------.----- 3 79 
28 99 
Net proceeds to cr. Mr. W. A Moore__------------ $122 79 
St. Louis, 6 | 6, 1881. : 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. re 
593 EXHIBIT 125.—J. Rospertson, N. P. 


No. —. —Sales by Charles G. Peper & Co. of 6 bales cotton, received 
2 | 1, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
June 6 | 2, ’81. Sale No. 137. 


W. A. M. 
763, M., 507 
768, “ 443 
i EE APE ETE NANT 86 69 
746, M., tinge, 452 
757, M., 502 


780,“ st., 443 
781, 8. M., 438 


I wicca niecerniomninal 167 44 
| 204 13 
Charges: 
Freight, $4.10 per bale; B. L charges, $—— -_-_-_-- 24 60 
I cassie salts Ses pin non re sian piesa epee 
Weighing, 10 cents per bale-_.--.--------.---- 60 
Drayage and storage, 40 cents per bale 1st mo.; 
er OR aiid hidiikn cecisa eens 8 40 
Rejection and reweighing, — per bale.-____-___- 
Insurance, marine, — per cent.on $— per bale-- 
fire i ¥ 70c. “ Om. ~~ 4 20 
Commission on sale, 23 per cent. ....----------- 6 35 
44 15 
Net proceeds to cr. Mr. W. A. Moore ------------- $209 98 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 


E. & O. E. Per L. 


{ 


1 
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ExuiBit 126.—J. Rosertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 1 bale cotton, received 
2 | 2, 1881, per I. M. R. R., for account of W. A. Moore. Sold 
6 | 2,’81. Sale No. 137. : ) 


W. A.M. | 
WO. 6 0 46G0....... a -- 4015 


Charges : 


Freight, $— per bale; B. L. charges, $— -~-.------ 410 
cg, CE aN OR NDE eI a) ate ae ae sie ana 
Weighing, 10 cents per bale-_-.---.------------- 10 
Drayage and storage, 40 cents per bale lst m.; 75c., 
Ns ince pace bane ace ennccd nui nae naen 115 
Rejection and reweighing, — per bale_-__--------- 
Insurance, marine, — per cent. on $— per bale-_--- 


: fire, se ~“. “ 4m. 60 
Commissions on sale, 24 per cent...-------------- 1 00 
6 95 
Net proceeds to cr. Mr. W. A. Moore -_-------.---- $33 20 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
BK. & O. E. Per L. 
594 EXHIBIT 127.—J : RoBERTSON, N. P. 


No.—. —Sales by Charles G. Peper & Co. of 11 bales cotton, rec’d 
2 | 7,1881, per I. M. R. R., for account of W. A. Moore. Sold 6 | 


2,’81. Sale No. 137. 


W. A. M. 

800,G.M., 493 
801, M., 480 
803,S.M., 491 
802,“ 442 
794, « 490 


813, M., 440 
805, S. G. M., 497 
807,8.M., 475 
808,G.0., 583 
811, M., 493 
814,5.M., 537 


ee Oe Fei bli ee cin werd: ec cn 490 10 
Charges: 
Freight, $4.10 per bale; B. L. charges, $—-- ...-_-- 45 10 
Repairing 1 hoop------------ ----------------- 15 


Weighing, 10 cents per bale---------.----.--.-- 1 10 
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Drayage and storage, 40 cents per bale Ist mo.; 75c., 


Rejection and reweighing, — per bale____---.-_-- 
Insurance, marine, — per cent. on $— per bale-_-_-_- 
66 fire, 6 66 “ 60c “ 4m. 


Commission on sale, 24 per cent 
77 85 


Net proceeds to cr. Mr. W. A. Moore $412 25 
St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


595 ExHIBiT 128.—J. RoBertson, N. P. 


No. —.—Sales by Charles G. Peper & Co. of 2 bales cotton, rec’d 2 | 8, 
1881, per I. M. R. R., for account of W.A.Moore. Sold 6 | 2, ’81. 
Sale No. 137. | 


W. A. M. 
708, M., 462 
701, “ 464 


926 @ 94 
Charges: 
Freight, $4.10 per bale; B. L. charges, $— 
Repairing 1 hoop 
Weighing, 10 cents per bale 
Drayage and storage, 40 cents per bale Ist mo.; 75c., 


Rejection and reweighing, — per bale .--- ..------ 
Insurance, marine, — per cent. on $— per bale-_- 
&é fire 66 
‘9 
Commission on sale, 24 per cent 


Net proceeds to cr. Mr. W. A. Moore 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


EXHIBIT 129.—J. Rosertson, N. P. 


No. 188.—Sales by Charles G. Peper & Co. of 1 bale cotton, rejec- 
tion, rec’d 12 | 24, 1881, per I. M., for account of W. A. Moore. 
Sold 6 | 15. Sale No. 141. 


W. A. M. 
443, seedy, 542 @ 9 


SAMUEL W. FORDYCE, &C., ET AL. 


Charges: 


Freight, $4.10 per bale; B. L. charges, $— 
Repairing 
Weighing, 10 cents per bale 10 
Drayage and storage, 40 cents per bale 1st mo.; $. a 
1 65 


Rejection and reweighing, 25c. per bale | 25 
Insurance, marine, — per cent. on $— per bale---- 
vi fire, et ee 80 


Commission on sale, 23 per cent. .-....----.--.--- 1 22 
8, 12 


$40 66 


St. Louis, 6 | 16, 1881. 
CHARLES G. PEPER & CO., 
E. & O. E. Per. L. 


596 ExHIBiT 130.—J. Rosertson, N. P. 


No. 793.—Sales by Charles G. Peper & Co. of 5 bales, rec’d 1 | 29, 
1881, per I. M. R. R,, for account of W. A. Moore. Sold 6 
Sale No. 141. 


W A. M. 

725, water p., 
Pickings, 

714, mix. & st., 
727, mix. & D., 


& D., 


194 23 


Charges: 


Freight, $4.10 per bale; B. L. charges, $— 

Repairing picking bill herewith _.-....-.----_- 

Weighing, 10 cents per bale 

Drayage and storage, 40 cents per bale Ist mo.; 
eee Oh OU oe inc eck iwee e 

Rejection and reweighing, 25c. per bale 

Insurance, marine, — per cent.on $— per bale__--- 

. ‘fire, “ 70¢. “« d5m.. 


Commission on sale, 2} per cent 
39 11 


Net proceeds to cr. Mr. W. A. Moore $155 12 
St. Louis, 6 | 16, 1881. 


CHARLES G. PEPER & CO., 
E. & O. E. Per L. 


Ne a ee a, ee ee 
ee 
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St. Louis, Mo., Feb’y 19th, 1881. 


We certify that we overhauled and repaired bale of cotton No. 
22758, W. A. M., 725, from Peper Compress Co., for account Mess. 
Charles G. Peper & Co., and found same badly damaged by water. 


Weights—When received, 607 ; when repaired, 485. 
Damaged cotton, 122. 


Loss by drying, ; 
Respectfully, SQUIRES & CO. 
Messrs. Charles G. Peper & Co. toSquires & Co., Dr. 

Repairing cotton bale No. 22758_-------.---------- 1 50 
NN noi i oases Sacto 
Bagging ------- iin laa aii sence ioc ia a 
aici sha oes sched aag th aplip taocin: a.ssaicasBciacacladiass abeiielaig ‘ 

TE sai snhessin sins: sk geld slencdateicaadlial de > ecclesia | 

Cr. 

By damaged cotton, 122 @2 ..---.--------- ecbinlldinioat 2 44 
Balance to your credit.........................-... 94 


597 In the U.S. Circuit Court for the Eastern District of Ar 
kansas. 


S. W. Forpyce vs. C. G. Peper & Co. and Geo. G. Latta. 


Take notice, that we shall proceed to take the depositions of C. G. 
Peper, the book-keepers of C. G. Peper & Co. (whose names are to us 
unknown), together with the books of account of said Peper, consist- 
ing of ledgers, journals, day books, blotters, cash-books, cotton ac- 
count books of all descriptions, showing the cotton transactions of 
said Peper & Co. with W. A. Moore, of Hot Springs, Arkansas, and 
all other account-books ; also the depositions of the persons to whom 
the cotton of said Moore, shipped to said Peper & Co., was sold at St. 
Louis, Missouri, whose names are to us unknown, at the office of 
Augustus Biniswanger, at St. Louis, Missouri, on Olive street, No. 

506 (room 3), in said city, on the 1st day of Julv, 1881, to be 
598 used at the hearings, both preliminary and final, of the above 

entitled cause, when and where you may be present; and if 
the depositions are not completed on said day, they will be continued 
over from day to day until concluded. : 

Given this 25th day of June, 1881. | 

COHN & COHN anp 
MURPHY & RECTOR, 
Att’ys for S. W. Fordyce. 


Due service admitted this 25th of June, 1881. 
| W. G. WHIPPLE, 
Att’y for Peper. 


e 


THE StaTE OF Missourt1, City of St. Louis: 


To Charles G. Peper, Greeting : 
You are hereby commanded that, setting aside all manner of ex- 
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cuse and delay, you be and appear before Julius Robertson, a notary 
ublic within and for the city of St. Louis, in the State of 
599 issourl, on the Ist day of July, A. D. 1881, at the hour of 10 
o’clock in the forenoop of said day, at the office of Augustus 
Binswanger, No. 506 Olive street, in said city, room 3,then and there to 
testify and the truth to say in a certain cause now pending in the 
United States circuit court for the eastern district of Arkansas,wherein 
S. W. Fordyce is plaintiff and C.G. Peper & Co. and George G. Latta 
are defendants, on the part of said plaintiff. 

And you are hereby commanded to bring, produce, aud have with 
you, on yoursaid appearance at the above-mentioned time and place, 
all the books of account of said C. G. Peper & Co., consisting of 
ledgers, journals, day books, blotters, cash-books, cotton account 
books of all descriptions, showing the cotton transactions of said 
Peper & Co. with W. A. Moore, of Hot Springs, Arkansas, and all the 
account books of the said C. G. Peper & Co. : 

Hereof fail not at your peril. And the person or officer 
600 serving this writ is commanded to have the same before the 
said Julius Robertson at the time and place aforesaid, certi- 

fying that he executed the same. 

Witness my hand and seal as notary public within and for the 
said city and State, at the city of St. Louis, on this, the 29th day of 
June, A. D. 1881. 

My commission as notary public will expire July Sth, A. D. 1881. 

| SEAL. ] JULIUS ROBERTSON, 
rotary Public, St. Louis, Mo. 


Executed subpeena in ‘the city of St. Louis on the 29th day of 
June, 1881, by delivering a copy of the same to the within named 


witness, Charles G. Peper. 
| ISAAC M. MASON, Sheriff, 
By MICHAEL W. KATORSKY, D’p'’ty. 


Fees 50c. Paid by J. Robertson. 
ISAAC M. MASON, 
By J. H. H. 


601 In the Circuit Court of the United States for the Eastern Dis- 
trict of Arkansas. 


S. W. Forpyce, Plaintiff, 
v8. 
C. G. Perper & Co. and GrorGeE A. Latta, Defendants. 


STATE OF MIssouRI, es 
Eastern District of Missouri, City of St. Louis: 


The deposition of witnesses taken on the days hereinafter named, 
beginning on the Ist day of July, 1881, at the office of Augustus 
Binswanger, Esq., No. 506 Olive street, room 3, in the city of St. 
Louis, State of Missouri, to be read in evidence in an action between 
S. W. Fordyce, plaintiff, and Charles G. Peper & Co. and Geo. G. 
37—o87 ; 


bd ‘ 
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Latta, defendants, pending in the United States circut court for the 
eastern district of Arkansas. 
And now on this first day of July,.A. D. 1881, the parties to said 
suit, both plaintiff and defendant-, having duly appeared he- 
602 fore the undersigned notary public, through their respective 
counsel, to wit, Mess. Cohn & Cohn, of counsel for plaintiff, 
and Messers Hitchcock, Lubke & Plager, of counsel for defendants ; 
and on motion of defendants’ counsel and by consent of counsel for 
plaintiff and for defendants aforesaid, the further taking of these 
depositions was adjourned to to-morrow at 10 o'clock a. m., July 2nd, 
1881, then to be resumed at the office of Charles G. Peper & Co., 
number 248 Main street, on the northeast corner of Walnut and 
Main streets, in the city of St. Louis aforesaid. 


JULIUS ROBERTSON, 
Notary Public. 


Pursuant to adjournment as above stated, on this 2nd day of July, 
A. D. 1881, at the office of Charles G. Peper & Co., on the northeast 
corner of Main and Walnut street-, in the said city of St. Louis, the 

aforesaid counsel for plaintiff and defendant being present, 
603 and expressly waiving all objections as to time and place of 

taking these depositions, [ continued the taking of the same 
as follows, to wit: 

CHARLES G. PEPER, a witness of lawful age, called on behalf of 
the plaintiffs herein, and residing at the city of St. Louis, State of 
Missouri, more than one hundred miles from the place where this 
cause is to be tried, being duly cautioned to tell the whole truth, 
and being carefully examined, deposes and says, as follows: 


(NotE.—The counsel for complainant and counsel for respondent 
agree that all objections as to relevancy and competency are reserved, 
to be made at any time before or at the time of the trial of the cause.) 


My name is Charles G. Peper; residence, St. Louis, Missouri; I am 
twenty-five vears of age, and I am by occupation a cotton factor and 
commission merchant; I am a member of the firm of Charles G. 

Peper & Co., and am the only member of the firm, the com- 
604 pany being nominal. 

I know Walter A. Moore, of Hot Springs, Arkansas, and 
have had transactions with him; I think we started in with him in 
July or August, 1880; we made him advancements for shipments, and 
by September of that year he was owing us seven thousand two hun- 
dred and seventy-one 755 dollars. Up to that time no cotton had 
been received by us from him. We then sent our agent down, and 
he stated that Moore would commence shipping; the agent’s name 
is Capt. John H. Morgan; and then Moore commenced shipping ; 
he did not ship very much though; so we wrote to him that if he 
did not want to ship the cotton to remit us the money he owed us. 
Then he wrote that he would ship cotton, but that the farmers were 
not bringing it in, the weather was too bad. After September 28th, 
| 1880, we continued to advance him money by paying his 
605 drafts up to his collapse, on or about May 16th, 1881 (the wit- 
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ness here produced a statement of account in six sheets, and 
makes same a part of this deposition, marked Exhibit “A”); the ad- 
vances made will be shown on pages one, three, five, and six, and 
part of seven of said statement. The first cotton was received on 
November 12th, 1880; that was sold and accounted for; there were 
nine bales; shipments did not come regularly after that till after 
New Year’s, though cotton was occasionally received during Novem- 
ber and December. It is usual to charge interest on all advances 
as they are made, and when the cotton is sold to give him credit at 
once for proceeds of sale, and in casting interest acccunts interest is 
credited on those advances; the interest charged is ten per cent. We 
have always charged interest on freights advanced; I do not know 
whether it is the usual custom here for merchants to charge interest 
on freights advanced, but I think all of our merchants do so; 
606 according to the rules of our cotton exchange we are entitled 
to charge interest on freights. As to freights on cotton, and 
also insurance, we charge the shipper exactly what we have to pay. 
The rates of freight are the same all the season through ; we get no 
rebate ; the rates of freight are fixed at Hot Springs. In the matter 
of insurance, we take out a general insurance policy to cover all 
expected cotton during a certain period. Sometimes the receipts 
of cotton overrun this policy, and sometimes they run short. The 
regular charges fixed by custom are twenty-five cents a bale for the 
first month, fifteen for the second month, and ten cents a month 
thereafter. (The witness here introduces and attaches to his depo- 
sition a pamphlet copy of the constitution of the St. Louis Cotton 
Exchange, with rules, regulations, and by-laws, marked Exhibit 
rT; B.”) rs 
There was no understanding between my firm and Mr. 
607 Moore as to where the cotton shipped by him was to be sold. 
We first sold sixty-two bales on December 24th, 1880. On 
January 19th, 1881, one bale, and on January 26th, four bales, mak- 
ing together sixty-seven bales. We rendered him an account for 
same, and it was accepted by him as satisfactory. On February 
14th, 1881, we sold two hundred and fifty-six bales; twenty-seven: of 
these were rejected by the purchaser, Orthwein & Brother, of St. 
Louis, leaving two hundred and twenty-nine bales delivered. How 
we came to sell that cotton was, we thought we saw that low cottons 
were plentiful, and we expected prices to go lower, we thought, and 
we wrote to them, Moore or Mr. Morgan, we would sell three hun- 
dred bales. Mr. Morgan was at Hot Springs at the time, and after 
we had sold the cotton, and after delivering, then when we wanted to 
notify Mr. Moore of this sale,as was the custom, we got a telegram from 
Mr. Moore, which I here produce, marked Exhibit “C;” then 
608 when we got that telegram we thought first we would notify 
Moore of the sale; and after thinking over the matter we 
thought we had better not to do, because if cotton went up after this 
sale was made he would have blamed us for selling it, and would 
not have shipped us any more cotton, so we then went to work and 
took the sale as our own; that cotton sold on a basis of middling at 
114, the entire two hundred and twenty-nine bales. This sale to 


® 
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Qrthwein & Brother took in four hundred and thirty-one bales, of 
which two hundred and twenty-nine were Moore’s, and the balance 
belonged to other parties. The sale, if accounted for to Mr. Moore 
at that time, would have netted Mr. Moore one thousand dollars — 
than as accounted for by us, under date of June 2nd, 1881, and Mr. 
Moore would have saved the additional insurance, interest, and 
storage, amounting to about three hundred dollars, making an en- 
tire aggregate of about thirteen dollars. These twenty-seven 
609 bales rejected remained in our hands till June 2nd, 1881, 
when we sold them, together with other cotton of Mr. Moore’s, 
making in all six hundred and thirty bales, to Adolphus Meier & 
Co., of the St. Louis cotton factory. On May 21st, 1881, we caused 
to be served on Mr. Moore a notice of which the exhibit hereto 
attached, marked “ D,” is a copy. 

A copy of this notice was also served upon Mr. Fordyce, who ad- 
mitted to me afterwards in St. Louis having received it; the six 
hundred and thirty bales sold to Adolphus Meier & Co. were sold 
in one sale on June 2nd, 1881; fiftv-seven out of that lot were re- 
jected, leaving five hundred and seventy-three straight; then the 
fifty-seven rejected were sold by us to Meier & Co. at a reduced 
price, and the whole closed as of June 2nd for the whole six hun- 

dred and thirty bales, although several days eiapsed during 

610 which they were making their inspections; one bale in ad- 
dition to the foregoing was consigned to us, but received by 

D. P. Rowland & Co., and by them sold, and they turned the pro- 
ceeds over to us yesterday. We have on hand, in addition to the 
foregoing, one water pack and one bale of moats, and one water 
pack sold and not rendered ; that is to say, we have not made an 
account of it, making four bales of cotton not accounted for, in- 
cluding Rowland’s before, and corresponding with the statement on 
Exhibit “A ;” that on June 16th, 1881, we had on hand three bales 
and one to arrive; we did not hold any of his cotton up to June 
16th, 1581, by reason of any of Mr. Moore’s instructions instructions ; 
we did not sell it earlier because he owed us too much money, and 
we thought it would break him to sell this cotton for him. After 
Moore made his assignment we gave Moore the notice, as shown 
in Exhibit “ D.” Having received a telegram that Moore’s 

611 note was protested held by another house in January, I went 
down to Hot Springs to see what the trouble was. He then 

owed us about four thousand dollars in excess of the value of the 
cotton we had on hand for him. Moore and myself and John H. 
Morgan talked the matter over, and I came to the conclusion I had 
better help Moore along, and advanced him twenty-six hundred 
and some odd dollars in cash, which enabled him to protect the pro- 
tested note and to pay other maturing bills. Moore said if we would 
do that he would secure us_ bv giving us a deed of trust on his real 
property, and would give us a_ bill of sale for thirteen wagons and 
notes upon William H. Graves for three hundred dollars, and 
secured by deed of trust, and a half interesi in the account against 
one Reeves. He, Moore, also agreed to sell his real estate as 
C12 soon as he could to pay off the debts and to pay us. We gave 
him the $2,600.00 in drafts, which is charged in the Exhibit 
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“A,” and he gave usa bill of sale of the thirteen wagons for seven 
hundred and forty-two }%; dollars. He also gave us six notes on 
one William H. Graves for fifty dollars each, and then he gave us 
his own three notes for $2,433.46 each, secured by deed of trust ; 

and he also gave us his own note for $100. 00, which is not secured 
by deed of trust. These notes are all described on page eleven of 
Exhibit “A.” We credited all of these notes to his account; also 
the sale of the wagons, as appears in Exhibit “A.” At that time 
a gave me directions to sell or hold his cotton as I thought 

est 

Question. If you had full discretion to sell or retain the cotton as 
you thought best for his interest, why did you not sell the cotton on 
hand and belonging to Mr. Moore when it realized fair prices in this 

market, and much more than it was finally sold for? 
613 Answer. That is a hard question to answer. If we had 
sold the cotton right then he would have lost to- much money 
on it, and if he lost, why he would have blamed us for it. That is 
all the reason I can give. 

Question. You thought it for the interest of Mr. Moore to sell a 
portion of this cotton on the 14th of February, 1881, why would it 
not have been for the interest of Mr. Moore to sell the whole of his 
cotton at that time? 

Answer. We sold the 229 bales for the reason that it was low cot- 
ton. We picked out everything below middling for the reason that 
the low grades were selling well at that time, and a great many 
were received here every day, and I saw that the receipts coming 
into market were mostly of the low grade, and we thought it best 
to sell. 

Question. How did the better grades of cotton sell at that time in 
comparison with the low grades of cotton that were sold by you for 

Mr. Moore? 
614 Answer. They did not sell as well, as orders were coming 
in more and more for low grades. 

.Question. What was the ruling price of all grades of cotton on 
February 14th, 1881, as compared with the same grades on June 
2nd, 1881? 

Answer. The prices were higher on February 14th, 1881, than 
they were on June 2d, 1881. I here produce two quotations of cot- 
ton in this market, one of February 14th, 1881, and one of June 
2nd, 1881, respectively marked Exhibit “E& F.” 

Question. I see by Exhibits “E & F” to your deposition, that 
about the same advantage in quotations ruled on the 14th day of 
February, 1881, over those of June 2nd, 1881, in all the different 
grades of cotton thereon quoted, why then would it not have been 
to the advantage of your consignor, Mr. Moore, to have sold on said 
February 14th “all the cotton you had on hand at that tiine for said 

Moore, if you had, as you claim, discretion to sell whenever 

615 you thought it advantageous to, said Moore to do so? 
Answer. Well, we did not think the good cotton would go 
any lower, and we were a little uneasy about the low grades, but 
thought the good grades would hold theirown. We did not like to 
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sell the balance of the cotton, because Mr. Moore was so heavily in- 
debted to us, and that if we would have sold it it would have 
broken him. We were afraid of that. 

Question. You say in your last and previous answers that Mr. 
Moore was at this time heavily indebted to you, and fearing that 
the selling of the balance of the cotton you held for him would 
break him, you preferred him not to see tge remainder at that time, 
but is not a fact that by the very course you pursued, Mr. Moore, 
became still deeper indebted to you by reason of interest, insur- 
ance, and sturage? 

Answer. As a matter of course, yes. 

Question. Do you remember at what time between the 14th 
616 day of February, 1881, cotton sold readiest, and at the highest 
price in this market. 

Answer. There was a steady decline from the 14th day of Febru- 
ary, 1881, down to the 2nd day of June. The market did not rally 
during that time, and has not changed since June 2nd and up to 
the present day. 

Question. In your account of sales rendered to Mr. Moore of cot- 
ton sold for him I notice a great discrepancy in weights returned to 
him as compared with the original weights furnished you as fol- 
lows: I find 692 bales incur an average loss of ten pounds per bale. 
In the same lot of cotton I find 116 bales which gain four pounds 
and a half per bale, and forty odd bales neither gain nor lose; now 
explain, if you can, this discrepancy. 

Answer. I did not see the cotton, and know nothing about that. 
The cotton is weighed here in the cotton warehouse, and we sell by 
samples, which samples are taken from the cotton in the warehouse, 

and the cotton is first weighed for us and reweighed for the 
617 ~~ pur[chaser], both by official weighers, who make certificates, 

they being licensed. H. A. Block did the weighing did the 
weighing tor us, and has done weighing for us for several years. 

Question. Did you or did you not have at any time any under- 
standing regarding the sale of Mr. Moore’s cotton ? If so, state what 
these instructions were; state also whether you gave Mr. Moore any 
advice at any time in relation to the sale of this cotton ; and, if so, 
whether said advice was verbal or in writing, and if the latter, then 
please produce the original or copies thereof, and make them exhib- 
its attached to your deposition. 

Ans. Before June 2nd, 1881, I had only one interview with Mr. 
Moore, and he then gave me discretion to sell, as already stated by 
me. I wrote to him nine letters, marked, respectively (one 
being a telegram), Exhibits G, H, I, K, L, M, N, O, and P, and 
copies of these letters and telegram are hereto attached and made 

part of this deposition. Since my visit to Mr. Moore in Jan- 
618  uary I have received from him, among other-, letters and tele- 
gram, now hereto attached, marked Q, R, 8, and T. 

Ques. Did vou ever have any understanding with Mr. Moore in 
relation to funds advanced him before receiving any shipments of 
cotton from him, or during and after such shipments of cotton by 
Moore had been commenced and continued? If so, state what rate 
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per cent. interest you were to have, and whether interest was to be 
charged on each and all of your outlays. 

Ans. Yes; the agreement was ten per cent. interest on all sums 
we paid out on his account, with the exception of storage and in- 
surance. Drayage we don’t pay. 


Adjournment. 


Not being able to complete the taking of these depositions, by rea- 
son of the lateness of the hour, I adjourned the further taking to 
next Tuesday, July 5th, 1881, the intervening days being legal holi- 

days, then to be continued at the same place and at the 


619 hour of 10 o’clock a. m. 
JULIUS ROBERTSON, 
Notary Public. 


Pursuant to adjournment as above stated, on this 5th day of July, 
1881, at the office of C. G. Peper & Co., northeast corner of Main 
and Walnut streets, St. Louis, beginning at 10 o’clock a. m., I con- 
tinued the taking of said depositions as follows, to wit: 


CHARLES G. PEPER, in continuation of his deposition begun July 
2nd, 1881, deposes and says as follows: 


I have no theory on the subject of the loss or gain in weight on 
the cotton shipped by W. A. Moore, and sold for him as I have 
stated in my testimony given last Saturday. 

Question. Please look at these account of sales, marked numbers 
from seven hundred and thirty to eight hundred and thirteen, both 

inclusive, and state whether you acknowledge them as hav- 
620 ing been rendered from your office, and whether they are 
the originals and true copies from your books. 

Answer. Yes; the said account of sales are here introduced and 
attached to my deposition, marked Exhibits 1 (one) to eighty-four 
(84), both inclusive. 

Question. How does it come that the returns here on these ac- 
counts of sales, just offered as exhibits, do show the numbers of the 
bales of cotton shipped to you by Mr. Moore consecutively, but 
jumps around at randum ; and state also how it comes that the cot- 
ton reported sold on one day is scattered and divided into so many 
accounts of sales of small lots all of same date, when one account 
of sales could have covered the whole lot sold on that day ? 

Answer. We receive the cotton as delivered to us by the ware- 
house, and we enter the same on our books as the cotton notes read ; 

the warehouse takes its own numbers regardless of the ship- 
621 _per’s numbers, and we get our samples from the cotton by 
our own warehouse number here; to understand this I will 
here introduce a copy of the warehouse receipt form or cotton note 
in use here in elucidation of any explanation; the following is a copy : 
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“ Peper Cotton Compress, No. **** St. Louis. 


Received in store for C. G. Peper & Co. one bale of cotton in ap- 
parent good order, of the above number and following marks: 


O dQ _ Deliverable to bearer upon the return of this receipt and 
O QO payment of warehouse charges, risk of fire excepted. 


Marks. , Treas. 
, Supt. 


And the place where the stars are is the warehouse number, and 
where the blocks are is found the marks on the bale, and 
the shipper’s number which is also marked on the baie; every 
bale of cotton received here is represented by one of the above 
cotton notes, which comes to our office from the warehouse 

with a sample of the article; the warehouse number is the 
622 means of identifying the bale here, whereas the shipper’s 
number identifies to us the bale as belonging to the shipper, 


the reason why the accounts of sales are so much divided is because . 


cotton arriving at different times is entered at the time of arrival, 
and accounts of sales rendered to represent such arrivals, and in 
accordance with the storage due thereon, which could not be done 
as conveniently in one general account of sales. I am not the owner 
of the warehouse, but my father is. The business is run by a cor- 
oration. It is a stock company, in which my father has a very 
arge interest. Fractions of months are charged as full months in 
charges of storage by the warehouse rules. The aggregate weight 
of the two hundred and twenty nine bales of cotton sold for Mr. 
Moore on the 14th of February, 1881, is one hundred and eleven 
thousand five hundred and forty-one pounds. This is the 

623 weight as returned tousfrom the warehouse. These 229 bales 
as to quality were all below middling, and the amount real- 


ized by us on the sale of these 229 bales in February was, as already . 


stated by me, about one thousand dollars more than as accounted 
for in June. Upon reviewing my calculation as to what Mr. Moore 
would have saved in insurance, storage, and interest if these 229 
bales had been rendered as sold on February 14th, I find that the 
item would have been about as follows, say, a little more or less— 


229 bales, storage 4 months, at 25c. per month per bale_-. $229 00 
I a iiss hii ne iene simsint iain baaaials 91 00 


Cross-examination by Mr. LuBKE, counsel for defendants: 


If cotton had gone up after February 14th and to June 2d, we 
would have been obliged to render the 229 bales at the price the 
rest would have been sold at in June. I own and hold the 

624 notes which were given with the deed of trust and secured 
thereby. The statement on pageeleven (11) of Exhibit “A” 

is a correct statement to June 16th of the amount due on the notes. 
Since that time I have received from Mr. Latta a remittance, which 
is explained by his letter marked “U,” hereto attached. The 
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amount I received was one hundred and twenty-nine +4, dollars, of 
which I credited twenty-two dollars on the $100.00 note, and the 
balance on the first large note secured by the deed of trust. The 
deed of trust.and note secured thereby were given for the money 
which Mr. Moore then owed us, and we credited the amount of the 
notes to Mr. Moore in his current accounts. We bought the wagons 
from him at a fixed price of seven hundred and forty-two ,4% dol- 
lars. On June 28th we received from D. P. Rowland for the bale 
of cotton already explained thirty-two 755 dollars. The water pack 
sold by us gives Mr. Moore’s account a further credit of sev- 
625  enteen ,%,% dollars, and this leaves undisposed of one water 
ack and one moat, worth together not exceeding ten to 
twenty-five dollars. I have no interest in the Peper Compress Com- 
pany directly or indirectly, nor any direct or indirect interest either 
in the interest of Orthwein & Brother or in that of A. Meier & Co. 
Mr. Moore owes me now the balance on the notes secured by the 


deed of trust, the balance due on the $100.00 note after deducting 


twenty-two dollars, mentioned above, and he owes us the balance of 
$4,984.96, on open current account, Exhibit A, less $32.17 received 
from Rowland, and $17.29, proceeds of sale of one water pack. 
When we made the sale to A. Meier & Company of the large lot of 
six hundred and twenty-nine bales, on June 2nd, they inspected the 
entire lot and made their rejections. It was weighed by their 
weigher and our weigher. And then we sold them the rejections. 

I produce and attach hereto an account of sale of the 
626 water pack, marked Exhibit “ 85.” 


Redirect examination-inechief by Mr. CoHEn: 


We can restate our account, showing and making separate ac- 
counts of sales of the 229 bales sold in February, and I will direct 
my book-keeper to so do, and attach it as an exhibit to this deposi- 
tion, which, I understand, is to be taken. 

| CHARLES G. PEPER. 


Subscribed and sworn to before me, this 2nd and 5th days of July, 
A. D. 1881. 
[SEAL. ] JULIUS ROBERTSON, 
Notary Public. 


THEODORE G. MEIER, a witness of lawful age, called on behalf of 
the plaintiff herein, and residing at the city of St. Louis, State of 
Missouri, more than one hundred miles from the place where this 
‘ause is to be tried, being duly cautioned and sworn to tell the 

whole truth, and being carefully examined, deposes and 
627 says, as follows: 

My name is Theodore G. Meier; I am by occupation a mer- 
chant; age, forty-four vears; I reside at St. Louis, Missouri; I am 
also treasurer and member of the St. Louis Cotton Factory, an in- 
corporated company. In the capacity of treasurer cf said cotton 
factory company I purchased, on or about the 2nd or Srd day of 


298 CHARLES G. PEPER, &C., ET AL. VS. 


June, 1881, an aggregate of six hundred and thirty bales of cotton 
from Charles G. Peper & Co. The original purchase was by sample, 
all straight ‘cotton, but on inspection there were portions rejected, 
which we bought within a day or two afterwards, as rejected. We 
bought the straight cotton, and the rejected at 9 cents a pound. 
I did not see the cotton weighed, but I had my men at the 
warehouse, who examined the cotton, and whose duty it was 
to see it weighed, but I do not know whether they performed 
that duty or not, as we always weighed the cotton at the 
628 mill, where it saves us ten cents a bale for the cost of weigh- 
ing. Iam well posted in regarl to the daily price of cot- 
ton in this market, and have been in my present business for 
twenty years. The ruling price of cottons were higher in December, 
January, and to the middle of February than they have been at any 
time since. The decline commenced about the middle of February 
and reached bottom about the first of May. It then, during May, 
rallied a little on the low grades of cotton, but did not reach its 
former quotations. I cannot give the aggregate weight of the cotton 
above mentioned, because we only removed it from the Peper Com- 
ress Company as we require it for manufacturing purposes, and we 
hanes not removed it all. We pay for it by the official weigher’s 
certificate, and weigh it over at our factory as a check on the official 
weigher. If, in a particular bale, such a large difference be- 
629 tween his weight and ours occurs as could not be accounted 
for by shrinkage, we set aside the bale and send for him to 
convince him of his error, and he is then made accountable to us 
for the mistake. 


Cross-examination by Mr. Luske for defendants : 


Adolphus Meier & Co. were practically the agents of the St. Louis 
Cotton Factory and do the business of that concern, they being the 
largest stockholders. Charles G. Peper & Co. have no interest in the 
cotton factory, nor in the business of Adolphus Meier & Company, 
and Adolphus Meier & Co. have no interest in the business of Charles 


G. Peper & Co. 
THEODORE G MEIER. 


Subscribed and sworn to before me, this 5th day of July, A. D. 
1881. 
[SEAL. ] JULIUS ROBERTSON, 
Notary Public. 


Henry A. Brock, a witness of lawful age, called on behalf 
630 of plaintiff herein, and residing at the city of St. Louis, State 
of Missouri, more than one hundred miles from the place. 
where this cause is to be tried, being duly cautioned and sworn to 
tell the whole truth, and being carefully examined, deposes and 
says, as follows: 
My name is Henry A. Block. My age forty-four vears. I reside 
at St. Louis, Missouri, and I am by occupation a cotton weigher. I 
am. licenced by the cotton exchange, but not sworn, and as such am 
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recognized as authority in the matter of weighing, the same as all 
similarly licenced cotton weighers are. I weigh at many of the 
presses, but my principal station is at the Peper Compress Company. 
I do not know whose cotton I am asked to weigh, but only weigh by 
the warehouse numbers; I am not guided by any other numbers. 

I have been following this avocation for fifteen or twenty 
631 years. I weighed six hundred and thirty-one bales on the 

2nd day of June, 1881, sold by C. G. Peper & Co. to A. Meier 
& Co. I herewith introduce copies from my memorandums of 
weights of warehouse numbers of said cotton, which is marked Ex- 
hibit “ V,” and made part of my deposition. This exhibit consists 
of nine sheets, and is dated June 2nd, 1881. 

_T herewith introduce Exhibit “ W,” consisting of three sheets, en- 
dorsed Sale No. 116, dated February 12th, 1881, which I. made part 
of my deposition. Both exhibits show the warehouse numbers and 
the weights of the cotton as weighed by me, no tare being on any 
of said cotton. I also introduce, as Exhibit X to my deposition, 
sale number 103, covering sixty-seven bales of cotton, dated De- 
cember 14th, 1880. I also introduce, as Exhibit “ Y ” to my depo- 
sition, sale No. 111, covering three bales of cotton, dated January 
19th, 1881. Both of the preceding exhibits show the warehouse 

numbers and the weights as taken by myself, there being no 
632 tare on either of said bales covered by either of said ex- 
hibits. 

Question. Do you ever make any mistakes in your capacity as 
cotton weigher in weighing cotton ? 

Answer. No, not to my knowledge. I have never been charged 
with having made mistakes in weighing cotton. I am_ so far abso- 
lutely sure of never having made any mistakes that I have never 
had any fastened upon me. Probably I have made mistakes, but 
have never been conscious of it. My theory of the discrepancy of 
weights in cotton is somewhat as follows: The losses occur by the cot- 
ton being wet or damp, the proper dockage not being made at the 
place of shipment, and when it comes here it dries up. Another 
eause is: Some cotton, when gathered, has more oil in it than other 
cotton, and is apt to shrink more. I account for the gain in cotton 
by the different portions of the press where the cotton is stored. . In 

some places it dries more than in others, and in some places— 
633 in the cellar, for instance—it may dry verv little, or even 

gain some—a pound or two—in weight by taking in moist- 
ure. By the same causes some of it may hold its own. The press 
where this cotton was stored is under cover. This is my theory on 
the subject, but I can’t say positively how it is. I weighed all of 
this cotton mvself personally, and found it all, except several water- 
packs, in good order. When cotton is in good order. I can weigh 
seven or eight hundred bales a day. 

The exhibits introduced by me are taken exclusively from my 
books from the original entries made by me therein. I am_ not re- 
lated to anv of the defendants in this cause. 
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Cross-examination by Mr. LuBKEg, for defendants: 


I made out tne exhibits introduced by me, hereto attached, to- 
day, and had to go over my books to do it. 
H. A. BLOCK. 


Subscribed and sworn to before me, on this 5th day of July, A. D-. 
1881. 


[SEAL.] JULIUS ROBERTSON, 
Notary Public. 
634 .HENRY GUHNE, a witness of lawful age, called on behalf of 


the plaintiff herein, and residing at the city of St. Louis, State 
of Missouri, more than one hundred miles from the place where this 
cause is to be tried, being duly certified and sworn to tell the whole 
truth, and being carefully examined, deposes and says as follows, 
namely: 


My name is Henry Guhne; my age is thirty-eight years; I re- 
side at St. Louis, Missouri, and I am by occupation a cotton broker; 
I am not related to any of the parties to this cause, except as cotton 
broker. I attend buying cotton for Orthwein & Brother. I bought 
some cotton from Charles G. Peper & Co. for Orthwein & Brother. in 
February last. I bought one lot of four hundred and thirty odd 
bales. I do not remember the weights of these bales, but have the 

weights in my weight book. By referring to my weight book 
635 I could give you the exact weights. I can furnish them to- 

morrow. I can also tell you the prices I gave for that cotton 
by referring to my books, and will Dring a memorandum of said 
»rices to-morrow. Mr. Peper asked me to come up and testify, and 
i am here in accordance with that request. All of the purchasing 
transactions of cotton of Orthweim & Brothers, who are foreign 
shippers of cotton, are made through me. : 


(Adjournment from July 5th to July 6th.) 


Not being able to complete the taking of these depositions, by 
reason of the lateness of the hour and the necessity of having cer- 
tain memoranda and papers in possession of the last-named witness, 
and which could not be produced to-day, I adjourned the further 
taking of the same till to-morrow, at the hour of half-past two in 
the afternoon, then to be continued at the place last aforesaid. 

JULIUS ROBERTSON, 
Notary Public. 


636 Pursuant to adjournment, as above stated, on this 6th day 

of July, A. D. 1881, at the office of Charles G. Peper & Co., 
northeast corner of Main and Walnut [streets], St. Louis, Missouri, 
I proceeded with the taking of said depositions, as follows, viz: 


HENRY GUHNE, in continuance of his deposition begun vesterday, 
further deposes and says: 


That lot of cotton was bought by me on the 12th day of Febru- 
ary, 1881, and consisted of four hundred and thirty-one bales; I paid 
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ten and a quarter cents for it. The total weight of the 431 bales is two 
hundred and ten thousand four hundred and eighteen pounds. 
There were three hundred and seventy-eight bales of that lot, 
straight, weighing 183,874 pounds, and fifty-three bales rejected, 
weighing 26,544 pounds. These figures are taken from my books, 

as entered at the time. I am purchased no other lot of cotton 
637 for Orthwein & Brother from C. G. Peper & Co. during Feb- 
ruary, 1881. I could not give the original numbers, but only 
the warehouse numbers, which are the only numbers we are guided 


by here. 
: H. GUHNE, Broker. 


Sworn and subscribed to before me, on this 5th and 6th days of 


July, A. D. 1881. 
JULIUS ROBERTSON, 
Notary Public. 


FREDERICK LIPPHARDT, a witness of lawful age, called on behalf of 
plaintiff herein, and residing at the city of St. Louis, State of Mis- 
sourl, more than one hundred miles from the place where this cause 
is to be tried, being duly cautioned and sworn to tell the whole truth, 
and being carefully examined, deposes and says, as follows: 


My name is Frederick Lipphardt; I am thirty-four years of age ; 
I reside at St. Louis, Missouri, and am by occupation a book- 
638 keeper, being now employed as book-keeper for C. G. Peper & 
Company. All the transactions in the past year between C. 
G. Peper & Company and W. A. Moore, of Hot Springs, Arkansas, 
have passed through my hands ‘as the book-keeper as aforesaid. I 
was away one week or ten days at Hot Springs to interview Mr. 
Moore, and upon my return I posted the the transactions which 
happened during my absence. When we received a bill of lading 
of a shipment of cotton we copy the marks as they appear thereon 
in our cotton ledger, together with the shipper’s number or private 
marks, or both if any, so as to enable us to always trace up the cot- 
ton, or particular bale of cotton, in case of an emergency. 
In the summer time, before Sept. Ist of each year, we give au- 
thority to the Peper Cotton Compress Company to receive from the 
‘arious railroads all the cotton consigned to us, and to take 
639 care of it forus. Beginning September Ist, the Peper Cotton 
Compress Company starts with number “ one,” and thereafter 
numbers consecutively each bale of cotton received by said compress 
company, no matter from whom. The company receives our cotton 
and issues us a cotton note for each bale, stating warehouse num- 
ber and shipper’s marks, as shown in Mr. Peper’s deposition ; when 
we get the cotton note we also get a sample of each bale —_ in 
a paper, in which is written the warehouse number and shipper’s 
marks. We enter the cotton notes from the warehouse consecutively 
as we get them, and in a separate book kept for that purpose, called 
the warehouse book. From the warehouse book we post the ware- 
house number opposite the shipper’s marks and numbers into 
the cotton, also the date of the arrival of the cotton, as shown 


. 
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by the cotton note. When we sell the cotton we give an 
order on the warehouse for such cotton as we want, and 
640 designate it by the warehouse numbers, commencing 
with the smallest numbers and proceeding upwards, tak- 
ing the ‘number in the order received; the sales are entered in 
the sales book in the same way as just described. Next we 
get the weigher’s certificate showing the weight of each bale, op- 
posite the warehouse number, also a separate certificate stating the 
rejections and the grounds thereof. From the weigher’s certificate 
we copy the weights in our sales books. We add up the weights in 
our sales books so as to make sure that the weights agree; then we 
deduct the rejections, if any, and proceed to make a bill to our pur- 
chaser. Then on the day of sale we notify our consignor of tie sale, 
and as soon thereafter, as practicable, we make out our account of 
sales. Since September Ist, 1880, we have received altogether from 
Mr. Moore nine hundred and twenty-nine bales of cotton, which in- 
cludes one bale received by D. P. Rowland & Co., and accounted for 
by Rowland & Co. to us. I cannot give the relative weights, 
641 «as claimed by our consignor, and as compared with the 
weigher’s certificate, because the weights are not given to us 
by the consignor, except as to the first sixty-seven bales which are 
not comprised in the accounts of sales introduced in Mr. Peper’s depo- 
sition and marked 1 to 84. The accounts of sales introduced by Mr. 
Peper as exhibits from 1 to 85, inclusive, to his deposition, were all 
made out by myself. They are all originals and true copies from 
the books, except such explanations respecting them as I will here- 
after make. These exhibits comprise the lot of cotton sold to Adolph 
Meier & Co. and to Orthwein & Brother. I can give or furnish a 
separate account of the 229 bales’ sold to Orthwein & Brother on 
February 14th, 1881, according to the sale on that date. 
I here produce accounts of sales of the 228 bales sold on the 14th 
of February, 1881, and one rejected bale (out of the 229 bales), 
642. which one bale was sold by mistake, making 229 bales in all. 
They are marked by me under the letters “ E. & O. E.,” from 
1 to 24, inclusive, and are marked by the notary as exhibits from 
89 to 109, both inclusive. 

The accounts of sales first made and introduced by Mr. Peper to 
his deposition, numbered from 730 to 750, both inclusive, cover the 
229 bales of cotton sold to Orthwein & Brother, and 85 bales of the 
cotton sold to A. Meier & Co. Now, having just introduced as part 
of my deposition 86 to 109, both inclusive (No. 1 to 24), I herewith 
also introduce new accounts of sales numbered 25 to 43, both inclusive, 
marked by the notary as Exhibits 110 to 128, both inclusive, covering 
these 85 bales sold to A. Meier & Co... The accounts of sales marked 
751 to 813, introduced as exhibits by Mr. Peper to his deposition, are 
correct, and remain unchanged; except number 788, for which I now 

introduce new accounts of sales under my blue number 44 
643 (Exhibit 129), the old number, 788, shows two bales, while the 

new number herewith introduced shows only one bale, the 
remaining bale of the the old number appearing in my blue num- 
ber 24, (exhibit 109.) Also number 793, account of sales as intro- 
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duced by Mr. Peper, in which bale No. 725 is rendered as a mixed 
pack, and in my blue number, 45 (Exhibit 130), now introduced 


herewith, shows said first bale to be water-packed, with increased 
charges and reduced weight. The foregoing are my explanations 


hereinbefore promised. Referring to my new account of sales just 
introduced necessitates also a new balance sheet due June 16th, 1881, 
to Peper & Co., based on said new account of sales just mentioned. 
Such new balance sheet, made out by myself, is herewith introduced 
as Exhibits 131 and 132. When I was at Hot Springs on March last 

I urged Mr. Moore to put his cotton on the market for sale, 
644 as cotton was going down, especially for low grades, but he 

said he would prefer to hold, and he would dispose of his real 
estate for the purpose of reducing his indebtedness to Peper & Co. 
I am not related to Mr. Peper. When I was in Hot Springs in 
March last I did not make mention to Mr. Moore of the sale of the 
229 bales of cotton sold in February last. I have no theory on the 
subject of the losses or gains in weight on any portion of this cotton, 


and have never seen a bale of cotton weighed in the warehouse here. 
FREDERICK LIPPHARDT. 


- Subscribed and sworn to before me, this 6th day of July, A. D. 
1881. 
[SEAL. ] JULIUS ROBERTSON, 
Notary Public. 


In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


S. W. Forpyce, Plaintiff, 
v8. 88 
C. G. Perper & Co. and GrEurGE A. Latta, Defendants. 


ae 

Eastern District of Missouri, City of St. Louis, f mH 
I hereby certify that on the Ist day of July, 1881, and on the 
succeeding days as mentioned in the above notices of adjournment, 
ending July 6th, 1881, before me, Julius Robertson, a notary public, 
a notary public in and for the city of St. Louis, and State of Mis- 
souri, at the office of Augustus Binswanger, and afterwards by con- 
sent at the office of C. G. Peper & Co., No. 24 South Main street, 
being northeast corner of Main and Walnut streets, in the city of 
St. Louis, and State of Missouri, personally appeared before me, pur- 
suant to the notice hereto annexed, and on the days above stated, 
between the hours of 10 o’clock and six o’clock p. m., the witnesses 
named or referred to in said notice, to wit, Charles G. Peper, Theo- 
dore G. Meier, Henry A. Block, Henry Guhne, and Frederick Lipp- 
hardt. Mess. Cohn & Cohn appeared as counsel for plaintiff, 
646 and Mess. Hitchcock, Lubke & Player appeared as counsel for 
defendants. And the said witnesses having been each by me 
first duly cautioned and sworn to testify the whole truth, and being 
carefully examined, deposed and said as appears by the depositions 


_ 
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hereto annexed. And I further certify that the said depositions 
were then and there reduced to writing by me, and were, after they 
had been reduced to writing, subscribed by the said witnesses in my 
presence. 

And I further state that the reasons why the said depositions 
were taken was that each of the said witnesses reside more than one 
hundred miles from the place where this cause is to be tried. 

And I further certify that the fee for taking said depositions, 
$46.20, has been paid to me bythe plaintiff, and the same is just and 


reasonable; postage about 1.80, total__.__-.------_---~.- $48 00 
Fee for sheriff for serv. subp., paid by me._-----------.- 50 
Ail paid: by plemmtitt .. cee $48 50 
647 In testimony whereof, I have hereunto set my hand and offi- 
clal seal, at the city of St. Louis, in the State of Missouri, on 
this 6th day of July, A. D. 1881. ' 
roman’ JULIUS ROBERTSON, 


Notary Public, St. Lowis, Mo. 
648 In the Circuit Court of the United States, East. Dist: of Ark. 
ForpDYCcE, &c., vs. PEPER. 


In the above-entitled case it is agreed that depositions may be 
taken on the part of either, or both parties, on Wednesday, the 12th 
day of July, 1882, at the office of Chas. G. Peper & Co., in St. Louis, 
Mo., between the hours of 10 & 4 o’clock of that day,and from day 
to day till completed, at the same time and place. 

Dedimus and all formal matters waived. 

EBEN W. KIMBALL, 
For Plaintiff. 
W. G. WHIPPLE, 
For Defendant. 


In the Circuit Court of the United States for the East. Dist. of Ark’s. 


FoRDYCE ef al. 


vs. bin Equity. 
PEPER. | 


649 Moore vs. PEPER, 
Moore vs. PEPER. } At Law. 


It is agreed by the parties to the above-named cases that the depo- 
sitions heretofore taken in any of them may be used at the trial of 
any of said cases, so far as competent, and that the depositions here- 
after taken therein may be used in like manner. 
G. G. LATTA & G. W. WHIPPLE, 
: Att’ys & Sol’s for Peper. 
EBEN W. KIMBALL, 

Att’y and Sol. for Compl’t & Plaintiff. 
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: UnITED STATES OF AMERICA, t. 
Eastern District of Missouri, City of St. Louis, { 


Be it remembered that on this 12th day of July, 1882, 1, L. L. 
7 Walbridge, a notary public within and for the State and city afore- ; 
said, and duly commissioned and qualified under the laws of 
650 United States to take depositions for use in the circuit 
court of the United States did call and cause to be, and per- 
sonally appear before me, at the office of C. G. Peper & Co., No. 
3 Walnut street, in the city of St. Louis, in the said eastern district 
and State aforesaid, Charles G. Peper, Jules Vaudry, and F. Lipp- 
hardt, to testify and ‘the trath to say on the part and behalf of the 
defendants, in a certain suit or matter of controversy now depend- 
ing and undetermined in the circuit court of the United State for 
the district of Arkansas, wherein S. W. Fordyce is complainant and 
Charles G. Peper & Co. e¢ al. are defendants, and the said Charles 
G. Peper, of lawful age and sound mind, having been by me first 
carefully examined, cautioned, and sworn to testify the truth, the 
whole truth, and nothing but the truth, touching the matter in con- 
troversy, did thereupon depose, testify, and say, as follows: 


651 Direct examination by Mr. LUBKE: 
1 Q. Your deposition was taken at considerable length in one of 
wl - these cases heretofore, was it not: 
: - Yes, sir. 
2 Q. At your office in this city, beginning on the second of July 
do - of last year? 


A. Yes, sir. 
3 Q. Since that time have: you seen the affidavits which have 
| : been filed in this case, in behalf of your adversary, setting forth 
that an agreement was made between yourself and Mr. Moore, by : 
which you were to hold his cotton? 
A. I read those affidavits over. : 7 
4 Q. I will ask you to state now how often you were in Mr. Moore's a 
ae store in Hot Springs, before you received any shipments from him ? : 
A. I think I was there once. 
5 Q. State if you made any agreement with him concerning the : 
holding for him of any cotton which he might ship you. 
A. There was no arrangement about holding it at all; I made no 
agreement to hold his cotton. 


652 6 Q. Captain John H. Morgan was with you upon the oc- 
casion of that visit, was he not ? | 
A. Yes, sir. ot 
. 7 Q. Now, I will ask you when were vou there next to sec Mr. 
Moore ? 


A. I think the next time I was there was in January. 
8 Q. At the time you got this deed of trust and notes? 
A. Yes, sir. 
Q. 9. Qou may state what those notes and deed of trust were 
given for. 
A. They were given because he owes us $4,000, and then wanted 
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me to advance him $2,600 more; I think it was to pay some sight 
drafts that came there, and he was afrad they would be protested, 
and then he agreed to give me a deed of trust on all his property 
to secure over $7,000 that I advanced him. 
10 Q. That is $4,000 plus $2,600? 
A. Yes, sir; I think $2,600, if my recollection is right, cash 
money that I advanced him. 
11 Q. At that time had you received any cotton from him? 
653 A. I had received very little. 
12 Q. You didn’t have the cotton in your charge to cover 
the amount of the advances you had made him ? 
A. No, sir. 
13 Q. You had very little cotton from him ? 
A. Very little. : 
14 Q. You had made these advances, and had no security from 
him ? 
A. No security. 
15 Q. You had given him that amount in addition to the ad- 
vances you had made him ? 
A. Yes, sir. 
16 Q. Did you have a statement of account to show him ? 
A. Yes; I think I had. | 
17 Q. When were you to see Moore again after that time? 
A. I think [I was down there in June, 1881. I advertised the 
property for sule there. 
18 Q. You were there shortly before the time your deposition was 
taken ? 
A. Yes, sir. 
19 Q. That is, after the shipment ? 
A. Yes, sir. 
20 Q. Where is Captain Morgan now ? 
654 A. I think at Hope or Little Rock, Arkansas. 
21 Q. Does he live there ? 
A. Yes; he generally makes his headquarters at Little Rock. He 
has a brother in business in Hope. 
22 Q. Is he in your employ now? 
A. No, sir; not since June. 


Cross-examination by Judge KIMBALL: 


1 X Q. How long is it since Morgan left your employment? 

A. The first of June, [ think it was. 

2X Q. He left in a friendly mood, did he? 

A. Certainly ; we had‘a contract for a year, and his time was out 
on the first of June. 

3 X Q. You say when you were at Hot Springs, about the 10th of 
January, 1881, you had a statement of the account; where is that 
statement? 

A. I think I had a memorandum of it. I don’t know whether 
it was a statement of account exactly. 

4X Q. Have you that memorandum ? 

A. I don’t know whether I have or not. I don’t think I have. 
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5 X Q. It was a mere memorandum of money that you had ad- 
vanced up to that time? 
655 A. Well, it wasa sort of off-hand statement. 
6 X Q. Did it contain the items of the amounts that you 
had advanced up to that time? 

A. It just showed exactly what he owed us up to that day. I 
think a little over $4,000. 

7 X Q. Did it show the amount of his shipment ? 

A. Yes, sir. 

8 X Q. And the amount of your sales? 

A. The amount of our sales. We might not have sold all the 
cotton; might have had some on hand. 

9X Q. Had you sold any of it January 10th? 

A. Yes, sir; 60 or 62 bales before the 10th of January. 

10 X Q. Now, was that statement you made in writing—was it a 
written statement ? 

A. I don’t recollect. I think I just made a memorandum, or the 
book-keeper made off a memorandum from the books, and I put it 
in my memorandum books. 

11 X Q. You don’t know what has become of it now? 

A. No, sir; I don’t know where }t is now. 
656 12 X Q. In what capacity was Captain Morgan employed 
by you in 1881 ? 

A. He was my cotton solicitor, traveling. 

13 X Q. In Arkansas? me 

A. In Arkansas. 

14 X Q. Did he have charge of your business there then ? 

A. Yes, sir. 

15 X Q. And was he authorized to make contracts ? 

A. No, sir; mv agents never had any authority to make con- 
tracts. 

16 X Q. What was his authority ? 

A. His authority was, if a man wanted to make a contract with 
him, to notify the house, to let the house know what the man 
wanted to do, and we would write whether we would make the con- 
tract ornot. He had no right to tell a man that he would hold his 
cotton or not hold his cotton. All he had to do was to solicit con- 
signments, and not to advance any money at all; not to promise 
any man any money. . 

17 X Q. You say vou have read the affadavits made by 
657 the plaintiff in his bill? 
A. Yes, sir. 

18 X Q. Whose affadavit did you read ? 

A. Mr. Converse’s, Mr. Hurlburt’s, Mr. Bruon’s. 

19 X Q. Did you read Mr. Brown’s? 

A. Yes, I read them all. I don’t know Brown. 

20 X Q. Whose besides Converse’s, Brown's, and Bruon’s ? 

A. Hurlburt. 

21 X Q. Any other? 

A. I think that’s all; there’s Hurlburt’s, Bruon’s, Brown’s, Con- 
verse’s, and there might have been others 
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22 X Q. In relation to the agreement to hold the cotton, those 
were, were they? 

A. Yes. sir. 

23 X Q. You say you have read them all, and they are all 
untrue? 

A. Yes, sir. 

24 X Q. Every one of them? 

A. Yes, sir. 

25 X Q. All false? 

A. Yes, sir. 

26 X Q. Well, they lied about it? 

A. Well, they didn’t speak the truth about it. 
658 27 X Q. When you were at Hot Springs was Mr. Austin 
there at any of these arrangements and talks between you 

and Moore? . 

A. Yes, sir; he was there. 

28 X Q. He represented Dodd, Brown & Co., did he? 

A. Yes, sir. 

29 X Q. Was Morgan present with you in all your interviews 
with Moore? 

A. Yes,I think he was. 

30 X Q. Do you recollect any agreement you made with Austin, 
a written agreement, agreeing to hold Moore’s notes in case he 
could not pay them, if they would hold up to them ? 

A. I don’t know of any agreement like that. I might have said 
that I would extend the note provided it was not paid, but I don’t 
know of any arrangement. 

31 X Q. Haven’t you got, or didn’t you have, a written agree- 
ment which you made, and Dodd, Brown & Co. signed, to hold 

Moore’s notes in case he couldn’t pay them ? 
659 = A. Not to my recollection; I don’t remember that. 
32 X Q. Moore wes then indebted to Dodd, Brown «& 
Company was he not? 

A. Yes, sir. 

33 X Q. Did he at the same time give them his notes? 

A. Yes, sir. 

34 X Q. They took the notes on a certain time, didn’t they; and 
insisted that you should sign a written agreement, by which if 
Moore could not pay these notes when they were matured, that they 
would extend the time ? 

A. No, sir; I don’t think that I did. I don’t know that I did. 


(Counsel for the defendants objects to all the last questions and 
answers, unless the writing is produced.) 


35 X Q. In your deposition you have account sales made in Feb- 
ruary, 1881? 
A. Yes, sir. 
36 X Q. Were those sales made in February or June? 
A. 229 bales was made in February. 
37 X Q. You have an account sales made in June, 1881 ? 


660 A. Yes, sir. 
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88 X Q. When was that sale made ? 

A. The cotton was sold, I think, on the second of June. 

39 X Q. The cotton that you reported sold in February ? 

‘ A. No; the cotton sold in February I reported it of the second of 
une. 

40 X Q. When you reported the cotton sold on the second of 
June, how many bales were there? 

A. 600 odd. 

41 X Q. When was that cotton sold that you reported sold as of 
the second of June? 

A. It was sold—I think I sold 600 and odd bales on the second 
of June. 

42 X Q. But the cotton sold in February—when did you report 
that sale? 

A. At the same time I sold the 600 odd. 

43 X Q. But it was sold in February ? 

A. Yes, sir. 

_ 44 XQ. What did it bring? 

A. Eleven and one-eighth. 

45 X Q. What did you report it at in June? 

A. I think the same as the 600. 

46 X Q. How much, nine and one-half? 

A. Ten and one-eighth, I think it was. 

47 X Q. To whom was this sale made in June? 
661 A. It was sold to Adolphus Meier & Co. 
48 X Q. The whole of it? 

A. 600 and odd bales. 

49 X Q. Can you state in all how many bales you received from 
Moore that season ? 

A. Not without looking at the book I couldn’t; I think 929. 

50 X Q. This sale in June was how many? 

A. 602, I think. 

51 X Q. The June sales were 602; when were the 327 sold? 

A. 67 was sold the year before—before January—and the balance 
was sold in February ; 229 I think it was. We sold 229, I think, 
on the 14th day of February. 

52 X Q. To whom was that sold ? 

A. To Orthwein Brothers. 

53 X Q. Who were the 67 sold to? 

A. To different parties. 

54 X Q. Now, these were sold to different parties; 67 bales and 
229 to different parties, and the 602 to whom ? 

A. To Adolphus Meier & Co. 

55 XQ. Are they cotton dealers in town ? 

A. Cotton factory in town. 
662 56 X Q. Now, was not thata sale really to yourself, Mr. 
Peper ? 

A. No, sir 

57 X Q. When did they pay you for it? 

A. They paid me, I think, a little while afterwards, 


58 X Q. Well, when? 
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A. I don’t know exactly the time; I know they paid me for it, and 
it was an actual sale. 

59 X Q. At how much? 

A. Ten and one-eighth, I think. 

60 X Q. Now, that, you say, was the second of June, but do your 
books show the sale on the second of June? 

A. I think they do; I generally keep my books correctly. 

61 X Q. Now, turn to your books and see. 


(Witness turns to entry in book, and says): 


A. June the second. 

62 X Q. Now, the 602 bales at ten and one-eighth, June 2nd, that 
was to Adolphus Meier & Company; when did they pay you? 

A. They paid me a little while after. 

63 X Q. Do the books show that? 
663 A. Yes, sir; on account with A. Meier & Co., page 133, the 
ledger of Charles G. Peper & Co. shows, “ June 2nd, cash ac- 
count, 573 (bales); 98 (posting of journal), $24,929.68.” The next 
entry reads, “ June 15th, by commission account, 56 (bales), 98 (post- 
ting of journal), $2,378.25”; the next entry reads, “June loth, same 
same, one bale, $23.76.” ' 

64 X Q Now, give the items showing when that cotton was paid 
for? | 

A. June 18th, 172 (page), $2.500; August 15th, 186 (page) 
$25,228.20. 

65 X Q. Now, turn to the cash-book, and state what that $2,500 
paid for—how many bales? 

A. 50 kales. 

= X Q. How many bales did the other pay for? 

. 073. 

67 X Q. That accounted for 628 bales, and there are two bales yet 
to be accounted for? 

A. Yes, sir. 

68 X Q. Now, turn to the acceunt with Moore and show what 

credit you gave him for this money, where and when; show 
664 when you credited that $27,728.20 to him, and how much ? 
A. I don’t know how you want it explained; there’s the 
whole thing; it shows for itself. 

69 X Q. No; you have that much money, now show how it was 
credited to him, and when; I don’t want you to talk with any one, 
but take vour own books and show how you credited this $27,728.20 
to Moore, and say that your books show about that without assist- 
ance. 

A. Well, here is when the cotton was sold, June 16th; we sold 7 
bales. Do you want me to go over every item ? 

70 X Q. No. You have received, your books show, from Meier & 
Co., in June, at one time $2,500, then $25,228.20: now, I wish to 
know when on your books those sums were credited to Moore, those 
being the two sums vou received for the sale of his cotton. Where 
did you credit it to Moore, and when ? 

A. Here are all the credits; they are all here. 


po eh 
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Mr. LuBKE: On what pages of your ledger are the credits to 


Moore? 
665 Witness: 160, 161, and 162. 


71 X Q. On June 18th vou received $2,500 from Adolphus 
Meier in payment for Moore’s cotton you sold to him on the second 
of June. When did you credit that $2,500 to Moore; did you credit 
him on the same day? 

A. Yes; it ought to be here; but I don’t know what you are try- 
ing to get ‘at. 

72 X Q. On the 2nd of June you sold to Adolphs Meier & Co. 
cotton; on the 18th of June they made a payment on the cotton of 
$2, 500, so your books show, and it was Moore’s cotton. When did 
you credit him with that cotton ? 

A. It must have been credited on the same day. 

73 X Q. Now, turn to the books and show the credit. Will you 
see if you have any credit that day to Moore? 

A. On the 18th of June? 

74 X Q. Yes. 

A. I don’t see any such credit here. 

75 X Q. In August you received $25,228.20 from Meier & 
666  Co., the proceeds of the sales of Moore’s cotton. When is that 
credited to Moore ? , 

A. I don’t understand you; tne books are right, and I will guar- 
antee they are right, but I dow’t know what you are after. 

76 X Q. Your books show that on the second of June you made 
a sale of 602 bales of cotton of “Moore’s to Adolphus Meier & Co.; 
now, your books show on the 15th of August on account of that sale 
Meier & Co. paid you $25,228.20. Now, when did you give Moore 
credit for that $25,228.20, and what do vour books show about it; 
does your book show any credit on the 15th of August? 

A. It ought to, but I do not find it, and I don’t know what vou 
are driving at. 

77 X Q. I will try to make it plain ; on the 15th of August you got 
$25,228.20, proceeds of Moore’s cotton. Now, why didn’t you credit 
that to Moore ; is there any credit on your books at that time? 

A. I do not know; I do not find it, but I know that he is 
667 credited with all that he is entitled to; I know that. 
78 X Q. Can you find it on the books? 

A. I don’t know enough about the books to find out. 

79 X Q. You don’t find it on the books? 

A. It ought to be there, but I don’t know enough about the books 
to find it. 

80 X Q. My question is, Do you find it? 

A. No; I don’t see it. 

81 X Q. Now, I will go to another matter. When you sold this 
cotton to Adolphus Meier & Co., was it a cash sale? 

A. I have been selling to Meier right along, giving Meier time. 

82 X Q. How was this sale? 

A. This was on time. 

83 X Q. What time? | , 
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A. I generally gave him three or four weeks. 

84 X Q. Now, I wish you to take your mind away from every- 
thing except the sale on the second of June. On the second of June 
you made a sale to Meier & Co. On that particular sale did you give 
them time? | 

A. I gave them time on all sales. 

85 X Q. Did you on that? 

A. Yes, sir. 
668 86 X Q. How much time did you give him ? 
A. Three or four weeks; maybe longer than that. 

87 X Q. Did he pay it at the end of the time you gave him ? 

A. Yes, sir. 

88 X Q. Now, June second and August 15th is more than three 
or four weeks, isn’t it? | 

A. Yes; well, sometimes it runsa little over and -sometimes it 
don’t. 

89 X Q. Did Meier sell this cotton ? 

A. He used it in his mill. 

90 X Q. What is his business ? 

A. St. Louis Cotton Factory. 

91 X Q. Where was the cotton when you sold it? 

A. At the Peper cotton-press warehouse. 

92 X Q. Was it removed? 

A. I think some of it staid there. 

93 X Q. How much of it staid ? 

A. I don’t know. 

94 X Q. Did not 602 bales of it stay there? 

A. That was none of my business whether he kept it there or took 
it away as he used it; whenever he wanted it he took it out, and it 

didn’t make any difference to me how long he kept it there. 
669 95 X Q. Did Meier & Co. ever take that cotton out ? 
A. I guess they did. 

96 X Q. Do you know? I don’t want any guess. 

‘ A. I don’t know. I don’t attend to their business, and I don’t 
now. 

4: X Q. You don’t know that they ever took any of that cotton 
out ! 

A. Not that I know of. I know it was a bona fide sale. I know 
that much. 7 

98 X Q. Which member ofthe firm did you make the trade with? 

A. Theodore G. Meier. I think he is president or secretary. He 
is the cotton buyer, and he bought this. 

99 X Q. Who made the payments? 

A. Adolphus Meier & Co. 

100 X Q. Which one of the firm ? 

‘A. I don’t remember. I got the check of Adolphus Meier & Co., 
and I think Theodore Meier gave it. 

101 X Q. Did he send it to you? 

A. We generally collect it. Money is always worth going for. 

102 X Q. Did you go more than once for it? | 

A. No, sir. 
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103 X Q. Did he pay you the first time you went? 

A. Yes, sir; I think he did: If we wanted money sooner 
670 we would generally go around and get it. 

104 X Q. You went on June 18th for it, didn’t vou, when 
you got $2,500? 

A. I think we did. 

105 X Q. Why did you get $2,500 that day? 

A. I don’t remember—oh, yes; I will tell you how it comes. He 
comes here sometimes and wants so many cotton notes, and that 
shows that cotton was sent out. 

106 X Q. Did he in this instance? 

A. I guess he did; he does in all 

107 X Q. But did he? 

A. I guess he did; I am pretty certain of it. 

108 X Q. The next time you saw him was August 15th; was that 
the first time you called on him after June? } 

A. I guess it was. ? 

109 X Q. So the sale of June 2nd, on which you gave him two or 
three weeks’ credit, you called for the payment on the 18th of June, 
or he made the payment voluntarily; you don’t remember which? 

A. No; we generally called for it. 

110 X Q. And you didn’t call again until August 15th, when you 
got $25,228.20? 

A. We always sell cotton on time. 
671 111 X Q. Now, February 14th, 1881, have you a credit for 
229 bales to Moore on your books ? 

A. I don’t know; it ought to be there, and I think it is. 

112 X Q. Did you credit Moore with the proceeds of 229 bales of 
cotton, and do the books show it? ) 

A. The books ought to show it, but I don’t see it. 


(Counsel for the defendant objects to the last question, because the 
witness has already testified that the 229 bales were not rendered by 
him to Mr. Moore as sold until June, and because the depositions 
heretofore taken and the exhibits attached show that all of the cot- 
ton was rendered in June, although Meier & Co. had not paid for 
all his 630 bales at the time when the depositions were taken in this 
case a year ago; yet the account sales had already been rendered, 
and therefore this line of examination is contradictory to the tes- 
timony heretofore taken.) 


672 113 X Q. Now, do vour books show on the 14th of Febru- 
ary a sale of 229 bales of Moore’s cotton? 

A. I don’t see it, but it ought to show it, and I guess it does. 

114 X Q. Will you make a thorough examination; I want to 
know if it is on vour books of the 14th of February, or any date in 
February or March. 

A. It is not here. 

115 X Q. Now, why, Mr. Peper, if that 229 bales was sold on the 
14th of February, 1881—why didn’t you give credit on the books at 
that time ? : 

A. I didn’t give it because the cotton was sold, and Moore tele- 
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graphed not to sell his cotton, and I was afraid the price might go 
up then, and that he would say that I was foolish to sell his cotton and 
ought not to have done it, and I wanted to do everything to please 
him, and after it was sold what could Ido with it but take it to my 
own account ? 

1153 X Q. What do you mean by taking it to your own ac- 

count ? 
673 A. Place it to my credit, and I think it was placed to my 
account. 

116 X Q. Now, when did you give Moore credit for these 229 
bales ? 

A. On the second of June, I think it was. 

117 X Q. After he made his assignment? 

A. Yes, I think so. 

118 X Q. You sold that cotton at how much—10} ? 

A. Yes, sir. 

119 X Q. How much did you credit him for on the second of 
June? 

A. I guess for the full amount; gave him all the credit he was 
entitled to. 

120 X Q. Didn’t you credit him with 9}? 

A. I don’t remember; I think it was 10}. 

121 X Q. It brought 11} didn’t it, for 229 bales? 

A. Supposing it would have brought 

122 X Q. Never mind; I can’t guess conundrums. Now, it was 
— at 114 February 14th; didn’t you give him credit for 94 in 

une? 

A. We changed afterwards—took off the difference. 

123 X Q. Didn't you charge him storage on that 229 [bales] from 
February 14th to June second? 

A. Yes, sir; and didn’t we credit it to him afterwards ? 

124 X Q. Didn't you charge him interest on that from February 
14th to June second ? 

A. Yes, sir. 
674 125 X Q. Although you sold it February 14th ? 
A. Yes, sir. 

126 X Q. Now, will you turn to your books and show where you 
credited back the interest upon this cotton; from February 14th to 
June 2 is there any such credit on your books ? 

A. I think we credited it—— 

127 X Q. Well, look at the books. 

A. Well, we credited June 16th $1,661.86. 

128 X Q. That is something else, isn’t it? 


(Witness reads from the ledger as follows:) “ June 16th, ledger, 
page 162, W. A. Moore’s account, credit by sundries (referring to 
page 103 of the journal), $1,661.86; now, referring to the journal, 

age 103, headed “St. Louis, July, 1881,” dated 20th in the margin, 
“ June 16th, sundries to W. A. Moore, $1,661.86, consisting of cotton 
account; difference on 229 bales of cotton, $1,023.05; interest dif- 
ference on 229 bales of cotton, $332.76 ; weighing and storage differ- 
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ence on 229 bales of cotton, $215; insurance difference on 229 
bales of cotton, $90.80; rejection account, $0.25. 


675 129 X Q. Now, this entry of July 20th, 1881, is out of the 
regular course of entries in your books, Is it not? 

A. Yes, sir; we take it from the statements made him; my first 
statement. 

130 X Q. Now, how came you to make these changes in July 
20th ? 

A. Well, I don’t know. 

131 X Q. Wasn’t it because Moore found out the sale was made 
February 14th ? 

A. No, sir; Major Whipple told us we could not hold it, and I 
think to-day we can hold it. 

132 X Q. Hold what? 

A. That 1,600 odd dollars. 

133 X Q. (By Mr. LuskeE:) That is, you are not bound to give 
credit for it ? 

A. I don’t think we ought to; I think we are entitled to it. 

134 X Q. Although you sold it February 14th at 114, you are not 
bound to give credit at only 94? 

_A. Supposing cotton had went up to 124, we would have made 
$4.50 a bale, and that would have been so much out of my pocket, 
what then? I could not hold him for it. He would say, You 
676 are foolish ; what did you want to sell for? and vice versa; and 
I think I am entitled tg it, and I am going to try it if it takes 
10 years. 

135 X Q. You sold at your own risk in February ? 

A. Yes; I sold at my own risk. 

136 X Q. How is it vou sold it at your own risk if there is no 
agreement to hold his cotton ? 

A. Well, I didn’t sell it at my own risk; I sold it for his account, 
and after he telegraphed me not to sell his cotton, | didn’t‘ know 
what to do with it, and so I wrote to him I was going to sell it; I 
wrote to him and Morgan at the same time, the same day I sold it ; 
and in half an hour he telegraphed me not to sell his cotton. 

137 X Q. Why didn’t you tell him the truth, that vou had sold it? 

A. [had a right to sell it. 

1388 X Q. W hy didn’t you telegraph him ? 

A. I didn’t want him | 

139 X Q. Why didn’t you telegraph him the truth, that you had 
sold it? 


A. That’s what I ought to have done in the first place. 
O07 140 X Q. But instead of telegraphing him back the truth 
you kept the entries off the books, and when you made an 

entry you made it in June the second; and wasn’t cotton, on June 
second, the lowest that it was at any time that season ? 

A. I don’t know about that. 

141 X Q. Think a mnoment, and see if it was not. 

A. No; I don’t think it was. 

142 X Q. What day was it lower? 
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A. I don’t know; I can’t tell unless I look at the quotations. 

148 X Q. Do you know of any day that it was lower? 

A. I don’t keep these things in my mind. 

144 X Q. Did Mr. Moore or Fordyce or their counsel, before the 
20th of July, when you made these entries in your book as of June 
16th, discover this sale as having been made in February—did they 
know the fact? 

A. Yes; I think they knew it July 2nd, when we took the depo- 
sition. 

145 X Q. Now, are not those 229 bales part of your sale of June 

second and so put on the books? 
678 A. I could not sell them twice very well. 
146 X Q. And are they not in that number sold June 2? 
Didn’t it take the 229 bales to make the number up ? 

A. Yes, it did. | 

Mr. LuskE: Which number? 

Mr. KimBaL_: The number he sold June second ? 

Witness: Yes; he sold six hundred and odd to Meier & Co., and 
we couldn’t sell them twice. 

sed X Q. How many bales do your books show were sold Juie 
2nd? 

A. 630 bales, I think. 

148 X Q. Refer and see if it is not 752? 

A. 858 the books show. 

149 X Q. Now, of that 858 are not the 229 bales a portion; are 
they not part of that and put into that account ? 

s ra 229 were sold February 14th; how could we sell them June 
nd ¢ s 

150 X Q. But are they not in that account sale? 

A. Yes; it is in that account. 

151 X Q. When you came to make the alteration of the books on 

+ the 20th of July why did you make it as of the 16th of June, 
679 and not as of the second of June? The 20th of July you 
made an alteration as of the 16th of June; now, why didn’t 

you make it as of the second of June that the cotton was sold ? 

A. We sent the statement down there. 

152 X Q. The statement don’t prove the books. 

A. No; but it has a heap to do with them books; if the books 
are not correct vou can’t make the statement correct, can you ? 

153 X Q. It seems not. : 

A. We got a statement from Major Whipple, and he said we 
could not hold it, and I think we got the statement back, and made 
a new statement as of the 16th of June. 

154 X Q. When did vou get this statement back ? 

A. I don’t remember; [ didn’t put that down in anything. He 
rere us back we couldn’t hold it, and I told him I thought we 
could. 

155 X Q. So that is the reason you made the entry July 20th as 
of the 16th of June? : 

A. That is it. 
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156 X Q. Why did you make the entry as sold for 9} when 
680 it was actually sold for 11}? 
A. Supposing we had sold it for 13 cents. 
157 X Q. Answer the question, why did you enter it on the books 
that the cotton was sold for 94 and gave that credit to Moore, when 
it actually sold in February at 11}? 
A. Because the cotton was not worth more than 94 June second. 
158 X Q. But you sold it in February at 11}? 
~~ A. Yes, sir. . 
159 X Q. Why didn’t you give credit for 11}? 
A. Because we didn’t think he was entitled to it. 
160 X Q. It was his cotton ? 
2 A. Yes, sir. 

161 X Q. And you sold it? 

A. Yes, sir. 

162 X Q. And got the money for it? 

A. Yes, sir. 

163 X Q. And although you sold it and got your money for it, 
you went on and charged interest and storage? 

A. Yes, sir; that is it certainly. 

164 X Q. Are there any more such items as that on the books? 
A. I think not. 

681 165 X Q. Are you sure? 
- A. Iam pretty certain of it. 

166 X Q. Now, look at the books in January and find a charge 
against Moore of 590, and tell ‘me what it is for. 

A. January 6th, 1881, commissions, 590. 

167 X Q. On what book is that entry ? 

A. The ledger page 157, January 6th, charge against W. A. Moore, 
Hot Springs, Arkansas, commissions, 50 (page of the journal), 590. 

168 X Q. Now, what was that for? 

A. To commissions for deficiency 729 bales cotton to be shipped, 
less 255 bales of cotton shipped, leaves 472 bales of cotton at $1.25, 
makes 590. See account current, page 573. 

i ; 169 X Q. Now what was that for? 
. A. That’s deficiency ; I can explain that to you; if I give a man 
a thousand dollars or two thousand dollars, I expect a bale of cotton 
for every 10 dollars I advance. If I advance him two thousand I 
expect 200 bales of cotton; I always make that a rule; you 
682 want two thousand, and you have to ship 200 or pay me the 
deficiency you don’t ship; if you ship me 75 bales of cotton, 
and at the end of the season you have not shipped any more you 
must pay me for the deficiency of the 125 bales that you didn’t ship; 
m3 that’s the understanding between all commission merchants. 
170 X Q. Was the 6th of January, 1881, the end of that season ? 
A. No; of course not. 
/ 
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171 X Q. What did vou make that charge that way for on that 
day ? 
A. I guess I was down there then; I think he was busted. 
173 X Q. On the 6th of January ? 
A. Well, he was tied up pretty badly. 
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173 X Q. Didn’t he ship mosi of his cotton after the 6th of 
January ? 

A. Yes; but this is afterwards. 

174 X Q. Almost all the cotton he shipped that season was after 
the 6th of January? 

A. Yes, sir. 

175 X Q. Do you know how much you advanced him to the 6th 
of January ? 

A. I think over $7,000. 
683 176 X Q. How much cotton did’ you have on hand at that 
time belonging to him? 

A. I don’t know how much. 

Q. Do the books show ? 

A. 100 and some odd, I think. 

Q. How many, as near as you can come to it? 

A. What’s the use for me to say 151 when there was only 110 
(reads from the books): “193 bales on hand, & to arrive to January 
6th, 193 bales.” 

Q. Now, Mr. Peper, between the second of June and the 15th of 
August, 1881, did cotton go up or down? 

A. I guess it went a little of both. 

Q. Then it was lower or higher on the 15th of August then it was 
on the second of June? 

A. I think it was a little higher on the 15th of August. 

Q. For this sale of the second of June to Adolphus Meier and Co., 
did you charge them interest on the sale? 

A. To who? 

Q. Adolphus Meier & Co. 

A. I don’t remember that. 

Q. Have you any means of telling ? 

A. I can tell by my books; I don’t recollect that. 
684 Q. The sale amounted to some $27,000? 
A. Yes, sir. 

Q. $25,000 of it was paid on the 15th of August, which would be 
two months and thirteen days after the sale, no cotton having gone 
up in that time; don’t you remember whether you charged them in- 
terest or not? 

A. How can I tell whether cotton went up or down; if I knew 
cotton went up is that any reason why I nie charge interest, or if 
it went down that I would not? That is a very foolish question. 

Q. I asked vou how it was. You say cotton was higher on the 
15th of August than it was on the 2nd of June, you think ? 

A. I think it was. 

Q. Did vou charge them interest on that large amount of money? 

A. I don’t remember. 


Redirect examination by Mr. LuBKE, counsel for defendant : 


Q. Mr. Peper, when I first examined you this morning 
685 you stated in answer to one of my questions that at the time 
when you got these notes and deed of trust you had rendered 

a statement showing Mr. Moore’s indebtedness to you? 
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A. Yes, sir. 
Q. On cross-examination you stated that on January 6th, 1881, 
you had on hand and to arrive 193 bales of cotton for Mr. Moore.  — 
A. Yes, sir. 
Q. Do you recollect what portion of this quantity of 193 bales 
were to arrive? } : 
A. No, sir; I do not. 
Q. By referring to Exhibit “A,” which was attached to the depo- 
sition taken last year in this case, it appears that the balance due C. 
G. Peper & Co. from Moore on January 6th was $14,189.39, and that 
on hand and to arrive were 193 bales of cotton ; how do you get at 
the statement that Moore was owing you this fourteen thousand ? 
. , A. We figured cotton at a certain rate. 
Q. What price? . 
A. I think forty-five or fifty dollars per bale. 
| 686 Q. It was valued at forty-five or fifty dollars per bale? 
' A. Yes, sir. : 
| Q. Valuing these 193 bales in that way, left you uncovered and 
| unprotected for as much as four thousand dollars? 
| A. Four thousand or over. 
| Q. Then that four thousand dollars which you figured out,as you, 
ay 


7 
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have now done again to me, was the basis of your claims on Mr. 
Moore for these notes ? 

A. At that time, yes, sir. 

Q. And he wanted you also to advance him $2,600, which he 
needed to pay various parties drafts ? 

A. Yes, sir. 

Q. Now, then, referring to the same account attached to the dep- 
osition taken a year ago, it appears on page 5 of that account that 
on January 8th you paid sight draft Brown & Co., $800; and then 
another one of $69; then another one of $40; then that vou paid on 

January 11th Roe Transfer Co. sight draft, $80; then. on 
687 January 11th cash handed to Moore by Capt. Morgan, $160? 
A. Yes, sir. 

Q. January 12th, to cash paid sight draft by C. G. Peper, favor W. e 
A. M., $327.11; January 8th, to cash to Moore from Capt. Morgan, 4 
$200; then January 13th, two sight drafts paid by C. G. Peper, favor 
W. A. M., $175, and another one of $70; on the 14th, three drafts, 
one tiventy-one dollars fifteen cents, another one $366.85; another 
one of $102; then on January 15th, two sight drafts paid, favor W. 
A. M., $185 and $1,190; and so on down. These are items charged 
on page five of this account, and aggregate over $3,000. Was this 
ex cash you then gave him, or were to give him in consideration of 
getting these notes ? 

A. Yes, sir; between $2,600 and 3,000, I don’t know exactly how 
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much I paid in cash for him ; those were drafts, some were laying 
at Hot Springs at the time, some had come up in a day or two; I iq 
i think in one day there I paid out $1,400 or $2,000 in two days. | 
688 Q. While you were there still ? 3 
A. Yes. : 
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Q. You gave your own drafts, Mr. Peper, on your house here to 
Mr. Moore, which he used to pay those debts with, his obligations? 

A. Yes, sir; and I gave him authority to draw on me for certain 
invoices that were coming due. 

Q. Now, he also at that time sold you some wagons, made you a 
bill of sale for six wagons; you have explained that all in your 
former deposition ? 

A. Yes. 

Q. What was the agreement between Mr. Moore and yourself in 
reference to these notes; were they given for advances, or were they 
given to you absolutely ? 

A. How do you mean? 

Q. The three notes secured by deed of trust, what were they given 
for ? . 

A. They were given to secure money he owed me then, because 

he owed me $4,000; then I advanced him near $3,000 more. He 
then gave me a deed of trust for seven thousand odd dollars. 

689 Q. Exactly $4,000 he owed at that time was made up by 
amounts for which you were not covered in cotton ? 

A. Yes, sir. 

Q. Now, Mr. Peper, you sold some lots of Mr. Moore’s cotton 
before January 16th, did you not? 

A. Yes, sir. 

Q. But the first large sale you made for him was of 229 bales to 
Orthwein’s; that was 256 out of which 27 were rejected ? 

A. Yes, sir. 

Q. The sale was closed at 229 bales? 

A. Yes, sir. 

Q. And the 27 that were rejected were thrown back into the lot? 

A. Thrown back into the lot; thrown in with the remainder of 
the lot. 

Q. Which you sold—— 

. June 2. 
. In one lot to Adolphus Meier & Company ? 
. Adolphus Meier and Company. 
. For nine and one-eighth? 
. Nine and one-eighth. 
Q. Averaging the whole as low middling? 
690 A. Between strict good ordinary and low middling. 
Q. Do you recollect giving Mr. Vaudry any instructions 
as to that lot—as to the sampling of that lot of cotton? 

A. How do you mean? 

Q. Instructions as to arranging them right. 

A. I told him to lay them out right; he had been in the business 
a long time; he knew exactly how to lay them out to sell them to 
the best advantage; I generally always do that with him. 

Q. Did you hear his testimony this morning? 

A. Yes, sir. 

Q. And the lot of cotton he referred to in his testimony that he 
was ordered by you to lay out so as to make the best appearance for 
the purchaser; was that this lot? 
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A. That is this lot. 

Q. You closed the sale to Adolphus Meier & Company, as you 
testified in your deposition, and as Mr. Meier has testified in his 
deposition ? 

A. Yes, sir. 

Q. How soon thereafter did you deliver the cotton notes? 
691 | A. I don’t believe we delivered it all in one lump; I think 
he got it in driblets; came there and took six or seven bales; 
sometimes 10 or 15 or 20 bales. 

Q. According as he was using it at the factory ? 

A. According as he was using it at the factory. 

Q. Now, Mr. Peper, when you said that you didn’t know whether 
or not Mr. Meyer had got that cotton, do you mean anything more 
than this, that you delivered him the cotton notes; whether he took 
the cotton and used it or not you don’t know? 

A. I don’t know that; whether he used it or what he done with it. 

Q. So far as your work was concerned it was completed with the 
delivery of the notes ? 

A. Yes, sir; as soon as he got all the notes he paid me all the 
money. 

Q. And you delivered him the notes? 

A. I delivered him the notes. 

Q. Did you, after delivering him the notes, have any further 
interest or control in the cotton? 

A. Not any. 
692 Q. Judge Kimball asked you to state where on your books 
you had credited the two sums of $2,500 and $25,000, or 
thereabout, which your books showed you received from Meier & 
Co.; that is, where did you credit that to Moore on your books? 
State, if you please, whether or not Mr. Moore was credited by the 
proceeds of that sale of that cotton. 

A. Yes, sir; he was credited. 

Q. On your books ? 

A. On the books. | 

Q. On the ledger that was before you this morning ? 

A. Yes, sir. 

Q. Corresponding with the accounts as attached to the former 
deposition ? | 

A. Yes, sir. 

Q. That is to say, you first rendered Mr. Moore an account sales 
of the entire lot of cotton, the 229 and the remainder, as if it had 
been sold altogether in J une? 

A. Yes, sir. 

Q. In point of fact, the 229 bales had been sold in February ? 

A. In February. 
693 Q. And in point of fact the balance had been sold to Meier, 
but it was not delivered, and had not been paid for to you 

until after June? 

A. That is it; yes, sir. 

Q. How soon was it weighed up—the lot you sold to Meier ‘ 

A. I think it was weighed up shortly after it was sold. 

41—5d87 
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Q. It had to be weighed up to make the account sales ? 

A. It had to be weighed up; it took some time. 

Q. It was all made up in the sale you made to Meier, so as to 
make your account sales to Moore ? 

A. Yes, sir; as soon as he took up the cotton he examined the 
cotton ; of course we had to dispose of the rejected again to make 
out his account current. 

Q. That is to say, Meier bought the entire lot, and after inspection 
by him he rejected certain of the bales? 7 

A. Yes, sir. 

Q. Then you sold him the rejections ? 

A. Sold him the rejections. 

Q. Then it was all weighed up? 
694 A. Then it was all weighed up. 
Q. All that he purchased ? 

A. Yes, sir. 

Q. And the weights were sent in to you, and according to that 
you made out your account of sales to Mr. Moore? 

A. Yes, sir. ; 

Q. In point of fact, Meier didn’t settle with you till some weeks . 
after ? 

A. He generally buys it on time—Adolphus Meier. 

Q. How was it in this case ? 

A. He bought it on time. 

Q. When you credited the proceeds of these sales to Moore in 
your books in June—in fact you had not been paid for the cotton by 
Meier ? 

A. No; it wouldn’t do to keep the account sales back that long ; 
we have to do it some times. We have to do it all the time with 
him. We have to do it in other instances. 

Q. Suppose cotton shrunk any, lost any in weight after it had 

been weighed up to you, and you had rendered your account 
695 of sales to Mr. Moore, whose loss in weight was it? ; 
A. It would be Adolphus Meier’s, because he had the right 
to have it reweighed. 

Q. To have the cotton weighed for him ? 

A. Yes; he has the right to have it weighed. 

Q. At the time he buys it? 

A. Yes, sir; we send our weigher down; he has the right to have 
his reweigher there. 

Q. Before the sale is completed ? 

A. Before the sale is completed. 

Q. As between your firm and Meier & Co., the sale was complete 
when you rendered the account sales to Moore ? 

A. Yes, sir. 

Q. But in point of fact Meier had not settled with you? 

A. Hadn’t settled for the cotton. 

Q. He hadn’t paid your bill? 

A. He hadn’t paid my bill. 

. Although you had on your books given Mr. Moore credit, as 
though vou had received the money ? 
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696 A. Just the same as we had received the money. 

Q. These amounts of cash you received from Meier & Co., 
tirst, $2,500, and afterwards the large sum on August 15th went 
into your cash, and were credited by you to Meier & Co.? 
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ig A. Yes, sir. 
A Q. You didn’t credit those amounts as cash to Moore, aii you 
@ ihad aldready, in June, credited the proceeds of the sale to Moore’s 
# account on your books ? 

=, A. Yes, sir. 

Q. Had you any interest at all in the business of Adolphus Meier 
5 & Co. ? 

‘4 A. No, sir. 

ei Q. Or the St. Louis Cotton Factory ? 


: A. None whatever, or the warehouse either. 4 
Q. When you made this sale to Meier and Co. of the remainder 4 
of this lot, had you given Moore and Mr. Fordyce notice of your in- q 
tention to do it? 
A. Yes, sir; given ten day’s notice—written notice—to put 
697 up margins, and if they didn’t do it I would sell the cotton. 
Q. That notice appears in the former set of depositions ? 
A. It is in there. 
Q. I see here Exhibit “ D,” attached to your former deposition ; is 
that the letter you refer to? 
A. That is it. 
Q. That is the notice you gave? 
A. That is the notice I gave Mr. Moore and Mr. Fordyce both. 
Q. And it was upon the expirdtion of the time limited you sold 
_— - the cotton? 
i A. Sold the cotton ? 
‘a (. Sold the rest of the cotton ? 
3 A. Yes, sir. 
Q. As to this boy Oscar, who has been here just now and testified, 
do you remember telling him about the 229 bales, not to say any- 


hi thing about it ? . 

' . A. No, sir; I am not in the habit of talking to my clerks that 
PS way. 
s Mr. KimBatv_: You are not enquired of for your habits. 


sf Mr. LuskeE: I ask you whether or not you made any statement 
to Oscar about the 229 bales you remember of? 
698 A. No, sir. 
Q. Why did you discharge him ? ; 


(Counsel for complainant objects.) 


A. Because he was very contrary—couldn’t do anything but what 
he would growl. 

Q. You became dissatisfied with him ? 

A. Became dissatisfied with hiin. 

Q. I want to ask vou this, Mr. Peper: Judge Kimball asked you 
to look at your ledger at your office this morning and to explain a 
charge of $590 for deficiency on cotton not received by you. You 


324 CHARLES G. PEPER, £C., ET AL. VS. 


may state whether or not, on your books, you reversed that charge 
and gave him credit for that amount? 

A. Yes; we gave him credit for it. 

Q. What do you say? 

A. We credited it. 


Mr. KIMBALL: Let the books be shown. 


Q. You credited it? 

A. Yes, sir. 

Q. And in making out your account, whjch you attached to the 
deposition in this case, the item of $590 was dropped on both sides, 
was it? 

A. Yes, sir. ; 
699 Q. That is, you charged upon your account with Mr. Moore 
at the date stated $590 for deficiency of cotton which you had 
not then received ? : 

A. Yes, sir. 

Q. Afterwards you received the cotton, therefore reversed the 
charge? 

A. Reversed the charge. 

Q. And therefore you made no note of it in the account which 
you rendered Mr. Moore? 

A. No, sir. 

Q. I will ask you, just while you are here, to look at these accounts 
which are attached to the former deposition in this case, and see 
whether you find $590 charged there upon one side or the other. 
(Witness examines papers.) Do you find it on the exhibit, the ac- 
count attached to your former deposition ? 

A. No,sir. 

Q. Have you looked at your bocks since this morning to see 

whether you reversed the entry ? 
700 “ I know we credited and then debited it again; it is all 
right. . 

Q. Mr. Peper, what amount does Mr. Moore owe you at this time? 

A. With the notes and all? 

Q. Yes. 

A. With notes, over $7,000, ten per cent. interest; and he owes 
me $3,800. Well, he owes me, with $1,600, he owes me over $4,000; 
but with the $1,600 off he owes me a little over $3,000. 

Q. Independent of the notes? 3 

A. Independent of the notes on open account. 

Q. What are the $1,600 you refer to? 

A. That is on the cotton sold February 14th—speculative cotton. 

Q. The $1,600 you explained this morning from your books as 
having been credited back to Mr. Moore under date of July 20th on 
your book as of June 16th? 

A. That is it. 

Q. If that credit is not given to Mr. Moore he will owe you, inde- 
pendent of the notes, how much ? 

A. Over $4,000. 
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Q. With that credit to him he will be owing you, independent of 
the notes 
701 A. Over $3,000. 
Q. Now, Mr. Peper, you continued in the cotton busi- 
ness after July, last year, and up to the present time ? 

A. Yes, sir; I am still going ahead. 

Q. You watched the cotton market all through the fall of 1881 ? 

A. Yes, sir. : 

Q. Suppose, in fact, this cotton of Mr. Moore’s had been held to 
November, what difference would it have made to him; have you 
made any calculation ? 

A. Well, it would have made a little difference, but it would not 
have made so much difference on account of insurance, storage, and 
interest. It would have made a little difference though. 5 

Q. How much would it have reduced the balance due from him 
on open account independent of the notes? 

A. It might have been about a thousand dollars difference. 

Q. If, in fact, you had held that cotton until November 
702 or late in the fall of 1881, and had sold at the price existing 
here, it would not have diminished your accountagainst him 
to exceed a thousand dollars ? 
_ A. A thousand dollars. 

Q. And still would have left him indebted the full amount of the 
notes ? 

A. Would have left him in debt to me the amount of the notes 
and the open account. ; 

Open account, a large part of it? 

Yes, sir. 

Mr. Peper, are you a book-keeper? 

No, sir. 

Have you ever kept a sett of books? 

. Never kept a sett of books in my life. 

You depend entirely on your book-keeper ? 

. I depend on my book-keeper; of course I know something 
about books; I‘could not keep a set of books; I could not do that ; 
there are a great many things about cotton, a heap of red tape; un- 
less a man isa regular book-kepper he could not get the hang of it. 

Q. You have not made out any of these accounts? 

A. No; I had, and have, a book-keeper; if I didn’t have 
703 ~=confidence in him I wouldn’t have him. bes 

Q. When you were called upon this morning to point out 
entries upon your books, in answer to questions from the other side, 
were you able to do it? 

A. Well, if T hadn’t been confused I might have been able to do it. 

Q. Would they permit you to have the assistance of your book- 
keeper at the time to help you find the entries ? 

A. No, sir. 

Q. Objection was taken to that ? 

A. Objection was taken. 

Q. Mr. Liphardt was there ready to give you any assistance in 
pointing out the entries ? 
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A. Yes, sir. 


Recross-examination by Mr. KIMBALL: 


Q. Mr. Lipphardt, when I asked you questions from the books, 
answered himself on several occasions ? 

A. No, sir. 

Q. When I asked you questions Mr. Lipphardt didn’t answer 
those for you? 

A. No, sir. 
704 Q. Not at all? 
A. No. 

Q. The point is this: if when I asked you questions about your 
books, Mr. Lipphardt didn’t volunteer himself to answer the ques- 
tions before you ? 

A. If he did, I didn’t hear anything about it. 

Q. You say your book-keeper keeps your books, but he keeps them 
as he is told? 

A. Of course he keeps them, but he keeps them correctly. 

Q. As you direct him? 

A. I don’t know whether he keeps them as I direct him. 

Q. Why didn’t your book-keeper, when you made the sale of 
February 14th, enter it on your books—did you tell him not to ? 

. I might have told him. 
. Didn’t you? 
. I might have told him. 
. Didn’t you? 
. Of course I might have; I don’t recollect. 
Q. You don’t remember? 
705 A. I might have. 
Q. If you didn’t tell him, why didn’t he enter it? 
. I don’t know. 
. You make the sales, don’t you ? 
. Yes, sir; I do. 
- When you make sales you tell him to enter them ? 
. Yes, sir; I don’t always tell him to enter it. 
_ If he is present and knows it he enters it himself? 
. Yes, sir. 
. Without your telling him ? 
. Yes, sir. 
. Did he know of that sale, 256 bales, your book-keeper in Febru- 


He did. 
. Why didn’t he enter 256, less rejected, 229 bales? 
. It was entered. 
In February ? 
. It was entered in cotton cash. 
. Why didn’t he enter it to Moore’s account ? 

A. I told this mor hing, in my former deposition, the reason he 
didn’t enter it? 

Q. But he was present when the 229 bales were sold ? 

706 A. Yes, sir. 
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Q. Why didn’t he enter it in your books; was it because he told 
you not to? | 
A. Moore didn’t want the cotton sold. 
Q. Moore had nothing to do with keeping your books; why didn’t 
your book-keeper enter it? 
. I don’t know. 
Was it because you told him not to? 
A. I don’t know; it was a long time ago. 
@. Didn’t you tell Oscar not to say anything about that sale? 
A. No, sir. | 
Q. You didn’t? 
A 
Q 


Op 


. No. What would be my object? 
. I don’t know. What was your object in not telling your book- 
keeper to put it on the books? 

A. I didn’t state to you I told him not to. 

Q. Didn’t you say your book-keeper, if he were present when a 
sale was made, put it on the books? 

A. He generally does. 

Q. Unless you tell him not to? 

A. I don’t know. 

Q. When you make a sale, and he is not present, you tell 
707 ~=him him to put it on the books? 
A. I guess so, sometimes. 

Q. Don’t you keep all your sales on the book ? 

A. Generally do. 

Q. Why wouldn’t you have been as apt to have told Oscar not to 
say anything about it, as you were to tell your book-keeper not to 
put it on the books? 

A. There is a great deal of difference between a book-keeper and 
a clerk. I might as well ask a drayman, when a sale or anything 
takes place, not to say anything about it. 

Q. Was the drayman there? | 

A. No. 

Q. Oscar was? 

A. I guess he was. 

Q. He was the messenger boy? 

A. Yes, sir. I don’t know [that] I ever told him anything about 
it at all; he might have heard it there, or looked at the books when 
we were out. 

Q. You say you don’t know whether you said anything to him 
about it? 

A. I don’t think I did. 

Q. Do you know? 

A. I don’t think I did. 


708 Q. Do you know? 


A. I don’t think I did. 
Q. Do you know? 
A. I don’t think I said a word to him about it. 
Q. Will you swear you didn’t tell him? 
A. I don’t think I said a word about it. 
Q. That is as far as you will go? , 
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A. That is as far as I will go. I am notin the habit of telling my 
clerks every little thing I do. 

Q. You say this $590 you don’t have on the account attached to 
your former deposition? 

A. No, sir. 

Q. Was it in your account you had at Hot Springs on the 20th of 
January? 

A. Yes, sir. 

Q. It was part of the claim, wasn’t it, on which you got these 
notes? 

A. Yes, sir; I advanced more money. 

Q. It had not been dropped, then, though? 

A. It was dropped after he shipped cotton. 

Q. Will you just say when you gave him credit for this $590 on 

our books—what date? | 
A. I think June 16th. 


CouNSEL: We will have to get the books. 


Q. You say there was some rejected cotton you sold to Adolphus 
Meier & Co.? 
A. Yes, sir. 


709 Q. They paid for the rejected cotton the same as the rest? 
A. Nine and one-eighth ? 

Q. Yes. 

A. No. : 

Q. What did they pay for the rejected ? 

A. I don’t remember. 

Q. Have you any charge on your book of it? 

A. I guess so. 

Q. Now, at first, did you advance forty dollars a bale to Moore ? 

A. We advanced, was to advance him, $35; but we advanced him 
as high as $55; we advanced him all we possibly could to help him 
along. 

Q. You made a contract with Moore for him to ship cotton to 
you? 

A. Yes, sir. 


Q. When was that? 
A. In summer. 3 
Q. The summer before, at that time did you agree to give him an 
advance of $5,000? 
A. No; the arrangement was for him to draw with bill of lading 
attached at the rate of $35 a bale. 
Q. Was it in writing? 
A. No; we went to Rix and Roe, bankers, there; I took Moore 
there when I was down in Hot Springs; I told Rix or Mr. 
710 ~—Roe to advance him $85 a bale with bill of lading attached, 
and not to advance him more. 
Q. 35? 
A. 35; but if Morgan came up and allowed him to draw a little 
more, all right; if Morgan drew the draft, I would pay it. 
Q. Morgan was your agent? : 
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A. Morgan was my agent; I think Morgan advanced him as high 
as $55 to help him along. . 

Q. When you were there in January, you say your statement 
showed he owed you $4,000? 


A. Yes, sir. 

Q. That included the $590 ? ° 

A. Yes, sir. 

Q. You say you were to pay certain drafts? 

A. Yes, sir. 

Q. You did pay ? 

A. I did. 

Q. Have you the drafts? 

A. Yes; I think I have got them. 

Q. I want you to produce them. a much, when you sold cot- 


ton to Adolphus Meier & Co. June 2, 1881, did you credit to Walter 
A. Moore? 

A. What day ? 

Q. When, on the second of June, 1881, you sold cotton to Adol- 
phus Meier & Co., how much did you credit to Walter A. Moore ? 

A. We credited whatever we got for it. 
711 Q. Do your books show ? 
A. My books will show that. 

Q. As on the second of June, on the day of sale? 

A. No; he was not credited on the day of sale. 

Q. When was he credited ? 

A. When the account sales was forwarded; I made out the account 
sales some time after that. = 

Q. Now, you say that on the 16th of June you 1 credited Adolphus 
Meier and Company with $2,500, and on the 15th of August with 
$25,000 odd ; but vou say you don’t know when they got that cotton ? 

A. The books will teil when they got it. 

Q. You do know they got the cotton notes? 

A. I guess they got the cotton, too; what would they want the 
notes for if they didn’t want the cotton? 

Q. You say they got the cotton in driblets ? 

A. They generally did get it that way. 

Q. Six, or eight, or ten bales at a time ? 

‘A. The last check he used was the big check. 
712 Q. When they took this cotton in driblets, did you charge 
them with 6 or 8 or 10 bales ? 

A. Of course, he gave so much—averaged the bales; he would 
pay—say we av eraged 40 or forty-five, he would give a check for 40 
or forty-five dollars a bale for six notes. 

Q. Give you the check ? 

A. Yes, sir. 

Q. On the bank ? 

A. On the bank,of course; wouldn’t give it on anybody else very 
well. 

Q. Does your cash-book show you received those checks ? 

A. Certainly. 

Q. How came you to get the two items $2,500 and $25,000 ? , 
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A. Maybe he got some notes up. 
Q. When he got cotton notes? 
A. When he got the balance he might have taken a larger lot. 
I sell him cotton to-day the same way ; have sold him ever since. 
Q. The cotton was delivered at different times in driblets ? 
A. He would take my list, come to the office and say, 
713. “How much do you want for this cotton?” I would say, 
“Here is 100 bales; I want such and sucha price.” He would 
say, “I cannot give a check foritnow. I need the cotton; if you will 
give me two or three weeks on it, I will take the cotton as soon as I 
can, so you can send out your account sales.” He might want ten 
bales this afternoon; he would say, “Send down the notes, and I will 
pay you in such a time; if you can do that I will take it.” If I am 
flush I will do it, and,if not, say I cannot. 
Q. If on the second of June he buys six hundred and odd bales, 
and you give him time, you didn’t deliver them all at that time? 
A. Of course, he didn’t want them all at that time. 
Q. After that, from time to time, you gave him the cotton notes? 
A. Just as he wanted. 
Q. With which he went and got the cotton ? 
A. Yes, sir. 
714 Q. Now,when you gave him those cotton notes, did you charge 
him with the amount of the cotton notes ? , 
A. Certainly ; the cotton was charged to him so many notes. 
Q. From time to time ? 
A. How can we keep account if not? 
Q. They are on your books, of course; is that so? 
A. Certainly. 3 
Q. Now, I want the books to show that, the books that show these 
different charges of cotton that they got at different times, 6 to 8 
and 10 bales in driblets. Do you know how many rejected bales of 
cotton there were in the sale to Adolphus Meier? 
A. No; I don’t remember. 
Q. Were they rejected on the second of June, at the time of sale? 
A. I cannot sell 600 bales of cotton and expect a man to take it 
up the next hour; if he takes it inthree or four weeks, that is doing 
mighty well; 600 bales of cotton is a heap of cotton to work up. 
715 Q. (By Mr. LuBKE:) Mr. Kimball wants-to know how soon 
did he determine about his rejections. 
A. Some time after, I guess. 


Mr. KIMBALL: Some time after the second of June? 
A. Yes, sir. 


Parties at this point refer to and examine books, after which the 
cross-examination of the witness was proceeded with, as follows: 

Q. Where is that $590 credited back ? 7 

A. Here (indicating); page 157 of the ledger of Charles G. Peper 
& Co., January 6, by commissions, referring to 54 page of the jour- 
nal, $590. 
Q. Read from page 54 of your journal the whole of that entry. 
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A. “For charge of deficiency, as per account current copy-book, 
page 573, $590.” 

Q. What date? 

A. 6th January. 

Q. This last entry of credit, just stated that—was made under the 

17th of January,though dated on the 6th? 
716 A. So as to bea complete stand-off against the charge of 
that date, of $590 of that date. 

Q. The entry was actually made on the 17th of January? 

A. The 17th of January. 

Q. Turn to the books and show when Moore was credited with 
sales of cotton of June second. (Witness examines book.) 

A. Credited June 16, 1881, Ledger Agpages 160, 161, and 162. 

Q. Now Mr. Peper, look at your Ledger A, page 162, and state what 
that shows the balance to be due August 11th, 1881. 

A. 3,257.14. 

Q. Now, just look at your ledger, will you, and see what Moore is 
credited with in the month of February on your ledger ; just give the 
items. 

A. February 5, 19,$64; February 22, $60.91; February 23, $10; 
February 25, $87.50. 

Q. When do your books show that cotton notes for Moore’s cotton 

were delivered to Meier & Co.? 
717 A. June 15, notes for 6 bales; June 18, notes for 29; June 
22, notes for 2 bales; August 15, notes for 573 bales, 630 bales. 

Q. The deliveries of June 15,18, and 22 were rejected cotton, were 
they not? | Gs 

A. June 15, 22; were rejected cotton. 

Q. And this good cotton they took on the 15th of August ? 

A. On the 15th of August. 

Q. Is there any book showing what price the rejected cotton was? 

A. Nine cents. 


Redirect examination by Mr. LuBKE, counsel for defendant : 


Q. Mr. Peper, the credit of sale of this cotton to Mr. Moore, as 
shown on your ledger in his account, pages 160 and 161 and 162, 
correspond, do they not, with the credits, as shown on the account 
attached on your former deposition, beginning on page 7, under 
date of June 16, and ending with the same date on page 8 ? 

A. Yes, sir. 
«16 Q. Now, when you, under the advice of Mr. Whipple and 
myself, re-rendered the account of sales, so as to show the sales 
made in February separate from the sales made in June, that you did 
do in this amended account, as shown on the last three pages of ex- 
hibit marked “132, J. Robertson, N. P.”? 

A. Yes, sir. 

Q. In that exhibit, the last one, marked “152,” and the sales, 
marked Exhibit 131,” the sales are reported separate for the Feb- 
ruary sales, and separate for the June sales? 

A. Yes, sir. 
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Q. Producing a balance on that account due you under date of 
June 16 of $3,350.18, independent of the notes? 

A. Independent of the notes. 

Q. Now, if you look at this $3,350.18, marked due you on the 
Exhibit 132, and come here and look at the account, how does the 
difference between $3,257.14, as appears on the book, and $3,350.18, 

as it appears on this account, Exhibit 132, correspond ? 
719 A. It don’t correspond. 
Q. Where is the difference ? : | 

A. Because there are three bales on hand, and one to arrive; four 
bales of cotton to be accounted for. | 

Q. Now, show it here where those three bales on hand and one to 
arrive are accounted for, so as to reduce the balance to $3,257.14. 

_ A. Sales under date of August 11th, one bale, $35.31; another 
bale, $8.52. | 

Q. Then, Mr. Peper, as I understand it, this account, exhibited to 
your former deposition, marked 131 and 132, which shows the bal- 
ance in your favor on the account to be $3,350.18, wants to be cred- 
ited by two bales which you sold since then, amounting to $35.31 
and $8.52, is that it? 

A. Yes, sir. 

Q. They don’t produce the result of $3,257.14. 

Here is another bale, Julv 6th, $17.29; that is after the date of this 
account; that still don’t reduce the amount to $3,257.14. Now, Mr. 

Peper, since the rendition of this account of June 16, which 
720 is marked “131” and “132,” and attached to your former 

deposition, you have disposed of the four bales reported on 
hand, have you not? 

A. Yes, sir. 

Q. And crediting the proceeds of those sales it reduces the account 
to $3,257.14, is that it? 

A. Yes, sir. 

Q. Now, then, have you, besides that account of $3,257.14, any- 
thing against Mr. Moore? 

A. No; I think that is all, with the exception of the secured notes. 

Q. Where do those notes appear in this account ? 

A. On the first page of Exhibit 131 they appear as credit by note 
in that account. 

Q. You have the notes in vour possession? You hold them in 
addition to the account? 

A. Yes, sir. 

Q. This account, marked 131 and 132, is made out as if you had 
rendered the sales in February—in February, is it not ? 

A. Yes, sir. 

Q. And the balance in vour favor is reduced on your book by the 
fact you credited Mr. Moore’s account $1 661.86, as you explained 
this morning? 

A. Yes, sir. 
721 Q. Now, turn to the exhibit attached to your former depo- 
sition, pages from 1 to 8, inclusive. The balance which you 
claim there is $4,984.96 ? ; 
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A. Yes, sir. 

Q. That is the amount which you claim will be due you if your 
rendering of these sales in June, all] in June, instead of 229 in Feb- 
ruary, is sustained ? : 

A. Yes, sir. 

Q. And in addition to what you thus claim of $4,984 upon their 
theory, you also claim the amount of the notes? 

A. Yes, sir. . 

Q. If the notes are also credited in the account in the same way 
and should be charged back ? 

A. Yes, sir. 


Recross-examination by Mr. KIMBALL: 


Q. Mr. Peper, of these two accounts which you have been speak- 
ing about, which is the correct one ? 

A. The one that shows the balance of $4,984.96. : 

Q. That is the one you say that comes from your books—that cor- 
responds with your books? 

A. They all come from my books. 

Q. That corresponds with your books? 

A. They all come from my books. 
722 Q. Will you turn to the books, show where the item of 
“interest, $385.64” 1s? 

A. There ain’t no credit here; there is a debit. 

Q. Where do you find that item on your books; you say this first 
account is a transcript of your .books, and corresponds: with your 
books, in answer to Mr. Lubke’s question ? 

A. This is credit (pointing to paper), and this is debit | pointing to 
book); the book is debit. 

Q. Where do you find it credited anywhere on your books? 

A. I don’t see it. 

Q. Now, I want you to find on your books “balance due C. G. 
Peper & Co., $4,984.96 ;” is that there? | 

A. There it is; balance $4,984.96; 162 page N. ledger, June 16, 
account of W. A. Moore. 

Q. Now, will you show me where, on this account, $45,760.13 is 
on your books? 

A. I don’t see it. 

Mr. LuBKE: You refer now to the footing on page 8; the 
723 footing would not appear on the book ? 
Mr. KIMBALL: I¢ is not footing. 


(Signature of witness was waived.) 


FREDERICK LIPPHARDT, having been first duly sworn on the part 
of the defendants, was examined by Mr. LusKE, counsel for defend- 
ants, and testified as follows: | 

Q. Your deposition was taken last year in this case? 

A. Yes, sir. , 

Q. And you made out the accounts which are attached to the 
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depositions taken a year ago, being paper marked “ Exhibit A, J. 
Robertson, notary public?” 

A. Yes, sir. 

Q. The first account here, the one marked Exhibit A, commenc- 
ing with the first page thereof and ending with page 8, does that 
correspond with your books, or the books of Charles G. Peper & Co., 
up to the date of June 16th? 

A. Yes, sir. 

Q. Now, after June 16 what credits appear on your books to Mr. 

Moore’s account that reduce that $4,984.96 ? 
724 A. One credit, date June 28, consignment one bale of cot- 
ton, $32.17; July 5, by consignment account, one bale of cot- 
ton, $17.29; June 16, by sundries, journal page 103, $1,661.86; 
August 11, by consignment account, one bale of cotton, $35.31; 
August 11, by consignment account, one bale of cotton, $8.52. 

@. Now, what are these items of $32.17, $17.29, $35.31, $8.52 that 
you speak of ? 

A. Two of the bales are mode and water-pack ; two others, to the 
best of my recollection, were damaged bales. 

Q. These items are the proceeds of 4 bales, are they ? 

A. Yes, sir. 

Q. The $1,661.86, does that consist of the items which Mr. Pepe 
stated in his deposition this morning ? | 

A. Yes, sir. 

Q. Now, what items of debit have you against Mr. Moore’s account 
after June 16th? 

A. July 11, to cash, 25 cents; June 16, to sundries, $27.08. 

Q. Refer to page 103 of the journal and state what the sundries 

are. 
725 A. Journal, page 103, date July 20, in the margin June 
16, W. A. Moore, to sundries, $27.08 ; repairing account, water- 
pack, $1.50 ; commission account for difference in price on 229 bales 
of cotton, see corrected statement copy-book, page 430 to 434, $25,58. 

Q. Now, charging these two items you have read, “ 25 cents” and 
“ $27.08,” to Mr. Moore in addition to $4,984.96 balance, as shown 
on page 8 of this statement and on page 162 of this book, and credit- 
ing against that these various items for four bales and $1,661.86, 
leaves the balance on the open account due Mr. Peper at this time 
how much ? 

A. August 11, to balance, $3,257.14. 

Q. That $3,257.14 is independent of the notes? 

A. Independent of the notes. 

Q. The notes having beer! credited in the account as appears ? 

A. Yes, sir. 

Q. I will ask you now to look at the statement marked Exhibit 
131 and 132, the balance shown to be due C. G. Peper & Co. under 

date June 16, the end of that account, is $3,350.18, but there 
726 is reported on hand 3 bales and one to arrive; will you please 
bring that account to $3,350.18 down so as to correspond with 
- the account, as shown on the books on page 162, if you can? 
A. Take the balance from the ledger, page 162, $4,984.96, and add 
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the items charged there of $27.08, gives $5,012.29, aggregate ; 
$5,012.29, crediting the item of $1,661.86, leaves $3,350.18, the 
same as the statement Exhibit 132. 

Q. From which $3,350.18 four bales are ta be deducted from the 
account, which brought it down to $3,253.14, independent of the 
notes ? 

A. Yes, sir. 

Q. I will ask you, Mr. Lipphardt, to make a further account and 
attach it to your deposition, to be used as an exhibit in continuation 
of these exhibits here that we have used, 131 and 132, to be attached 
to this deposition. (The exhibit called for is hereto attached, marked 

Exhibit A, Lipphardt, 3 sheets.) 
727 A. To bring it down to this amount? (indicating.) 
Q. Bring it down as it shows now, August 11, balance 
$3,257.14. 

A. Bring the balance down ? 

Mr. LuBKE. Bring the balance down. 

Q. Where upon your books, ledger page 157, in Moore’s account, 
is the first charge of interest ? 

A. 156 is the first item of interest. 

Q. How much is that? 

A. 219.88. 

Q. Where does that appear in the Exhibit A of the former ac- 
count? 

A. Page 1; footing of interest, $219.88. 

. Where is the next charge of interest appearing on your ledger? 
. On page 157, date January 6, $90.26. 
. Where is that in this account? 
. Page 2; debit, $102.86 interest, and credit $12.57 interest. 
. On the account ? 
. Difference $90.26 charged on the ledger, page 157. 
Where is the next item of interest charged on your books ? 
. June 16, page 162; $1,332.47 interest. 
Q. Where does that appear in this account ? 

728 A. By the amounts charged on page 7 of exhibit June 16 

to interest $1,600.52, and to interest on freight, as per state- 
ment “A” herewith, $117.59, makes an aggregate debit of $1,718.11 
on interest account on that side; then on page 8 of credits there is 
interest credited $385.64, which leaves the difference $1,332.47, 
amount charged in Moore’s account, page 162 in the ledger. 


(Counsel offered in evidence certificate of C. W. Simmons of prices 
of cotton at the times therein stated, and by agreement of parties it 
is taken in evidence, and it is marked Exhibit XI, July 12, 1882, 
and is hereto attached.) : 


Q. Now, Mr. Lipphardt, taking the prices of cotton marked as set 
forth in that certificate after the date of June lastand up to and in- 
cluding the end of the year, what difference would it make on Mr. 
Peper’s account ; suppose that he had held this cotton during the 

period ending with a year, and had been fortunate enough 
729 ‘to sell it at a time when the market was was the highest, and 
realized on it, and in giving your answer please designate 
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what period inthis account you fix for the highest price for this 
kind of cotton covering this entire time? 


A. I have made a rough estimate, and according to that the dif- 
ference could not have been more than athousand dollars or $1,200. 

Q. Which way ? 

A. Credit to Moore, if held and sold at the highest point. 

Q. What do you consider as the highest point; what have you 
taken as the highest point? 

A. I have taken Mr. Simmons’ quotation as the basis of sale, 
taking 11 and five-eighths for middling sold in November. 

Q. On the basis of 112 

Witness. For middling sold in November. 

Q. The 229 bales were sold at what price ? 

A. They were sold when middling was 11}. 

Q. And in the amended account the sales here are accounted for 
at what price ? 

A. In there June 16, ain’t they ? 
730 Q. In the amended account sales? 
A. At that price, on the basis of middling at 11}. 

Q. What improvement was there in the price above that, between 
June and December, on the 229 bales? Was there any improve- 
ment? 

' A. That item would have been $550 the other way, according to 
my calculation. 

Q. That is 3 

Witness: He would have owed us $550 more if we had sold them 
in November instead of selling them in February. 

. You take 11$ for middling in November to be the price? 
. Yes, sir; basis of middling, 118. 
. You sold the 229 bales in February at 11}? 
On the basis of middling, 11}. 
. Rendered them February in the amended account? 
. Yes, sir. 
. As 11} middling? 
At the basis middling, 114 ? 
. Now, Mr. Moore’s account would have increased against him 
by having held that 229 bales until December or November, by 
how much ? 
731 A. By fully $500. 
Q. Now, then, taking the lot that was sold to Meier, what 
was that sold at and accounted for? 

A. On the basis of middling, 103. 

Q. Just explain that, on the basis of middling, 103. 

A. To figure the highest price, say November, 113 would make 
a difference of 1} cents, estimating 480 pounds to the bale, will 
make 630 bales from June 28 down to November 1, 1881, five 
months, at 4 per cent., 480 pounds to the bale, would make $1,890, 
would leave $1,512 that Moore’s account would have been improved 
by the sale of 630 bales in November. Deduct from that $549.60 
that he would have run short by holding 229 bales till November 
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would leave $962.40 benefitted by selling 9,860 bales in November, 
instead of February 14 and June 2, as we did. 
Q. In other words, by holding the cotton till November, if you 
had been under obligation so to do, and selling it at the best 
732 market price then attainable from these quotations, and de- 
ducting the cost of holding and carrying the cotton, it would 
have made a difference to Mr. Moore of only $962.40 to be deducted 
from the account of $3,257.14, independent of the notes? 

A. Correct. 

Q. I will ask you whether you have obtained the vouchers that 
go with accounts marked Exhibit A, and attached to the former dep- 
osition ? 

A. I cannot find them in our office; I think they must still be in 
Little Rock. 

Q. Did you send them to Major Whipple? 

A. I sent them to Major Whipple. 


Cross-examination by Mr. KIMBALL, counsel for complain- 


ant: 
Q. If you have not got them, Major Whipple has ? 
A. Yes, sir. 
Q. Were you book-keeper for Mr. Peper in February, 1881 ? 
A. Yes, sir. 
Q. Do you remember the time when those 229 bales were sold ? 
A. Yes, sir. 
Q. Were you present at the sale—knew of it at the time? 
133 A. I don’t know as I was present; I knew of it right after. 


Q. Why didn’t you credit them on the book? 

A. I made out—in fact, had a notification of the sale made out 

Mr. KimsaL._: My question is why didn’t you credit them on the 
book ? 

A. That is the first step to credit them by making notification of 
the sale; that is the first step; we notify them that we have sald, 
and had it all complete, when we received a telegram from Mr. 
Moore not to sell his cotton, and then it was not notified and not 
entered to his credit. 

By whose directions was it not put on the book ? 
. By Mr. Peper’s. 
He directed you not to enter it on the books? 
. Yes, sir. 
Was Oscar there at the time? 
When he told me? 
Yes. 
I don’t know; I don’t think he was. 
. On one of your accounts you have an item of debit $27.08; 
just turn to it; what was that? 
A. For difference in price on 229 bales; see corrected state- 
734 ment, copy-book, pages 430 to 434; the amount is $25.58, 
and repairing account on water-pack bale cotton, 21.50, makes 
a total of $27.08. 
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Q. How do you get at the sum of $1,661.86 which you have 


debited ? © 

A. Credit of $1,661. 

Q. You credit Moore and debit yourself? 

A. Yes, sir. 

Q. $1,661—how do you get at those figures? 

A. That went in the account sales for this 229 bales. 

Q. Give us the whole process by which you get the $1,661 ? 

A. I take the amount of the account of sales as originally made 
out for the 229 and deduct from that the footing of the account sales, 
or rather deduct the former from the datter, because the former is 
larger. I made out a duplicate account sales a second time. 

Q. In the new account sales, what did you put the cotton at? 

A. It all went to the credit of Moore, date, June 16 ; 860 went to 
his credit, and then the difference in price and commission and 

storage and interest and insurance that was credited 16th 
735 June, in an item, $1,661.86—I simply credited the difference 
between the way I had rendered it and the way it was made 
up new. : 
Q. Which is the correct way? 
A. That is for the lawyers to say. 
Q. But, as a matter of fact, as a matter of. business. 

A. The way adopted we ought to be able to hold it. 

Q. You ought to be ableto sell a man’s cotton and give him credit 
two cents less a pound than you got for it? 

- my Peper told me straight along they gave him carte blanche 
to sell it. . 

~Q. If he had that carte blanche to sell it, he ought to have credited 
what he got? 

A. Yes, sir; that is what I told him. 

Q. You told Mr. Peper so at the time? 

A. Yes, sir. 

Q. Can you give the notary the item $1,661.86 on the book ? 

A. Credit of $1,661.86 to W. A. Moore consists of cotton 

736 =account; difference on 229 bales of cotton, $1,023.76 ; inter- 

est difference on 229 bales of cotton, $332.76; weighing and 

storage difference on 229 bales of cotton, $215; insurance difference 
on 229 bales of cotton, $90.80; rejected account, 25 cents. 

Q. That makes 1,661.86, now in getting at $1,023.05 as the dif- 
ference between the former account, February, and the account in 
June, how many cents a pound do you call it? 

A. That was the difference between what we got in February and 


what we accounted for in June; that is the actual difference in the 
price of cotton. 


Q. What was that? 

A. $1,023. 

Q. I know; how many cents a pound was the difference ? 
A. I don’t remember that. 


Q. See if you cannot find out, because if it was two cents it 


would make the difference more than that. 
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A. I cannot tell; the price in February was 11}, and the second 
of June it was 105, shows a difference there of five-eighths. 
Q. It was five-eighths cents per pound ? 
737 A. Yes, sir. 
Q. That is the way you got $1,023.25? 
A. Yes, sir. 
Q. In June didn’t you sell cotton just like that for 94? 
A. When I speak here of 113, 11}, I have been very careful, 
always saying, “On the basis of middling.” 
Didn’t you sell Moore’s cotton just as good as that was for 94? 
. Yes, sir. 
On the second of June? 
On the second of June. 
. This very lot you are now speaking about was sold fer 11}? 
On the basis of middling, 114. 
. He actually did sell it for 114? 
No, on the basis of middling, 11}. 
Did he get that for it? 
No; onthe basis of iniddling, 114, that is the thing we want 
to rest on; it makes ever so great «lifference whether cotton averaged 
strict ood ordinary as Mr. Vaudry testified this morning, or 
whether you take the basis of middling, 11}. 
Q. Didn’t Mr. Peper testify this morning you actually got 114 a 
pound for that 229 bales; don’t the book show it? 
738 A. He may have intended that asbasis of middling, 11}. 
Mr. Perper: On the basis of middling that 1s understood, 
that is the only way you can sell ¢otton. 
Mr. Kimspati: My question is this: Didn’t Mr. Peper sell in 1881 
229 bales of Mr. Moore’s cotton for 114 a pound? 
A. That is impossible; there was not a baleof middling in it; it 
was all below. 
Q. Didn’t he get that for it, w Hatewet it was? 
A. No, sir. 
Q. How much did he get for it? 
A. The whole list is 10}, 431 bales in the list, and Moore’s is the 
lowest cotton. 
Q. How much did he get for Moore’s 229 bales ? | 
A. I cannot tell that now; I will have to look that up; I can tell 
by the accounts sales; we rendered to him by class,not by a round 
price. Let me see the quotations. (Paper handed to witness.) 
Q. My question is, what did Mr. Peper actually get for Moore’s 
229 bales of cotton which Peper sold in February as appears from 
the books ? 
1909 A. That is what Iam trying to find out now (examines 
paper) on the basis of middling, 114; what that average is T 
cannot tell now, because we rendered = to him each class by itself, 
which we didn’t do in the 630 bales, the 630 bales we rendered the 
general price on the basis of 103, 630 bales. 
Q. W hat did you actually get for the 229 bales? 
A. What the average was I cannot now tell ; we rendered each 
grade by itself—thé 229—we rendered each g1 rade by itself. . 
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Redirect examination by Mr. LUBKE: 


Q. Mr. Lipphardt, in reference to the last question asked you by 
Mr. Kimball, what I want to call your attention to, is Mr. Guhney’s 
testimony on page 30 of former depositions, I will ask your aiten- 
tion to this to refresh your recollection. Mr. Guhney says that he 

was the buyer for Orthwein and Brother, and says “that 
740 lot of cotton was bought by me on the 12th day of February, 

1881, and consisted of 431 bales—the 431 bales you sold to 
Orthwein included the 229 bales of Moore’s?” 

A. It did. | 

Q. Continuing, Mr. Guhney says: “I paid 10} for it.” Can you 
now recall the price that you actually got in February ? 

A. From the book there I see it is 104. 

Q. Per pound ? 

A. Per pound. | 3 

Q. What do you call that on the basis of middling equal to? 

A. February 14, basis of middling, 114; on the basis of mid- 
dling, 11}. 

Q. In point of fact you received 10} cents a pound ? 

A. Ten and a quarter cents a pound all around. 

Q. When you made up the difference between the proceeds of the 
sale in February, and the account as you rendered it in June, tak- 
ing all the cotton as sold in June, you made the calculation of the 
difference on this basis that you had received ten and a quarter 
cents a pound for the February lot ? 

A. Yes, sir. 
741 Q. That is the thing, on the basis of middling, because his 
cotton may have averaged less; the amount rendered was on 
the basis of middling, eleven and one-eighth. 

Q. We don’t want any confusion about this; please explain what 
you mean by aprice as so much per pound on the basis of middling. 
If cotton is not of the quality of middling, what deduction is made 
on the price? 

A. Well, if I sell a man two bales of cotton in one lot, one worth 
12 and one 11, that will make 23, so the average price will be 11 
and ahalf; consequently, if middling is 12, these two bales will have 
been sold on the taliis of middling. 

Q. The accounts as charged by your amended account, Exhibit 
131, and on —, does that show the actual amount received by Mr. 
Peper for those respective lots of the dates of February and June? 

A. Yes, sir; it does. 

(Signature of the witness was waived.) ; 

742 JULES VAUDRY, of lawful age and sound mind, having been 

by me first carefully examined, cautioned, and sworn to tes- 
tify the truth, the whole truth, and nothing but the truth touching 
re matter in controversy, did thereupon depose, testify, and say, as 
ollows: 


Direct examination by Mr. LuBKE: 
1 Q. You live in St. Louis ? 


, 
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A. Yes, sir. 

2 Q. You are a cotton broker? 

A. Yes, sir. 

3 Q. How long have you followed that business? 

A. About 22 years. 

4Q. Where? 

A. New Orieans and St. Louis. 

5 Q. Were you in the employ of Charles G. Peper & Co. at any 
time in 1881? 

A. I was classing cotton ; not exactly in their employ, I guess, 
but I was classing cotton for a good many cotton buyers and factors ; 
I did it a good many seasons. 

6 Q. You classed his cotton from the first of January to what 
time? 

A. To August, I think, 1881. 

7 Q. You were classing for others also? 

A. Yes, sir. 
743 8 Q. Will you explain, please, how the classing of cotton 
is done here, or was last year? 

A. It is done in the same way; cotton arrives from the railroad, 
it is put in the press, and then sampled by the warehouse ; the ware- 
house has their own sample, and each sample is put separately in a 
paper and that is marked and a number put on it, and that is sent 
to the factor’s office—the man that sells the cotton—the very morn- 
ing it arrives at the factor’s office the classer comes in and takes the 
samples of cotton to class, and goes up stairs and opens it, and then 
this little boy Oscar and myself—-we were working on this at that 
time—and I would call off the numbers and marks, and I would 
class the bale and give the classification, and when I got through I 
would put on my coat and go out. The cotton is already sampled 

by the warehouse ; I class it according to the sample and give 
744 him the full classification, and that is marked on a book, and 
I have nothing more to do with the cotton. 

9 Q. If I understand you aright, you have nothing to do with 
taking the sample out of the bale? 3 

A. Nothing whatever. 

10 Q. Nor has the factor? 

A. No, sir. 

11 Q. That is done by the sampler in the cotton compress ware- 
house? 

A. Yes, sir. 

12 Q. That sample is taken from each bale and is sent to the fac- 
tors? 

A. Yes, sir. 

13 Q. From the compress company ? 

A. Yes, sir. i 

14Q. And these packages when they come to the factor are opened 


by you, and, on the inspection of the cotton you rate it? 


A. Yes, sir; I class it. 
15 Q. Now, do you know anything about who the shipper is? 
A. Sometimes I can guess at it by the figures or marks on it, but 
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the full name is not put on; just, for instance, “ W. A. M.,” or any 
others that are large shippers; one came “ W. M.;” I don’t know who 
they were; nothing to do do with it. 

16 Q. You guess it was Moore? 

A. No, I didn’t know that at the time. 
745 17 Q. You classed for Peper between January and August 
of last year all the cotton he received ? 

A. Yes, sir; to the best of my knowledge. 

18 Q. From the various consignors ? 

A. Yes, sir. 

19 Q. At various points ? 

A. Yes, sir. 

20 Q. When the samples came in in the morning from the com- 
press company you examined the samples and stated the class and 
called it off to the clerk of Peper? 

A. Yes, sir. 

21 Q. And he noted it in a book? 

A. Yes, sir. 

22 Q. Now, what did you call off to bim ? 

A. For instance, “ 17550, marked W. A. M.” 

23 Q. What does this number and mark mean ? 

A. The number means the tag the warehouse put on it as a guide 
to themselves instead of the planter’s mark, and the shipper’s 
name is put on in initials. For instance, this was W. A. M. 

24 Q. The number you first gave and called off to the clerk is the 
warehouse number ? 

A. Yes, sir. 

25 Q. From which this sample is taken ? 

A. Yes, sir. 

26 Q. The marks on the bale, those are on the tags of the ware- 
house ? 

A. Yes, sir. 
746 28 Q. And that mark you call out? 
A. Yes, sir; to the factor’s clerk, as a guide. 

29 Q. Then what else? 

A. Then I call the grading off, which I fix myself from my in- 
spection. 

30 Q. Had you any instruction from Peper of any kind in refer- 
ence to the classification you made? 

A. None whatever. If I had, I would not have accepted them. 

31 Q. You made this classification from your judgment ? 

A. Yes, sir. 

32 Q. In all cases you do that? 

A. Yes, sir. 

33 Q. Impartially ? 

A. Yes, sir. 

34 Q. And guided by an experience of 20 odd years? 

A. Yes, sir. : 

30 Q. Can you from memory state now what the class of W. A. 
Moore’s cotton was that was received ? 
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A. It’s very hard for me to tell that, I class so much cotton ; but if 
I remember aright, there was a great many stains upon the cotton. 

36 Q. You couldn’t from recollection state in a general way what 
the character of that cotton was now? : 

A. No, not correctly. 
747 37 Q. I will ask you, from your recollection if you can 
state about how the W. A. M. cotton or W. M. cotton, received 
by Mr. Peper between the dates of January and August of last 
year, averaged ? 

A. I used to take a sort of an average of that myself, because I 
buy a great deal of cotton, and so after I get through classing for 
Peper I would form an idea myself of what it would be, but not put 
it in figures. 

38 Q. What is your recollection of it now? 

A. I think from my recollection it was about strict, good, ordi- 
nary, to low middling; that’s the average, running as low probably 
as ordinary cotton, and some as high as good middling. 


Cross-examination by Mr. K1MBALL, counsel for the plaintiff: 


1 X Q. How many bales did you class for Peper that year? 

A. I don’t know. 

2 X Q. Have you any idea? 

A. No; from 2,000 to 2,500. one 

3 X Q. What other initials had any cotton that you classified ? 

A. Well, there was “ C. and K.,” one mark ; I paid little attention 

to it. ' 
748 4 XQ. Who was C. and K.? 
A. I don’t know. 

5 X Q. What other marks? 

A. I don’t remember any others; I am not sure whether that is 
C. and K. | 

6 X Q. How many bales were there marked C. and K.? 

A. I don’t know; I called them off, and Oscar put them down, or 
Mr. Lipphardt; I never took a memorandum beyond the Moore, 
marked W. A. M., that I remember. 

7 X Q. How many bales were marked W. A. M.? 

A. I can’t tell. 

8 X Q. Have you any idea? 

A. I don’t know; probably 600 or 700; I don’t know positively, 
but as near as I can remember altogether. 

9 X Q. How many bales of cotton did you inspect that year and 
class for all persons ? 

A. From 12,000 to 13,000 bales ; yes, in all about 15,000. 

10 X Q. For how many. different persons? 

A. 8 to 10. 

11 X Q. Can you pick out from them anv particular brand of 
names and say how many bales there were ? 

A. From these other parties ? 

12 X Q. Any of them or all together. 
749 A. Yes, sir; Senter I used to class for some names I knew; 
persons that I was acquainted with that would be in the cot- 
ton business while I was there. 
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13 X Q. Do you know what W. A. M. was for? 
A. No, sir; not at that time. 
14 XQ. When did you first ascertain ? | 
A. I first heard so from Captain Morgan; he told me about it. 
15 X Q. When? 
- A. In July, I think. 
16 X Q. Morgan was the agent of Peper? 
A. Yes, sir. 
17 X Q. July, 1881 ? 
A. Yes, sir; I think so; I paid no attention to it. 
18 X Q. Do you remember how high a class any of this was 
marked W. A. M.? 
A. I don’t know, sir; it may have been some few bales good mid- 
dling in it. 
19 X Q. How — ? 7 
A. I really can’t tell, as I never kept a memorandum. 
20 X Q. What was the other classification you gave to that? 
A. That I disremember, but it runs from good middling, I sup- 
pose to ordinary. 
21 X Q. How many were ordinary ? 
A. I have no idea; I never counted them at all. 
750 22 X Q. Now, is not all the cotton that comes from that 
Southern country good cotton ? 
A. Not always; I have seen some very poor cotton. 
23 X Q. I mean generally. | 
A. No, sir; generally Arkansas cotton is in staple very good, but 
as a general thing it is a pretty low grade; there 1s a great deal of 
stained cotton, and stained cotton there is a difference of five- 
eights to three-fourths of a cent in value always quoted. 
24 X Q. Is not cotton around Hot Springs good cotton ? 
A. That’s about the first cotton we classed, from around Hot 
Springs. 
25 X Q. You are not acquainted with the cotton that comes from 
there ? 
A. No, sir; not from that section ; I had a little experience with 
it last year. 3 
26 X Q. Was that which was marked W. A. M. as good as the 
average that comes from there? 
A. I suppose it: was; it would depend on the season whether it was 
good or bad. 
27 X Q. State how many bales were marked W. A. M. 
7ol A. 600 to 700 bales; I really can’t tell. 
28 X Q. Where were you when you called off this classifi- 
cation ? ; 
A. In the cotton room. 
29 X Q. Peper’s clerk was there? 
A. Yes, sir. 
30 X Q. With a book ? 
A. He had a little book there ; little Oscar; he had his classifica- 
tion book, and I would call off and give him the class, and we 
would count the bales to check, to see he had the right number. 
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31 X Q. Was it made in pencil or ink? 

A. Pencil, I believe. 

32 X Q. Did you look at the book to see whether he had it right 
or not? 

A. Never. 

33 X Q. When was the time you classed the 600 and odd bales ? 

A. I classed different lots as they came in. 

34 X Q. How large lots ? 

A. There might be 100 to 150 bales most any time I classed. 

35 X Q. When was the 150 bales? : 

A. I can’t tell. 

36 X Q. In saying 100 to 150 bales, is that a definite or genera] 
statement ? : | 

A. It is a general statement; about as much as I ever had 
752 ~—at one time, one day, for Peper; I laid out 600 and odd bales 

. for him. 

37 X Q. Not all at one time? 

A. At one time I laid out 600 or 700; I’ didn’t class that lot at 
all; I simply laid that lot out. 

38 X Q. When was that ? 

A. July, I think. 

39 X Q. And that lot of 600 bales you didn’t class ? 

A. I classed it once before. 

40 X Q. Who for? 

A. For Peper; it was cotton I had already classed, and when he 
wanted to sell it he sent me to lay it out, and I fixed it as nicely 
for him, and in good style, as well as possible, on the table. 

41 X Q. What do you mean by fixing it nicely ? 

A. Put each grade by itself, to give it a good appearance on the 
table, and not to have a good bale beside a low bale, which depre- 
ciated the cotton, but I had each grade by itself to help him sell it 
the best he could. 

42 X Q. What month was that? 

A. July, I think. 

43 X Q. Do you know whose cotton it was? 

A. I do not. 
733 44 X Q. Nor how it was marked ? 
A. I think it was marked W. A. M. 

45 X Q. You don’t know that was all W. A. Moore’s or not ? 

A. I expect it was, though ; most of it. 

46 X Q. You say you laid it out in this way to sell; who were the 
customers who purchased it ? 

A. That I don’t know, sir. 

7 X Q. You didn’t hear that ? 

A. No, sir...” 

48 X Q. You don’t know that it was sold at all? 

A. No, sir; after I get through classing the cotton, I never ask the 
factor who he sells the cotton to. 

49 X Q. What time in July was this? 

A. I think about the middle; really I can’t tell positive- what 
time, as I paid no attention. : 

44—587 


>_> 


= ‘ . 
Ne sag SC 1 AT RRR SETAE ROD RSI SS AM RUNGE REL IRR GS > REE ODT E NS HS ety 2 Rae ey) 


f 
i 
if 
| 
i 


346 CHARLES G. PEPER, &C., ET AL. VS. 


50 X Q. Have you any memorandum to come at it? 

A. No; I never kept a memorandum at all. 

51 X Q. Your best recollection is it was the middle ? 

A. I remember I wanted a little money for my pay, and I would 

go to Lipphardt whenever I wanted it,and he would pay me 
754 in that way, but I never kept a memorandum myself. 
52 X Q. Of that how many bales were marked W. A. M.? 

A. I don’t know. 

53 X Q. You don’t remember ? 

A. No, sir; I don’t know, because I never looked ; it was no busi- 
ness of mine at all. 

54 X Q. So you don’t know how it was marked, because you didn’t 
look ? 

A. No, sir; I have classed as high as 1,000 for Senter in one day, 
and I can’t tell a mark on on- bale 10 minutes after, as it [is] no 
interest of mine to try and retain it. 

55 X Q. You have no occasion to remember whose it was or the 
marks ? | 

A. The classification is the only thing I have to do. 

56 X Q. There is no reason why you should remember the marks 
or initials on it? 

A. None whatever ; because I have it in the books for their refer- 
ence; even when I buy cotton I go to the press; if I receive the cot- 
ton, I never look at the marks or the numbers, and I can’t tell whose 

it is I buy. 
755 57 X Q. When classing it you have no occasion to look at 
the initials ? 

A. No. 

58 X Q. And you never notice them ? 

A. No. 

59 X Q. You might class a thousand bales and not know a single 
bale; who it is from ? 

A. Yes; as I told you, I classed a thousand bales for Senter one 
day, and I never could [tell] what mark was on one bale. 

60 X Q. Not possible for you to remember ? 

A. No, sir. 

61 X Q. (By Mr. LuBKE:) You call the marks off? 

A. Yes, sir. | 

62 X Q: And mechanically ? 

. a Yes, sir; I call the numbers first, and they are marked on the 
ook. 

63 X Q. (By Mr. Kimpatx:) You don’t fix that in your memory ? 

A. No, sir. 

64 X Q. Half an hour after you can’t tell how they are marked ? 

A. No, never try to think of it; marked just simply for the bene- 
fit of the factor. 

65 X Q. What is your business now? 

A. Cotton broker. 

66 X Q. Are you connected with Peper at all? 

A. Yes; I class cotton when he has any. 

67 X Q. You are still in his employment to that extent ? 
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756 A. Yes; I come in here probably once a week to see if he has 
any cotton; my main business is a cotton broker, and I buy 
cotton. 


Re-examination by Mr. LuBKE: 


1 Q. I want to ask this: This lot of about 600 bales, you laid out for 
Peper, you think in the middle of July last, and you arranged the 
samples on the table of the entire lot ? 

A. Yes, sir. 

2 Q. And you arranged them in such a way as to make them as 
attractive as possible to the purchaser ? 

A. Yes, sir. 

3 Q. Was that in July or June? 

= I think it was July; I can’t swear to it; I paid not attention 
at all. 

4 Q. Are you sure it was not in June? 

A. I don’t know, sir; I really can’t tell. 

5 Q. It was in the summer? 

A. Yes, sir. 

6 Q. In hot weather? 

A. Yes, sir. | 

7 Q. Was Capt. Morgan here at the time; do you remember ? 

A. No, sir; I think not. 

8 Q. He was away at the time? 

A. I think he was; he wasn’t at the office; I didn’t see him. 
757 9X Q. All the cotton yqu had theretofore classed when it 
came in? : 

A. Yes, sir. 

10 X Q. Each shipment? 

A. Yes, sir. 

11 X Q. Classed it correctly ? 

A. To the best of my ability. 

12 Q. And all you have stated in regard to that cotton is you 
classed it to the best of your ability ? 

A. Yes, sir. 

13 Q. Impartially and fairly ? 

A. Yes, sir. 

Signature waived. 


UnitTEpD STATEs OF AMERICA, 
Eastern District of Missouri: 


I, L. L. Walbridge, a notary public within and for the city of St. 
Louis, State of Missouri, duly qualified under the laws of the United 
States to take depositions for use in the circuit courts of the United 
States, do certify that on the 12th day of June, A. D. 1882, I was at- 
tended, at the office of Charles G. Peper & Co., Walnut street, in the 
city of St. Louis, in the State and district aforesaid, by Eben W. 

Kimball, Esq., counsel for complainants, and Mr. Lubke, 
758 of counsel for respondents, and the witnesses, Charles G. Peper, 
Jules Vaudry, and Frederick Lipphardt, who were of sound 
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mind and lawful age, and who were by me carefully examined, cau- 
tioned, and sworn to testify the truth, the whole truth, and nothing 
but the truth, and the depositions were, by consent of counsel for 
complainants and respondents, respectively, reduced to writing in 
short-hand, in the presence of the witnesses, and from their state- 
ments. : 

I further certify that it was then and there agreed by said counsel, 
respectively, that the transcript of said short-hand notes so taken, 
without the signatures of the witnesses thereto, might have the same 
force and effect as if said transcript had been signed by said depo- 
nents in my presence. 

I further certify the foregoing is a correct and faithful transcript 
of said short-hand notes so taken. 

I further certify I am not of counsel or attorney for either 

759 of the parties in said deposition or caption named, or in any 

way interested in the event of the said cause named in said 
caption. 

n testimony whereof, I hereunto set my hand and seal notarial, 


this 25th day of July, 1882. 
L. L. WALBRIDGE, 
Notary Public, City of St. Louis. 
Notary’s fees, $49.60. Paid by defendants, C. G. Peper & Co. 


Price of all Grades of Cotton in St. Louis for the following Months. 


FEBRUARY. 

3 = 

ba ° : 

5 A i = pe = Fa Market. 

E S E =] = Tc 

ee ee rae = 

_ ° 5 I a do a 
TOE wcsischgi wuk ipa santas 74 83 9; 103 | 113 12 12} | Quiet. 
BD tha igi Seis ee se 73 8 9f | 103] 114) 12 124 | Quiet. 
is Ma * 66 éé 92 bé és 66 66 Quiet. 
sisal <soilie Sensis 74 8} 93 10} 11} 12 123 | Dull. 
8. sini acheciilag she ite Dein 7% 74 93 103 114 12 123 | Dull. 
| ee aa sete a 74 8} 94 103 11} 12} 123 | Steady. 
SRI oe Coat ORT 73 8h 93 103 114 12 123 | Qt. and easy. 

All the quotations for the month. 
JUNE 

Ri iasablail sims ox wk jee 6] “4 8} 9} 103 113 121 | Firm. 
ic sclictiinsisiced eign adi wwk 63 en 93 104 11} 12} | Firm. 
SENATE ON iiaetiingtaae 63 re | 8} 93 102 113 123 | Steady. 


No change bal. of month. 
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Price of all Grades of Cotton in St. Lowis, &c.—Continued. 


760 SEPTEMBER. 
z > z ; hes 
=) 3 be = aa = = Market. 
ca < =) E 3 E + 
= = - = : = 
I = <) 4 A as) A 
F EEE EM Ds 8 914 10} | 113] 113] 123 | Nom’. 
“SESS ae 741 8h] 98) 108 | 118] 119 _ Firm. 
i Ca 7H] «8t | 93} 10$} 113 | 11% | 125 | Firm. 
i ey 731 83) 98) 108 | 118] 12 13 | Firm. 
‘ Bal. of month prices were lower. 
OCTOBER. 
i aiclss sdceeaciika cic 7+ | 8}}] 10 | 11 | 118] 123] 12} | Firm. 
SEE EI OES cae ee « | 1p] 123] 12} | Stendy. 
; OER NS eRe sé éé sé sé 66 sé 6é Steady. 
Bal. of month prices were lower. 
; NOVEMBER, 1881. 
x 7 
1-2... ---| «78 |) 83 | «104 | 107 | 114 | 118] 124 | Steady. 
jl “RB RRR a et 7 9 | 10} | 11 | 11g} 119 | 12} ] Firm: 
& eS a 7 94 | 10%] 11h] 114] 11, | 123 | Firm 
| ETE IAI I Fee ae ee | 118 | 114 | 123 | Firm 


These are all the quotations this month. 


DECEMBER. 


i 


1lj | 123 | Firm. 


Ba xcs sens adele 


si | 9} | 10) | m4 | 118 
| | 


On the 7th prices were lower, and so continued to the end of month. 


These quotations are the official ones for the months stated. 
| | C. W. SIMMONS, 
July 12th, 1882. Sect’y St. Louis Cotton Exc. 


761 In U. S. Circuit Court, East. Dist. of Ark. 
Forpyce et al vs. PEPER et al. 


. It is agreed that [the] above certificate may be used as as evi- 
| dence in said cause by either party, and that the same is a correct 
statement of price of cotton in St. Louis at the times stated. 
G. W. LUBKE, For Dep’d’t. 
EBEN W. KIMBALL, 
_ For Pleintiff. 
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ExnHisit A—LIPPHARDT. 


No. 819.—Sales by Charles G. Peper & Co. of 1 bale cotton, received 
12 | 9, 1880, per I. M. R. R., for account of W. A. Moore. Sold 
8 | 6,’81. Sale No. 145. 


W. A. M. 

eee NS Wi TO 0 asa ais Wess iss hinientcinn: ns Sina tesla 44 27 
Charges: ) 

Freight, $— per bale; B. L. charges, $—-.---------- 410 

NN ii salou siding Scanlan: santa tec 

Weighing, 10 cents per bale_-__-..--.---..------.----- 10 

Drayage and storage, 40 cents per bale 1st mo.; $1.75, 

CW OE nk CK tink ee adios neaaennts 2 15 
Rejection and reweighing, 25c. per bale, twice-_-----.- . 50 
Insurance, marine, — per cent. on $— per bale--- ---- 

. fire, ” * 1.00 “8 m.. 1 00 
Commission on sale, 23 per cent.---_----.------------ 1 11 
— 8 96 
762 Net proceeds to cr. Mr. W. A. Moore__------------- $35 31 

St. Louis, 8 | 11, 1881. 

CHARLES G. PEPER & CO., 

E. & O. E. Per LIPPHARDT. 


No. 826.—Sales of Charles G. Peper & Co. of 1 bale cotton & moats, 
received 2 | 11, 1881, per I. M. R. R.. for account of W. A. Moore. 
Sold 8 | 16, 81. Sale No. 145. 


W. A.M. 
820, unmerchantable, 300 @- 5.___----.----------_-_---- 15 00 
Freight, $— per bale ; B. L. charges, $—---- -------- 4 10 
oe ce pag, gg OE ONE NN LORIN S OE ONO LR SGI PETES TORE 
Weighing, 10 cents per Ws increta aus: 10 
Drayage — storage, 40 cents per bale Ist mo. 5 m. 

hig See i ne teow icin oon ois ah ee ite as aes 1 65 
Rejection ad rew eighing, — per bale.__........._.. 
Insurance, marine, — per cent. on $— per bale------- 

“ fire, * i. oa 

Commission on sale, 2} per cent--...- ------.------- 38 


—— 6 48 


Net proceeds to credit Mr. W. A. Moore ------...--- 8 52 

St. Louis, Aug. 11, 1881. : 

CHARLES G. PEPER & CO., 
E. & O. E. Per L. 
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763 | St. Louis, June 16, 1882. 
W. A. Moore, Esq., in account with Charles G. Peper & Co. 
June 16. To balance due C. G. Peper & Co._..---------- 3,300 18 

EK. & O. E. 


On hand, 3 B. C. 
To arrive,1 “ 


1881. 
June 16. To balance bro’t down .-_---.-----_----------- 3,300 18 
July 11. “ cash p’d exchange on last note Wm. H. 
Graves .----. -- ina ‘i atch Sv “aah iaa aaia 25 
3,300 43 
June 28. By acc’t sale 1 B.C._---- ie ainsienentinn aia 32 17 
ee ie ds Seek 17 29 
ale te ey uae oe erase enniee me remy 4 30 31 
66 66 ée 6 66 1 ae eR a 8 5? 
93 29 
“ © To balance due C. G. Peper & Co._------------ 3,207 14 
E. & O. E. 


Endorsed: Opened and published by order of court August 7, 
1882. Ralph L. Goodrich, clerk, by W. P. Feild, D. C. 


764 UniTep STATES OF AMERICA, 
Eastern District of-Arkansas : 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 9th day of April, anno Domini one thousand eight 
hundred and eighty-three, at the United States court-room in the 
city of Little Rock, Arkansas, the Honorable H. C. Caldwell, district 
, presiding and holding said court, the following proceedings 
were had, to wit, on May 5, 1883: 


SAMUEL W. Forpyce, as Assignee of Walter | 
—" 451. On Bill. 
CHARLES G. PErpeER & Co. and GEoRGE G. LATTA. | 
and 
CHARLES G. Peper, trading as Charles G. Peper ) 
& Co., | 
v8. On Cross-Bill. 
SaMuEL W. Forpyce, as Assignee of Walter A. 
Moore, and WALTER A. Moore. 


765 This cause having heretofore been submitted on the bill 

and the cross-bill, and the court being now well and suffi- 
ciently advised of what decree to render, it 1s ordered, adjudged, and 
decreed that Charles G. Peper'and George G. Latta, the duodanta 
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to the original bill, and each of them, and their attorneys and agents 
be, and they are hereby, perpetually enjoined from selling, or at- 
tempting to sell, under the deeds of trust mentioned in the bill, the 
real estate, or any part of it described in said deeds of trust, or from 
foreclosing the said deed of trust or mortgages in any manner what- 
ever, or attempting to do so, and the said defendants are required 
to surrender and deliver up to the plaintiffs, or the clerk of this 
court for cancellation, the said deeds of trust and notes of Walter A. 
Moore therein mentioned, and the said defendant, George G. Latta, 
is required to acknowledge satisfaction of said deeds of trust 
766 onthe margin of the record where the same are recorded in 
Garland county, Arkansas. * 

It is further ordered, adjudged, and decreed that the cross-bill of 
the said. Charles G. Peper be dismissed for want of equity, and 
that said Charles G. Peper pay all the costs incurred in this case on 
the original bill and cross-bill, and the defendants in the original 
bill pray an appeal to the Supreme Court of the United States, which 


appeal is granted. 


And on June 9, 1883, a bond for appeal was filed, which is as fol- 
lows: 
Supreme Court of the United States. 


SaMuEL W. Forpyce, Assignee, and WALTER A. Moore, Appellees, 
vs. 
CHARLES G. PEPER, sued as Chas. G. Peper & Co., and GEORGE G. 
Latta, Defendants and Appellants. 


Know all men by these presents that we, Charles G. Peper 
767 & Co.and C. T. Walker, are held and firmly bound unto 
Samuel W. Fordyce, assignee, &c., and Walter A. Moore, of 
Hot Springs, Arkansas, in the sum of ten hundred dollars, to be 
paid to the said Fordyce and Moore, their successors, executors, or 
administrators, to which payment, well and truly to be made, we 
bind ourselves, and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, tirmly to these 
presents. 
Sealed with our seals. Dated this 6th day of June, 1883. — 
Whereas the above-named Charles G. Peper, herein sued as Charles 
G. Peper & Co., and George G. Latta have prosecuted an appeal to 
the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled suit by the United States circuit court 
in and for the eastern destrict of Arkansas: 
Now, therefore, the condition of this obligation is such that 
768 if the above-named Chas. G. Peper & Co. and George G. Latta 
shall prosecute their said appeal to effect, and answer all costs 
and damages if they fail to make good their plea, then this obliga- 
tion to be void; otherwise to remain in full force and virtue. 
CHARLES G. PEPER & CO., [1. s.] 
By WM. G. WHIPPLE, Att’y in Fact. 
C. T. WALKER. [L. s.] 


SAMUEL W. FORDYCE, &¢., ET AL. dOd 


Sealed and delivered in presence of— 


D. H. REYNOLDS. 


This bond is satisfactory to appellees. 
EBEN W. KIMBALL. 


Approved : HENRY C. CALDWALL, Judge. 
Endorsed: Filed June 9, 1883. Ralph L. Goodrich, clerk. 


769 The opinion of the court is as follows: 


CALDWELL, J. In 1880, and some years prior thereto, W. A. 
Moore carried on business as a merchant at Hot Springs. In its 
season he handled cotton, which he consigned for oat to factors in 
St. Louis and elsewhere. The defendant Peper was a cotton factor, 
doing business in St. Louis, and in the fall of 1880 he opened nego- 
tiations with Moore for the consignment of the latter’s cotton for 
that year. The parties arrived at an agreement on the subject as to 
the terms of which they now widely differ. During the cotton season 
Peper advanced to Moore large sums of money, and the latter ship- 
ne to the former 929 bales of cotton and other articles. On the 
10th day of January, 1881, Moore executed to Peper & Co. three 
notes, each for $2,433.46, drawing 10 per cent. interest from date, 

and due in 90 days, and 6 and 9 months, respectively, and 
770 on the same day executed deeds of trust on real property to 

; secure their payment. These notes and one dated January 
13, 1881, for $100, and the deeds of,trust to secure them, do not rep- 
resent any transaction or debt separate and distinct from the ad- 
_ vances charged to Moore in the account current. They were taken 
to secure advances made and to be made, and were to stand as a 
security for any balance due from Moore to Peper on final adjust- 
ment of their account. On the sixteenth of May, 1881, Moore 
failed, and made an assignment of his property to the plaintiff For- 
dyce, for the benefit of his creditors. As soon as Peper was advised 
of Moore’s failure he directed a foreclosure of the deeds of trust, and 
the trustee named in the deeds advertised the property for sale on 
the fourteenth of June, 1882. Thereupon the plaintiff filed the 
bill in this case for an injunction and accounting, alleging 
771 that upon a fair and honest adjustment of the accounts be- 
tween Moore and Peper, according to the terms of the con- 
tract between them, there would be nothing due the latter but a 
large sum due Moore, and charging Peper with various frauds in 
the conduct of the business. Peper filed an answer denying the 
allegations of the bill, and a cross-bill praying for a foreclosure of 
the trust deeds. | 
The first cotton shipped by Moore to Peper, amounting to 67 
bales, was sold in December, 1880, and an account of sales rendered, 
to which no exception is taken. The contention relates to the 
remaining 862 bales. In July, 1881, Peper transmitted to the 
assignee of Moore an account of sales showing that 858 bales had 
been sold on the sixteenth day of June for 94 cents a pound. This 
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account of sales is conclusively shown to be grossly fraudulent. It 
is proven—indeed, Peper and his clerk are compelled to admit 
the fact—that instead of 858 bales having been sold on the 
772 sixteenth of June for 9} cents per pound, 258 bales of that 
number had, in fact, been sold on the fourteenth of Feb- 
ruary for 114 cents per pound. No entry of the sale of the 258 
bales on the fourteenth of February was ever made in Peper’s 
books, and no account of the sale was rendered. On the contrary, 
Peper wrote Moore after the sale that he was holding all his cotton, 
and when he sold the remaining 600 bales, on the sixteenth of June, 
at 94 cents a pound, he transmitted an account of sales showing the 
sales of the shale 858 bales on that day, and at the price of that day, 
charging Moore insurance and storage on the whole 858 bales down 
to that date. The 258 bales had been sold and delivered on the 
fourteenth of February,and Peper had received the money for it, at 
the rate of 11} cents per pound, but no credit was given to Moore, 
and he was charged with interest on all advances made to him for 
the period from the fourteenth of February to the sixteenth 
773 of June, as though none of his cotton had been sold. This 
was not an oversight or mistake; it was purposely and 
knowingly done, and was therefore a willful and deliberate fraud. 
When Peper directed his clerk to transmit an account of sales show- 
ing the sale of all the cotton on the sixteenth of June, at the prices 
of that day, the latter called his attention to the fact the 258 bales of 
cotton had been sold four months before for two cents a pound 
more than was realized for that sold on the sixteenth of June, to 
which Peper responded, he had a “ carte blanche to sell it.” Neither 
Peper nor his clerk are able to invent a plausible pretext or excuse 
for this fraud. The difference in the price of the cotton at the time 
the 258 bales were sold and the time it was reported sold, and the 
storage and insurance and interest on the proceeds of the sale for 
the like period, amounts to nearly $2,000. 
774 It is shown that no entry relating to the sale of the 858 
bales of cotton appears on the defendants’ books prior to July. 
These facts utterly discredit Peper and his books. The preponder- 
ance of evidence establishes the fact that Peper agreed, in consider- 
ation that Moore would ship him his cotton and execute the deeds 
of trust to secure advances, to hold the cotton until the full opening 
of the cotton market in the fall of 1881, unless Moore should order 
it sold before that time. Having agreed with Moore, upon sufficient 
consideration to hold the cotton, he was bound to do so. It is un- 
doubtedly the law that a factor who has made advances on the 
credit of the goods has a right to sell enough to reimburse his ad- 
vances, unless restrained by some agreement with his consignor. 
Weed v. Adams, 37 Conn., 378; Field v. Farrington, 10 Wall., 141. 
Peper was restrained by the terms of his contract with Moore from 
selling the cotton before the opening of the cotton market in 
775 the fall of 1881. Moore is entitled to the benefit of this con- 
tract. Neither Moore nor Fordyce, his assignee, ratified this 
sale, but protested against it, and have continued to protest. Peper 
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must account to the plaintiff for the difference in the price of cotton 
at the time it was sold and the price in the fall of 1881. 

There is also a wide discrepancy in the accounts of the respective 
parties, growing out of differences in weights, grades, and condition 
of the cotton. The clear weight of the evidence is with the plain- 
tiff on all these points. The difference between the parties aggre- 
gates a large sum. Moore claims and testifies that Peper owes him 
$6,760, and Peper claims and testifies that Moore owes him $10,000. 
The accounts and claims on both sides have been carefully examined 
in the light and evidence of the law. It would serve no useful pur- 
pose to enter into a detailed statement of the accounts and point out 

each item of difference. The true state of the accounts be- 
776 ~—=tween the parties upon the facts as found and the law is 

shown in the statements and exhibits, appearing in and at- 

tached to the deposition of the accountant, Mr. Convers. 
This witness is disinterested, and is an honest and competent ac- 
countant and book-keeper. He had access to the books and papers 
of both parties, and his statement of the accounts is based on facts 
clearly established by the evidence. From these statements it, ap- 
pears that if the defendant had complied with his contract, and held 
the cotton until the opening of the market in 1881 and sold them, 
and accounted for the proceeds according to the actual weight, grade, 
and condition of the cotton, there would have been nothing due him 
from Moore, but a small sum due to the latter. The only point of 
difference between the parties which is left in doubt by the evi- 

dence relates to the rate of interest Moore was to pay. He 
777 ~—s claims he was to pay only 8 per cent., which Peper claims he 

was to pay 10. The fact that the notes draw 10 per cent. isa 
strong circumstance to show that from their date, at least, balances 
were to draw that rate. In the statement of Mr. Convers interest is 
calculated at 8 per cent.; but if the additional 2 per cent. is allowed 
the defendant it is more than overcome by an error made in allow- 
ing commissions to the defendant in the statement of the accounts. 

The defendant charges $966.90 for commissions and this item is 
allowed to him in Mr. Convers’ statement of the account. It isa 
settled rule of law that a factor or other agent who is guilty of fraud 
or gross negligence in the conduct of his principal’s business forfeits 
all claim to commissions or other compensation for his services. 

Story Ag., §§ 333, 334; 1 Pars. Cont., 99; Segar v. Parrish, 
778 20 Grat., 672; Vennum vs. Gregory, 21 Towa, 326; White vs. 

Chapman, 1 Starkie, 113; Hammond v. Holiday, 1 Car. & P., 
384; Denew v. Daverell, 3 Camp., 451; Hurst vs. Holding, 3 Faunt., 
32: Hill vs. Featherstonhaugh, 7 Bing., 569; Turner v. Robinson, 
6 Car. & P., 16; Smith v. Crews, 2 Mo. App., 269; Brannan vs. Strauss, 
75 Ill, 234. In this case the defendant deliberately returned a 
grossly fraudulent account of sales, kept false books, and sold the 
plaintiff's cotton in violation of his contract. These frauds and 
misconduct made it necessary for the plaintiff to resort to a court 
of equity for an accounting. On these facts the defendant is not 
entitled to commissions or other compensation for his services. 

Allowing the defendant interest at the rate of 10 per cent., and 
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deducting his commission, the balance is still in favor of the plaintiff. 
But the plaintiff is not entitled to a decree for this balance, 
79 ~~ because it about equals the small notes received by the de- 
fendant as collateral, and which are charged to him in the 
statement of the accounts, but which have not been collected. These 
notes being six of W. H. Groves for $50 each, and one of bill for 
$32.48 may be retained by the defendant. Let a decree be entered 
on the original bill perpetually enjoining the defendants from fore- Ba 
closing, by sale by trustee or otherwise, the deeds of trust mentioned Bic 
in the bill and requiring the defendant to surrender said deeds and 
the notes of the plaintiff Moore for cancellation, and dismissing the 
cross-bill of Peper for want of equity, and requiring him to pay all 
costs. 
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780) = Usrrep States or America, kastern District of Arkansas: 


I, Ralph L. Goodrich, clerk of the circuit court of the United | 
States for the eastern district of Arkansas, in the eighth circuit, Ry 
hereby certify that the foregoing writings annexed to this certificate s 
are true, correct, and compared coples of the original remaining 
of record in my office. 

In witness whereof I have hereunto set my hand and the seal of 
sald court this second day of August, in the vear of our Lord one 
thousand eight hundred and cighty-three, and of the Independence 
of the United States of America the one hundred and eighth. 

Attest: [SEAL. ] RALPH L. GOODRICH, Cler/, 

by W. P. FIELD, D.C. 


Endorsed on cover: E. Arkansas (. CC. U.S. No. 5S7. Charles 
Gr. Peper, sued as Charles G. Peper & Company, and Geo, G, Latta, 
appellants, rs. Samuel W. Fordyce, assignee of Walter A. Moore & 
Walter A. Moore. Filed 22d September, LSss. 
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IN THE 


Supreme Court of the United States. 


a 


OCTOBER TERM, 1886. 


CHARLES G. PEPER (SUED AS 
CHARLES G. PEPER & CO.,) AND 
GEORGE G. LATTA, 


Appellants. 


Vs. 


SAMUEL W. FORDYCE, ASSIGNEE 
OF WALTER A. MOORE, AND WAL- 


TER A. MOORE, 
Respondents. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF ARKANSAS. 


STATEMENT OF THE CASE FOR APPELLANTS. 
[The references are to the pages of the printed record in this court. ] 


This was a suit in equity, originally brought on June 11, 
1881,! in the United States Circuit Court for the eastern 
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district of Arkansas by Samuel W. Fordyce, a citizen of 
Arkansas, as assignee of Walter A Moore (described in the 
bill as a merchant, doing business in Hot Springs, Arkan- 
sus), as complainant, at the instance of the creditors of said 
Moore, and for their benefit, against Charles G. Peper, 
averred in the bill to be acitizen of Missouri, and described 
as doing business in the city of St. Louis under the name 
of Charles G. Peper & Co., and George G. Latta (as to 
whose citizenship no averment was made in the bill), as 
defendants. 7 

With this suit was afterwards consolidated ! another suit, 
originally brought on October 31, 1881, in the Circuit Court 
of Garland County, State of Arkansas, by the said Walter 
A. Moore and Samuel W. Fordyce, assignee, as plaintiffs, 
against the said Charles G. Peper and George G. Latta, 
defendants ; ? which last mentioned suit was on October 
31, 1881, removed to said United States Circuit Court 
on petition of Peper and Lutta setting forth that there was a 
controversy in said suit between citizens of different States 
which could be fully determined as between them.’ The 
order of the United States Circuit Court consolidating said 
last mentioned suit with the suit first mentioned was made 
on December 20, 1881, by consent.‘ 

The general nature and object of both of said suits, and 
the relief sought therein, were the same; the difference 
between them being,that in the suit first brought in the 
United States Circuit Court, Fordyce, assignee of Moore, 
was sole complainant, whereas in the suit afterwards 
brought in the State Court, and removed and consolidated 
as above stated, said Fordyce and his assignor Moore, were 
both made plaintiffs, and while the general frame of both 
bills was similar, some further allegations were made in 
the latter, as below mentioned. : 
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The relief prayed for in the suit first brought by Fordyce 
alone, wis in substance as follows : ! — 

(1) Torestrain the defendant Latta, as trustee in certain 
deeds of trust in the bill mentioned, from proceeding to sel] 
thereunder certain lands in Garland County, Arkansas, con- 
veyed by Moore to said Latta to secure certain notes 
therein mentioned as given by sail Moore to Charles G. 
Peper & Co., under 2 notice of sale? given by said Latta for 
June 14, 1881; also, 

(2) For an accounting to be had between the defendant 
Peper and the complainant Fordyce, assignee of Moore, in 
respect of certain transactions theretofore had between 
said Moore and Charles G. Peper & Co., in connection with 
which said notes were given and secured ; and, 

(3) For a decree that Peper pay any balance found in 


favor of plaintiff on, account of said transactions, or, if a 


balance should be found due to Peper, for such decree, pro- 
tecting Moore’s other creditors, as the court might deem 
just and proper. 

The averments of this bill, upon which such relief was 
prayed, are below given in substunce. With said bill were 
filed certain exhibits, as follows : ? — 

(1) Copies. of four notes‘ given by said Moore to 
Charles G. Peper & Co., three of them dated January 10, 
1881, at ninety days, six months and nine months from date 
respectively, each note being for $2,433.46, or $7,300.38 in 
all, the fourth note being for $100, dated January 13, 1881, 
due September 1, 1881, all said notes bearing interest from 
date at ten percent per annum: 

(2) Copies® of four deeds of trust from said Moore to 
the defendant Latta (therein described as ‘‘ of the county 
of Garland, State of Arkansas ’’) as trustee for Charles G. 
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Peper & Co.; two of said mortgages being dated, acknowl- 
edged and recorded on January 10, 1881, and conveying 
certain lands in Garland County, Arkansas, to secure the > | 
three notes for $2,433.46 each, above mentioned; one, : 
dated Jan. 13, 1881, to secure the note for $100 above men- 
tioned, and being a second mortgage on part of same lands ; 
and the fourth, dated January 10, 1881, conveying, as 
further security for said notes first mentioned, certain 
frame buildings belonging to Moore, on certain lots in Hot 
Springs, Arkansas, leased to him: 

(3) Copy! of deed of general assignment, with prefer- 
ences, dated May 14, 1881, from said Walter A. Moore to 
Samuel W. Fordyce, conveying all said Moore’s property, 
real and personal, upon trust for the benefit of his credi- 
tors; the property therein conveyed including, by descrip- 
tion, the same lands mortgaged as above stated to secure 
Peper & Co.; also other lands in Arkansas, also Moore's 
stock of goods at Hot Springs; also his interest in 856 
bales of cotton described as in possession of Chas. G. Peper 
& Co., and in 287 bales of cotton in possession of D. P. 
Rowland & Co., of St. Louis. 

Said deed of assignment gives a list of Moore’s creditors, 
65 in all, besides the United States, the State of Arkansas 
and Garland county, in respect of certain unpaid taxes. 
The debts therein specified foot up in all $88,670.32. Of 
these 65 named creditors 30 held claims on open account 
only, amounting in all to $25,970.24; 25 others held notes 
and acceptances of Moore, amounting in all to $14,159.13 ; 
of the remaining creditors, seven, among whom were Charles 
G. Peper & Co., held both open accounts and notes and 
acceptances of Moore, amounting in all to $48,540.95. Of 
this last amount Chas. G. Peper & Co., according to the 
recitals in said deed of assignment, held notes amount- 
ing to $6,606.92, and open accounts amounting to $34,- 
913.76 —or $41,520.68 in all; the claim of no other single 
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creditor exceeding $2,300. Preference was given, first, to 
the United States, for $102 taxes due; second, to the State 
of Arkansas and Garland county, for $36.06 taxes ; ¢hird, 
to 14 named creditors, for debts amounting in all to 
$6,373.47; and the remaining $82,155.79 of debts, of 
which Chas. G. Peper & Co. held more than half, were to 
be paid pro rata, so far as the assignment was concerned. 

(4) Copies of notices of sales under each of the above 
deeds of trust, for June 14, 1881, signed by Latta as 
trustee, were also filed as exhibits to said bill.! 


Said bill of complaint averred, in substance : — 


That in August, 1881, the defendant Peper, doing busi- 
ness as a factor in St. Louis under the style of Chas. G. 
Peper & Co., agreed with Walter A. Moore (assignor of 
complainant), then a merchant in Hot Springs, Arkansas, 
to honor and pay his drafts to the amount of $7,000 as an 
inducement to Moore to consign to Peper at St. Louis for 
sale on commission cotton which Moore might control or 
purchase in connection with his said business during the cot- 
ton season,— fall, winter and spring next following ; 

That Moore afterwards received from defendant Peper 
$7,000 in money and upon and after the opening of the 
cotton business did consign cotton to Peper, such shipments 
amounting, up to May 14, 1881, to 927 bales ; 

That after commencing said shipments Moore, under | 
agreement with Peper, drew on him for and received money, 
amounting in all, from the commencement to the close of 
said transactions to $39,984.58; which was all the money 
ever received by Moore from Peper ; 

That on January 10, 1881, Peper having on hand unsold a 
large quantity of Moore’s cotton, and insisting that Moore 
would on a fair estimate of its value be indebted to him in 
$7,300.38, induced Moore to execute three promissory notes 
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for $2,433.46 each at 90 days, 6 months and 9 months re- 
spectively, with interest from date at 10 per cent per an- 
num ; and by representing to and assuring Moore that if he 
would secure said notes he (Peper), would hold all cotton of 
said Moore then in his hands or thereafter to be consigned 
to him until it should rise in price and could be profitably 
sold, induced Moore to execute two deeds of trust to George 
G. Latta, on certain lauds in Garland County, Arkansas, 
(particularly described in the bill) with power of sale on 20 
days’ notice in case of default, etc. ; and also on the same 
day induced Moore to execute to Peper another note for 
$100 payable September 1, 1881, for money to be thereafter 
paid Moore by defendant, and to secure the same by another 
deed of trust to Latta on the same land, with power of sale, 
etc., and also a fourth deed of trust upon a frame building 
on certain lots in Hot Springs ; copies of all said deeds being 
attached to and made part of the bill; 

That Peper, as a further inducement to Moore to execute 
said notes and mortgages, promised that if he would do so 
he (Peper) would furnish and advance to him such money - 
as he might need in his business prior to any advance in the 
price of cotton at which Moore might be willing to sell ; 

That Moore has, since the first advances were made to 
him, paid Peper $5,337.38 ; 

That of all Moore’s cotton so consigned to him, defendant 
sold prior to June 2, 1881, only 62 bales to plaintiff’s 
knowledge, though plaintiff charges on information that 
Peper in May, 1881, transferred the whole of said cotton to 
his own name with a view to make it appear that he had 
sold it in case of rise in price; 

That on June 2, 1881, defendant sold all of said cotton, 
860 bales, at 9 1-8 cents per pound, against the objections of 
plaintiff and of Moore and some of his creditors, but has 
rendered no account of said sale to plaintiff or to Moore ; 

That defendant unjustly claims large sums for insurance 
and attention to said cotton ; 

That exclusive of said last mentioned sale Moore owes 
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defendant altogether not more than $34,547.20, and that if 
said last mentioned sale were properly accounted for Moore 
would owe Peper nothing, but Peper would be indebted to 
Moore, though Peper pretends that Moore owes him about 
$15,000: 3 

That said notes are not independent of the open account 
between Peper and Moore, but are for part of the $39,984.58 
advanced as above stated : 

That a copy of the assignment from Moore to the com- 
plainant Fordyce is attached to the bill: that plaintiff fully 
qualified as such assignee ; that Moore is insolvent and his 
creditors numerous ; two of them have instituted suit in this 
court to carry out said assignment, to which suit a large 
number of said creditors have made themselves parties, 
including the defendant Peper ; 

That said principal defendant, Peper, is a resident and 
citizen of the State of Missouri and that plaintiff (For- 
dyce) is a resident and citizen within this district of Arkan- 
Sas. 

That the taking of ‘an account of the transactions be- 
tween Moore and Peper is essential to the interest of all 
concerned, the property embraced in said deeds of trust being 
worth $15,000; that notices of sale under said three deeds 
of trust and chattel mortgage, of which copies are attached 
to and made part of the bill, have been published by the 
defendant and Latta, announcing sales thereunder on June 
14, 1881, to pay said notes, and that such sales will be made 
unless restrained by order of this court; in which case said 
property will be sacrificed, the title clouded and embar- 
rassed so that nothing will be realized theretrom ; said deeds 
of trust and mortgage contain in terms a waiver by 
Moore of the appraisement provided for by the laws of 
Arkansas, and defendants are proceeding in disregard of 
said appraisement laws ; and that plaintiff and the creditors 
are without remedy at law. 

That upon an accounting between them it will appear that 
defendant Peper is entitled to no amount as now due him 


a 


by Moore or a small amount which he is entitled to enforce 
under said deeds of trust; and that it is plaintiff ’s inten- 
tion tor the benefit of the creditors in said assignment to 
redeem said property when the correct amount is ascer- 
tained by such accounting, if found to be as above averred. 

The bill then prays for the relief above stated, namely : 
for an account between the complainant Fordyce and defend- 
ant of the transactions between Peper and Moore, and for 
proper relief according to the balance due either way as 
found; and ‘*that said defendants their agents and at- 
torney in the meantime be restrained from selling said 
lands and property under said deeds of trust, mortgages 
und notices and for such other general relief as the court 
may deem just and proper in the premises.”’ 

This bill was signed by Cohn & Cohn and Murphy, 
Rector & Summers, as solicitors for plaintiff, and was 
sworn to by the complainant Fordyce. 

The record shows! that this bill was filed and writ issued 
June 11, 188i, but does not show that a restraining order 
or temporary injunction was ever granted, or in fact applied 
for in said suit. It is evident, however, that the trustee’s 
sales advertised for June 14, 1881, were abandoned for the 
time. 

On August 10, 1881,’ an answer was filed by the defend- 
ants Peper and Latta, which, in substance, — 

Admits that in the year 1880 an agreement was made be- 
tween the defendant Peper and Walter A. Moore that Peper 
would honor and pay Moore’s drafts ‘* upon condition that 
‘¢said Moore should promptly thereafter commence and 
‘¢thereafter faithfully continue to ship and consign to the 
‘¢snid defendant Peper at St. Louis cotton which said 
‘¢Moore might control or purchase in connection with his 
‘+ business as aforesaid during - cotton season of the fall, 
‘winter and spring following:’ 
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But that although by September 28, 1880, Peper had 
advanced to Moore in cash $7,271.51, yet Moore consigned 
no cotton to Peper until November 12, 1880, though he did 
in the meantime ship to other parties at St. Louis more than 
100 bales of cotton. 

That between July, 1880, and May 16, 1881, Peper ad- 
vanced to Moore in pursuance of said agreement $49,227.72 
in money and merchandise, including interest; during 
which period Moore was constantly shipping cotton to other 
houses in violation of his said agreement, though, when 
remonstrated with therefor, repeatedly promising to do 
better in future and repeatedly violating said promises 
when made ; 

The answer further admits that Moore shipped to Peper 
during said season 929 bales of cotton in all, but denies 
that the total amount advanced by Peper to Moore was 
$39,984.58 as alleged in the bill, averring that said advances 
aggregated $49,227.72 as above alleged. 

Admits the execution of the deeds of trust and mortgage 
alleged in the bill but avers that the quantity of Moore’s 
cotton then in Peper’s hands was as shown by the account 
and statement (exhibit A) annexed to said answer; and 
that said cotton was received by Peper to be sold under the 
rules of the St. Louis Cotton Exchange, under an arrange- 
ment permitting him to sell the same, the whole or any part 
thereof, at any time in Peper’s discretion and without con- 
trol by Moore; and denies that Peper ever agreed with 
Moore to withhold from sale any portion of said cotton for 
any time whatever ; 

Denies that Moore has paid Peper, during said transac- 


_ tions, $5,337.38 as alleged in the bill or has paid in cash 


anything except certain sums shown on said Exhibit A, 
amounting in all to $751.51: 

Alleges that said 926 bales were sold as follows: Decem- 
ber 24, 1880, sixty-two bales; January 17, 1881, one bale ; 
January 26, 1881, four bales; February, 1881, two hundred 
and twenty-nine bales ; June 2, 1881, six hundred and thirty 
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bales; and that the cotton was not sold earlier in order to 
save Moore from bankruptcy ; that the cotton sold in Feb- 
ruary was of low grade and was sold when cotton of low 
grade was bringing a higher price, to wit, 11 1-8 cents per 
pound, on the basis of middling, in St. Louis, than it has 
ut any time since commanded; that the balance of said cotton 
was held by Peper until it was sold as above stated, in hope 
that it would rise in price, it being as much for Peper’s in- 
terest as Moore’s that it should bring the highest price, since 
Moore was largely indebted to Peper and in excess of what it 
could be expected ever to realize ; 

That the cotton so sold, together with one sand pack and 
one bale of mouts, account for the 929 bales so received from 
Moore : 

Denies that the sale in February was made to Peper or 
that the cotton then sold was transferred to him and it fol- 
lows that the motive alleged therefor in the bill was equally 
false; 

Avers that on May 21, 1881, Peper notified Moore in 
writing that he should sell said cotton ten days thereafter 
and did accordingly sell it on June 2, 1881 ; 

Denies that the account above referred to is incorrect in 
any particular, either in respect of charges for storage, insu- 
rance or otherwise : 

Avers that on June 16, 1881, there was and still is due 
Peper from Moore upon the notes and deeds of trust men- 
tioned in the bill of complaint, $6,492.04, and on said date 
there was also due to Peper from Moore on account for 
money advanced and not repaid by cotton or otherwise the 
further sum of $3,300.97, making the total sum thus then 
due of $9,793.01 including interest ; that the property de- 
scribed in said trust deeds remains liable for the payment of 
said $6,492.04 and interest; and that the pretense in the 
bill that Peper owes Moore anything is untrue: 

Admits that Moore is insolvent and has made an assign- 
ment for the benefit of his creditors: and prays to be dis- 
missed, etc. 
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This answer was sworn to by the defendant Charles G. 
Peper. To it was annexed the account therein mentioned 
(exhibit A) 1 which was made up of three itemized state- 
ments of account between W. A. Moore and Chas. G. Peper 
& Co., dated respectively December 13, 1880, January 6, 
1881, and June 6, 1881. 

The first of these statements ? debited Moore with divers 
sums of money paid for him at numerous dates from August 
13 to December 13, 1880, amounting, with interest, to $10,- 
778.87; against which nothing was credited to Moore, but 
a memorandum at foot showed 67 bales of cotton on hand 
and 9 bales to arrive. 

The second account® carried forward said balance of 
$10,778.87 to January 6, 1881, showing further advances to 
Moore, increasing the former debit to $17,686.21, and 
crediting him with proceeds of sales of 62 bales of cotton 
and some hides, and leaving the balance due C. G. Peper 
& Co., January 6, 1881, of $14,189.39, with 193 bales of 
cotton on hand and to arrive. 

The third statement‘ carried forward this balance from 
January 6, with further debits and credits down to June 16, 
1881; debiting Moore with numerous further payments and 
crediting him with proceeds of sundry sales of cotton, and 
also with the amount of the three notes given January 10, 
1881, for $2,433.46 each ; the balance claimed as due C..G. 
Peper & Co., June 16, 1881, on open account, being $3,- 
350.18. By supplemental entries this balance was reduced 
on July 11, to $3,300.97, with two bales of cotton on hand. 

In addition to the above statement of open account be- 
tween them, exhibit A included a statement ° of the balance 
unpaid on the three notes above mentioned (credited to 
Moore in the open accounts as above stated) showing the 
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balance unpaid on said notes on August 2, 1881, to be $6,- 
492.04. The total amount owing by Moore to C. G. Peper 
& Co. in August, 1881, as averred in said answer, was there- 
fore $9,793.01. 


It does not appear from this record that a replication to 
this answer was ever filed in said cause; nor that any 
further proceeding was had therein until after the second 
suit, below mentioned, had been removed from the State 
court to the United States Circuit Court. 


The transcript from the Circuit Court of Garland County, 
Arkansas, which is a part of this record,! was filed in the 
United States Circuit Court on November 14, 1881, and 
shows the following proceedings in the second suit above 
meutioned. 


On October 31, 1881, a suit was brought in the Circuit 
Court of Garland County, Arkansas, by Samuel W. For- 
dyce, assignee of Walter A. Moore, and said Walter A. 
Movre, as plaintiffs, against Charles G. Peper, trading as 
Chas. G. Peper & Co. and George G. Latta, trustee, as de- 
fendants, based on the same general cause of action,’ and, 
for the most part, making similar averments to those in the 
bill above mentioned. 

The agreement of August, 1880, however, between Peper 
and Moore, as averred in the petition in this suit, was 
different from and much broader than that averred in the 
original bill filed by Fordyce in June. It was now averred 3, 
after stating that Peper visited Moore at Hot Springs and 
solicited him to send him his cotton for sale on commission, 
making certain representations as to his resources, etc., — 


‘¢That said Peper, defendant, urged plaintiff Moore to 
‘¢ consign his cotton for the coming season to said pretended 
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‘‘ firm, and to induce him to do so promised him that they, 
‘* said firm, would advance him money on such cotton and 
‘would hold it until the opening of the fall market of 
‘¢ 1881, unless said Moore should consent to or direct an 
‘‘ earlier sale, and that they would even hold it longer than 
‘¢ the opening of said market if said Moore should so request 
‘* or direct them.”’ 


It was further averred that Moore at first refused, but 
finally agreed to divide his cotton business and consign to 
Peper’s firm at least one-half of the cotton he might acquire 
during the following season, opening in the fall of 1880 and 
ending with the spring of 1881, on terms and stipulations 
as to sales and advancements as above set forth, — that is, 
that Peper would hold Moore’s cotton, unless authorized by 
Moore to sell the same, until the fall of 1881; and that 
Moore under this agreement consigned to Peper & Co., in 
St. Louis, 929 bales of cotton averaging 480 pounds per 
bale. 

This petition further averred, as to the deeds of trust of 
January 10, 1881, above mentioned (and which were also 
made exhibits thereto) 1 that Peper represented to Moore 
that his firm still intended to perform their agreement 
and hold all cotton then and thereafter to be consigned 
to them by Moore for a good market, but that the price 
of cotton had fallen so far below what was expected that 
their advances to Moore were $7,300.38 in excess of its 
probable value at the present price, and entreated Moore 
to give further security for the same, stating that they 
were dissatisfied with their agreement as matters stood — 


‘*but would be content with the same and would carry it 
,¢ out to the fullest extent, if said Moore would give them 
, additional security for said sum of $7,300.38, and would 
.fadvance them to the extent of all future shipments by 
.¢ him of cotton and would in no event sell any of said cot- 
.‘ ton until the fall opening of the fall market of 1881 unless 
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‘he should order them, and that they would in no case 
‘< sell said cotton on a low market without the consent and 
‘¢ direction of said plaintiff Moore.’’ 


That thereupon Moore executed said three notes for $2,- 
433.46 each, dated January 10, 1881, at 90 days, 6 months, 
and 9 months, with 10 per cent interest, and executed to 
the defendant Latta, as trustee, the deeds of trust above 
mentioned as security therefor, — being the same deeds of 
trust mentioned in the original bill of Fordyce, of which 
copies were annexed : 

That on May 16, 1881, Moore being unable to pay his 
debts, through defendant’s failure to comply with his agree- 
ment to make advances, and the low price of cotton, at which 
he was unwilling to sell, made an assignment to the plaintiff 
Fordyce for the benefit of his creditors, which was accepted 
by said assignee ; 

That defendant thereafter notified Fordyce and Moore 
that he would sell said cotton within ten days, without 
further notice, unless Moore would send them $8,000, 
exclusive ot suid notes, as a payment on account ; that plaint- 
iffs both forbid said sale, but defendant when the market 
was at its lowest stage sold said cotton at 9 and 9 1-8 cents 
per pound, except 229 Wales which he had previously sold 
at 11 1-8 cents per pound, but which he reported as sold 
ut 9 1-8 and 9 cents per pound, on June 2, 1881, when the 
last sale was made: 

That said sale on June 2, 1881, was pretended, defend- 
ant merely transferring the cotton to his own name in order 
to defraud plaintiffs ; that cotton before and at the opening 
of the fall market of 1881, and since, was worth 12 1-2 
cents per pound and that Moore’s cotton was worth that sum 
and plaintiffs would have received that price if defendant 
had not wrongfully sold at low price as aforesaid ; 

That defendant after said assignment was made wrong- 
fully brought attachment suits in the Garland County 
Circuit Court against Moore and garnished his debtors, 
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thereby preventing collection of said debts and causing 
further loss to plaintiffs by said attachments, which were 
brought maliciously and without cause ; 

That defendants have advertised that they will sell all of 
said property under said deeds of trust on October 31, 1881, 
copy of said advertisement being annexed to and made part 
of this complaint; that defendant Latta, at Peper’s in- 
stance, has procured an appraisement of said property at 
less than half its value, and defendants seek to sacritice and 
buy it in for $7,300.38 and interest, and will do so unless 
restrained, etc.; that plaintiff Moore has paid upon said 
notes and interest $1,242, with which defendant refuses to 
credit him, and will, unless restrained by order of this court, 
sacrifice said property, to the irreparable injury of plaintiffs 
and the ruin of Moore, who is remediless at law; that said 
mortgage and deeds of trust were procured through false 
and fraudulent representations as above set forth, and but 
for them would never have been executed. 

The petition ends with the following prayer for relief: — 


‘¢ Plaintiffs pray that said deeds of trust and mortgage 
‘¢ be delivered up and cancelled, and that defendants, their 
‘s agents and attorneys be restrained from selling said prop- 
‘serty or any part thereof, or any other property under 
‘¢them, and for such other and general relief as to the 
‘¢ court shall seem just and proper.’’ 


This complaint was sworn to by the plaintiff Moore, and 
copies of said deeds of trust and of the advertisements of 
sale thereunder to be held on October 31, 1881, were 
attached as exhibits thereto.! 


It would seem, from certain affidavits which were filed in 
the Garland county Circuit Court, in this suit, on October 31, 
1881,” that an application was made by plaintiffs therein on 
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October 29, 1881, for a temporary injunction to restrain the 
sale of said property, advertised for October 31 ; that it was 
opposed on the ground that the former suit, brought by 
Fordyce in the United States Circuit Court, on June 11, 
1881, had been settled by an agreement dismissing the 
same, signed by Cohn & Cohn, solicitors for Fordyce, 
representing themselves as attorneys for both Fordyce ! 
and Moore; but that Moore denied the authority of Cohn 
& Cohn to make any such agreement for him. A copy of 
said agreement is given on page 52 of the printed record 
herein. 

It further appears, however, that on October 31, 1881, a 
temporary injunction was granted as prayed for, restraining 
the defendants Peper and Latta from selling or further 
interfering with the right, etc., of the plaintiffs, Fordyce 
and Moore, or either of them in the lands and premises 
mentioned in said petition, until the further order of the 
Garland Circuit. Court; which injunction was served upon 
both Peper and Latta personally at Hot Springs, Arkansas, 
on October 31, 1881.? 

On the same day, October 31, 1881, Peper and Latta filed 
their petition in the Garland Circuit Court, duly verified, 
for the removal of said cause to the United States Circuit 
Court? averring that Peper was a citizer. of Missouri, and 
that Fordyce, Moore and Latta were citizens of Arkansas, 
the latter being the trustee in the deeds of trust conveying 
certain lands to him, the sale of which the suit was brought 
to enjoin; that the matters in dispute exceeded $500, and 
‘‘ that there is a controversy in this suit between citizens 
‘s of different States and which can be fully determined as 
‘s between them.’’ The necessary bond was given by Peper 
and the cause was thereupon ordered by the Garland Circuit 
Court to be removed to the United States Circuit Court ; 
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and the transcript was filed in the latter court on November 
14, 1881.1 

On November 21, 1881, an answer was filed by Peper and 
Latta,? in the United States Circuit Court, entitled in the 
suit of Fordyce and Moore against Peper and Latta, — that 
is, in the cause which had been removed from the State 
court, — and purporting to be an answer to the bill of com- 
plaint in that suit. 

Said answer in substance repeats the denials and aver- 
ments contained in the answer filed in said court by Peper 
and Latta on August 10, 1881, in the former suit brought 
by Fordyce alone; but also answers the further averments 
contained in the joint petition of Fordyce and Moore (filed 
in the second suit) in respect of the alleged agreement be- 
tween Peper and Moore in August, 1880, as follows : — 


‘sThat the only agreement the defendant Peper ever 
‘made with said Moore respecting the shipment and pur- 
‘chase of cotton was, in substance, that he would advance 
‘¢from time to time to said Moore moneys, and that said 
‘¢ Moore should ship to him at St. Louis, a large amount 
‘sof cotton, certainly as much as he said Moore should ship 
‘¢ during the same period to D. P. Rowland & Co., a cotton 
‘house in St. Louis. And defendant denies that there was 
‘sever any agreement or understanding whatever that he 
‘+ suid defendant was to hold any portion of the cotton said 
‘s Moore was to ship to him until the fall of 1881 ora single 
‘day or hour after this defendant should conclude to his 
*¢ discretion that it would be best to sell said cotton.”’ 


Said answer further avers in substance, that although Moore 
agreed to commence shipping cotton at once to Peper, and 
although by September 28,1880, Peper had advanced to Moore 
$7,271.51 in cash, Moore did not consign a bale to him until 
November 12, 1880, though meanwhile he had shipped to 
Rowland & Co. more than 100 bales ; that Moore’s indebted- 
ness on June 16, 1881, to Peper was $6,492.04, balance due 
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on said notes secured by deeds of trust, and $3,300.97 bal- 
snce due on account for moneys advanced, being a total of 
$9,793.01, with interest, due June 16, 1881; and that the 
total advances made to Moore by defendant, between July, 
1880, and May 16, 188], were $49,227.72, and the entire 
amount of cotton received during that period 969 bales ; 
and that the cotton of Moore, sold prior to June 2, 1881, 
viz., 229 bales, as duly credited to him in account at the 
rate at which they were sold. 

That on June 11, 1881, the plaintiff Fordyce brought suit 
in this (the United States Circuit) court for an injunction 
to restrain the sale of the same property, the sale of which is 
sought to be enjoined in this suit, the averments of the said 
bills of complaint and the relief therein demanded being 


substantially the same; said Moore having, on May 16, 1881, - 


assigned all his interest in said lands to Fordyce and having 
no standing in court to enjoin the sale thoreof ; 

That pending said former suit and after answer filed 
therein, defendants and said Fordyce and Moore entered 
into a written agreement on September 28, 1881, of which 
a copy Is annexed (Exhibit A) stipulating that in considera- 
tion of Peper’s reducing his claim on account against 
Moore by $3,000 and paying $400 cost of suit, the claim 
evidenced by said notes and deeds of trust should stand 
unabated and said former suit should be dismissed at 
plaintiff ’s costs: and that said plaintiffs agreed thereby 
that no further suit to restrain Latta or Peper in foreclosing 
said deeds of trust should be brought, or procured to be 
brought, by either of them. That in pursuance of said 
agreement defendant Peper paid $400 cash to plaintiff ’s 
attorneys, and said suit was thereupon formally dismissed 
by an entry of record in this court on October 7, 1881, 
which entry is as follows: — 


‘¢Comes the complainant by Murphy & Rector and Cohn 
& Cohn, his attorneys, and on their motion it was ordered 
that this cause be dismissed at plaintiffs’ costs.’’ 


stains Wain 


And for greater certainty defendants ask leave to refer to 
the files and records of this court in said suit, which was 
numbered 430 on the chancery docket ; and insist that com- 
plainants are concluded and estopped by said agreement 
from maintaining this suit and plead res adjudicata; and 
pray to be dismissed, etc. 

This auswer was verified by affidavit of J. H. Morgan, 


agent of the defendant Peper, to the effect that he was fa- 


miliar with all the facts stated in said answer, and that the 
sume were true of his own knowledge, except, etc. 
Exhibit A mentioned in said answer as an exhibit filed 


therewith, was as follows: 1 — 


These presents witness, That whereas George G. Latta, 
of Hot Springs, Arkansas, for the interest of C. G. Peper 
& Co., of St. Louis, has advertised for sale certain prop- 
erty belonging to Walter A. Moore, of said Hot Springs, 
conveyed to him by said Moore in trust to secure any then 
existing indebtedness by notes of hand of said Moore which 
might be then due to said Peper & Co., said notes being 
referred to in said déeds of trust or mortgages; and 
whereas, in addition to said notes, said Peper & Co, asserted 
a claim and account for a sum in excess of what thev were 
entitled to claim, according to the view of said Moore and 
his assignee, S. W. Fordyce; and whereas, to ascertain the 
true indebtedness due said Peper & Co., the said Fordyce, 
as said Moore’s assignee, for the benefit of his creditors, 
instituted suit in the United States Circuit Court for the 
astern district of Arkansas to restrain said sale and for the 
redemption of the property mentioned in said deeds upon 
the actual indebtedness being ascertained against said 
Peper & Co., and also said Latta, as trustee, in which suit 
2 restraining order has been granted to stay said sale until 
said amount could be ascertained and sufficient time had 
expired to redeem said property ; and whereas, now in con- 
sideration of the premises and the testimony in said case, 
and the demands of said assignee and said Moore in this 
regard, said Peper & Co. pay the costs of said proceedings 
in said court at the delivery of these presents, as verbally 
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agrecd, concede thut no damages have accrued to them or 
said Lattu in consequence of eaid suit, and reduce their 
claim and account as aforesaid to the sum of three thou- 
sand dollars, to date from this date: Now, therefore, in 
consideration of said facts, said Fordyce and said assignee 
agrees to dismiss said suit at his cost ; and he and the said 
Moore agree that no further suit to restrain said Latta or 
said Peper & Co. in foreclosing said deeds of trust and 
mortgages, under power of sule or otherwise, shall be 
bought ‘by either of them, nor shall they procure any other 
person to do the same for their interest ; but nothing herein 
contained is to affect any claim or demand which either the 
suid Fordyce, as said assignee, or the said Moore may bave 
against said Peper & Co. for damages on account of any 
attachment and garnishment suits against said Moore and 
parties indebted to him, brought by or in behalf of said 
Peper & Co., in the Garland Circuit Court, or in any court 


of Arkansas, it being understood that nothing herein con- © 


tained shall be regarded as an admission on the part of said 
Peper & Co., or any liability on their part arising out of 


said attachment. 
S. W. Forpyce, 
W.A. Moore, 
By Coun & Conn, 
Their Attorneys. 
GEORGE G. LaTTA, 
and CHaRLes G. Peper & Co., 
By W.G. WHIPPLE, 
Altorney. 
Filed Nov. 21, 1881. 
Ratpew L. Goopricn, Clerk. 


The record shows that this second suit, when removed 


from the State court, was placed on the chancery docket of 


the United States Circuit Court as cause No. 451. After 
the filing of said answer therein, on November 21, 1881, 
no further steps were taken in either suit until December 20, 
1881, when an order was entered, by consent,! in said original 
suit No. 430, that the same be consolidated with said second 
suit No. 451, on the chancery docket, and that the two 


! Pr, Ree. pp. 29-30. 


= 


ki 


ee 


causes be tried as one suit under the title of cause No. 
451. 

Nothing further was done in said cause until April, 1882, 
when the deposition of D. P. Austin was taken for com- 
plainants, at Little Rock, and filed April 25, 1882.1 

On June 16, 1882, a cross-bill was filed in said consoli- 
dated suit by the defendants, Peper and Latta, against the 
complainants, Fordyce and Moore, briefly setting forth the 
indebtedness of Moore to Peper in accordance with the 
averments contained in the answers theretofore filed by 
him, and claiming the same balance of $9,793.01 as due 
from Moore to Chas. G. Peper & Co., June 16, 1881, 
viz. : $6,492.04 upon said notes given by Moore in Janu- 
ary, 1881, and $3,300.97 balance of open account, and 
referring to the statement of account attached to Peper’s 
answer to the original bill, filed August 10, 1881; «also 
averring the execution of the deeds of trust mentioned in 
the bills of complainant and praying that an accounting be 
had between the parties hefore the master, under the 
orders of the court, and ‘that on the coming in of said re- 
port of said master, the court would ascertain and decree 
the amount due to Peper & Company, and would order the 
foreclosure of the equity of redemption in the lands de- 
scribed in said deeds of trust and chattel mortgage and 
sale thereof on default, etc., and for general relief? This 
answer was sworn to by the defendant Peper. 

On July 3, 1882, the complainants Fordyce and Moore 
filed their answer to said cross-bill, ? which was sworn to by 
Moore, denying the averments thereof, in substance repeat- 
ing the averments of the original bill; and praying for a 
decree that the notes, mortgages and deeds of trust be 
brought into court to be cancelled and that they recover of 
said Peper the sum of $1,500, alleged to be the balance 
due to Muore upon a just accounting between them. 


1 Pr. Rec. pp. 59-63. 
2 Pr. Rec. pp. 53-55. 
8 Pr. Rec. pp. 55-7. 


a 


On July 10, 1882, another answer to said cross-bill was 
filed on behalf of said complainants Fordyce and Moore 
denying that on June 16, 1881, or at any other time 
Moore was indebted to Peper & Co., in any sum on 
said notes, and averring that Moore had consigned to 
Peper & Co. cotton more than enough to sutisfy said 
amount, which cotton Peper & Co. had sold and converted 
to their own use; denying that Moore was indebted to 
C. G. Peper & Co., on open account or otherwise, in any 
sum; averring that on May 16, 1881, when Moore’s assign- 
ment to Fordyce was executed, Peper & Co. were indebted 
On open account in over $1,000, which claim was among 
the assets then assigned by Moore to Fordyce mentioned 
in said assignment, ‘* being the extenuated profits on 862 
bales of cotton theretofore consigned by Moore and held by 
Peper & Co.’’ 

Said answer further states as follows : — 


‘s And they deny that said complainants or either of them 
‘*made, entered into, or even confirmed the alleged agrce- 
*©ment of September 28, 1881, whereby the former suit by 
‘¢the said Fordyce against these defendants was dismissed 
‘San this court’’ :— 

And further deny that either of complainants compro- 
mised or agreed to compromise any demand with defend- 
ants for any sum, or that defendants paid them $400 or 
any sum as averred, or that either of complainants agreed 
that said notes and deeds of trust were valid or that no suit 
would be brougkt to enjoin their collection or prevent the 
sale of said lands, or that their attorneys Murphy & Rector 
ever dismissed or agreed to dismiss said suit ; that said suit 
was dismissed without their knowledge and consent or that 
of their said solicitors and that Cohn & Cohn had no author- 
ity, right or employment to compromise said claim or 
dismiss said suit or to make said agreement of Sept. 28, 
1881, their action in the premises being unauthorized by 
complainants or either of them and by them wholly repudi- 
ated. 
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This answer was sworn to by C. G. Convers,! describing 
himself as the agent of said Fordyce, now absent from the 
county. 

On the same day July 10, 1882, a general replication to 
the answer of Moore and Fordyce to said cross-bill was 
filed by Latta and Peper.’ 


No order of reference was ever made in said cause, al- 
though the original bill filed by Fordyce alone on June 11, 
1881, prayed? for an account to be taken between said par- 
ties and the cross-bill filed by Peper and Latta in the con- 
solidated suit on November 21, 1881, expressly prayed * for 
an accounting to be had before the Master and for a final 
hearing to be had on the coming in of the Master’s report. 

Depositions of sundry witnesses were taken at St. Louis, 
Hot Springs and elsewhere, to some of which voluminous 
exhibits were attached in the form of statements of accounts, 
lists of numbers and weights of cotton bales, accounts of 
sales of cotton, certificates as to weights, also as to damn- 
ages and repairs to cotton, etc., said exhibits together oc- 
cupying more than 150 pages of this printed record.’ 


The cause was heard before his Honor, District Judge 
Caldwell, in May, 1883, being taken as ‘* submitted on the 
bill and the cross-bill,’’® and a final decree was entered, 
perpetually enjoining Charles G. Peper and George G. Latta, 
the defendants tothe original bill, and each of them, their etc., 
from selling or attempting to sell under the deeds of trust 
mentioned in said bill the real estate or any part thereof 
and requiring them to deliver up to the plaintiffs for can- 
cellation the said deeds of trust and notes of Walter A. 
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Moore ; also dismissing the cross-bill 1nd awarding all costs 
against the defendant Peper. In view of the question of 
jurisdiction submitted on behalf of the appellants here, it is 
proper to give such decree in full, as follows : — 


This cause having heretofore been submitted on the bill 
and the cross-bill, and the court being now well and suffi- 
ciently advised of what decree to render, it is ordered, ad- 
judged, and decreed that Charles G. Peper and George G. 
Latta, the defendants to the original bill, and each of them 
and their attorneys and agents be, and they are hereby, 
perpetually enjoined from selling or attempting to sell, un- 
der the deeds of trust mentioned in the bill, the real estate 
or any part of it described in said deeds of trust, or from 
foreclosing the said deed of trust or mortgages in any man- 
ner whatever, or attempting to do-so, and the said defend- 
ants are required to surrender and deliver up to the plaintiffs, 
or the clerk of this court for cancellation, the said deeds of 
trust and notes of Walter A. Moore therein mentioned, and 
the suid defendant George G. Latta is required to acknowl- 
edge satixfaction of said deeds of trust on the margin of the 
record where the same are recorded in Garland County, 
Arkansas. 

It is further ordered, adjudged and decreed that the cross- 
bill of the said Charles G. Peper be dismissed for want of 
equity, and that said Charles G. Peper pay all the costs in- 
curred in this case on the original bill and cross-bill and the 
defendants in the original bill pray an appeal to the Su- 
preme Court of the United States, which appeal is granted. 


On June 9, 1883, an appeal bond was filed and approved,! 
and so said cause comes on appeal to this court. 


As above shown, said final decree contained no finding 
of facts. It was simply a decree perpetually enjoining 
both the defendants, Latta and Peper, and each of them, 
from selling said lands under said deeds of trust, or in 
any manner attempting to foreclose the same, and re- 
quiring them to deliver up said notes and deeds of trust 
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for cancellation, and further requiring the defendant Latta 
to satisfy of record said deeds of trust in Garland county, 
Arkansas ; also dismissing the cross bill for want of equity 
and awarding all costs against Peper. 

The question of jurisdiction which is presented for ap- 
pellants in this court, does not appear to have been raised 
by either party in the courts below, nor to have suggested 
itself to that court at any stage of the cause. 


The conclusions of fact, however, upon which said final 


decree was based, are set forth in the opinion of the Dis- 


trict Judge who heard and decided the cause, and which is 
made part of this record.1 Omitting the preliminary state- 
ments as to the transactions between the parties and the 
nature of the suit, — which is treated us though only one 
suit had been brought in the United States Circuit Court, 
no allusion being made to the removal of the second suit 
from the State court or its consolidation with the former 
suit, —the result of the testimony 1s stated, substantially as 
follows : — a 


1. That Peper agreed with Moore, in consideration that 
the latter would ship him his cotton and execute the deeds 
of trust to secure advances, to hold the cotton until the full 
opening of the cotton market in the fall of 1881, unless 
Moore should order it sold before that time ; 

2. That during the cotton season of 1880-81 Moore 
shipped to Peper 929 bales of cotton, and other articles ; 
the first cotton so shipped, amounting to 67 hales, being 
sold in December, 1880, and an account of sales rendered 
to which no exception is taken, — the contention relating to 
the remaining 862 bales ; 

3. That in July, 1881, Peper transmitted to the assignee 
of Moore an account of sales showing that 858 bales had 
been sold on June 16, for 9 1-8 cents per pound; that this 
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account of sales is conclusively shown to be grossly fraudu- 
lent, the fact being that instead of 858 bales being sold on 
June 16 for 9 1-8 cents per pound, 258 bales of that number 
had been sold on February 14 for 11 1-8 cents per pound, —. 
no entry of this sale of February 14 ever having been made 
in Peper’s books and no account of the sale being rendered ; 

4. That Peper received the money for the 258 bales so 
sold on February 14 at 27 1-8 cents per pound, but no credit 
was given to Moore, and he was charged with interest on 
all advances made to him from the period from February 
14 to June 16; and that this was a deliberate fraud for 
which no pretext or excuse was shown ; 

5. That the difference in the price of the cotton at the 
time the 258 bales were sold and the time it was reported 
sold, and the storage, insurance and interest on the proceeds 
of the sale for the like period, amounts to nearly two thou- 
sand dollars; and that no entry relating to the sale of the 
858 bales of cotton appears on defendant’s books prior to 
July: and that these facts utterly discredit Peper and his 
books. 

6. That by the terms of the agreement with Moore, as 
above stated, Peper was restrained from selling the cotton 
before the opening of the cotton market in the fall of 1881, 
unless Moore should order it sold before that time; and, 
neither Moore nor his assignee Fordyce having ratified the 
sales which were made, Peper must account to plaintiff for 
the difference in the price of cotton at the time it was sold 
and the price in the fall of 1881; 

7. That there is a wide discrepancy in the accounts of 
the respective parties in respect of the weights, grades and 
conditions of the cotton, and as to all these points the clear 
weight of evidence is with the plaintiff. 

The opinion further states: ! 


‘¢ The difference between the parties aggregates a large 
‘ssum. Moore claims and testifies that Peper owes him 


1 Pr. Rec. p. 355. 


Coe” 
s. 


oo ee 


‘¢ $6,760, and Peper claims and testifies that Moore owes 
‘shim $10,000. The accounts and claims on both sides 
‘>have been carefully examined in the light and evidence of 
‘the law. It:would serve no useful purpose to enter into 
‘Sa detailed statement of the accounts and point out each 
‘*item of difference. The true state of the accounts be- 
‘‘ tween the parties upon the facts as found and the law, is 
‘*shown in the statements and exhibits appearing in «and 
‘attached to the deposition of the accountant, Mr. Con- 
‘svers. This witness is disinterested, and is an honest and 
‘*competent accountant and book-keeper. He had access 
‘to the books and papers of both parties, and his state- 
‘ment of the accounts is based on facts clearly established 
‘sby the evidence. From these statements it appears that 
‘sif the defendant had complied with his contract and held 
‘© the cotton until the opening of the market in 1881, and 
‘‘sold then, and accounted for the proceeds according to 
‘the actual weight, grade and condition of the cotton, there 
‘would have been nothing due him from Moore, but a 
‘* small sum due to the latter.’’ 


The court found, however, from the fact that the notes 
executed by Moore bore interest at the rate of ten per 
cent, that this was the rate of interest agreed on between 
the parties, instead of 8 per cent, which latter rate was 
adopted by Convers in his statement; but further found 
that this difference of two per cent in interest, in favor of 
Peper, was more than overcome by an error made in allow- 
ing commissions to Peper in Convers’ statement of the ac- 
counts ; it being held, as matter of law, that a factor, guilty 
of fraud or gross negligence in the conduct of his principal’s 
business, forfeits all commissions. 

The opinion further states,! — 


‘¢Jn this case the defendant deliberately returned a 
‘sorossly fraudulent account of sales, kept false books, 
‘sand sold the plaintiff’s cotton in violation of his contract. 
‘s These frauds and misconduct made it necessary for the 
‘¢ plaintilfto resort to a court of equity for an accounting. 
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+¢On these facts the defendant is not entitled to com- 
‘¢ missions or other compensation for his services. Allow- 
‘sing the defendant interest at the rate of ten per cent and 
‘‘ deducting his commission, the balance is still in favor of 
‘‘the plaintiff, but the plaintiff is not entitled to a decree 
‘‘ for this balance, because it about equals the small notes 
‘s received by the defendant as collateral, and which are 
‘scharged to him in the atatement of the accounts, but 
‘¢ which have not been collected.’’ 


The small notes referred to, amounted, as stated in said 
opinion, ! to $332.48, which the defendant was allowed to 


retain; but a final decree was directed and entered as above 
stated. 
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THE QUESTIONS INVOLVED. 


Appellants submit that the questions for the consider- 
ation of this court, upon this record, are the following : — 


As tu the jurisdiction of the Circuit Court. 


1. Whether the Circuit Court had jurisdiction of the 
original suit brought by Fordyce, sole complainant against 
Peper and Latta, on June 11, 1881? 

2. Whether the Circuit Court bad jurisdiction of the sec- 
ond suit, brought on October 31, 1881, in the Circuit Court 
of Garland County, Arkansas, and on the same day removed 
to the United States Circuit Court? 

3. Whether the Circuit Court had jurisdiction to render, 
in either of said suits, or in the consolidated suit, any de- 
cree such as rendered in this cause? 


As to the decree below, on the merits. 


Whether the decree rendered by the Circuit Court should 
be reversed by this court, independently of the question of 
jurisdiction, upon the pleadings and proof; and more pur- 
ticularly,— 

1. Whether, on the pleadings and proof before it, the 
court should have found that Peper agreed with Moore 
either in August, 1880, or in January, 1881, to hold Moore’s 
cotton until the opening of the cotton market at St. Louis 
in the fall of 1881, unlese Moore should order it sold before 
that time? 

2. Whether, as found by the court below, Peper, in July, 
1881, rendered to Moore’s assignee a willfully fraudulent 
account of sales of Moore’s cotton? 
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3. Whether, as found by the court below, Peper in fact 
sold 258 bales of Moore’s cotton in February, 1881, for 
11 1-8 cents per pound, and received the money therefor 
at that rate, but fraudulently failed to enter such sale in 
his books, or to render any account therefor? 

4. Whether, as found by the court below, the accounts 
kept by Peper with Moore and rendered to Moore or his 
assignee were willfully fraudulent in the particulars stated 
in said opinion? 

5. Whether, as found by the court below, the frauds 
proved against Peper were such as to authorize the court 
below altogether to discredit his testimony and his books 
of account? 

6. Whether, under any agreement made by Peper with 
Moore in respect of holding or selling the latter’s cotton, 
Peper is bound to account to Moore or his assignee, For- 
dyce, for the difference between the price of Moore’s cotton 
at the time it was sold and the price of such cotton in the 
fall of 1881? is 

7. Whether, on the whole proof, the court below was 
justified in disregarding the testimony for defendants in 
respect of the weights, grade and condition of the cotton 
shipped by Moore to Peper? 

8. Whether, on the whole proof, the court below was 
justified in accepting the testimony of the witness Convers, 
as a true statement of the account between the parties, and 
in disregarding altogether the testimony for defendants as 
to said accounts? 

9. Whether, upon the pleadings and proof, the court 
below erred in refusing the prayer of the defendant Peper’s 
cross-bill that an account be taken between the parties 
before a master, under the orders of the court, and that 
upon the coming in of the master’s report a decree be made 
accordingly ; and in dismissing said cross bill and taxing all 
costs in the case against said Peper, notwithstanding a 
balance of $332.48 was found due and unpaid to said Peper 
from said Moore, by said decree? 


ae GB] ame 


THE ERRORS COMPLAINED OF. 


The appellants contend that the decree rendered by the 


court below was erroneous in the following respects : — 


Want of Jurisdiction. 


1. The Circuit Court erred in assuming jurisdiction of 
the original suit, brought on June 11, 1881,! by Fordyce, 
sole complainant, against Peper and Latta, defendants, and 
in rendering said decree therein. 

2. Said Court erred in assuming jurisdiction of the second 
suit, brought on October 31, 1881,? in the Circuit Court of 
Garland County, Arkansas, by Fordyce and Moore against 
Peper and Latta, and removed to said United States Cir- 
cuit Court, and in consolidating said suit with the former 
suit, and in rendering said decree in said consolidated suit. 

3. Said Court erred in rendering a final decree in said 
cause, perpetually enjoining said defendants Peper and 
Latta, and each of them, from selling or attempting to sell 
under the deeds of trust mentioned in the bill the real es- 
tate described in said deeds of trust or any part thereof, 
and requiring said defendants to deliver up for cancellation 
the said deeds of trust and the notes therein mentioned, 
and requiring the defendant Latta to acknowledge satisfac- 
tion of said deeds of trust on the margin of the record ; the 
said court having no jurisdiction to render such decree. 


Erroneous Practice. 


1. The Circuit Court (if it had jurisdiction of said 
cause) erred in refusing to refer said cause to a Master to 
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take an account between suid parties, in accordance with: 


the prayer of the defendant Peper, in his cross-bill filed in 
said suit, to wit: — 


‘¢ That an accounting may be had before the Master of 
‘¢this Court under the orders there of and that said Master 
‘‘ may be directed to take and report the said account be- 
‘tween the said respective parties thereto and that on the 
‘¢scoming in of said report of said Master this court on 
‘¢the final hearing of this cause will ascertain — acne 
‘¢the amount due, etc.: ’’1 


said complainant Fordyce having also prayed in his 
original bill for an accounting between said parties, and the 
account for the taking whereof, according to the settled 
practice of the court, both parties so prayed, being complex 
and intricate, and an unfit subject for examination in court, 
as appears by the record in this cause. 


Erroneous Conclusion of Fact. 


Said decree was erroneous, even if said court had juris- 
diction of said cause, in that it was based upon the follow- 
ing erroneous conclusions or findings of fact, as set. forth in 
the opinion filed in said cause, to wit : — 


1. That the defendant ‘‘ Peper agreed, in consideration that 


Moore would ship him his cotton and execute the deed of 


trust to secure advances, to hold the cotton until the 
full opening of the cotton market in the fall of 1881, un- 
less Moore should order it sold before that time.”’ 

2. That ‘*in July, 1881, Peper transmitted to the assignee 
of Moore an account of sales showing that 858 bales had 
been sold on the 16th day of June for 9 1-8 cents a 
pound,’”’ and that ‘this account of sales is conclusively 
shown to be grossly fraudulent ;’’ and ‘* that instead of 
858 bales having been sold on the 16th of June, for 9 1-8 
cents per pound, 258 bales of that number had in fact 
been sold on the 14th of February for 11 1-8 cents per 


1 Pr. Rec. pp. 54-5. 


Best is 


"we 


sie MN ai 


pound ;’”’ that ‘‘ the difference in the price of the cotton 
at the time the 258 bales were sold and the time it was 
reported sold, and the storage and insurance and interest 
on the proceeds of the sale for the like period, amounts 
to nearly two thousand dollars.’’ 

3. That in respect of the ‘‘ discrepancy in the accounts of 
the respective parties, growing out of differences in 
weights, grades and condition of the cotton, the clear 
weight of the evidence is with the plaintiff on all these 
points.’’ 

4. That ‘‘the true state of the accounts between the 
parties upon the facts as found and the law is shown in the 
statements and exhibits. appearing in and attached to the 
deposition of the accountant, Mr. Convers; ’’ and ‘* that if 
the defendant had complied with his contract, and held the 
cotton until the opening of the market in 1881, and sold 
then, and accounted for the proceeds according to the 
actual weight, grade and condition of the cotton, there 
would have been nothing due him from Moore but a 
emall sum due to the latter.’’ 
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ARGUMENT FOR APPELLANTS. 


I. 


The Circuit Court had no jurisdiction of the original 
suit brought on June 11, 1881, by Fordyce, sole complain- 
ant, against Peper and Latta, defendants. The defend- 
ant, Latta, was a necessary party to said suit, in view of 
the relief therein prayed. No ground of jurisdiction other 
than citizenship appears from that bill, and it does not ap- 
pear from any averment in said bill that said Latta, de- 
fendant, and said Fordyce, complainant, were citizens of 
different States: but it does appear by reasonable intendment 
From said bill and the exhibits filed therewith, that both said 
Fordyce and said Latta were citizens of the State of Ar- 
kansas, and it affirmatively appears from other portions of 
the record that said Latia was a citizen of said State of Ar- 
kansas. 


1. The principal and immediate relief sought in this suit 
was by way of injunction against Latta, the trustee in 
certain deeds of trust therein mentioned, to restrain him 
from selling certain lands situated in Garland County, 
Arkansas, under said deeds of trust, pursuant to notices of 
sale already published by him for June 14, 1881. The 
crounds upon which this relief was sought were, in sub- 
stance, that the notes secured by said deeds of trust really 
represented no existing indebtedness from Moore, grantor 
therein, to Peper, beneficiary therein —and the bill so 
averred in detail. In aid of these latter averments further 
relief was sought by way of an accounting between said 
Peper and said Moore, all the interest and estate of the lat- 
ter in said real estate having some months previously been 
assigned to the complainant Fordyce for the benefit of his 
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creditors. But this accounting was sought only as a means 
of ascertaining the right of the plaintiff, Fordyce, to have 
the defendant, Latta, as trustee in said deeds of trust, re- 
strained from executing the power of sale vested in him 
alone, in case of default in payment of said notes. 

No power of sale under said deeds of trust was vested 
in the defendant Peper ; and though he was properly made 
a party to the suit, as being directly interested in the result 
thereof and also as being charged with the alleged frauds 
upon which plaintiff ’s claim to relief was based, yet the 
principal and substantial relief sought was against Latta as 
trustee. Under these circumstances Latta was a necessary 
party to the suit. 

This is settled beyond any question by the following de- 
cisions in this court : — 


Thayer v. Life Association, 112 U.S. 717; 
Meyers v. Swan, 107 U. S. 547-8; 

Gardner v. Brown, 21 Wallace, 36, 41; 

Coal Company v. Blatchford, 11 Wallace, 172. 


2. The bill averred that Fordyce, complainant, and 
Peper, one of the defendants, were citizens of different 
States; but it averred nothing whatever as to the defendant 
Latta’s citizenship. Upon such a bill the Circuit Court 
could not assume jurisdiction. Where jurisdiction depends 
on citizenship, each plaintiff must be able to sue and each 
defendant must be liable to be sued; and the averment of 
citizenship as to each of them must be explicit. It is not 
sufficient to describe the plaintiff or defendant as ‘of the 
State of Arkansas,’’ nor will it be sufficient to aver that he 
‘sresides in the State of Arkansas.’’ Even where the 
plaintiff was described in the record as an alien, yet, there 
being no express averment that the defendant was a citizen 
of one of the United States, it was held that the circuit 
court had no jurisdiction. It will not even suffice if the 
party in question is described as a citizen of the proper 
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State in the caption of the bill; such citizenship must be 
expressly averred inthe body of the bill. These are famil- 
iar doctrines in this court. 


Bors v. Preston, 111 U.S. 255; 

M. C. & L. M. Ry. Co. v. Swan, Jb. 383; 

Grace v. American Cent. Ins. Co., 109 U. S. 283; 
Godfrey v. Terry, 97 U. S. 171, 175; 

Robertson v. Cease, 97 U. S. 646; 

Jackson yv. Ashton, 8 Peters, 148; 

Hodgson v. Bowerbank, 5 Cranch, 303. 


3. It did appear by reasonable intendment from the bill 
and exhibits filed therewith that Latta was a citizen of Ar- 
kansas, of which State the complainant Fordyce was ex- 
pressly averred to be a citizen; said Latta being described 
in each of the three deeds of trust filed as exhibits with the 
bill and therein expressly referred to, as ‘‘ of the County 
of Garland, State of Arkansas.’’! Moreover, in the peti- 
tion filed in the second suit for removal thereof from the 
State court, which suit was for snbstantially the same relief 
and beween the same parties, with the addition of 
Moore as a complainant, the same deeds of trust being 
filed qs exhibits with the petition therein, it was expressly 
averred that Latta was a citizen of Arkansas.’ 

4. The question of jurisdiction, as depending on citizen- 
ship will be raised by this court, though not raised by 
either party in the court below or by that court. 


Hancock v. Holbrook, 112 U. S. 231; 

M. C. & L. M. Railway Co. v. Swan, 111 U. S. 
382-3 ; 

Grace v. American Cent. Ins. Co., 109 U. S. 283; 

Jackson v. Ashton, 8 Peters, 148. 
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II. 


The Circuit Court had no jurisdiction of the second suit 
brought on October 31, 1881, in the Garland County Cir- 
cuit Court, by Fordyceand Moore, plaintiffs, against Peper 


and Latta, defendants, and removed from said State court 


to the United States Circuit Court on the same day on peti- 
tion of the defendants. No express averment was made, in 
the petition in that suit, as to the citizenship of either For- 
dyce, Moore, Latta or Peper. But the petition for removal 
did expressly aver that both the plaintiffs and defendant 
Latta were citizens of Arkansas; and the record clearly 
Shows that this suit was between the same parties, on the 
same general cause of action, and for the same relief, as 
the former suit already pending in the Circuit Court; and 
of all these facts, appearing in the record, this court will 
take notice as showing want of jurisdiction of said cause. 

1. The same general propositions above stated in respect 
of the suit brought by Fordyce on June 11, 1881, apply to 
this case also; as shown by the cases above cited, some of 
which relate to suits removed from a State court, and to 
which reference is made. 

2. Under these decisions, this Court will of its own 
motion, and although the question of jurisdiction was not 
raised below, reverse the decree rendered below, with direc- 
tions to remand said suit of Fordyce and Moore against 
Peper and Latta to the State court. 


Hancock v. Holbrook, 112 U. S. 231; 
Thayer v. Life Assn. of America, Jb. 717; 
M. C. & L. M. Railway Co. v. Swan, 111 U.S. 382. 


3. A question of costs may arise under the decision in 
Hancock v. Holbrook, 112 U. S. 231, in view of the fact 
that this second suit was removed from the State to the 
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United States Court on the petition of the defendants be- 


low, appellants here. In that case, it appearing that the 
removal was effected with the consent of both parties and 
without the attention of either the State or Federal court be- 
ing called to the jurisdictional facts, this Court awarded one- 
half the costs in this court against each party, with leave to 
the Circuit Court to make such order concerning costs 
therein after the removal as justice might require. This 
order was made as a just one under the special circum- 
stances of that case. 

The circumstances of this case are very different. It is 
submitted for appellants that if the decree is reversed on 
this ground no part of the costs either in this Court, or in 
the United States Circuit Court, should be taxed against 
them. 

Certainly the costs which accrued in the court below in 
respect of the first suit ought not, in justice, to be taxed 
against appellants. They were brought into that court 


against their will, and original jurisdiction was assumed of 


that cause by that court. They did not plead to the juris- 
diction, it is true; but no such rule has ever been adopted 
by this court as that an appellant who fails to raise that 
question in the conrt below, but does raise it successfully 
here, shall for that reason pay any costs. Paragraph 3 of 
Rule 24 provides the contrary, unless by special order 
made. The question of jurisdiction is one which may be 
raised in any court and at any time. 

In respect of the second suit, while it is true that it was 
removed from the State court on the petition of the defend- 
ants below, yet it appears from that petition that the re- 
moval was sought only in respect of the controversy 
between Moore and Peper, who were citizens of different 
States,1 and were averred to be such. This controversy, 
Peper supposed could be fully determined between them in 
the United States Court. If so, he had a right to have the 
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cause removed, so far as that controversy was concerned, — 
and the language of his petition for removal shows that such 
was his purpose. And this is confirmed by the fact that 
after said cause was removed, a cross bill was filed by Peper 
and Latta,! praying for an accounting to be had between 
himself and Moore; the allegations in said cross bill relat- 
ing exclusively to the state of the accounts between 
them. Even if it be held that Peper was wrongly 
advised as to this, and even if Peper were now willing 
to waive that question, this Court will take notice of the 
want of jurisdiction. But the record shows that in remov- 
ing suid cause from the State to the Federal court, the 
defendants acted in good faith, preferring that the contro- 
versy us to the state of the accounts should be deter- 
mined by the Federal court. I[f the plaintiffs below 
preferred the State court (as indicated by their bring- 
ing suit there) it was open to them to raise the question 
of jurisdiction. Neither they nor the Circuit Conrt 
raised that question, and‘the Circuit Court disregarded the 
prayer of the defendants that the taking of the account be 
referred to a Master, and itself tried the whole case, includ- 
ing the complicated accounts between the parties, — adopt- 
ing, in lieu of a master’s report, the testimony of one of 
plaintiff’s witnesses, whom the record shows? to have been 
the confidential agent of the plaintiff Fordyce before either 
of the Suits were brought, and who made affidavit, as such 
agent of Fordyce, to the answer of Fordyce and Moore to 
Peper’s cross bill. 

Under such circumstances, it is submitted for appellants 
that the order as to costs which was made in F/ancock v. 
Holbrook, 112 U. S. 232, under the circumstances of that 
case, would not be just. If this Court should hold that the 
Circuit Court had not jurisdiction of either of the suits which 
were consolidated below, and should reverse the decree and 
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order the dismissal of one suit and the remanding of the 
other for that reason, it is respectfully submitted that the 
appellants ought not to be taxed with any part of the costs, 
either in this Court or in the Circuit Court, in either of said 
suits. 


IIT. 


The Circuit Court erred in rendering a decree enjoining 
both the defendants Peper and Latta from selling said 
lands under the deeds of trust mentioned in the bill, and re- 
quiring them to deliver up the same and the notes therein 
mentioned for cancellation; and in also requiring Latta 
to acknowledge satisfaction of said deeds of trust of record. 


If the Circuit Court had no jurisdiction of either suit for 
any purpose, as above contended, it is clear that it had 
no authority to render the final decree in this cause.! 
This follows unavoidably from the considerations above 
presented ; and is confirmed by the fact that the essential 
relief granted to the complainants below was by way of a 
decree in personam against Latta, as trustee under the deeds 
of trust in question. An inspection of said deeds shows 
that Peper had no power of sale thereunder, nor was any 
title to said land vested in himthereby. The legal title was 
thereby vested in Latta alone, to which was annexed a 
power of sale in trust for Peper’s benefit, to be exercised 
upon certain conditions specified. It was this power which 
the court enjoined Latta, personally, from attempting to 
exercise ; further requiring him, personally, to deliver up 
the deeds, presumably in his possession, and also, person- 
ally, to execute a release thereof on the margin of the 
record. 

It is unnecessary to argue, if the foregoing propositions 
are correct, that the Circuit Court had no power, in either 
suit, to make any such decree. 
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Nor, it is respectfully submitted, has this Court power or 
jurisdiction to modify said decree. If this Court should 
reverse said decree as to all matters affecting the lands in 
Arkansas, the legal title to which was vested in Latta by 
the deeds of trust — which it must do, if the foregoing con- 
tention is correct — that would leave nothing for this Court 
to pass upon, except the question of the true state of the 
accounts between Peper and Moore, or between Peper and 
Fordyce, as assignee and representative of Moore. 

But this Court will not, upon a record like this, under- 
take to pass upon such a question. As contended under the 
next head of this argument, the Court below erred — even 
if it had jurisdiction of the cause — in undertaking to dis- 
pose of the accounts between Peper and Moore in the man- 
ner that it did. No reference to a master was ordered or 
had, although prayed for both by the defendants and by 
the complainant Fordyce. By this appeal, Peper has, so 
far as was in his power, endeavored to bring up that ques- 
tion also for reconsideration by this Court. He could not 
do so on exceptions to a master’s report, in the ordinary 
way, because the Circuit Court disregarded his praver for a 
reference. Under the well settled practice of this Court, 
no inquiry can be gone into here, in the absence of proper 
exceptions to a master’s report, as to whether the Circuit 
Court correctly determined the state of the accounts. 


Harding v. Handy, 11 Wheaton, 103; 
Ransom v. Winn, 18 How. 297; 
_ Medsker v. Bonebrake, 108 U. S. 71. 


It follows, that there is absolutely nothing for this Court 
to pass upon, if it be true that the Circuit Court never had 
jurisdiction of this consolidated suit, or of either of the 
suits so ordered to be consolidated. We submit that 
this court, under the decisions in Bors v. Preston, 111 U. 
S. 263, and M@.C.é ZL. M. Railway Co. v. Swan, Ib. 


3383, will not consider any question arising on the merits of 
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this cause, but will simply reverse the decree and remand 
the cause to the court below with directions to -proceed 
further as may be indicated in the opinion; which further 
directions, it is respectfully submitted, should be that the 
order consolidating said suits be set aside, that the suit 
originally brought by Fordyce alone against Peper and 
Latta should be dismissed at the costs of complainant, and 
that the second suit, which was removed from the State 
court, be remanded to that court. 


IV. 


The Circuit Court erred in undertaking to determine, at 
the final hearing in Court, and without reference to a Mas- 
ter, the true state of the accounts between the defendant 
Peper and the complainant Moore or his assignee Fordyce; 
especially since the complainant Fordyce in his original bill } 
and the defendants in their cross bill? expressly prayed that 
such accounting be had. 


1. It is settled in this Court that when a chancery suit 
involves matters of account, the account should he taken 
in the court below by a Master, and the items admitted or 
rejected should be stated in the Master’s report, so that ex- 
ceptions may be properly taken and brought before this 
court. Such, indeed, is the well known and invariable 
practice in chancery. 


Ransom v. Winn, Adm’r. of Davis, 18 Howard, 295, 
297. 


In the case of St. Colombe’s Heirs v. United States, 7 
Peters, 625, in which an injunction has sought to stay pro- 
ceedings at law on a judgment obtained by the United 
States against the ancestor of appellants, it appeared that 
in order to determine the controversy it was necessary to 
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examine complicated accounts. This was done, not by 
reference to a Master, but by the judge of the court below ; 
who, being of opinion that the estate of the ancestor was 
insolvent at her death, rendered a final decree dissolving 
the injunction previously granted, with costs. After stating 
these facts, the opinion of the court (per Marshall, C. J.) 
proceeds :— 


‘sWe are of opinion that a complex and intricate account 
is an unfit subject for examination in court, and ought al- 
ways to be referred to a commissioner to be examined by 
him and reported, in order to a final decree. To such re- 
port the parties may take any exceptions; and thus bring 
any question they may think proper before the court. The 
decree therefore is reversed, and the cause remanded to the 
Court of the United States for the Eastern District of 
Louisiana, with directions to refer the account to a com- 
missioner, with instructions to settle and report the amount 
of the estate at the death of the wife, in orderto a final 
decree, and to state such matters specially as he may think 
necessary, or as either party may require.”’ 


St. Colomhe’s Heirs v. United States, 7 Peters, 625-6. 


It need hardly be added that equity rules 73 to 84 inclu- 
sive, established by this Court, assume the practice to be in 
accordance with this ruling. 

2. But this court has repeatedly held that a departure by 
the Circuit Court from its settled course of procedure is 
error, even at law. In a case already cited, this court ex- 
pressly adopted, from the dissenting opinion of Mr. Justice 
Curtis, in the Dred Scott Case, a statement of the law to 
that effect, as follows : — 


-¢It is true, as a general rule, that the court will not allow 
a party to rely on anything as cause for reversing « judg- 
ment, which was for his advantage. In this we follow an 
ancient rule of the common law. But so careful was that 
law of the preservation of the course of its courts, that it 
made an exception out of that general rule, and allowed a 
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party to assign for error that which was for his advantage, 
if it were a departure by the court itself from its settled 
course of procedure.’’ 


M.C. & L. M. Railway Co. v. Swan, 111 U.S. 383. 


In this case the appellant Peper does not seek to assign 
for error anything which was to his advantage below. On 
the contrary, the record shows that he sought, in due form, 
to have the controversy as to the true state of the accounts 
between himself and Moore examined by the court below in 
accordance with the settled practice of the court.) But this 
was denied him. The learned Judge who tried the cause 
thought proper to dispense with any such procedure, and to 


examine and determine for himself, on the final hearing, an - 


account which a mere inspection of this record shows to 
have been both ‘‘ complex and intricate.’’ Many pages of 
this record are filled with elaborate statements of account, 
in mercantile fashion, including amended accounts, concern- 
ing which witnesses testified in detail, and to which were 
annexed more than one hundred separate exhibits, including 
account sales of cotton, bills rendered for repairing damaged 
cotton etc.,—in short, a large mass of just such evidence 
- as ordinarily comes before a Master, and which the settled 
practice of the court assumes that a Master ought to have 
full leisure and opportunity to examine in detail and re- 
port upon specifically. It may well be doubted whether 
the court below could have fulfilled this duty, upon a heur- 
ing in open court. Indeed, it may fairly be assumed from 
the opinion itself? that the learned Judge did not undertake 
to perform it, but contented himself with adopting the 
deposition of ‘* the accountant, Mr. Convers,’’ whose state- 
ment of the accounts is accepted as correct.? 

Even if Mr. Convers was, as described in the opinion, 
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‘s disinterested, and an honest and competent accountant 
and book-keeper,’’ it remains true that he was not a Mas- 
ter of the court, nor acting under the responsibility of ~ 
one, nor did nor could follow the practice prescribed to 
Masters, in respect of their report and _ exceptions 
thereto. 

But this record shows that Mr. Convers was the confi- 
dential agent of complainant Fordyce in respect of this 
very business, before these suits were brought, and acted 
as his agent even in this suit; and that in giving his deposi- 
tion, he was testifying to the results of an examination of 
the accounts made by himself and the complainant Moore. 
On this head, the court is respectfully referred to the de- 
position of Moore on pages 122 and 125 of this record ; 
also to the deposition of Convers himself on pages 126 and 
129; also to Convers’ reply, on page 131, when asked 
whether he was a hook-keeper, that he had ‘‘ had some 
experience with books;”’ also to the fact appearing on page 
58 of the record, that Convers made affidavit, in the absence 
of Fordyce, and as his agent, to the answer of Fordyce and 
Moore to the defendants’ cross-bill. 

It is respectfully urged for appellant, that even if the Cir- 
cuit Court had rightfully assumed jurisdiction of this cause, 
its action in refusing to send it to a Master to take 
the account prayed for by both parties, according to the 
settled practice of the court,and in adopting, in lieu of 
such Master’s report, the statement of those accounts made 
up by an employee of the complainant,—no matter 
how honest and well meaning such witness might be sup- 
posed to be — was an error, for which alone this decree 
should be reversed. The correct statement of these accounts 
was a vital question in this case; and the defendants below 
were entitled to that assurance that they should be pa- 
tiently and thoroughly investigated by the officer of the 
court specially appointed for such purposes, which the set- 
tled practice of courts of equity has always afforded. 
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V. 


This court will review the conclusions of fact arrived at 
by the court below, and on which the decree below was 
based, except those questions of fact which were tin- 
volved in the proper taking of the accounts between Peper 
and Moore. Such finding of facts by the court below is in 
no sense conclusive upon this court, before which the whole 
record lies open for such examination as may be necessary 
to do justice between the parties. 


It is stated in the brief here on file for the appellees ( pp. 


22—3) :— 


‘¢We understand the law and practice, in equity, to be, 


where the facts are found by the trial court, and the cause 
turns upon facts, for the appellate court to follow the 
findings of the trial court as it does the findings of the jury 
an cases of law, even though the weight of the testimony 
might appear to be against the finding, unless it was palpa- 
bly and glaringly wrong.’’ 


We respectfully dissent from this proposition. It is not 
supported by the decisions of this court, whatever may be 
the practice in this or that State court. Indeed, if it were 
pertinent here, many cases might easily be cited to show 
that it is the ordinary practice in equity of State appellate 
courts to review the whole testimony and reverse, affirm 
or modify a decree upon their own view of the facts, even 
in respect of points not raised in the court below. 

For example, in the case of Cassidy v. Metcalf, 66 Mo. 
510, which was a bill in equity to reform a contract, the 
Circuit Court decreed such reformation upon evidence 
deemed to be conclusive. The Supreme Court concurred 
in this conclusion, itself elaborately reviewing the whole 
testimony. But in view of certain other facts upon which 
no special stress was laid either in the court below or on 
appeal, the Supreme Court modified the decree in a very 
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essential particular, — in effect nullifying the relief granted 
below, by annexing a further condition thereto. 

But the question here is as to the practice in this Court, 
not in State courts. | 

It will be remembered that the Court below did not 
specially find any fact whatever. The conclusions or find- 
ings of fact upon which that decree was based are found, as 
already shown, only in the opinion of the court, which is 
copied in this record, but it is not a part thereof. 


England v. Gebhardt, 112 U.S. 506. 


Under such circumstances, we respectfully submit that 
this court is not only not bound by the decree, but in order 
to determine whether such decree was properly rendered on 
the merits, must necessarily examine the evidence for itself, 
that is, must in effect review the conclusions of fact stated 
in the opinion filed below. 

The provisions of section 698 of the Revised Statutes, re- 
quiring that upon the appeal of any cause in equity, ‘a 
transcript of the record, as directed by law to be made, and 
coptes of the proofs, and of such entries and papers on file 
us may be necessary on the hearing of the appeal, shall be 
transmitted to the Supreme Court,”’ sufficiently indicate 
what the law is on this point. If this Court is, in any 
sense whatever, bound by the finding (or the supposed 
finding, as in this case), of the court below, of facts 
in an equity case, why should copies of the proofs be 
transmitted here? The appellate jurisdiction of this court, 
under the Constitution (Art. ITI, sec. 2), includes all ques- 
tions, both of law and fact ** with such exceptions and under 
such regulations as Congress shall muke.’’ Nothing short 
of a statute, therefore, which should deprive this court of 
the right to review questions of fact on appeal in equity, 
would sustain the proposition contended for below. 

The decisions of this Court, in cases at law, as to whether 
they have the right to review findings of fact on the evi- 
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dence, are of course not in point. No case is cited for appel-- 
lants holding that this Court has ever declined to review 
conclusions of fact reached by the court below in a suit in. 
equity, nor are appellant’s counsel advised of any such 
case. 


VI. 


The conclusions of fact upon which the decree below was 
based, as stated in the opinion of the District Judge, were 
not supported by the evidence, in material particulars. 


1. For the reasons above given, it is not intended here 
to discuss in detail those conclusions of fact, set forth in 
the opinion of the court below, which relate to the true — 
state of the accounts between Peper and Moore — whether 
as to the price at which Moore’s cotton was actually sold, 
or what amount of money Peper actually received therefor 
or the date of such receipt, or whether Peper did or did 
not send a false account of sales to Fordyce in July, 1881, 
or any other question of fact which would properly have 
been considered and reported upon by a Master. These 
questions would necessarily have come before a Master, so 
far as they might affect the state of the accounts between 
the parties. 

For example, the court below struck out of the account 
about $996 of commissions allowed to Peper in Convers’ 
statement of the account, on the ground that Peper had 
failed to keep correct books, and had rendered a false ac- 
count. Whether this conclusion of law properly followed 
from said facts, if properly ascertained, is not in question. 
The taking of the accounts by a Master would have in- 
volved an inquiry concerning all such allegations. They are 


‘matters in respect of which, if the Master had found against 


Peper, he should have so reported specifically, so that 
exceptions might have been taken to his findings. But as 
the record stands, appellants cannot properly raise any 
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such question, there having been no reference, no Master’s 
report, no items specifically admitted or rejected, accom- 
panied by the evidence applicable thereto, and no oppor- 
tunity to file exceptions, which alone this court would 
consider. 

In respect, therefore, of every question which ‘would 
properly have come before a Master, if a reference had been 
ordered as prayed for, appellants contend that the Court 
erred in not sending them to a Master for inquiry and 
report. 

The attention of the Court has been called to these ques- 
tions of fact, and to the conclusions reached by the Court 
below in respect thereof, chiefly for the purpose of enfore- 
ing the preceding contention, that the Circuit Court erred 
in respect of the manner in which those facts were dealt 
with and determined below, and for the further purpose of 
showing clearly to this Court that such error was material 
in the cause. 

2. For a like purpose the attention of this Court is called 
to the fact that the Court below (practically, at least), 
adoptel the deposition of plaintiffs’ witness, Convers, in 
lieu of a Master’s report upon the true state of the ac- 
counts. The conclusion reached by the Court below, that 
if Peper ‘* had complied with his contract and held the cotton 
until the opening of the market in 1881 and sold then,”’ etc.,. 
there would have been nothing due to him from Moore, is 
based upon the supposed state of the accounts between the 
parties, as shown ‘‘in the statements and exbibits appear- 
ing in and attached to the deposition of the accountant, Mr. 
Convers’’ —in connection with the conclusion also reached 
by the Court below, that Peper definitely agreed with Moore 
to hold the latter’s cotton until the opening of the fall season 
of 1881, unless previously directed by Moore to sell the 
same. Unless both these conclusions of fact were correct, 
the final decree can not be sustained — whether in respect 
of the perpetual injunction against any sale under the deeds 
of trust, or in respect of the dismissal of Peper’s cross-bill 
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for an account and the taxing of all costs against him. It 
follows, that if the court erred in adopting Mr. Convers’ 
conclusions as to the state of the accounts, the decree was 
erroneous on the merits. 7 

But it has already appeared that however honest Mr. 
Convers may have been, his relations tp these parties were 
certainly not such as to justify his being treated as a Master 
of the Court prohac vice. Evenif hehad been fully qualified 
to nct as Master of the Court, still the appellants were en- 
titled to have a reference duly ordered, and properly con- 
ducted ; failing which, under the circumstances and in view of 
the issues in this cause, they respectfully insist that there 
was material error in the action of the court below. 

3. It remains to consider certain conclusions of fact, ar- 
rived at by the court below from testimony other than of 
Convers, and which appellants respectfully submit were 
not justified by the proof, though material to the decree 
rendered. 


(a.) As tothe agreement between the parties. 


It is stated in the opinion -below ! that, — 


‘¢ Peper agreed in consideration that Moore would ship 
his cotton and execute the deeds of trust to secure advances 
to hold the cotton until the opening of the cotton market 
in the fall of 1881, unless Moore should order it sold before 
that time. Having agreed with Moore to hold the cotton 
he was bound to do so.”’ 


This apparently overlooks the fact, clearly established 
by the proof on both sides, that there were two distinct 
conferences between Peper and Moore on this subject, at 
different dates and under different circumstances. The 
first was in August, 1880, when Moore first promised to 
ship cotton to Peper, who then supposed him to be solvent 
and trustworthy. The second was in January, 1881, 
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when Moore had gone to protest,! and when his creditors 
had hurriedly gathered at Hot Springs to get security for 
their claims and to arrange, if possible, for helping Moore 
out of his troubles, for their own sakes. In August, 1880, 
Moore owed Peper nothing, and Peper’s object was to get 
his business, while Moore’s object was to get Peper to ad- 
vance him as much as possible. The proof is clear, even 
from Convers’ statement of the account? that by the middle 
of December, 1880, Peper’s advances to Moore amounted to 
over $12,000, while Moore was entitled to less than $3,500 
credit for cotton, etc., shipped ; and the items given in the 
account filed August 9th, 1881, as an exhibit to Peper’s 
answer in the first suit ® show that this large sum had been 
applied to the payment of numerous debts of Moore al- 
ready due to sundry banks and other creditors. In other 
words, between August, 1880, and January, 1881, Peper’s 
advances saved Moore from an earlier collapse, while 
Moore’s arrangement to ship cotton against those advances 
was persistently violated. 

Early in January, 1881, as appears from Morgan’s testi- 
mony, and that of Austin (for plaintiffs) * Moore went to 
protest, and his creditors at once assembled at Hot Springs 
to see what could be done. It is clear that Moore was then 
hopelessly insolvent unless his creditors would carry him 
through —and Peper was already much the largest credi- 
tor. For this purpose Peper agreed to and did make some 
$3,000 further cash advances to Moore, taking the deeds of 
trust in question as security: and the agreement of January 
10th, 1881, between Moore and Dodd, Brown & Co.® shows 
that other creditors also extended their claims on receiving 
security. 

The question as to what agreement Peper made with 
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Moore, therefore, includes two distinct questions, as to 
what agreement was made at two different dates, under 
wholly different circumstances. The court below appar- 
ently overlooked this entirely, and treats it as one question : 
from which it may fairly be doubted whether the details of 
the evidence were properly brought to the attention of the 
court, or duly considered. 

Without attempting an analysis of the testimony of the 
various witnesses on this point, —some of whom testified 
only as to what took place in January, 1881, while others 
testified as to their understanding of the conversations held 
in August, 1880, — attention is called to the following, as 
strongly tending to a very different conclusion from that 
reached by the court. 

(1.) No such agreement by Peper was averred in the bill . 
of complaint filed by Fordyce in the first suit, on June 11, 
1881. The agreement therein set up is that Peper 
‘¢avreed with Walter A. Moore, then a merchant, etc., 
to honor «and pay his drafts and bills of exchange éo the 
amount of $7,000, as an inducement to said Moore to 
ship and consign to him at St. Louis, Missouri, for sale on 
commission, cotton which he, the said Moore, might con- 
trol or purchase in connection with his said business during 
the cotton season, fall, winter and spring next following.”’ 

This is a totally different agreement from the one averred 
in the bill subsequently filed by Fordyce and Moore in the 
State court. This bill was sworn to by Fordyce, who had 
been for a month previously in charge of Moore’s affairs as 
his assignee, and certainly must be supposed to have known 
the facts. But if this account of the agreement was true, 
then the version of that agreement subsequently alleged 
was false. No-.explanation of this discrepancy was given by 
Fordyce in his testimony in the suit.! 

(2.) The correspondence between Peper and Moore, from 
January 19, 1881, to June 13, 1881, both’ by mail and tele- 


' Pr. Rec. pp. 131-133. 
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graph, is in evidence.1 That correspondence shows great 
anxiety on both sides, and also shows every disposition on 
the part of C.G. Peper & Co. to carry Moore through 
without sacrifice ; as to which, see especially Peper’s letters 
of March 29, May 12 and May 14, 1881.2 Nowhere in 
Moore’s letters does he claim, even by implication, that 
Peper had, either in August, 1880, or in January, 1881, 
agreed to hold his cotton until the fall season of 1881. 
On the contrary, as late as May 31, 1881, two weeks after 
his assignment, Moore telegraphed to Peper, ‘* Won’t you 
oblige me by holding my commonjonger as it is advancing.’”® 

This correspondence is of the highest importance as evi- 
dence of what both parties at that time understood the 
ugreement to be. It is inconceivable, if Peper had agreed 
with Moore either in August, 1880, or in January, 1881, to 
withhold the latter’s cotton absolutely from sale until Sep- 
tember, 1881, that Moore should never have alluded to such 
an obligation on Peper’s part, in that correspondence. 

(3) The testimony of Morgan, who had no interest what- 
ever in the controversy; and, though Peper’s agent, was 
the friend of both parties, and originally brought about the 
arrangement between them, positively coutradicts any such 
agreement having been made by Peper as found by the 
court. Morgan was the one witness who should have 
known of it, and he testifies point blank that if Peper ever 
made any such agreement he knew nothing about it.‘ 
Morgan’s testimony was not impeached for any reason, and 
is supported by both the answers filed by Peper and Latta, 
under oath, as to what the agreement was, and by Peper’s 
testimony.® 

(4.) The testimony relied on by plaintiffs below to sus- 
tain the version of the agreement which was set up for the 


1 Pr. Rec. pp. 178-184. 
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first time in the second suit, brought on October 31, 1881, 
was that of Brown, Jaggers, Evans, Austin and Bruon, in 
addition to that of Moore.’ 

Of these witnesses, only Brown, Jaggers, and Evans tes-~ 
tified as to what took place in the summer of 1880. Aus™~ 
tin’s and Bruon’s testimony relates exclusively to what 
took place in Jauuary, 1881. But of these five witnesses 
three were directly interested in the controversy, adversely 
to Peper,—namely, Jaggers, Bruon, and Evans, all of 
whom are named as preferred creditors in the deed of as- 
signment from Moore to Fordyce; ? and Fordyce’s first 
bill expressly purports to be brought at the instance and 
for the benefit of Moore’s creditors, including these wit- 
nesses. Brown and Austin were not creditors of Moore; 
but Brown was employed by him in 1880 as salesman * and 
Austin went to Hot Springs in January,1881, as the special 
representative of Dodd, Brown & Co., who were credit- 
ors of Moore, and his testimony relates to the conference 
of Moore’s creditors in which he took part.‘ | 

Moreover, an inspection of their testimony shows that it 
was based largely upon inferences and conclusions drawn 
by them from statements made by Peper, as to his expecta- 
tion that the security he then had was sufficient to enable 
him to carry Moore through until the next fall. It 
is impossible in an argument like this, to analyze this tes- 
timony, or to call attention to the frequent and marked 
discrepancies between the positive statements of these wit- 
nesses on direct examination, and their qualifications and 
admissions when cross-examined. It must suffice to say, 
that upon carefully analyzing it, it will be found that the 
clear and emphatic statements of Morgan, that no such 
agreement as found by the Court was ever made by Peper, 
are not overcome by the inferences and imaginings of 


1 See Appellee’s brief, pp. 3-7. 
2 Pr. Rec. p. 17. : 

3 Pr. Rec. p. 110. 

4 Pr. Rec. p. 60. 


witnesses directly interested to sustain a version of the 
agreement between Peper and Moore, which Moore’s as- 
signee did not himself assert when he first sought to obtain 
an injunction restraining a sale under these deeds of trust. 


(b.) As to the condition, weights, etc., of Moore’s cotton. 


Another issue in the case, alluded to in the opinion 
of the court below, related to the condition of Moore’s 
cotton. Peper’s accounts and testimony showed that a 
considerable part of it was stained, water-packed, and 
otherwise damaged. To rebut this, plaintiffs offered the 
testimony of some thirty witnesses, farmers and traders 
from the interior of Arkansas, from whom it was claimed 
that portions of this cotton were bought by Moore, in lots 
of from one to ten or twenty bales. These witnesses testi- 
fied, some more and some less positively, that the cotton 
sold by them to Moore was in good condition, — that the 
fall of 1880 was very dry and pleasant, and that there was 
no reason why the cotton Should have rated solow. Moore 
himself undertook to support this testimony in detail, and 
to describe from recollection the actual condition of bule 
after bale of cotton, bought by him from these different wit- 
nesses. 

It is needless to comment upon Moore’s testimony on 
this head. There is nothing to show that Mr. Moore had 
any such phenomenal memory as would enable him to re- 
call the actual condition of any bale, or any considerable 
number of bales of cotton, out of nearly a thousand bales 
in all, bought from fifty or sixty different people, in various 
counties in Arkansas, during a period of several months. 
Such testimony proves entirely too much. 

Nor can the testimony of the persons who sold these 
bales to Moore be regarded as having weight. They testi- 
fied in very general terms, and frequently with qualifica- 
tions which left in doubt the very question in issue. Thus 
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Couch,! who ginned cotton for more than twenty different 
planters in 1880, including some who sold to Moore, testi- 
fied: ‘‘ I don’t think the cotton I ginned for any of the. 
parties I have named was stained, — 2f t¢ was I don’t recol- 
lect it.’’ Palmer,2 who sold Moore 25 bales, admitted that 
some of it might have been wet by rain in course of trans- 
portation. Diffie * admitted that his statement in chief that 
there was no stained cotton in that part of Arkansas in 
1880, was based ‘‘on what I happened to see riding 
about, and _ lateness of the fall.’’ Johnson‘ testi- 

¢ Pr. Rec. p. 91. 
fied that of the 20 bales of cotton he sold 
Moore, he raised only four or five himself, and that 
‘© if there was any stained cotton in this section that season 
tt was mighty litile.’’ In other words, much of this testi-. 
mony consisted of just such sweeping statements as might 
have been expected, and with such qualifications on cross- 
examination, as practically destroyed its value’ for the 
purpose in hand. These witnesses also admitted, almost 
without exception, that they knew nothing about the classi- 
fication of cotton in the St. Louis market — and yet it was 
precisely on that classification that the market value de-. 
pended. : 

On the other hand, it was proved beyond controversy 
that Peper had nothing to do with fixing the weight, 
grade or condition of the cotton received by him 
at St. Louis. Under the rules of the St. Louis 
Cotton Exchange, put in evidence by defendants > 
all cotton sold in the St. Louis market was required to be 
weighed by persons licensed for that purpose by the St. 
Louis Cotton Exchange, whose duty it was to make due 
allowance for country damage, wet and dirty cotton, etc.,°- 

¢ Pr. Rec. p. 175. 
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and the regulations of the Cotton Exchange are specific and 
peremptory on this whole subject. 

In fact, Moore’s cotton wus weighed, according to these 
regulations, by H. A. Block, a licensed weigher of the St. 
Louis Cotton Exchange, and his reports of weights, etc., 
were put in evidence inthe case. Peper testified positively! 
that he did not see this cotton, which was received and 
stored as usual at the Cotton Compress Warehouse, and 
knew nothing about its condition, all that matter being left 
to Mr. Block. 

As to the classification of this cotton, the proof was that 
that was done by Jules Vaudry, whose regular business it 
was to class cutton, not alone for Peper & Co., but for 
many cotton buyers and factors, during many successive 


seasons. Vaudry’s deposition? explains this fully, and 
confirms Peper’s statement that he had nothing to do with 


that. ‘Moreover, Vaudry’s recollection as to Moore’s 
cotton, classed by him for Peper, was that there were a 
great many stains upon it.’ 

In this connection, several receipts from Squires & Co., 
in evidence for defendants, may be referred to, showing 
the fact of damage by water to sundry bales of Moore’s 
cotton, which had to be overhauled ; the loss in one case 
being 231 pounds out of 499 pounds original weight.‘ 

These portions of the testimony are referred to as show- 
ing that unimpeached and disinterested evidence for the 
defendants was offered, leading to conclusions very differ- 
ent from those reached by the court, but to which no weight 
whatever seems to have been given. 


(c) As to the charges of fraud. 


Other material conclusions of fact are stated in the opin- 
ion filed below, the proper consideration of which would 
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require a still more extended analysis of the testimony. 
The *‘ wilful and deliberate fruud ’’ imputed to the defend- 
ant Peper by the Court below rests largely upon conclusions 
of fact, some of which appellants’ counsel believe to have 
been wholly unsupported by the testimony. For example, 
the Court below found, explicitly: that 258 bules of cotton 
were sold by Peper on February 14th, 1881, for ZZ 1-8 
cents per pound. The testimony shows conclusively, we 
think, that the sale of February 14th was of. only 229 bales 
(29 bales having been rejected by the buyer as damaged ) 
and this sale was at 10 I-4 cents per pound. This isa 
material difference of fact: and is established by the 
independent and confessedly disinterested testimony of 
Henry Guhne, who bought that cotton for Orth- 
wein & Bro.,? as well as by the testimony of Lipp- 
hardt, Peper’s bookkeeper.® The mistake of the Court, 
we respectfully submit, arose from the misunderstand- 
ing by the Court of the phrase repeatedly used by Lipp- 
hardt in his second deposition, that this cotton was sold at 
11 1-8 cents ‘‘on the basis of middling.’’* Counsel for 
appellee seems to labor under the same misapprehension® 
and actually quotes the explanation of that phrase, ‘‘ on the 
basis of middling,’’ which Lipphardt gave, as proof to the 
contrary of what Lipphardt® repeatedly warned the examin- 
ing counsel that it really meant. 

The mistake of fact so made (as we respectfully submit ) 
by the Court below, was a serious one, and bore directly 
upon the question of fraud. It is impossible to fully 
discuss the testimony in this argument, or, indeed, before 
this Court. The true solution of that question of fraud 


_ 1 Pr. Rec. p. 454. 
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depended on just such testimony as should have been taken 
before 2 Master, with ample opportunity for him to con- 
sider it in detail, and thereupon to report his conclusions, 
and the evidence upon which they were based, in such 
form that exceptions might have been taken thereto. It is 
earnestly contended for appellants, that if such reference 
had been had, and this voluminous testimony and these 
complicated accounts had been so examined, a very differ- 
ent conclusion would have been reached. 

The same remarks apply to other conclusions reached by 
the Court below, upon testimony which, as appellant’s coun- 
sel respectfully submit, could not have been properly 
brought to its attention, or sufficiently considered. This 
was most unfortunate for the defendant Peper. In this, as 
in so many cases, the question of fraudulent intent, as dis- 
tinguished from errors arising from carelessness, mistake or 
dullness of apprehension, ought to be solved by a most 
patient and impartial consideration of many details of proof 
as to the relative situation of the several parties, the true 13 
purposes of Peper & Co. as shown by their cotrespondence ie 
with Moore between January and May, 1981, the relative | 
credibility and trustworthiness of witnesses, and numerous 
other matters, each of which was a separate thread in the 
web and warp of the whole transaction. Peper is repre- 
sented as a grasping creditor, seeking of deliberate purpose, 
toruin Moore and exclude other creditors from any benefit 
of his estate, by means of deeds of trust procured under 
false representations in January, 1881. Closer investiga- 
tion shows that within four months after their relations be- 
gin, Moore succeded in obtaining advances from Peper 
exceeding by more than ten thousand dollars the value of 
all cotton shipped to him during that period, all of which 
was used to pay off Moore’s other creditors: that in Jan- 
uary, 1831, so far from seeking to confiscate Moore’s cot- ; 
ton, Peper made large additional advances, taking real es- | 
tate security therefor, for the very purpose of ‘helping him e 
through: that, during the next three months (as the corres- 
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pondence shows)! Peper & Co., urged .Moore to sell 
out that real estate in parcels at its real value, the 
deeds of trust to be released whenever sales were 
made, constantly reminding him, as was the fact, 
that the cotton in their hands was not sufficient, at the 
market prices, to protect them. On, May 14th, 1881, 
the very day that Moore made his assignment to 
Fordyce, without notice thereof to Peper, Peper & Co. ad- 
vised Moore ? that they had made a further advance to protect 
a note of his due the day before. After that assignment 
was made, they did notify him, —as they had a right to 
do under Peper’s view of the agreement between them, — 
that they would sell his cotton. If Peper’s view of that 
agreement was correct, the finding of the court was entirely 
wrong, and the violation of duty on which the decree was 
based never took place. 

But it is hardly necessary, if it were possible, t odiscuss 
in this Court the details of this evidence. As already 
pointed out, the greater part of this testimony was exactly 


such as should have gone beforea Master. It was the mis- | 


fortune of the defendants, to say the least, that the cause 
was tried in such a manner as almost necessarily to involve 
hasty and erroneous deductions therefrom. It is very evi- 
dent, for whatever reason, that the learned Judge who tried 
the cause took a view of the evidence which (as stated in 
in his opinion ),® ** utterly discredited Peper and his books,”’ 
and induced the harshest possible view of whatever testi- 
mony bore against him. 

It is submitted that nothing could more strongly confirm 
the wisdom, the justice and the necessity of that ‘* settled 
course of procedure ’’ in chancery cases involving the ex- 
amination of complicated accounts, a departure from which, 
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in this case, is assigned for error on the part of the court 
below. 


It is therefore insisted, on behalf of these appellants : — 


1. That the Circuit Court had no jurisdiction of the suit 
brought by Fordyce alone against these appellants on 
June 11, 1881; 

2. That said court had no jurisdiction of the second suit, 
brought by Fordyce and Moore in the State court on 
October 31, 1881, and removed to the Circuit Court; 

3. That for want of such jurisdiction in the Circuit Court, 
the decree therein rendered should be reversed by this 
court without considering the merits of the controversy, 
and with directions such as heretofore respectfully sug- 
gested ; 

4. That if this court should be of opinion that the Circuit 
Court had jurisdiction of said suits or either of them, 
nevertheless the decree below was erroneous and should 
be reversed — ii 

Because it was material error to try said cause in 
open court, without referring it to a Master, as prayed 
for by appellants, to state the accounts between the 
parties : 

Because said decree was based upon material conclu- 
sions of fact, arrived at by the Court below, which were 
not supported by the evidence. 


ir Henry HircHcock, 
Of Counsel for said Appellant. 
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Supreme Court of the Anited States. 


OCTOBER TERM, 1888. 


No. 293. 


CHARLES G. PEPER, suep as CHAS. G. PEPER & CO.. 
AND 


GEORGE. W. LATTA, Appellants. 
v. 


S. W. FORDYCE, Assignee or Water A. MoorE AND 
Water A. Moore. 


d 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
EASTERN DISTRICT OF ARKANSAS. 


BRIEF OF APPELLEES. 


BRIEF. 


By this suit, consisting of one instituted in the Circuit 
Court for the Eastern District of Arkansas, and another 
consolidated with it after removal from a court of the 
State, the appellees seek an accounting, a cancellation of 
certain deeds of trust, and an injunction to restrain the 


sale of property under them. 


cicintntibe 


Their pleadings are to the effect that the appellee, Moore, 
a merchant of Hot Spring, Arkansas, in the cotton season, 
commencing in the fall of 1880, and ending in the spring 
of 1881, consigned to the appellant Peper, a cotton factor 
of St. Louis, Missouri, under the name of Peper & Co., 
929 bales of cotton, under an agreement that it should not 
be sold on a low market without his consent, but should 
be held for a good price, even until the full opening of the 
fall market of 1881, if he should desire it, and that Peper, 
in the meantime, should make advances upon it to meet 
the demands of his business; that in January, 1881, after 
some consignments and advances had been made, and 
when the price of cotton was low, notes, secured by trust 
deeds in which appellant, Latta, was named as trustee, to 
cover an approximate estimate of the probable excess of 
the unpaid advances over the value of the unsold cotton, 
as the market then stood, and to secure future advances, 
were given by Moore to Peper, but were to be subject to a 
final settlement between them; Peper stating that he only 
desired them for the purpose of transferring the risk from 
himself to Moore, and of justifying him in carrying out 
his agreement to hold Moore’s cotton, and that when they 
should become due he would extend then, if so required ; 
that the making of consignments and advances under the 
agreement, continued until in the spring of 1881, when, 
in consequence of Peper’s refusing to extend the notes 
which were falling due, Moore made an assignment for the 
benefit of his creditors to the appellee, Fordyce; that on 
the second of June, 1881, Peper, who had previously sold 
only sixty-seven bales of said cotton, as far as appellee 
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knew, sold the remainder over their protest, on a low 


market at the price of 94 cents per pound, but rendered 
them no account thereoi, and that upon a fair accounting 


Moore will owe Peper nothing. 


In taking depositions under the first suit, it was dis- 
covered that Peper had concealed from Moore a sale made 
in February, 1881, of 267 bales of the cotton at 11} cents 
per pound, which fact, with other frauds, is charged in the 


second complaint. 


The appellants deny the agreement to hold the cotton, 
and say that the notes and deeds were not intended as an 
indemnity to Peper, against the risk of holding it, nor as 
security for advances, but they ask by cross-bill, the tak- 


ing of an account and a sale of the trust property. 


Upon the question as to.the agreement to hold the cot- 
tun, and the objects for which the notes and deeds were 


given, the testimony ia, in effect as follows: 


Moore says that in the summer of 1880, when Peper, as 
Peper & Co., in person, and through his agent, Morgan,, 
was soliciting him to consign cotton to them as factors in 
St. Louis, he told them that he would not take any part of 
his business from his then factor, Rowland, except to turn it 
to factors who possessed the inclination and the financial 
ability to hold it for high prices, and until he should order 
it sold; that Peper proposed to do this, and that an agree- 
ment was accordingly made that he would ship them one- 
half of his cotton during the season, and that they would 
hold it for high prices—not sel! without his consent—and 


would advance him money to meet the demands of his cot- 


ton business, to be repaid as his cotton was sold. (See 
printed transcript, pp. 112, 113, 114.) He also says that in 
January, 1881, Peper and Morgan returned and asked him 
for security against the risk of holding his cotton, stating 
that it had declined beyond their expectations owing to the 
large crop, and that they feared it would go yet lower; 
that recognizing the justice of this, he executed to them 
notes, aggregating $7,300.38, which was an approximation of 
the difference between the value of the unsold cotton then 
in their hands, and the unpaid advances, they figuring the 
cotton as they pleased, and he feeling no interest in the 
amount, as it was to be subject to a final settlement between 
them; that they repeated the agreement to hold the cot- 
ton, and make advances, to be governed by the value of 
the cotton consigned; that he executed to Latta, to secure 
them, trust deeds upon property which he considered worth 
$30,000, and that they agreed to extend the notes, if he 
was not in condition to pay them at the time fixed for 
their maturity, saying that time was not material to them, 
but that the papers would not be valid unless a time of 
payment was fixed. (dd., 114, 115). 


Bernard Brown says, that in the summer of 1880, Peper 
and Morgan came to Hot Springs, and solicited Moore’s 
cotton business; that Moore replied that Rowland & Co. 
_ were his cotton merchants ; that Peper told him he thought 
they could do better by him than Rowland could, because 
they had all the money they needed, while Rowland had to 
do business on borrowed money; that they could hold his 
cotton for good prices, and not sell on low market; that 
Moore answered by saying that would be the only induce- 
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ship them his cotton, they would let him have what money 


ment for him to change, and that while he could not quit 
Rowland altogether then, he might ship them half his cot- 
ton. Peper replied that they would hold his cotton as 


long as he wanted it held, or until he ordered it sold; that y 
they had come to get his business, and wanted him asa 
customer; that they went back into the office, out of his 
hearing, but that as they were shortly afterwards leaving 
the store, Morgan said to him, “I think we have every- ._ 
thing fixed.” (Jd., 110.) 


R. B. Jaggers says, that in August, 1880, Morgan came 
to Hot Springs, soliciting Moore’s cotton business for 
Charles G. Peper & Co., and stated often that if he would 


he needed in his business, and would hold it until it would 
bring good prices, or he ordered it sold; that Morgan went 
away shortly after that, and that Moore shipped part of 
his cotton to Peper & Co., and part to Rowland & Co.; 
that in January following Peper and Morgan returned to 
Hot Springs, and asked Moore for additional security, tel- 
ling him that cotton had declined so that they did not feel 
entirely safe, and that if he would give the additional 
security they would still advance him money, and that 
Morgan again said they would hold his cotton until he 
ordered it sold. (Jd., 107, 108.) 


Austin says, that in January, 1881, the time when the 


notes and trust deeds were given, Peper agreed to hold 


Moore’s cotton until he should direct it sold; that they 


anticipated arise in the price of cotton, and that Peper 


promised to advance him such money as might be neces- 


sary to carry him through the following season, and that 
the notes secured by the trust deeds, as Peper stated, were 
not for an actual indebtedness, but for an estimated amount 
that might become due from the holding of the cotton 
(id., 60, 61, 62); that the notes were nof a finality. 


Bruon says, that in January, 1881, he was called to 
acknowledge some deeds of trust from Moore to Latta, to 
secure notes from Moore to Peper; that the dates of the 
maturity of the notes had been left blank, but were then 
filled in, Peper saying that it made no difference when 
they fell due, as they would be extended if not paid. He 
says they spoke of the amount as a sum that might become 
due, if cotton went down; also, that Peper told him that 
Moore owed him money, but that he had cotton in his 
hands which he wished him to hold, and that he would 
hold it as long as Moore wanted him to, if he would secure 
him against future decline in price. (Jd., 109). On cross- 
examination he says, that Peper expressed himself as satis- 
fied with the security, and said it would justify him in 


holding the cotton as long as Moore desired. (Jd., 109.) 


Evans says, thatin July or August, 1880, at Hot Springs, | 


Peper and Morgan had some conversation with Moore and 
with Brown, the particulars of which he did not under- 
stand, but that as Peper was leaving, he told Moore to 
draw on him when he wanted money, and offered to give 
him a check for $3,000 ; that they returned to Hot Springs 
in January, 1881; and that in a conversation between him 
and Peper, he told Peper that Moore would go through 


sately if his cotton was held for a good price, and that 


Peper told him that if Moore secured him, he would hold 
it until he ordered it sold; and that two or three days 
afterwards, when Peper was again leaving, he asked him 
if everything was arranged, and he answered it was. 
(/d., 112.) 


Fordyce says that, soon after the assignment was made, 
he called on Peper at St. Louis, and told him that Moore 
claimed that there was a contract between them that he 
should hold the cotton, and asked him to hold it, but that 
he refused to do so, saying that he had consulted his 
father about it, and that he advised him to sell it, and 
make an end of the matter. (Jd., 1331.) 


No effort is made by the appellants to controvert this 
testimony, except through Peper and his agent, Morgan, 
alone, and even in their testimony, the existence of the 


agreement finds strong corroboration: 


Morgan says, he found Moore more inclined to ship to 
Peper than the other merchants of Hot Springs, and clung 
to him until he obtained his consent to give Peper a share. 
of his business (id., 72), and that he told Moore that 
Peper was able to hold his cotton, both wheu he first 
solicited his business, and in January, 1881 (id., 74, 80); 
and he further says, in speaking of the notes secured by 
the deeds of trust, that their basis was advances, and that 
Moore gave them to secure Peper’s demand of $7.000, and 
to protect him against any advances he might make him 
in future, and against any decline in cotton (id., 77, 78), 
and Peper, in speaking of the transaction in which the 
notes and trust deeds were executed, on the tenth of Janu- 
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ary, 1881, makes the following statement: “At that time 
& Moore gave me directions to hold or sell his cotton as I 
. thought best.” (Jd., 293.) Again, he sold 229 bales on 
: the fourteenth of February, 1881, at 114 cents per pound 
- (id., 309), and that he did not give Moore credit for it 
until the second of June following, because Moore tele- 
graphed him, just after it was sold, not to sell it (id., 313, 
314): and then he had the marked liberality to report it 
at 94 cents per pound (id., $14), perpetrating a deliberate 
fraud upon his straitened customer, to the extent of many 
hundreds of dollars, and he told his employee not to tell 1 
that the cotton was sold (id., 65, testimony of Mackwitz); — 

and on the sixteenth of Fehruary, 1881, he wrote Moore, 

in reference to the cotton, that he would abide by his in- ; 
structions. (ld., 182, Exhibit P). 


This conduct of Peper and Morgan is due to the agree- 


ment alone. In their anxiety to get Moore’s business, they 


made him promises which, when their interest became in- 
volved beyond their expectation, they found inconvenient 
to perform, and violated, at the expense of truth. He was 
under contract to hold the cotton. His security, out side 
of the cotton itself, was worth $30,000—so he could well 
have held the cotton, for his security was ample. By his 


course of conduct he forced Moore to make an assignment, 


and then, at once, caused the Trustee, J.atta, to advertise 


the property named in his deeds of trust, for sale, undoubt- 


edly thinking that at a forced sale, although still holding 


the cotton, he could get the real estate at a nominal value, 


and so grasp cotton, real estate and all. 


’ The deeds of trust to Peper prevented Moore from 
obtaining credit elsewhere, or from raising money upon 
his real estate security, thereby placing him wholly in the 
power of Peper’s rapacity. 


Peper was very desirous of selling the cotton, as is shown 
by his book keeper, Liphardt, and his agent, Morgan, at 
the instance of the latter of whom, Moore sent letters and 
telegrams which are exhibited to Peper’s deposition, as 
tending to contradict the existence of the agreement. (Jd., 
803, 314.) Morgan knew that Peper was obligated against 
selling the cotton, but believed he would sell it unless re- 
monstrated with, and so told Moore, and hence the tele- 
grams and letters. Even Liphardt, his confidential clerk, 
_ testifies that he called Peper’s attention to the fact that 
he had not rendered an account of sales, when Peper re- - 
plied “he had carte blanch, gc.,” as though that excused 
him from making proper returns, or protected him in 


making false ones. 


There is also a wide disagreement between the parties 
as to the weight, quality, class and value of the cotton. ' 


After his detection in the efforts to suppress the know- 
ledge of the sale of February, and pass a false account of the 
sale of June, Peper files a cross-bill, praying the taking of an 
account and a sale of the trust property, and on modifying 
his account so as to indicate the sale of 229 bales as of Feb- 
ruary asks the court to receive it as true, and decree bal- 


ance accordingly. 


By this account the cotton is reported as of low grade 
generally, and a great deal of it as dirty, seedy, stained, 
2 


could not exist except by the deliberate frauds of the gin- 
ners, packers, farmers and consignor; and the loss in weight 


is extremely large. 


Moore acquired the cotton from his customers then re- 
siding within a radius of from ten to ninety miles from 
Hot Springs, weighed it carefully and correctly, marked 
and numbered it, and made such entries respecting it as 
enabled him to trace each bale to the seller, as Snyder, 
Morgan, Moore and others testify (¢d., 80, 105, 106, 110), 
and for the ascertainment of the truth, resort tu thesé 
sources became necessary after Peper’s wrongful disposi- 
tion of it. The bales stated in Peper’s account to have 
been of the condition and quality above indicated, are 
traced to the persons from whom Moore received them, 
and as many of these as it was practicable to call contra- 
dict the statement. (Jd., 716, 117, 118,119,120, 121.) Their 
testimony will be found in the printed transcript (pp. 83, 
87, 88, 89, 90, 91, 92, 93, D4, 95, 96, 97, 98, 99, 100, 101, 102, 
108,104 and 105.) Particular attention is invited to a bale 
purchased by Moore from Abe Phillips, and reported after 
the sale by Peper as water-packed, and at a weight which 
involves the loss of 147 pounds; and to two bales, pur- 
chased by Moore from A. W. Hagan, and reported by 
Peper as damaged and at a weight involving a loss of 298 
pounds. Moore testifies to the correctness of his weights, 
and the good condition and quality of these bales (id., 717, 
118, 119); and Phillips says his bale was of good condi- 
tion and quality, nicely handled throughout, and not 


water-packed, sand-packed and plated; conditions which 
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water-packed (id., 107); and Hagan says that his 
bales were of good condition and quality, not damaged, 
and should not have lost in weight (id., 104, 105). Atten- 
tion is also invited to the testimony of J. H. Lecroy, P. H. 
Burroughs, H. P. Cogburn, J. A. Brown, A. H. Palmer, 
S. W. Diffie, J. J. Johnson, W. B. Seay, F. O. Brown, B. 
Lambert, W. M. Meredith, E. E. Mac Legert, G. W. Gray, 
Jeff. Collier, G. W. D. Johnson, M. L. Anderson and P. 
Craig, showing that cotton in the section, and of the year 
in which Moore bought this, was of unusually good quality 
and condition, and free from stain. (ld., 86, 87; 88,89, 90s 
91, 92, 94, 96, 97, 98, 99, 102, 103 and 104.) ‘These wit- 
nesses were farmers and ginners, long accustomed to hand- 
ling cotton, resided in the section where this cotton was 
produced, and have unquestionable knowledge of the mat- 
ters of which they speak. No notice was given Moore by 
Peper, or uny one, that any of the cotton was received in 
bad condition (id., 120); but all these complaints of stain, 
fraudulent packing and bad condition are reserved until 
the cotton has been sold and put out of reach. It should 
have been classed as middling. (Jd., 720.) Morgan took it in 
hand to remain at Hot Springs and purchase cotton for 
Moore to be shipped to Peper (td., 106), and certainly he’ 
would sot have purchased bad cotton ; and this same 
Morgan, who, on page 81, manifests deep feeling in favor 
of Peper, says that he would have classed the cotton as 
averaging low middling. (Jd., 79.) 

In view of this testimony was it possible to sustain the 


account as stated by Peper? It is true that he sought to 
fortify it by the testimony of Vandey, of Liphardt, Meier 
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and Block, and by rules of the cotton exchange; but in 
this he fails; for Vandey and Block are shown, on cross- 
examination, to have no such recollection of the matters as 
would warrant them in saying that they classed or weighed 
this cotton; and Meier, instead of purchasing in the 
regular way, and taking precautions to protect the interest 
of the factor, or of himself, permitted the cotton to remain 
in the warehouse without reweighing, and without any 
inspection until the time for rejection and correction of 
errors had passed. It is true also that effort is made to 
show that the sale of February was made of lower grades 
of cotton on the basis of middling, and that Peper did not 
in fact get 114 cents per pound for it; but Liphardt inad- 
vertently contradicts this, for on page 337, he says there 
was not a bale of middling in it, and on page 340, when 
asked to explain what he meant by price or sale on the 
basis of middling, he says: “If I sell a man two bales of 
cotton in one lot, one worth 12c. and one worth 1Ic., that 
will make 28 cents, so the average price will be 113 cents; 
consequently, if middling is-12 cents, these two bales will 
have been sold on the basis of middling;” and that it was 
sold in a lot of 431 bales. (Jd., 339, 340). 


This entire account is falsified, both in respect of weight 
and quality, and also condition of the cotton, by the testi- 


mony of many witnesses who cannot be mistaken. 


Moore’s weights, from which there was a decrease of 


: over 7,000 pounds, were correct (id., 115), and it is shown 


that the appellees would not have consented to a sale until 
in November, when the cotton was worth 11} cents per 


pound. (ld., 116.) 
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The Circuit Court preferred the theory of the appellees ; 


disallowed Peper’s claim for commissions, and approved 
an account presented with the deposition of Converse, an 
expert accountant, who had access to the books of both 
parties, and all the data. | 


The particular attention of the court is called to the de- 
position of this witness, and the exhibits thereto attached, 
beginning on page 126 of the transcript, and ending on 
page 163. A summary of his statements of the amount is 


found on page 135. 


Upon the evidence in the whole case, after full argu- 
ment by counsel on both sides, the learned court, before 
whom this case was tried, found the facts as stated in the 


following opinion and judgment: 


OPINION. 
‘Caldwell, J. In 1880, and some years prior thereto, W. 


A. Moore carried on business as a merchant at Hot Springs. 
In its season he handled cotton, which he consigned for 
sale to factors in St. Louis and elsewhere. The defendant, 
Peper, was a cotton factor, doing business in St. Louis, and 
in the fall of 1880, he opened negotiations with Moore, 
for the consignment of the latter’s cotton for that year. 
The parties arrived at an agreement on the subject as to 
the terms of which they now widely differ. During the 
cotton season Peper advanced to Moore large sums of 
money, and the latter shipped to the former 929 bales of 
cotton and other articles. 


On the 10th day of January, 1881, Moore executed to 
Peper & Co., three notes, each for $2,433.46, drawing 10 
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per cent. interest from date, and due in ninety days, and 
six and nine months, respectively; and on the same day 
executed deeds of trust on real property to secure their 
payment. These notes, and one dated January 13, 1881, 
for $100.00, and the deeds of trust to secure them, do not 
represent any transaction or debt separate and distinct 
from the advances charged to Moore in the account cur- 
rent. They were taken to secure advances made and to 
be made, and were to stand as a security for any balance 
due from Moore to Peper on final adjustment of their ac- 
count. On the 16th of May, 1881, Moore failed, and made 
an assignment of his property to the plaintiff, Fordyce, for 
the benefit of his creditors. As soon as Peper was advised 
of Moore’s failure, he directed a foreclosure of the deeds 
of trust, and the trustee named in the deeds advertised the 
property for sale on the 14th of June, 1882. Thereupon 
the plaintiff filed the bill in this case for an injunction and 
accounting, alleging that, upon a fair and honest adjust- 
ment of the accounts between Moore and Peper, accord- 
ing to the terms of the contract between them, there 
would be nothing due the latter, but a large sum due 
Moore, and charging Peper with various frauds in the con- 
duct of the business. Peper filed an answer denying the 
allegations of the bill, and a cross-bill praying for a fore- 


closure of the trust deeds. 


The first cotton shipped by Moore to Peper, amounting 
to sixty-seven bales, was sold in December, 1880, and an 
account of sales rendered, to which no exception is taken. 
The contention relates to the remaining 862 bales. In 


July, 1881, Peper transmitted to the assignee of Moore an 


ps a 


account of sales showing that 858 bales had been sold on 
the 16th of June for 93 cents a pound. This account of 
sales is conclusively shown to be fraudulent. It is proven 
—indeed, Peper und his clerk are compelled to admit the 
fact—that instead of 858 bales having been sold on the 
16th of June for 9} cents per pound, 258 bales of that 
number had, in fact, been sold on the 14th of February 
for 114 cents per pound. Noentry of the sale of 258 bales 
on the 14th of February was ever made in Peper’s books, 
and no account of the sale rendered. On the contrary, 
Peper wrote Moore, after the sale, that he was holding all 
his cotton, and when he sold the remaining 600 bales on 
the 16th of June, at 94 cents per pound, he transmitted aa 
account of sales showing the sales of the whole 858 bales 
on that day, and at the price of that day, charging Moore 
insurance and storage on the whole 858 bales down to that 
date. The 258 bales had been sold and delivered on the 
14th of February, and Peper had received the money for 
it at the rate of 11} cents a pound, but no credit was given 
to Moore, and he was charged with interest on all advances 
made to him, for the period from the 14th of February to 
the 16th of June, as though none of his cotton had been sold. 
This was not an oversight or mistake; it was purposely and 
knowingly done, and was, therefore, willful and deliberate 
fraud. When Peper directed his clerk to transmit an ac- 
count of sales showing the sale of all the cotton on the 
16th of June, at the prices of that day, the latter called his 
attention to the fact that the 258 bales of cotton had been 
sold four months before, for two cents per pound more than 
was realized for that sold on the 16th of June, to which 
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Peper responded, he had a “carte blanche to sell it.” 
Neither Peper nor his clerk are able to invent a plausible 
pretext or excuse for this fraud. The difference of the 
price of the cotton at the time the 258 bales were sold and 
the time it was reported sold, and the storage and insur- 
ance and interest on the proceeds of the sale for the like 


period, amounts to nearly $2,000. 


It is shown tliat no entry relating to the sale of the 858 
bales of cotton appears on the defendant’s books prior to 
July. These facts utterly discredit Peper and his books. 
The preponderance of evidence establishes the fact that 
Peper agreed, in consideration that Moore would ship him 
his cotton and execute the deeds of trust to secure the ad- 
vances, to hold the cotton till the full opening of the cot- 
ton market in the fall of 1881, unless More should order 
it sold before that time. Having agreed with Moore, upon 
sufticient consideration, to hold the cotton, he was bound 
to do so. It is undoubtedly the law that a factor who has 
made advances on the credit of the goods has a right to 
sell enough to reimburse his advances, unless restrained 


by some agreement with his consignor. 
Weed vs. Adams, 87 Conn., 378. 
Field vs. Farmington, 10 Wall., 141. 


Peper was restrained by the terms of his contract with 
Moore, from selling the cotton before the opening of the 
cotton market in the fall of 1881. Moore is entitled to the 
benefit of this contract. Neither Moore nor Fordyce, his 
assignee, ratified this sale, but protested against it, and 
have continued to protest. Peper must account to the 
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plaintiff for the difference in the price of cotton at the 
time it was sold and the price in the fall of 1881. There 
is also a wide discrepancy in the accounts of the respective 
parties, growing out of differences in weights, grades, and 
condition of the cotton. The clear weight of the evidence 
is with the plaintiff on all these points. The difference 
between the parties aggregates a largesum. Moore claims 
and testifies that Peper owes him $6,760, and Peper claims 
and testifies that Moore owes him $10,000. The accounts 
and claims on both sides have been carefully examined in 
the light of evidence and the law. It would serve no use- 
ful purpose to enter into a detailed statement of the ac- 
counts, and point out each item of difterence. The true 
state of the accounts between the parties, upon the facts 
as found and the law, is shown in the statements and ex- 
hibits, appearing in and attached to the deposition of the 
accountant, Mr. Converse. This witness is disinterested, 
and is an honest and competent accountant and book- 
keeper. He had access to the books and papers of both 
parties, and his statement of the accounts is based on facts 
clearly established by the evidence.” From these state- 
ments it appears that if the defendant had complied with 
his contract, and held the cotton until the opening of the 
market in 1881, and sold then, and accounted for the pro- 
ceeds according to the actual weight, grade, and condition 
of the cotton, there would have been nothing due him 
from Moore, but a small sum due to the latter. The only 
point of difference which is left in doubt by the evidence, 
relates to the rate of interest Moore was to pay. He claims 


he was to pay only 8 per cent., while Peper claims he was 
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to pay 10. The fact that the notes draw 10 per cent., is a 
strong circumstance to show that from their date, at least, 
balances were to draw that rate. In the statement of Mr. 
Converse interest is calculated at 8 per cent.; but if the 
additional 2 per cent. is allowed the defendant, it is more 
than overcome by an error made in allowing commission 
to the defendant in the statement of the accounts. The 
defendant charges $966.90 for commission, and this item 
is allowed him in Mr. Converse’s statement of the ac- 
count. It is a settled rule of law, that a factor or other 
agent, who is guilty of fraud or gross negligence in the 
conduct of his principal’s business, forfeits all claim to 


commissions or other compensation for his services. 
Story Ag., Secs. 333, 334. 
1 Pars. Cont., 99. 
Segar vs. Parrish, 20 Grant, 672. 
Vennum vs. Gregory, 21 Lowa, 326. 
White vs. Chapman, 1 Starkie, 113. 
Hammond vs. Holiday, 1 Car § P., 384. 
Denew vs. Daverell, 1 Camp., 451. 
Hurst vs. Holding, 3 Faunt., 32. 
Hill vs. Featherstonbaugh, 7 Bing., 569. 
Turner vs. Robinson, 6 Car. & P., 16. 
Smith vs. Crews, 2 Mo. App., 269. 
Brannan vs. Strauss, 76 Ill., 234. 


In this case the defendant deliberately returned a gross- 


ly fraudulent account of sales, kept false books, and sold 
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the plaintiff’s cotton in violation of his contract. These 
frauds and misconduct made it necessary for the plaintiff 
to resort to a court of equity for an accounting. 

On these facts the defendant is not entitled to commis- 
sion or other compensation for his services. Allowing the 
defendant interest at the rate of 10 per cent., and deduct- 
ing his commission, the balance is still in favor of the 
plaintiff But the plaintiff is not entitled to a decree for 
this balance, because it about equals the small notes re- 
ceived by the defendant as collateral, and which are charged 
to him in the statement of the accounts, but which have 
not been collected. These notes being six of W. H. 
Groves for $50 each, and one of bill for $32.38, may be re- 
tained by the defendant. Let a decree be entered on the 
original bill perpetually enjoining the defendant from fore- 
closing, by sale, by trustee or otherwise, the deeds of trust 
mentioned in the bill, and requiring the defendant to sur- 
render said deeds and notes of the plaintiff Moore for can- 
cellation, and dismissing the cross-bill of Peper for want 


of equity, and requiring him to pay all costs.” 
Federal Reporter, Vol. 16, page 516. 


This opinion was rendered upon the bill of Fordyce, 
assignee, etc., versus Peper, for an injunction, and upon 
the cross-bill of Peper, where he was the actor, seeking 
affirmative relief in settling his accounts and foreclosing 
the mortgage and _ deeds of trust given by Moore. This 
opinion of the learned judge, with the authorities cited, is 
the best argument we can submit in this case, and is a full 
vindication of the correctness of the decision appealed 
from. 
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The following propositions of law seem to be enunciated, 
and to be perfectly applicable to the facts of the case. 

1. A factor who has made advances on the credit of 
goods consigned to him for sale, has a right to sell enough 
to reimburse him for his advances, unless restrained by 
some agreement with his consignor. 

2. Ifa cotton factor, for a " sufficient consideration, 
agrees to hold the cotton of a consignor until the opening 
of the next year’s market, he is bound to do so; and if he 
sells the cotton before the time, without the consignor’s 
consent, he is liable for the difference between the price at 
the time he sold and the price at the time he was author- 
ized to sell. 

8. A factor or agent, who is guilty of fraud or gross 
negligence in the conduct of his principal’s business, for- 
feits all claim to commissions or other compensation for 
services. 

4. Where a factor knowingly transmits to his consign- 
or a grossly false and fraudulent account of sales, and does 
not enter the sales on his books until months after they 
were made, and then enters them falsely, no credit will be 


given to the factor or his books. 


As Mr. Ewell says, in commeuting on this case (Federal 
Reporter, supra), it seems that there can be no question as 
to the entire correctness of this opinion, on the points 
stated, and that the whole case is a happy illustration of 
the entire harmony which ought always to exist between 


law and justice. 


While these reasons are sufficient, yet it seems to us 


that there is another principle of law which fully sus- 
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tains the decree of the circuit court in this case. Peper 
occupied a fiduciary relation to Moore. He was his factor, 
owing fullest good faith to him, as a trustee. 

Fordyce, the assignee of Moore, was a trustee not only 
of Moore, but of all his creditors. After the assignment 
of Moore to Fordyce, Peper presented his account against 
Moore, under oath, and in answer to the injunction suit 
of Fordyce, assignee (printed transcript, 24, etc,), in which he 
claimed the five hundred and ninety dollars fraudulently 
charged against Moore, and in which he credited Moore 
for the fraudulent sale of February, of 293 bales at 11}c., as 
of June 2, and then at only 94c., and also made out the 
false statements of quality and weight of the balance of 
the cotton consigned. (Printed transcript, pages 65, $13, 
314, 816, 317, 321, 326, 328, 329, 331, 336, 338, 339), and 
the facts found by the trial judge. 


And we understand the law and practice, in equity, to 
be, where the facts are found by the trial court, and the 
cause turns upon facts, for the appellate court to follow 
the findings of the trial court, as it does the findings of a 
jury in cases of law, even though the weight of the 
testimony might appear to be against the findings, unless 
it was palpably and glaringly wrong. 

In the case of Harper vs. Sexton, in the 22 Iowa, 44h, 
446, the court says that “ Although the proofs in this case 
do not satisfy us, as they did the leurned judge who tried 
the case in the district court, that there was actual fraud 
in the tax sale, yet, in view of the well settled rule, that 
the findings of the court on a question of fact, like the 
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verdict of a jury, ought not to be disturbed, unless clearly 
against the weight of evidence, perhaps we ought not to 
disturb such finding.” 


And in the case of Branch vs. Mitchell, 24 Ark., 431, 
443, the supreme‘court of that State says: “It may be 
added, this simple question of fact is before us here, pre- 
cisely as it would be if the parties had had it tried before 
a jury, on an issue out of chancery, and the verdict being 
against them, their motion for a new trial had been over- 
ruled. Even if we thought that the weight of the testi- 
mony was against the finding, we would not disturb it 
unless it was palpably and glaringly wrong. If there is 
merely a doubt, or a preponderence of testimony, one way 


or the other, the finding below must remain conclusive.” 


Both of these cases were suits in equity pending in 
appellate courts. | 


In Marrett, assignee, v. Atterbury, 3 Dillon, U. S. Ct. Ct. 
Reports, page 444, Mr. Justice Miller held that as Atter- 
bury had proved up, in bankruptcy, some $19,000 against 
the estate of the bankrupt, when he knew that only $9,000 
was justly due him, he was not entitled to a dividend on 
any part of his claim, on account of his fraudulent con- 
duct. See, also, in re Elder N. Bank, Reg., 670, and in re 
Hook., 11 Bank Reg., 282. . 


The principle upon which these cases are decided, viz. : 
That ‘“‘fraud corrupts and destroys the whole debt,” is not 
alone applicable to fraudulent claims made against bank- 
rupt estates. Indeed it is the rule of courts of common 
law every where, and applies to all cases of trust. There 


is no difference, practically, between administering upon 
the assets of an estate, by an assignee, for the benefit of 
all the creditors, under the laws of Arkansas, and the 
winding up of an estate by an assignee under the bank- 


rupt laws. 
Pierce v. Patridge, 3, Met., 44. 


In Fairfield v. Baldwin, 12, Pic., 338, the Court held 
that where one had obtained a judgment upon cer- 
tain notes, and had included in it one note, knowing it to 
be fraudulent, the whole judgment was void. This case 
is cited and approved in Taaffe v. Johnson, 7, Cal., 362. 


In bankruptcy a way is provided for one creditor to con- 
test the claim of another, but in the case of an assignment 
the way would be hard to find and difficult to travel, and as 
Peper fraudulently claimed of the assignee a sum vastly 
in excess of what was due him, based upon false, fictitious 
and fraudulent claims, he ought to forfeit the whole de- 
mand, as against the other creditors of Moore, all of whom 


were represented by Fordyce, his assignee. 


EBEN W. KIMBALL, 
GEO. W. MURPHY, 
Solicitors for Appellee. 


a ‘ & Dey 
s oa 
at a b FS 4 oe ah : Rie it a 4 % : 
as Lt es 
TER AR RUPE NEARER EE OE RRA CBR eR. try 3. 


4 ‘ 
* 


Fi PO ar eae ae 


: nae gf e 


SUPREME COURT OF THE UN 


. , ‘ 


OCTOBER TERM, 1886. 


ee Oe 3 No. 948. ; Se ghee 1 Ae . 


THE GERMANIA -fNSURANCE COMPANY OF NEW 
ORLEANS, PLAINTIFF IN ERROR, a 


VS. + 


. : THE STATE OF WISCONSIN. 


FILED AUGUST 5, 1886. 


: Ways a ge 
Ca Ps etal aatg i i 


H SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


No. 948. 


THE GERMANIA INSURANCE COMPANY OF NEW 
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GERMANIA INs. CO. OF NEW ORLEANS VS. STATE OF WISCONSIN, 1 


1 UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the western dis- 
trict of Wisconsin, in the seventh circuit, Greeting: 


Because that in the record and process, and also in the making 
and rendering or an order in a suit before you, or some of you, be- 
tween the Germania Insurance Company of New Orleans, plaintiff 
in error, and the State of Wisconsin, defendant in error, remanding 
the said suit to the circuit court of Wisconsin for the county of Dane, 
from whence it came, manifest error has intervened, to the great 
damage of said plaintiff in error, as in their complaint has been 
stated, and as it is just and proper that the error, if any there be, 
should be corrected in due manner, and that full and speedy justice 
should be done to the parties aforesaid in this behalf, you are 
hereby commanded that if judgment thereof be given, then, under - 
your seal, to distinetly and openly send the record and process in 
the suit aforesaid, with all things concerning them, and this writ, so 
that you have the same before the Chief Justice and the associate 
justices of the Supreme Court of the United States on the 3rd day 
of August next, at Washington, being the present seat of the national 
Government, that, the record and process aforesaid being inspected, 
they may cause to be done thereupon what of right ought to be 
done. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
2 the Supreme Court, at Washington aforesaid, this 3rd day of 
July, in the year of our Lord-one thousand eight hundred and 
eighty-six, and of the Independence of the United State the one hun- 
dred and tenth. ' 
[Seal U.S. Cirenit Court, Western District of Wisconsin. ] 
IF. M. STEWART, 
Clerk of the Circuit Court of the United States, 
Western District of Wis. 
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The return of the within writ appears by the schedule hereto an- | 
nexed. 
The return of the judges of the circuit court of the United States | 
for the western district of Wisconsin. i 
In testimony whereof I have hereto set my hand and affixed the 
seal of the circuit court, at my office in the city of Madison, this 3d : 
day of July, A. D. 1886, and of our Independence the one hundred t 
and eleventh. : 
[Seal U. S. Circuit Court, Western District of Wisconsin, ] 


F.M. STEWART Clerk. 


UNITED STATES OF AMERICA, — | se 
Western District of Wisconsin, | 


At a stated term of the circuit court of the United States of 
America for the western distriet of Wisconsin begun and held ac- 
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2 THE GERMANIA INSURANCE CO. OF NEW ORLEANS VS. 


cording to law at the city of Madison, in said district, on the Ist 
Monday (being the 7th day) of June, A. D. 1886—present and pre- 
siding, the Honorable Romanzo Bunn, judge—among other the fol- 


lowing proceedings were had, to wit: 
THE STATE OF WISCONSIN ) 
vs. At Law. 
THE GERMANIA INSURANCE CoMPANY OF NEW incmsie 4 


Be it remembered that heretofore, to wit, on the 27th day of May, 
A. D. 1886, came the above-named defendant and filed a certified 
copy of tne record in said cause, certified by the clerk of the circuit 
court for Dane county, Wisconsin, on removal of said cause to this 
court, pursuant to act of Congress in that behalf, which certified 
copy of the record so filed is as follows, to wit : 


Summons. 
Circuit Court, Dane County. 


THE STATE OF Wisconsin, Plaintiff, 
vs. 
THe GeERMANIA INSURANCE Company, Defendant. 


The State of Wisconsin to the said defendant : 

4 You are hereby summoned to appear, within twenty days 
after the service of thissummons, exclusive ofthe day of service, 
and defend the above-entitled action in the court aforesaid, and in case 
of your failure so to do judgment will be rendered against you ac- 
cording to the demand of the complaint. 

H. W. CHYNOWETH, 
PU P- Atl y. 


P. O. address : Madison, Dane Co., Wis. 
Officer's Return. 


STATE OF WISCONSIN, |. 
Winnebago County, j ~ ° 
[ hereby certify that I did, at the city of Oshkosh, county and 
State aforesaid, on the 29th day of December, A. D. 1885, serve the 
within summons upon the within-named defendant personally by 


then and there delivering to and leaving with L. D. Harmon, a resi- 


dent and citizen of this State, personally, he, the said L. D. Harmon, 
being then and there an agent of the said defendant, a true copy 


thereof. 
F. BURGESS, 
Sheriff, Winnebago County, Wis. 
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THE STATE OF WISCONSIN. 


Complaint. 
STATE OF WISCONSIN : 
In Circuit Court for Dane County. 


THE Strate or Wisconsin, Plaintiff, 
"8. 
THE GERMANIA [INSURANCE COMPANY OF NEW ORLEANS, Defendant. 


The complaint of the above-named plaintiff respectfully shows to 
this court: 


- 


oD First. That the defendant is and has been continually for 

the three years last past a fire insurance corporation duly in- 
corporated, created, organized, and existing under and by virtue of 
the laws of the State of Louisiana, and as such is and has been con- 
tinually for the said three years last past engaged in the business of 
fire insurance, having its principal office and place of business at 
the city of New Orleans, in the said State of Louisiana. 

Second. That the defendant, as such fire insurance corporation, 
was in the month of January, A. D. 1884, and has been continually 
each and every month since the said month of January, A. D. 18584, 
down to and including the month of December, A. D, 1885, engaged 
in doing and carrying on the business of fire insurance in this State, 
in that it did issue and deliver in this State, in the same month of 
January. A. D. 1884, and has each and every month following the 
said month of January, 1884, down to and including the said month 
of December, A. D. 1885, policies of insurance to residents and citi- 
zens of this State, insuring such residents and citizens against loss 
by fire upon property situated in this State, and in that the said 
defendant has in this State, during each and every month from and 
including the said month of January, A. D. 1854, to and including 
the month of December, A. D. 1885, collected and received premiums 
upon the said policies of insurance aforesaid. 

Third. That neither the president and secretary nor the vice- 

president and secretary of the said defendant, nor the said 
G defendant itself, nor any or either of them, in the month of 

January, A. D. 1884, or at any time since the said month of 
January, A. D. 1884, prepare or deposit in the office of the commis- 
sioner of insurance of this State a statement verified by their oaths 
or the oaths of any or either of them of the business of the said de- 
fendant corporation during the year A. D. 1883, and of the condi- 
tion thereof on the 31st day of December, A. D. 1883, and that the 
president and secretary and the vice-president and secretary of the 
said defendant and the said defendant itself, and each and all of 
them, neglected and failed in the mouth of January, A. D. 1884, and 
they and each of them and all of them have ever since failed and 
neglected to prepare and deposit in the office of the commissioner 
of insurance of this State the annual statement required by them, 
the said president and secretary or the said vice-president and secre- 
tary of the said defendant, to be prepared and deposited in said office 
of said commissioner of insurance under and by virtue of the pro- 
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visions of section 1920, chapter 89, of the revised statutes of this 
State for the year A. D. 1878, and here, during all of the said time, 
neglected and failed and still do neglect and fail to prepare and de- 
posit said annual statement or any statement whatever in the said 
office of the said commissioner of insurance, and that no statement 
of any kind whatever was in the said month of January, A. D. 1884, 
or has been since the said month of January, A. D. 1884, deposited 
in the said office of the said commissioner of insurance as aforesaid 

by the said defendant, nor by any officer or officers thereof, 
7 nor by any agent or agents thereof, nor by any person or 

persons in its behalf or in behalf of any officer or officers, 
agent or agents, thereof. 

Whereby the defendant has become and still is indebted to the 
plaintiff in the sum of twelve thousand dollars, according to the 
provisions of section nineteen hundred and twenty of chapter eighty- 
nine of the revised statute of this State for year A. D. 1878. 

Wherefore the plaintiff demands judgment against the defendant 
for the sum of twelve thousand dollars, together with its costs and 
disbursements in this action. 

Dated April, A. D. 1886. | 
H. W. CHYNOWETH, 

> Plaintiff’s Attorney. 
STATE OF WISCONSIN: 
Circuit Court, Dane County. 


THE STATE OF Wisconsin, Plaintiff, 
vs. 
THe GERMANIA INSURANCE CoMPANY OF NEW ORLEANS, Defendant. 


Personally came and appeared before me, the undersigned au- 
thority, J. Hassinger and Emil Weber, both residents of the city of 
New Orleans, who, being duly sworn, did depose and say that thev 
are, respectively, the vice-president and secretary of the Germania 
Insurance Company of New Orleans. 

That L. D. Harmon, of the State of Wisconsin, is not now, and 

was not on the 29th of December, 1885, or at any other time, the 
agent of said Germania Insurance Company for any purpose what- 
ever. 
S That said company has no agent in the State of Wisconsin 
and has had none there, and has transacted no insurance 
business in said State for the last ten years. 

That the applications for whatever policies it has written on prop- 
erty in Wisconsin have been received at its home office in the city 
of New Orleans, or through its agents in States other than Wiscon- 
sin, or from insurance brokers in different parts of the United States 
not the agents of the Germania Insurance Company but of the per- 
sons who sent the insurance. 

That no person in the State of Wisconsin has been authorized to 
or has been appointed for the purpose of soliciting or transacting 
any insurance business in said State, and that L. D. Harmon was 
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ae 


THE STATE OF WISCONSIN. 5 a 


entirely unknown to the officers of the Germania Insurance Com- | 
pany until they received from him the summons of service in this =. 
ease. : | 
THE GERMANIA INSURANCE COMPANY 
OF NEW ORLEANS. 4 
J. HASSINGER, Vice-President. ) 4 
EMIL WEBER, Secretary. | 3 


Sworn to and subscribed before me this Febr’y 12, 1886. 


[SEAL. | CHAS. E. SIL, 
Not. Pub. 
STATE OF WISCONSIN: 


Circuit Court, Dane County. 


THE STATE OF Wisconsin, Plaintiff, 
Us. 
THE GERMANIA INSURANCE COMPANY OF NEW ORLEANS, Defendant. 


9 And now comes the Germania Insurance Company of New 

Orleans, an Insurance corporation duly created and existing 
under the Jaws of the State of Louisiana. and having its principle 
office and place of business in the city of New Orleans, and enters 
its special appearance in the action, as above entitled, for the pur- 
pose of this motion only, namely: It gives notice that it objects to 
the jurisdiction of this court, and that upon the record in the said 
action and the affidavit of the president and secretary ef this com- 
pany, which is hereto annexed ahd herewith served, it will move 


the said circuit court at its next session for Dane county, at the 


court-house in the city of Madison, on the 12th day of April, 1886, 
at the opening of court on that day, ur as soon thereafter as counsel 
may be heard, to vacate and set aside the pretended service of sum- 
mons in this action said to have been made on the 29th day of 
December, 1885, by one F. Burgess, sheriff, and all and every pro- 
ceeding in said action subsequent thereto, for want of jurisdiction 
and irregularity in said pretended service of process. 
THE GERMANIA INSURANCE COMPANY 
OF NEW ORLEANS, 
By COTZHAUSEN, SYLVESTER, 


- SCHEIBER, SLOAN, . a 
Its Attorneys for Purposes of this Motion and this Motion Only. | a 


To H. W. Chynoweth, pl’ff’s att’y, Madison, Wis, 
10 STATE OF WISCONSIN : 
Cireuit Court, Dane County. 


STATE OF Wisconsin, Plaintiff, 
rs. 
THe GERMANIA [INSURANCE COMPANY OF NEW ORLEANS, Defendant. 


The petition of the Germania Insurance Company of New Or- 
leans, Louisiana, respectfully shows to this court— 
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That it is an insurance company duly incorporated, organized, 
and existing now and for a number of years past under the laws of 
the State of Louisiana, its principal place of business and general 
office being located in the city of New Orleans, and that it derives 
its corporate powers from said State and by no other authority what- 
ever; that on the 28th day of December, 1885, and action was com- 
menced, as above entitled, by the filing of a summons and complaint 
in the circuit court of Dane county. 

That service of process was said to have been made upon the de- 
fendants by delivery of a copy of the summons to one L. D. Harmon; 
that, as will more particularly appear from the record in this case 
and a certain affidavit of late filed, this petitioner has at no time 
since October, 1878, applied for license to transact business in the 
State of Wisconsin; that it has never appointed or had any agent, 

attorney, or other persons in said State to act in its behalf for 
11 the purpose of soliciting or transacting any insurance busi- 

ness; that it has established no offices within its territorial 
limits for any purposes whatever, and that its business transactions 
with persons residing in said State have been and are confined to 
the issuing of policies direct from its general office in New Orleans 
when applications therefor were received from points without said 
State and parties not agents of this petitioner, in any sums whatever. 

That of late your petitioner has caused its special appearance to 

be entered in said court, and a motion to be made to set aside and 
racute said pretended service of summons of process for the reason, 
among others, that said Harmon (as the fact is) was not an ofticer or 
agent of this corporation defendant; that he was not authorized in 
any way or manner to accept service on behalf of vour petitioner ; 
that said court never obtained jurisdiction over this petitioner by 
the attempted mode of service above referred to, and that the circuit 
court of Dane county has no jurisdiction. 

That vour petitioner has fully and fairly stated the case in said 
action to I. W. Cotzhausen, Esq., its counsel in this action, who re- 
sides at the city of Milwaukee, in the State of Wisconsin, and that 
it has a good and substantial defence on the merits to said action, 
and on the whole thereof, as it is advised by its said counsel, after 
such statement made as aforesaid, and verily believes that said 
suit is of a civil nature at law; that the matter in dispute exceeds, 

exclusive of costs, the sum or value of five hundred dollars, 
12 and that the suit arises out of a controversy between the 
parties in regard to the operation and effect of certain pro- 
visions of the laws of the State of Wisconsin said to be in conflict 
with the Constitution of the United States in various particulars 


and necessittaing « construction thereof, among which subjects of 


controversy are the following, to wit: 

Whether the attempt of the State of Wisconsin by legislative 
enactments to prohibit this insurance company from doing insur- 
ance business with or issaing policies to persons who may reside in 
Wisconsin and who apply to this petitioner therefor (at its own cor- 
porate domicile in the State of Lou’siana) in person or by agents is 


— | 


m= 
( 
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a proper exercise of State power or in conflict with the National 
Constitution, and in particular sec. 1 of article 14 thereof. 

Whether the State can impose, under the circumstances of the case 
upon this corporation defendant, as a foreign insurance company, 
undue burdens, restrictions, or penalties such as are herein asserted, 
or whether said pretended laws and regulations are not in restraint 
of trade and in violation of article one, section eighth, of the Consti- 


j tution of the United States delegating to Congress sole power and 
ie ‘authority to regulate commerce among the several States. 


Whether the statutes of Wisconsin seeking to regulate the trans- 
action of insurance business with foreign companies are not in 
violation of that provision of the Constitution of the United States, 
sec. 1, article 14, which forbids the making or enforcement of any 

Jaw which shall abridge the privileges or immunities of citi- 
13 zens of the United States or deny to any person within its 
jurisdiction the equal protection of the laws. 

Whether the aforesaid proceedings in said court and the attempt 
to proceed against your petitioner by service of summons or process 
upon one not authorized to represent it and wihout appearance in 
court constitutes “due process of law” within the meaning of the 

onstitution of the United States. 

And your petitioner herewith presents a bond with a good and 

‘ sufficient surity for entering at the next term of the circuit court of 
the United States for the western district of Wisconsin, on the first 
day of its next session, a copy of the record in the above-entitled 
cause. Copies of said process against petitioner and of all pleadings, 
depositions, testimony, and ether proceedings in the cause, and for 
the payment of all costs which may be awarded if said circuit court 
shall hold that this cause was wrongfully or improperly removed 
thereto, and also for then appearing and entering special bail in 
said suit, if special bail was originally requisite therein, and your 
petitioner herewith offers to furnish such additional security as this 
honorable court shall require. , 
Wherefore your petitioner prays this court to accept the said peti- 

tion and bond, and to proceed no further in this action pursuant to 
the provisions of the acts of Congress in that behalf. 

THE GERMANIA INSURANCE COMPANY 

OF NEW ORLEANS. 
J. HOSSINGER, Vice-Pres. 
EMIL WEBER, See’y. 


—— 


COTZHAUSEN, SYLVESTER, 
SCHEIBER & SLOAN, 

Pet's Attys. 
F. W. COTZHAUSEN, Of Counsel. 


14 Subscribed and sworn to before me this 18th day of Jan- 
uarv, A. D. 1886. 
[SEAL. ] CHAS. FE. SELL, Not. Pub. 


Ay 
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STATE OF Wisconsin, Milwaukee County : 


F. W. Cotzhausen, of Milwaukee, being duly sworn, says that he is 
of counsel for the above-named petitioner; that he has read the fore- 
going petition, and that the facts, matters, and things therein stated 
are true to the best of his knowledge, information, and belief. 

Subscribed and sworn to before me this 10th day of April, 1886. 


[SEAT | JOHN THiIEMANN, 
Notary Public, Milwaukee Co., Wis. 
15 Know all men by these presents that we, the Germania In- 


surance Company of New Orleans, Louisiana, and Ferdinand 
Schlisinger, of the city of Milwaukee, Wisconsin, are held and firmly 
bound unto the State of Wisconsin in the sum of two hundred and 
fifty dollars, to be paid to said State of Wisconsin, or its assigns; to 
which payment, well and truly to be made and done, we bind our- 
selves, our successors, our heirs, executors, and administrators, jointly 
and severally, firmly by these presents. 

Sealed with our seals this 17th day of February, A. D. 1886. 

Whereas the above-bounden The Germania Insurance Company 
of New Orleans, Louisiana, has petitioned-the circuit court of Dane 
county, State of Wisconsin, for the removal of a cause therein pend- 
ing, wherein said State of Wisconsin is plaintiff, and said Germania 
Insurance Company of New Orleans, Louisiana, is defendant, to the 
circuit court of the United States for the western district of Wis- 
ee pursuant to the provisions of the act of Congress in that 
oehalf: 

Now, therefore, the condition of the above obligation is such that 
if the above-bounden Germania Insurance [Company] of New 
Orleans, Louisiana, shall enter in such circuit court, on the first day 
of its next session, a copy of the record in such suit, copies of the 
process against petitioner and of all the pleadings, depositions, testi- 
mony, and other proceedings in the case, and shall pay all costs that 
inay be awarded by said circuit court if said court shall hold that 
such suit was wrongtully or improperly removed thereto, and shall 
also then and there appear and enter special bail in such suit if 

special bail was originally requisite therein, then this obli- 
16 gation shall be null and void; otherwise of force. 
THE GERMANIA INSURANCE 
COMPANY OF NEW ORLEANS. 


J. HASSINGER, V. P. ISKAL. 
EMI’L WIBER, Sec’y. SEAL. 
FRED. SCHLISINGER. [SEAL. 


In presence of— 
GEO. SYLVESTER «& 
JOHN THIEMANN 
| To signature of Fred. Schlisinger. 
STtaTE OF Wisconsin, Milwaukee County. s 
I, Ferdinand Schlisinger, of Milwaukee, county of Milwaukee, and 
State of Wisconsin, the surety named in the foregoing bond, being 
duly sworn, do depose and say that I am a resident of the State of 
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Wisconsin and a property-holder therein ; that I am worth the sum 
of five hundred dollars over and above all my debts and liabilities, 
and exclusive of property by law exempt from execution. 
FRED. SCHLISINGER. 
Subscribed and sworn to before me this 20th day of February, 
A. D. 1886. 
[SEAL. | GEORGE SYLVESTER, 


Notary Public, Milwaukee Co., Wisconsin. 


17 Circuit Court, Dane County. 


. Tuer STATE OF WISCONSIN 
rs. , 
THE GERMANIA INSURANCE Company oF NEw ORLEANS. 


And now comes the defendant and excepts to the action and 
orders of the court refusing to accept of the defendant’s petition and 
bond for the removal of the above-entitled action and to its proceed- 
ing further in said cause and controversy then pending and to its 
assuming to overrule the defendant’s motion to set aside sérvice 
of summons and to the consideration of the same on the plaintiff’s 
motion and while the defendant had actually withdrawn from 


court. 
COTZHAUSEN, SYLVESTER, 
SCHEIBER anp SLOAN, 
Att’ys for Defendant for Purposes Only of Motion to Set 
Aside Service of Summons and Removal of Cause. 


é 

é 

‘ 
% 


ce 
- ty ~ 


At a general term of the circuit court for the ninth judicial circuit 
of the State of Wisconsin in and for the county of Dane, began and 
held at the court-room, in the city of Madison, in said county, on 
Monday, the 12th day [of] April, A. D. 1886, the following proceed- 
ings were had, to wit: 

Second day of April term, A. D. 1886, to wit, Tuesday, April 13, 
, 9 o'clock a. m. 

i] Court called to order. , 
18 Present: Hon. Alva Stuart, judge presiding; Wm. F. Puis- 
toff, sheriff; S. M. Butler, clerk: H. W. Chynoweth, for pl’ff; 
Cotzhausen, S. S. Sloan, for def’t. 
THE STATE OF WISCONSIN 
v8. . : 
THe GERMANIA INSURANCE Company or New ORLEANS. 


Affidavit and notice of motion to set aside service of summons 
filed by defendant’s attorneys, who appear specially for the purpose 
of this motion and this motion only. Petition and bond for removal 
of cause to the circuit court of the United States for the western dis- 
trict of Wisconsin filed by defendant’- att’ys, said motion having 
been duly continued to this day at request of plaintiff's att’'y. De- 
fendant asks the court to approve the bond and surity. 

Plaintiffs att’y not being present no order is made in the matter. 

Thereupon the derendant’s attorney withdraws from court. 
248 
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STATE OF WISCONSIN, | ,., . 
Deane County, if 


In Cireuit Court for Dane County. 


I, S. H. Butler, clerk of the circuit court in and for the county of 
Dane and State of Wisconsin, do hereby certify that I have carefully 
compared the annexed and foregoing papers, to wit, summons and 
return of sheriff thereon, complaint, affidavit, and notice of motion, 
with admission of service, petition, and bond for removal of cause 

to the circuit court of the United States for the western dis- 
19 of Wisconsin, order overruling petition for removal and ap- 

proval of bond, defendant’s exception to order, and copy of 
the minutes of the clerk, as taken in open court, with the original 
now on file and of record in my office, and the same are true and 
correct copies of all the original papers, proceedings, and record in 
my office in the action wherein the State of Wisconsin is plaintiff 
and the Germania Insurance Company is defendant, and of the 
whole thereof. 


In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at the city of Madison, in said county, this-17th 
day of May, A. D. 1886. 

[SEAL. ] Ss. H. BUTLER, 
Clerk of the Circuit Court for Dane County. 


And on the same day, to wit, on this 29th day of May, in the De- 
cember special term of the circuit court of the United States A. D. 
1885, in the record and proceedings thereof in said entitled cause, 
before the Honorable Romanzo Bunn, is the following entry: 


THE STATE OF WISCONSIN 
Us. 
THE GERMANIA INSURANCE ComPANY OF NEw ORLEANS. 


And comes the defendant, specially appearing by Cotzhausen, Syl- 
vester, Scheiber & Sloan for purposes of pending motion only, and 
moves the court for an order docketing this cause, which motion was 

granted ex parte; and the defendant, appearing specially for 
20 the purposes of this pending motion, and gives notice that on 

the 7th day of June, A. D. 1886, at the opening of court on 
that day, or as soon thereafter as counsel can be heard, — why the 
pending motion to set aside the pretended service of summons and 
all subsequent proceedings in said cause should not be taken up, 
heard, and considered. 


And on this day, to wit, the 24th day of June, in the June term, 
A. D. 1886, of said circuit court for western district of Wisconsin, in 
the record of the proceedings thereof in said entitled cause, before the 
Honorable Romanzo Bunn, judge, is the following entry : 
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THE STATE OF WISCONSIN 
“s, 
THE GERMANIA INSURANCE ComMPANY OF NEW ORLEANS. 


The motion to remand cause to the circuit court of Wisconsin for 
Dane county, from whence it came heretofore, argued. Now, at this 
day, the court being sufficiently advised of and concerning its opin- 
ion on the motion of the plaintiff to remand said cause as aforesaid, 
it is ordered that the said motion be, and the same hereby is, 
granted, and that this cause be, and the same hereby is, remanded 
to the circuit court of the State of Wisconsin for Dane county, from 
whence it came. 


21 On this day, to wit, the 3d day of July, in the June term, 

A. D. 1886, of said circuit court, came the the plaintiff in 
error, The Germania Insurance Company of New Orleans, by its 
counsel, and filed its bond on writ of error in the above-entitled 
cause, which said bond is in the words and figures following, to wit: 


~ Bond on Writ of Error. 
Supreme Court of the United States. 


THE GERMANIA INSURANCE CoMPANY OF NEW OrLEANS, PI’ff in 
Error, 
Us. 
The Stare or Wisconstx, Defendant in Error. 


Know all men by these presents that we, F. W. Cotzhausen and 
August Richter, Jr., are held and firmly bound unto the State of 
Wisconsin in the sum of two hundred and fifty dollars, to be paid 
to the said State of Wisconsin; in which payment, well and = truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. , 

Sealed with our seals and dated this 2d day of Julv, A. D. 1886. 

Whereas the above-named Germania Insurance Company of New 
Orleans, plaintiff in error, has prosecuted a writ of error in the Su- 

preme Court of the United States to remove the order’ ren- 
22 dered in the said above-entitled court by thé circuit: court of 

the United States for the western district of of Wisconsin, on 
the 24th day of June, 1886, remanding the said suit to the circuit 
court of Wisconsin for the county of Dane, from whence it came: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Germania Insurance Company of New Orleans 
shall prosecute its writ of error to effect and answer all damages and 
costs if they shall fail to make good its plea, then this obligation 
shall be void; otherwise to remain in full force and virtue. 

IK. W. COTZHAUSEN. SEAL. 
AUGUST RICHTER, Jr. omg, 

Sealed and delivered in presence of— 

JOHN THIEMANN. 
GEORGE SYLVESTER. 
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- Eastern District oF WISCONSIN, 88: 


F. W. Cotzhausen and August Richter, Jr., being each first duly 
sworn, each for himself, on oath, deposes and says that he is one of 
the signers of the foregoing bond, and that he is worth the sum of 
two hundred and fifty dollars over and above all his debts and lia- 
bilities in property within the State of Wisconsin not by law exempt 


from seizure or sale on execution. 
F. W. COTZHAUSEN. 
AUGUST RICHTER, Jr. 


Subscribed and sworn to before me this 2d day of July, A. D. 


1886. 
JOHN THIEMANN, 
Notary Public, Mil. Co., Wis. 


Bond approved July 3, 1886. 
x R. BUNN, Judge. 


23 UNITED STATES OF AMERICA, 88: 


To the State of Wisconsin, Greeting : 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States, at Washington, within thirty 
days after this, pursuant to a writ of error filed in the clerk’s office 
of the circuit court of the United States for the western district of 
Wisconsin, wherein the Germania Insurance Company of New Or- 
leans, Louisiana, is plaintiff in error and vou are defendant in error, 
to show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy justice done to 
the parties in that behalf. 


Witness the Honorable Romanzo Bunn, district judge of the United 
States for the western district of Wisconsin, at the city of Madison, 
this third day of July, A. D. 1886, and of our Independence the 


111th. ie 
R. BUNN, Judge. 
Service of above citation is accepted this 19th day of July, A. D. 


1886. 
; H. W. CHYNOWETH, 
Att’y for PUF. 


24 WESTERN DIstRICT OF WISCONSIN, 88 : 


I, F. M. Stewart, clerk of the circuit court of the United States for 
the western district of Wisconsin, do hereby certify that I have com- 
pared the above and foregoing with the origindl record and pro- 
ceedings now remaining of record and on file in my office in the 
above-entitled cause, and that it is a correct transcript therefrom, 
and also a true copy of the bond on writ of error, and that it is the 
original citation and service thereon. 
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In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office in the city of Madison, this 14th 
day of July, A. D. 1886, and of our Independence the 111th. 


[Seal of the Circuit Court, Western District of Wisconsin. ] 
F. M. STEWART, Clerk. 


Endorsed on cover: W. Wisconsin C. C.U. S. No. 948. The 
Germania Insurance Company of New Orleans, plaintiff in error, vs. 


The State of Wisconsin. Filed August 5, 1886. 


THE PEOPLE'S INSURANCE COMPANY OF NEW ORLEA) 
LOUISIANA, PLAINTIFF IN ERROR, 


Us. 


THE STATE OF WISCONSIN. 


FILED AUGUST 7, 1886. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1886. 


THE PEOPLE’S INSURANCE COMPANY OF NEW ORLEANS, 
LOUISIANA, PLAINTIFF IN ERROR, 


US. 


THE STATE OF WISCONSIN. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
‘THE EASTERN DISTRICT OF WISCONSIN. 


INDEX. 
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PEOPLE'S INS. CO. OF NEW ORLEANS VS. STATE OF WISCONSIN. — 1 


1 Circuit Court of the United States of America for the Eastern 
District of Wisconsin. 


At a stated term of the circuit court of the United States of 
America for the eastern district of Wisconsin begun and held ac- 
cording to law at the city of Milwaukee, in said district, on the first 
Monday (being the fourth day) of January, A. D. 1886—present and 
a the Honorable Walter Q. Gresham, circuit judge, and the 

onorable Charles E. Dyer, district judge—among other the follow- 
ing proceedings were had, to wit: 

THE STATE OF WISCONSIN 

vB. Ae Paw 

THE Peorrr’s INSURANCE Company oF New Orveays, ( “*” 7“: 
' LouISIANA. | 


Be it remembered that heretofore, to wit, on the eighty-second 
day of said term, to wit, on the 24th day of May, A. D. 1886, the fol- 
lowing proceedings were had, to wit: 


Order Docketing Case. 


THE STATE OF WISCONSIN 
V&. 
THe Peopie’s INSURANCE CoMPANY OF NEW ORLEANS, 
LovuISIANA. 


< eee 


-At Law. 


ee 


2 This day came the defendant, by its counsel, Messrs. Cotz- 
hausen, Svivester, Scheiber, & Sloan appearing specially fer 
that purpose, and presented to the court copies of the process, com- 
plaint, and other papers and proceedings in this case certified from 
the circuit court for Langlade county, in this district, including 
copies of the petition of said defendant for the removal of the case 
to this court and bond required by law therefor. Whereupon it is 
ordered by the court that the said copies be filed and that the cause 
be entered on the law docket of this court and be proceeded with in 
the same manner as if it had been commenced here by original pro- 
cess. 
Which certified copies are as follows: 


3) Summon. 
Circuit Court, Langlade County. 


THE State oF Wisconsin, Plaintiff, 
rR, 
THe Peorre’s [Nsctrance Company oF NEW ORLEANS, Lovtstana, 
Defendant. 


The State of Wisconsin to the said defendant: 


You are hereby summoned to appear within twenty davs after 
service of this summons, exclusive of the of the day of service, and 
defend the above-entitled action in the court aforesaid, and in case 


1—O5 1 


¢ s 
ie 
& 
: 3 
By 
By 
3 
¢ 
(oe 
{s 


ie 
‘S 
SY: 


ek 
RA 


+e 
ae 


2 THE PEOPLE’S INSURANCE CO. OF NEW ORLEANS, LA., VS. 


of your failure so to do judgment will be rendered against you ac- 
cording to the demand of the complaint. 
H. W. CHYNOWETH, 
Plaintiff’s Attorney. 
P. O. address: Madison, Dane Co., Wis. 


Endorsed as follows: Circuit court, Langlade county. The State 
of Wisconsin vs. The People’s Insurance Co., N.O. H. W. Chyno- 
weth, att’y for plaintiff. Langlade Co. Filed Sep. 3, 1885. <A. D. 
Rice, clerk of circuit court. ; 


Return. 
STATE OF WISCONSIN, | 
Milwaukee County, | 


Ww. P. King, being first duly sworn, upon his oath deposes and 
says that he did, at the city of Milwaukee, county and State afore- 
said, on the 14th day of July, A. D. 1885, personally serve the within 
summons upon the within-named defendant by then and there de- 

livering to and leaving with W. Henry Holland, an agent 
+ and adjuster of the said defendant, to me known to be the 

said W. Henry Holland and such agent and adjuster as afore- 
said, a true copy thereof. 

: WM. P. KING, 


Constable. 


- 88° 


Subscribed and sworn to before me this 29th day of July, A. D. 
1885. 
FRANCIS BENZLER, J. P. 


Complaint. 
STaTE OF WISCONSIN : 
In Circuit Court for Langlade County. 


» Tne State oF Wisconsin, Plaintiff, 


against 
fne Prorre’s INsuRANCE Company oF NEW ORLEANS, LOUISIANA, 
Defendant. 


The above-named plaintiff shows to the court and alleges that the 
said defendant is, and has been continually since the first day of 
January of the year 1880, an insurance corporation, duly created, 
incorporated, organized, and existing under and by virtue of the 
laws of the State of Louisiana, having its principal office and place 
of business at the city of New Orleans, in said State last named. 

2d. That defendant is, and was before the commencement of this 
action, indebted to the plaintiff in the sum of twenty-four thousand 
dollars under and by virtue of that part of section 1954 of the revised 
statutes of this State for the vear A. D.1878 which follows subdivision 

28 ot the satne, and reads as follows: “ For any failure to make 
D and deposit such annual statement, or to promptly apply in 
writing toany enquiry addressed by the commissioner of insur- 
ance in relation to the business of such corporation, or for wilfully mak- 


i 

net ell 
Z 

eg 


> 


THE STATE OF WISCONSIN. | 5) 


ing any false statement therein, every such corporation or officer so 
failing or making such false statement shall forfeit five hundred dol- 
lars ($500), and [for] every neglect to file such statementsan additional 
five hundred dollars for every month that such corporation shall 
continue thereafter io transact any insurance business in this State 
until such statenent is filed.” 

In that the said defendant was doing the business of fire insurance 
in this State in the month of March, A. D. 1880, and has and did 
continue to do such business in this State during each and every 
month following said month of March, A. D. 1880, and up to and 
including the month of July, 1885; in that it issued in this State 
and collected premiums in this State on the same fire insurance 
policies on property situated within this State, a part of which prop- 
erty was and is situated within the county of Langlade, State afore- 
said, during each and every month from said month of March, A. 
D. 1880, to the said month of July, A. D. 1885, both months inclusive ; 

and in that it never filed, made, or reported, and, on the 
6G contrary, neglected and failed to either make, deposit, or file, 

the annual statement required by section 1954 of said revised 
statutes during all of said time and during and through each and 
every month aforesaid ; and in that it never filed, made or deposited, 
and has always failed and neglected to file, make, or deposit, any 
such annual statement or any statement whatever. Wherefore plain- 
tiff demands judgnrent against said defendant for said sum of twenty- 
four thousand dollars, together with the costs and disbursements of 
this action. -* 

Dated July 14, 1885. 


Endorsed as follows: State of Wisconsin.’ Circuit court, Langlade 
county. State of Wisconsin, plaintiff, against The People’s Insur- 
ance Company, New Orleans, Louisiana, defendant = (Copy.) II. 
W. Chynoweth, att’y for pl’ff. Langlade Co., Wis. Filed Sep. 3, 
1885. <A. D. Rice, clerk of circuit court. : 


Circuit Court Subpana. 


THE STATE OF WISCONSIN, 88 
Circuit Court for Milwaukee County. 


The State of Wisconsin to Charles P. Romadka: 


We command you that, laying aside all and singular your business 
and excuses, you be and appear before the undersigned court com- 
missioner of the circuit court for the county of Milwaukee, at 
room 6, No. 115 Wisconsin street, in the city of Milwaukee, 
in said county, on the 2nd day of September, A. D. 1885, at 9 
o’clock a. m., then and there to give evidence in a cause to be tried 
between State of Wisconsin, plaintiff, and The People’s Ins. Co., de- 
fendant, on the part of the plaintiff. You are hereby required to pro- 
duce at said trial & place all the policy or policies issued to you by 
said company, «& all renewals of said policy or policies, & your books 
sustaining all transactions had with said company. 3 
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Hereof fail [not], on pain of the penalty that will fall thereon. 
Witness the Honorable Charles A. Hamilton, judge of the second 
judicial circuit of said State, at Milwaukee, the 1st day of September, 
in the year of our Lord one thousand eight hundred and eighty-five, 
[Seal Circuit Court, Milwaukee Co. ] 
W. J. McELROY, 
Court Commissioner. 


CHRISTOPHER PAULUS, Clerk. 


STATE OF WIsconsIN, | nee 
Milwaukee County, {| ° 


W. J. McElroy, being duly sworn, savs he served the within sub- 
cena on the within-named Charles P. Romadka on Sept. 2, 1885, at 
the city of Milwaukee, in said county, Wisconsin, personally, by 
reading the same to him, the person so served, known to deponent 


to be the Chas. P. Romadka named in the subpeena. 
W. J. McELROY. 


Subscribed and sworn to before me this 2nd day of Sept., ’85. 
CHAS. C. DEY, 
Notary Public. 


8 Endorsed as follows: State of Wisconsin. Circuit court, 

Langlade county. State of Wisconsin vs. The People’s Insur- 
ance Company of New Orleans. (Copy.) Langlade Co., Wis. Filed 
Sept. 5, 18585. <A. D. Rice, clerk of circuit court. 


Circuit Court, Langiade County. 


STATE OF WISCONSIN, Plaintiff, 
vs. 
THe Preorie’s [NstukR\\CE COMPANY OF NEW ORLEANS, Defendant. 


Pursuant to the annexed subpeena and service thereof appeared 
in the above-entitled action Charles P. Romadka, as a witness on 
behalf of the plaintiff, before W. J. McElroy, a court commissioner 
in and for the circuit court of Milwaukee county, Wisconsin, at room 
6, No. 115 Wisconsin street, in the city of Milwaukee, Wisconsin, on 
September second, 1885, at 9 o'clock a. m. 

H. W. Chynoweth, assistant attorney general, and P. L. Spooner, 
Jr.,on behalf of the State. 

And thereupon — proceeded to take the deposition of the said 
— P. Romapka, who, being tirst duly sworn, testified as fol- 
ows: 


Examined by Mr. CoyNowertuH : 
My name is Charles P. Romadka; am 42 years of age, and 


9 reside in the city of Milwaukee, Wisconsin; am [a] trunk 
manufacturer. 
Q. Do you know such corporation as the People’s Insurance Com- 
r 9? 
pany * 


A. Only as we insure. 
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When did you insure in that company first? 

. In 1880; from 1880 to 1884. 

What date [in] 1884? 

. I have not got it. 

What date was it in 1880? 

I don’t know. I say [it] expired — 21, 1884; he has got it 
from 1880. If that is not a mistake I can’t tell; and this what I 
have of 1883, the policy—that is the number, 24362. This is 1883 ; 
of course, I can’t give you 1884. 

Q. You say it expired December 21, 1884? 

A. Yes, sir. 

Q. Then you state that you have been insured on your property— 
trunk manufactory in the fourth ward of this city—in the People’s 
Insurance Company continually since 1880 to December 21, 1884” 

A. Yes, sir. 

Q. What amount have you got then ? 

A. $1,500 for that year. 

Q. For what year’ ? 

A. For 1884, I believe. 

Q. What was it before that time? 

A. I don’t know. 


>POPrOPO 


Mr. SPOONER: 


Q. It was a $2,000 policy at the time of the fire. 
10 A. It only says $1,500 here ; maybe they had more ; I don’t 
know; I can’t tell. O, this is in the People’s of New Orleans. 
Excuse me; that policy is 9968, and the insurance is $2,000, and ex- 
pired October 20, 1884. 

Q. What date? 

A. It does not state what date it expires. 

4 You have the date right there. 

29, 1884—that is, in March; that is what it is—29, 1SS4. - It 
sisted then, a year ago last March. 

Q. Did you not get your date right of the first time you insured 
in the People’s of New Orleans ? 

A. That is what he has got here—1880. 

(). And were continually insured in that company ? 

A. I don’t believe we are insured there now. 

Q. But you were continually insured in that company from 1880 
to 1884, March 21? 

A. No; March 29, 1884. 

Q. You paid the company premiums upon that insurance from 
1880 to March 29, 1884? 

A. I believe they did; I suppose they have, or else they would 
not have given them any insurance; I can’t tell you ; I have nothing 
to do with it. 3 

(Q. And you say you have no insurance in the Southern and have 
not had? 

A. No, sir. 

Q. Will you please give me a list of the date of the first policy, the 
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timé that it ran, the amount of the insurance, the date of such 
11 successive policy, the tie that it ran, the amount of the in- 
surance, and the number of policy. 
A. I will. When do you want this? 


Mr. CoynowetuH: As soon as we can get it. 


Witness brings the following and submits it in compliance with 
the above request : 


Name of company. No. of pelicy. , Date. Amount. 
People’s of N. O.---.-- Not known. March 29, 1880. $2,000 
People’s of N. O.---- -- 7,005 March 29, ’81. $2,000 
People’s of N. O.------ 8,397 March 29, ’82. $2,000 
People’s of N. O.-.--- -- 9,968 March 29, ’83. $2,000 


CHAS. P. ROMADKA. 


I, W. J. McElroy, a court commissioner in and for the county of 
Milwaukee, Wisconsin, do hereby certify that the above deposition 
was taken before me at room six, number 115 Wisconsin street, jn 
the city of Milwaukee, in said county, on the second day of Sep- 
tember, 1885, at nine o’clock a. m. of that day ; that 1t was taken at 
the request of the plaintiff upon verbal interrogatories; that it was 
reduced to writing by Moritz Wittig, Jr., a disinterested person, in 
my presence and under my direction ; that it was taken to be used 
in the action of The State of Wisconsin against The People’s Insur- 
ance Company, now pendirg in the circuit court of Langlade 
county; that the reason for taking it was that the said Charles P. 

Romadka lived more than thirty miles from the place of 
12 triai of said action, in which his testimony was wanted ; that 

said deponent, before examination, was sworn to testify the 
truth, the whole truth, and nothing but the truth relative to said 
“ause, and that said deposition was carefully read to said deponent 
and then subscribed by hém. 

Sept. 2, ’8d. 

W. J. McELROY, 


Court Commissioner, Milwaukee Co., Wis. 


Endorsed as follows: State of Wisconsin. Langlade circuit court. 
The State of Wisconsin vs. The People’s Insurance Company of New 
Orleans. Copy. Langlade Co., Wisconsin. Filed Sep. 3, 1885. 
A. D. Rice, clerk of circuit court. 
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Deposition of George E. Redfield. 


STATE OF WISCONSIN : 
: Circuit Court for Langlade County. 


THE StaTE OF Wisconsin, Plaintiff, 
US. 
THE PrEopie’s INSURANCE Company OF NEW ORLEANS, LOUISIANA, 
Defendant. 


The deposition of George E. Redfield, taken for the plaintiff on 
the first day of September, 1885, by and before Rufus B. Smith, 
court commissioner for Dane county, Wisconsin, at his office in 
said county, to he read in evidence on the application for judg- 
ment in the above-entitled action. 


George E. Redfield, being produced and sworn,deposes and 

13 says: My name is George E. Redfield. I am 52 years of age. 
I reside at Evanston, Illinois. I am called State agent of the 

New York Underwriters’ Agency. My business is adjusting losses. 
I know of the People’s Insurance Company by reputation. It is 
located at New Orleans, Louisiana. I know of their doing business 
in the State of Wisconsin. I know of a policy they issued on lum- 
ber of Alfred Weed, located at Antigo, Wisconsin, said policy being 
numbered 13,171, dated May 21st, 1885, expiring May 2Ist, 1886, 
for $2,000. The lumber insured by said policy was totally destroyed 
by fire on the 29th of June, 1885. The loss was adjusted by W. 
Henry Holland for the company’ at Milwaukee, Wisconsin, on the 
13th and 14th of July, 1885. I do not know of their doing any 


other business 1n this State. 
GEORGE E. REDFIELD. 


STATE OF WISCONSIN, | __ . 
788. 
County of Dane, J | 

I, Rufus B. Smith, a court commissioner in and for Dane county, 
Wisconsin, do hereby certify that the annexed and foregoing depo- 
sition was taken before me at my office, in the city of Madison, Dane 
county, Wisconsin, on the first day of September, A. D. 1885; that 
it was taken upon verbal interrogatories on the part of the plaintiff 
to be used on application for Judginent in a certain action pending 
in the circuit court for Langlade county, Wisconsin, in which the 
State of Wisconsin is plaintiff and the People’s Insurance Company 
of New Orleans, Louisiana, defendant; that before exam- 
14 ination the said deponent was by me duly sworn to testify the 
truth, the whole truth, and nothing but the truth relative to 
said eause; that the said deposition was reduced by M. C. Lightbody 
in my presence and under my direction ; that after examination the 
said deposition was carefully read to the said witness by me and was 

then subscribed by him. 

Dated September first, 1885. 
RUFUS B. SMITH, 
Court Commissioner, Dane Countu, Wiseonsin., 


Com’s fees, $1.50. 
. 
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Endorsed as follows: State of Wisconsin. In circuit court, Lan- 
glade county. The State of Wisconsin, pl’ff, vs. The People’s In- 
surance Company of New Orleans, def’t. Copy. Langlade Co., 
Wis. Filed Sep. 3, 1885. A. D. Rice, clerk of circuit court. 


STATE OF WISCONSIN: 
In Circuit Court for Langlade County. 


STATE OF WisconsIN, Plaintiff, 
against 
Tue Propie’s INSURANCE CoMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 
STATE OF WISCONSIN, \ 
County of Langlade, 


H. W. Chynoweth, being duly sworn, upon his oath deposes and 
says that the summons in this action was personally served on the 


defendant on the 14th day of July, A. D. 1885; that more than . 


15 twenty days have elapsed since the service of said summons ; 

that defendant has not appeared in thisaction ; that no notice of 
retainer, demand of complaint, demurrer, or answer has been served 
upon or received by deponent in the action; that he is the attorney 


for the plaintiff herein. H. W. CHYNOWETH. 
Subscribed and sworn to before me this 3rd day of September, 
A. D. 1885. A. D. RICE, 
Clerk of Court. 


Endorsed as follows: State of Wisconsin. Circuit court, Lan- 
glade county. State of Wisconsin vs. The People’s Insurance Com- 
pany of New Orleans. Copy. Langlade Co., Wis. Filed Sep. 3, 
1885. <A. D. Rice, clerk of circuit court. | 
STATE OF WISCONSIN: 

In Circuit Court for Langlade County. 


STATE OF WIsCONSIN, Plaintiff, 


against 
THe Peopie’s INsuRANCE CoMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 
Plaintiff’s Bill of Costs and Disbursements. 

Costs by statute, retainer -.----.-----_---.-------_-____- 2 00 
Tee Tat WN iio ie i ce 2 (00 

16 RE ee IN iii en si se ccc 3 00 
PopaTt oem. BFoh ooo oi es os ee «50 
-Bomroming & copy, 4 Woh. 2 8 nk eh eek 48 
ieee CUNT, T DE i iss a hs hee 1 75 
Engrossing & copy, 14 fol. _.........-...-...--.-.... ...- 1 68 
MN BUNA ai ihe is Sik eae eins net nace 2 
ES SLRS I FT ERE AR LE RRC TREE TE 1 25 
Dora ithg: FOGG sc inin hs Se kena dgunceocus 75 
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Disbursements. 
Sheriff’s fees, serving subpowna_-__----------.. ws nila peat iia 45 
Commissioner's a 5 00 
Clerk’s fees ii see OCA ev kesh Wi Sirs Wii rcs a so wc ae G 25 
11 70 


The above costs and disbursements are hereby adjusted, taxed, 
and allowed this 11th day of September, A. D. 1885, at twenty-nine 


& ='J, dollars ($29.11.) 
A. D. RICE, Clerk. 


Endorsed as follows: State of Wisconsin. Circuit court, Lan- 
glade county. The State of Wisconsin vs. The People’s Insurance 
Company of New Orleans. Copy. (Langlade Co., Wis. Filed Sep. 
11, 1885. A. D. Rice, clerk of circuit court.) 


In Circuit Court, Langlade County. 


STATE OF WISCONSIN 
against 
THE PEOPLE’s INSURANCE Co. 


Clerk’s Fee Bill. 


17 TS CI Eos ok hi ese ccdeccweas 30) 

RE hii le dine Nc wee ie Sinks nin Seni ane « ~ - 
NE io hi oe a eh edew cone ncn ecenceinea. 1 50 
WI I Bois he in a ok tes i iss wee s ee 60 
TT Noi sn i wie se ckins heen ene 50) 
Certificates ........--...--- a ee at 95 
a ii ces uh ads gens ek ee ce 50 
Swearing witnesses -.-._-.------------.--- OE ee a : 2) 
Docketing judgment -_-_----.---..----.. .---.-.---_-____ 1 00 
Making judgment roll _........ ..-.<..... 2-22. 2... 50) 
IE oi se in see Seine ecu cs 50) 

SORE sc coc mies Se PORE EE act ONT ON PR OOH ERED $6 25 


A. D. RICE, Clerk. 
Endorsed as follows: Langlade Co., Wis. Filed Sept. 11, 1885. 
A. D. Rice, clerk of circuit court. 
Order for Judgment. 
THE STATE OF WISCONSIN: 
In Circuit Court for Langlade County. 
Srate oF Wisconsin, Plaintiff, | 


Us. 
THE Peor.e’s INSURANCE CoMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 


It appearing from due proof now on file in the office of the clerk 
of this court that the summons herein was duly and personally 
2—951 
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served on the defendant on the 14th day of July, A. D. 1885, at the 
city of Milwaukee, county of Milwaukee, State aforesaid, and 
18 the same fact also appearing from the affidavitof H. W.Chyno- 
weth, plaintiff’s attorney herein, and [the] further fact also 

appearing from the said affidavit that more than twenty days have 
elapsed since the said service of the said summons as aforesaid, and 
that no answer, demurrer, notice of retainer, or appearance has been 
received or served in the action; and it further appears to me, by 
due proof offered by the plaintiff and received in evidence in open 
court at a general term of said court begun and held at the court- 
house at the city of Antigo, county of Langlade aforesaid, on the 
first Tuesday of September, A. D. 1885, it being the tirst day of said 
month last named, and on the third day of said term of court, it 
being third day of September, A. D. 1885, that the defendant is in- 
debted to the plaintiff in the sum of twenty-four hundred dollars: 

Now, therefore, on motion of H. M. Chynoweth, attorney, it is 
ordered and directed that the State of Wisconsin, the plaintiff, do 
have and recover judgment of and from The People’s Insurance 
Company of New Orleans for the sum of twenty-four thousand [dol- 
lars] damages, besides the costs and disbursements in this action. 

Let judgment be entered accoringly. 

Dated September 3rd, A. D. 1885. 

By the court: f GEO. H. MYERS, Judge. 


19 Endorsed as follows: State of Wisconsin. Cireuit court, 

Langlade county. The State of Wisconsin vs. The People’s 
Insurance Company of New Orleans. (Copy.) Langlade Co., Wis. 
Filed Sep. 11, 1885. A. D. Rice, clerk of circuit court. 


Judgment. 
STATE OF WISCONSIN : 
In Circuit Court for Langlade County. 


THE STATE OF Wisconsin, Plaintiff, 
US, 


THe Preorie’s INSURANCE ComMPaNny oF New ORLEANS, Defendant. 


It appearing from due proof now on file in the office of the clerk 
of this court that the summons herein was duly and personally served 
on the defendant, at the city of Milwaukee, county of Milwaukee, 
State aforesaid, on the 14th day of July, A. D. 1885, and it further 
appears that more than twenty days have elapsed since the said ser- 
vice of summons aforesaid, and it also appears from the aftidavits of 
Il. W. Chynoweth, plaintff’s attorney herein, that no answer or de- 
murrer, notice of retainer, or appearance has been served or received 
in this action: 

Now, therefore,on motion of H. W. Chynoweth, plaintiff's attorney, 

and upon the order and direction of the court, upon due proof 
20) and evidence offered and received in open court, it is ad- 
judged that the State of Wisconsin, the plaintiff, do have and 
recover of and from The People’s Insurance Company of New Or- 


oo 
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leans, the defendant, twenty-four thousand dollars damages, together 


with [the] further sum of twenty-nine & jj dollars for costs and 


disbursements, amounting in all to the sum of twenty-four thousand 
twenty-nine & 7) dollars. 
Dated September 11, A. D. 1885. 
A. D. RICK, Clerk. 


Endorsed as follows: State of Wisconsin. Cireuit court, Langlade 
county. The State of Wisconsin vs. The People’s Insurance Com- 
pany of New Orleans. (Copy.) H. W. Chynoweth, att’v for pl’ff. 
Langlade Co., Wis. Sep. 11, 1835. A. D. Rice, clerk of circuit 
court. : 

Special Appearance. 
STATE OF WISCONSIN : 
Circuit Court, Langlade County. 


THE State oF Wisconsin, Plaintiff, 


Us. 
Tut Preorvie’s INSURANCE COMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 
21 And now comes the People’s Insurance Company of New 


Orleans, Louisiana, an iSurance corporation duly created 
and existing under the laws of the State of Louisiana and having 
its principal office and place of business in the city of New Orleans, 
and enters its special appearance in the action above entitled for the 
purposes of this motion only, namely : 

It gives notice that it objects to the Jurisdiction of this court, and 
that upon the record in said action and the affidavit of the president 
and secretary of this company, which is herein annexed and herewith 
served, it will move said circuit court at its next session for Langlade 
county, at the court-house in the city of Antigo, on the 16th day of 
March, 1886, at the opening of court on that day, or as soon thereafter 
as counsel may be heard, to vacate and set aside the pretended service 
of summons in said action said to have been made on the 14th day 
of July, 1885, by W. P. King, constable, and all and every proceed- 
ing in said action subsequent thereto, including the judgment by 
default as therein rendered, entered, and docketed, for want of juris- 
diction and irregularity in said pretended service of process. 

THE PEOPLE'S INSURANCE COMPANY 
OF NEW ORLEANS, LOUISIANA, 
By COTZHAUSEN, SYLVESTER, SCHEIBER, 
And SLOAN, 
Its A ttorneys for P Ur POSES of this M otion, 
and this Motion Only. 
22 To. H. W. Chynoweth, plaintiff's attorney, Madison, Wis.: 

Endorsed as follows: State of Wisconsin. Circuit court, Lan- 
elade county. The State of Wisconsin, plaintiff, vs. The People’s 
Insurance — of New Orleans, Louisiana, defendant. II. W. 


AE i tae nw ; 
eircom sangeet vrs atlnta hte et te ee 


12 THE PEOPLE'S INSURANCE CO. OF NEW ORLEANS, LA., VS. 


ot 


Chynoweth, plaintiff’s attorney ; Cotzhausen, Sylvester, Scheiber & 
Sloan, defendant’s attorneys for purposes of this motion, and this 
motion only. Langlade Co., Wis. Filed Mar. 16, 1886. <A. D. 


Rice, clerk of circuit court. 
Petition. ; 
STATE OF WISCONSIN : 
Circuit Court of Langlade County. 


STATE OF WIsconsIN, Plaintiff, 


vs. : 
THe Prorie’s INSURANCE CoMPANY OF NEw ORLEANS, LOUISIANA, 
Defendant. 


The petition of the People’s Insurance Company of New Orleans, 
Louisiana, respectfully shows to the court— 

That it is an insurance company duly incorporated, organized, 
and existing now and for a number of years past under the laws of 
the State of Louisiana, its principal place of business and general 

office being located in the city of New Orleans, and that it de- 
20 rives its corporate powers from said State, and by no other 
authority whatever. 

That in or about the month of July, A. D. 1885, an action was 
commenced as above entitled by the filing of a summons and com- 
plaint in the circuit court of Langlade county. 

That service of process is said to have been made upon the defend- 
ant by delivery of a copy of the summons to one W. Henry Hol- 
land, and that no appearance or defence having been interposed 
a judgment is said to have been rendered and docketed in favor of 
the plaintiff and against your petitioner—-upwards of twenty-four 
thousand dollars, on the ground of penalties said to have accrued 
from your petitioner to said plaintiff—by reason of failure or non- 
compliance with certain provisions of the insurance laws of said 
State, viz: That part of section 1954, Rev. St. of the State of Wiscon- 
sin for the year 1878, which seeks to impose a penalty or forfeiture 
of $500 upon insurance companies which transact business in said 
State and fail to make and deposit an annual statement, or to 
promptly reply in writing to inguries of the commissioner of insur- 
ance or wilfully make any false statements therein, and an addi- 
tional forfeiture of five hundred dollars for every month that such 
corporation shall continue thereafter to transact any insurance busi- 

ness 1n said State until the statement is filed. 
24 That, as will more particularly appear from the record in 

this case and a certain affidavit of late filed, this petitioner 
has at no time since its organization applied for a license to transact 
business in the State of Wisconsin; that it has never appointed or 
had any agent, attorney, or other person in said State to act in its 
behalf for the purpose of soliciting or transacting any insurance 
business; that it has established no offices within its territorial lim- 
its for any purpose whatever, and that its business transactions with 
persons residing In said State have been and remain confined to the 
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issuing of policies direct from its general office in New Orleans 
when applications therefor were received from points without said 
State and parties not agents of this petitioner in any sense what- 
ever. 

That of late your petitioner has caused its special appearance to 
be entered in said court and a motion to be made to set aside and 
vacate said pretended service of summons or process for the reason, 
among others, that said Holland (as the fact 1s) was not an_ officer 
or agent of this corporation defendant; that he was not authorized 
In any way or manner or accept service.on behalf of your petitioner ; 
that said court never obtained jurisdiction over this petitioner by 

the attempted mode of service above referred to, and that the 
20 circuit court of Langlade county had no jurisdiction when it 

thus proceeded and entered a judgment as above indicated ; 
that the motion of this petitioner, thus to set aside and vacate the 
pretended return of service and all proceedings subsequent thereto, 
is still pending and undetermined. 

That your petitioner has fully and fairly stated the case in said 
action to F. W. Cotzhausen, Esq., his counsel in this action, who re- 
sides at the citv of Milwaukee, in the State of Wisconsin, and that 
it is a good and substantial defence on the merits to said action and 
the whole thereof, as it is advised by its said counsel, after such 
statement made as aforesaid, and verily believes. 

That said suit is of a civil nature as law: that the matter in dis- 
pute exceeds, exclusive of costs, the sum or value of $500, and that 
the suit arises out of a controversy between the parties in regard to 
the operation and effect of certain provisions of the laws of the State 
of Wiseonsin, said to be in conflict with the Constitution of the 
United States in various particulars, and necessitating a construction 
thereof, among which subjects of controversy are the following, to 
wit: Whether the attempt of the State of Wisconsin, by legislative 
enactments, to prohibit this insurance company from doing insur-, 
ance business with or issuing policies to persons who mav reside in 

Wisconsin and who apply to this petitioner therefor (at its 
26 own corporate domicile in the State of Louisiana), in person 

or by agents, is a proper exercise of State power or in conflict 
with the National Constitution of the United States, and, in- par- 
ticular, sec. 1 of article NIV thereof. 

Whether the State can impose, under the circumstances of the 
case, upon the corporation defendant, as a foreign insurance com- 
pany, undue burdens, restrictions, or penalties, such as are herein 
asserted, or whether said pretended laws and regulations are not in 
restriction of trade and are not in violation of article 1, section 8, 
of the Constitution of the United States, delegating to Congress sole 
power and authority to regulate commerce among the several 
States. 

Whether the — State of Wisconsin, seeking to regulate the trans- 
action of insurance business with foreign companies, are not in’ vio- 
lation of the Constitution of the United States, sec. 1, article NIV, 
which forbids the making or enforcing of any Jaw whieh shall 
abridge the privileges or immunities of citizens of the United States, 
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or deny to any person within its jurisdiction the equal protection of 
the laws. 

Whether the aforesaid proceedings in said court and the attempt 
to proceed against your petitioner by service of summons or process 

upon one not authorized to represent it, and without its ap- 
27 pearance in court, constitute “ due process of law” within the 
meaning of the Constitution of the’ United States. 

And your petitioner herewith presents a bond, with a good and 
sufficient surety, for entering at the next term of the circuit court 
of the United States for the eastern district of Wisconsin, on the 
first day of [its] next session,a copy of the record in the above-entitled 
cause, copies of said process against petitioner and of all pleadings, 
depositions, testimony, and other proceedings in the cause, and for 
the payment of all costs which may be awarded if said circuit court 
shall hold that this cause was wrongfully or improperly removed 
thereto, and also for their appearing and entering special bail in said 
sult, if special bail was originally required therein, and your peti- 
tioner herewith offers to furnish such additional surety as this hon- 
orable court shall require. 

Wherefore your petitioner prays this court to accept the said pe- 
tition and bond, and to proceed no further in this action, pursuant 
to the provisions of the acts of Congress in that behalf. 

ERNEST PRAGST, President. 
PEOPLE'S INS. COMP. 
PEOPLE’s INS. Co., 

By P. M- SCHNEIDAU, Sec'ty. 


Subscribed and sworn to before me this 11 day of January, 1886. 


J. ZENDEMAGLE. 


COTZHAUSEN, SYLVESTER, 
SCHEIBER anp SLOAN, 
Attorneys for Petitioner. 
kL W. COTZHAUSEN, 
Of Counsel. 
28 Sratké OF WIsconsIN, |. . 
Milwaukee County, — { ans 
I. W. Cotzhausen, of Milwaukee, being duly sworn, says that he 
is of counsel for the above-named petitioner; that he has read the 
foregoing petition, and that the facts, matters, and things therein 
stated are true to the best of his knowledge, information, and be- 


lief. 
Fr. W. COTZHAUSEN. 
Sworn to before me this 6th day of March, A. D. 1886. 
[NOTARY SEAL. ] JOHN THIEMANN, 
Notary Public, Milwaukee Co., Wis. 
Bond. 


Know all men by these presents that we, A. Richter, Jr., and Emil 
kiewert, both of the city of Milwaukee, Wisconsin, are held and 
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firmly bound unto the State of Wisconsin in the sum of five hun- 
dred dollars, to be paid to the said State of Wisconsin or its assigns ; 
to which payment, well and truly to be made and done, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, firmly by these presents. 

Sealed with our seals the 6th day of March, A. D. 1886. 


Whereas The People’s Insurance Company of New Orleans, Louisi- 
ana, are defendants to the circuit court of the United States for the 
eastern district of Wisconsin, pursuant to the provisions of the acts 

of Congress in that behalf: 
29) Now, therefore, the condition of the above obligation is 

such that if the above-bounden A. Richter, Jr., Emil Kiewert, 
and the said People’s Insurance Company of New Orleans shall enter 
in such circuit court, on the first day of its next session, a copy of 
the record in such suit, copies of the process against petitioner and 
of all the pleadings, depositions, testimony, and other proceedings 
in the cause above referred to, and shall pay all costs that may be 
awarded by said circuit court if said court shall hold that such suit 
was wrongfully or improperly removed thereto, and shall also then 
and there appear and enter special bail in such suit, if special bail 
was originally requisite therein, then this obligation shall be null 


and void ; otherwise of force. 
A. RICHTER, Jr. [sear] 
EMIL KIEWERT. [sear] 


In presence of— 
HERMAN FEHR, 
(FEORGE SYLVESTER. 


STATE OF WISCONSIN, wets 
Milwaukee County, | ° 


We, A. Richter, Jr., and Emil Kiewert, of Milwaukee city, county 
of Milwaukee, and State of Wisconsin, the ‘sureties named in the 
foregoing bond, being duly sworn, each for himself does depose and 
say that he is a resident of the State of Wisconsin and a property- 

holder therein; that he is worth the sum of five hundred 
30 dollars over and above all his debts and liabilities and exclu- 
sive of property by law exempt from execution. 
A. RICHTER, Jr. 
EMIL KIEWERT. 


Subscribed and sworn to before me this 6th day of March, A. D. 
1886. | 
[NOTARY SEAL. ] JOHN THIEMANN, 

* Notary Public, Mil. Co., Wis. 


A flidavit 


Strate OF Louisiana, Parish of Orleans: 


Personally came and appeared before the undersigned authority, 
Ernest Pragst and P. M. Schneidan, who, being duly sworn, did de- 
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pose and say that they are, respectively, the president and secretary 
of the People’s Insurance Company of New Orleans; that at no time 
since its organization has said company had any agent of any kind 
in the State of Wisconsin, nor has it ever solicited or received in- 
surance in said State; that it has issued policies on property situated 
in the State of Wisconsin, but in every case where it has done so 
the policies have been issued direct from the home office in the city 
of New Orleans; that the applications for said policies were received 
from insurance brokers in Chicago, Cincinnati, St. Louis, and other 
cities of the United States; that said Insurance brokers were not the 

agents of said People’s Insurance Company and remitted to 
3 it the applications the same as they would to any other 

insurance company; that W. Henry Holland is not and 
never was the agent of the People’s Insurance Company for any 
purpose whatever; that he is not an insurance agent at all, but an 
adjuster, and as such acts for any and all companies; that his home 
is in the city of St. Louis, and that he has no residence or domicile 
in the State of Wisconsin; that adjustments made by him are not 
binding upon the People’s Insurance Company until expressly ac- 
cepted by it. 

That neither said W. Henry Holland nor any other person what- 
ever was ever authorized to receive service of judieial process in the 
State of Wisconsin, or to solicit, receive, or transmit applications for 
insurance, or deliver policies, or collect premiums, or act for said 
People’s Insurance Company in any way in said State, nor did said 
W. Henry Holland, nor any other person, so act. 

ERNEST PRAGST, 
President People’s Ins. Co. 
P. M. SCHNEIDAN, 


Secretary People’s Ins. Co. 


Sworn and subseribed before me this 17th day of December, A. D. 


1885. 
W.O. HART, [Norary sEAt.] 
Not. Pub. 
32 I, W. J. MeGeehan, clerk of the civil district court for the 


parish of Orleans, State of Louisiana (the same being a court 
of record), do hereby certify that William Octave Hart, before whom 
the annexed aftidavits were made, was at the time of taking the 
same a notary public in and for the parish of Orleans, in the State 
of Louisiana, duly commissioned by the executive authority of said 
State of Loulsiana, and authorized under the laws of Louisiana to 
take acknowledgment and proof of the execution of deeds and other 
instruments In writing, and to administer oaths and aftirmations 
to be used in any court In said State of Louisiana, and for general 
purposes ; and, further, that [am well acquainted with the hand- 
writing of such notary, and that his signature thereto is genuine, as 
I verily believe; and that said afhidavits purport to be made in all 
respects as required by the laws of the State of Louisiana. 
In witness whereof [ have hereunto set my hand and affixed the 
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THE STATE OF WISCONSIN. a 
seal of said court, at the city of New Orleans, Louisiana, this seven- 
teenth day of December, A. D. eighteen hundred and eighty-five. 

[ Louisiana law stamp. ] 

[Clerk of District Court Seal. ] 


W.J. McGEEHAN, Clerk. 


30 Endorsed as follows: Langdale Co., Wis. Filed Mar. 16, 
1886. <A. D. Rice, clerk of circuit court. 


Objections to Removal. 
STATE OF WISCONSIN: 
In Circuit Court, Langlade County. 
STATE OF WisconsIN, Plaintiff. 
7 [ vs. ] 
THE PEoprue’s INSURANCE COMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 


And now comes the above-named plaintiff, by H. W. Chynoweth, 
its attorney, and objects to the removal of the above-entitled cause 
from this court to the United States circuit court for the eastern 
district of Wisconsin, and specifies as grounds of its objections there- 
to the following : 

First. That judgment herein, had already been entered and 
docketed in this cvurt, and that there is no longer any controversy 
arising in the case, and that such judgment is now in full force, 
unappealed from and unreversed, and that it has neither been set 
aside -or vacated. 

Second. That the first term at which this court could try the said 
cause, which was the September term thereof, A. D. 1885, has past, 
and said cause has been tried and determined. 

Third. That the State of Wisconsin is plaintiff in the said 
o4 suit, and for this reason the said cause cannot bé removed. 

Fourth. That no Federal question or question under the 
Constitution or the laws of the United States has arose or can arise 
herein. 

Fifth. That the petition of the defendant, upon which removal of 
this cause is prayed for, does not state facts sufficient to entitle the 
defendant to a removal thereof; that, first, it does not show that first 
term of court at which the said cause could be tried has not passed ; 
and in that it does not show that any question under the Constitu- 
tion and laws of the United States arise or can arise in the said cause; 
and in that it does not show how any question under the Constitu- 
tion or laws of the United States arises or can arise in the case: and 
in that it does show that Judgment has already been rendered in the 
‘ase in this court; and in that it does show that the State of Wis- 
consin is a party plaintiff to the action. 

H. W. CHYNOWETH, 
Plaintiff's Attorney. 


Endorsed as follows: Langlade Co., Wis. Filed Mar. 16, 1886. 
A. D. Rice, clerk of circuit court. 
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Affidavit of A. H. Main. 
STATE OF WISCONSIN : 
In Cireuit Court, Langlade County. 


STATE OF WIsconsIN, Plaintiff, 
Us. . 
30D THe Perorx.e’s INSURANCE CoMPANY OF NEW ORLEANS, 
Lovu1saNna, Defendant. 


STATE OF WISCONSIN, | 
County of Dane, Jf 


A. H. Main, being first duly sworn, upon his oath deposes and 
says that he is an insurance agent and has been such for the 20 
years last past; that he resides, and has continually for the 20 years 
last past, at the city of Madison, and has been engaged at said city 
of Madison all of said time in the business of insurance, and for the 
last four years deponent has been continually the State agent and 
adjuster of the German-American Insurance Company of New York ; 
that the said company was interested in the loss by fire that oc- 
curred in the lumber yard of one Alfred Weed and J. H. Weed, sit- 
uated at the city of Antigo, in the State of Wisconsin, on the 29th 
day of June, A. D. 1885, in that the said German-American Insur- 
ance Company had theretofore issued and delivered their policy of 
Insurance insuring two different firms owning lumber in said lum- 
ber yard against loss by fire thereon; that as such State agent and 
adjuster of the said German-American Insurance Company deponent 

went to the city of Antigo aforesaid for the purpose of mak- 
oO ing measurements and surveys and getting facts and infor- 

mation preparatory to making a final adjustment of the said 
loss for the said company; that he arrived at Antigo aforesaid on 
the — day of July, A. D. 1885, for the said purpose, and that while 
there as aforesaid he met one W. Henry Holland, an insurance ad- 
juster of the city of St. Louis, Missouri, and that he went with the 
said W. Henry Holland to the said lumber yard where the said fire 
occurred, and the said Holland then and there took measurements, 
made estimates, and obtained facts from one Alfred Weed, one of 
the proprictors of the said’ lumber yard, for the purpose of perfect- 
ing an adjustment of the loss occasioned by the said fire for the 
insurance companies which he, the said Holland, represented and 
was authorized to adjust the said luss for; that then and there the 
said Holland, and while engaged in collecting facts and making 
estimates in reference to the said adjustments, told this aftiant the 
names of the fire insurance companies which he represented in 
said loss, and for whom he was authorized to adjust the same: 
that he then and there stated to this aftiant that he represented 
the defendant in the said loss, and was authorized to adjust 

said loss, in that it had theretofore issued and delivered 
oT to the said Alfred Weed its pclicy of insurance of $2,000, in- 

suring him, the said Alfred Weed, against loss by fire upon 
his, the said Alfred Weed’s, lumber situated in thesaid yard,and which 
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was there destroyed by fire on the said 29th day of June, A. D. 1885. 
And deponent further says that while at Antigo as aforesaid with 
the said Holland he heard the said Holland make an appointment 
with the said Alfred Weed, by which the said Alfred Weed was to 
meet him at the Plankinton House, in the city of Milwaukee, State 
of Wisconsin, at a future day to complete the adjustment of the said 
loss; that on the 13 day of July, A. D. 1885, in pursuance of such 
arrangement, the said Holland met the said Alfred Weed at the said 
Plankinton House aforesaid for the purpose of completing the said 
adjustment; that aftiant was also then and there present at the said 
Plankinton House aforesaid ; that the said adjustment in the defend- 
ant company of said loss was completed and finished at the said 
Plankinton House aforesaid in the forenoon of the 14th day of July, 
A. D. 1885. And deponent further says that the loss in the said 


defendant company was adjusted by the said Holland. 
A. H. MAIN. 


38 Subscribed and sworn to before me this 15 day of March, A. 
D. 1886. : | 
[NOTARY SEAL. | HENRY KESSENICK, 


Notary Public. 


Endorsed as follows: Langlade Co., Wis. Filed Mar. 16, 1856. 
A. D. Rice, clerk of circuit court. . 


Affidavit of George E. Redfield. 
STATE OF WISCONSIN : 
In Circuit Court for Langlade County. 


THE STATE OF Wisconsin, Plaintiff, 
against 
THe Preopie’s INSURANCE COMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 
STATE OF ILLINOIs, | 
Cook County, | 
George E. Redfield, being first duly sworn, says that he is, and has 
been for the twenty years last past, an insurance adjuster, and that 
he now resides at the city of Evanston, State of Illinois; that as such 
adjuster he adjusted a loss for the New York Underwriters’ 
Agency upon a policy of insurance theretofore issued and de- 
livered by the said agency to the Paine Lumber Company, 
insuring the said Paine Lumber Company against loss by fire 
upon the lumber situated in Weed’s lumber vards at the 
30 citv of Antigo, said Langlade county, Wisconsin, in the 
month of July last; that on the 29th day of June, 1885, the 
lumber situated in said Weed’s lumber yard,a part of which belongs 
to the said Paine Lumber Company, a part to one Alfred Weed, and 
a part to one J. H. Weed, was destroyed by fire; that the said Alfred 
Weed was, among other companies, insured against loss by fire upon 
the said lumber at the time of said fire, June 29th, A. D. 1885, in the 
defendant company under a policy of insurance which then was in 
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force, theretofore issued and delivered by the said defendant to the 
said Alfred Weed; that deponent, while engaged in adjusting said 
loss at the city of Milwaukee, county and State aforesaid, on the 13th 
and 14th days of July last, met one Henry W. Holland who is and 
was also an insurance adjuster and who represented a number of 
insurance companies interested in the said loss by reason of having 
insured one or more of the parties above-named against loss by fire 
upon said lumber; that said Holland stated to this deponent that 
prior to the said 13th and 14th of July dast the said Holland, and 
after the said fire, had been to Antigo aforesaid for the purpose of 
adjusting the said loss forthe companies that he represented, and 

that while at Antigo as aforesaid he, the said Holland, went 
40 to the said Weed’s lumber yard made a survey thereof and 

took measurements therein for the purpose of completing the 
adjustment of the said loss;-that while at Milwaukee aforesaid, at 
the time last aforesaid, to wit, the 13th and 14th days of July last, 
and while engaged in the adjustment of the said loss, the said Hol- 
land stated to this deponent the names of the insurance company’s 
which he, the said Holland, represented and for whom he was ad- 
justing the said loss, and stated then and there to this deponent 
that he, the said Holland, represented and was adjusting the said 
loss for the defendant and that he, the said Holland, had in his pos- 
session at the time of making the said statement to deponent as 
aforesaid all of the facts and figures necessary to complete and finish 
the adjustment of the said loss in the said defendant company, and 
was at the time engaged in the adjustment of the said loss, and that 
said Holland did then and there adjust the loss of the said Alfred 
Weed in the said defendant company; that the said Alfred Weed 
was present in Milwaukee aforesaid at the adjustment aforesaid of 
his loss in the said defendant company by the said Holland as afore- 


sald. 
GEORGE E. REDFIELD. 


Subscribed and sworn to before me this 13th day of March, A. D. 
1886. 


[NOTARY SEAL. | M. J. NAGHTEN. 
Notary Public. 
4] Endorsed as follows: Langlade Co., Wis. Filed Mar. 16, 


» 1886. A. D. Rice, clerk of circuit court. 
Order Overruling Motion to Set Aside Service of Summons. 
STATE OF WISCONSIN: 
In Cireuit Court for Langlade County. 
THE STATE OF WISCONSIN, Plaintiff, 


against 
THE Peopve’s INsuRANCE Company oF NEW ORLEANS, LOUISIANA, 
Defendant. 


The motion of defendant above-named to vacate and set aside 
the service of summons in the above-entitled action, and all and 
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every proceeding in said action subsequent thereto, including the 
judgment by default, as therein rendered, entered, and docketed for 
want of jurisdiction, coming on to be heard before the said court, in 
open court, upon the papers and proceedings had and taken in said 
case in this court, and the affidavits of Ernest Pragst, president of 
said defendant, and P. M. Schneidan, secretary of said defendant, 
filed in this court this day on behalf of said defendant, and upon 
the affidavits of George E. Redfield and A. H. Main, also filed in 
this court this day in behalf of said plaintiff: 
Now, therefore, on motion of H. W. Chynoweth, attorney 
42 for plaintiff herein, and upon the said papers and proceed- 
ings and affidavits filed herein, it is ordered that the said 


‘motion of defendant to set aside the service of summons herein, ete., | 


be, and the same is hereby, denied and overruled, with ten dollars 
costs. : 
Dated March 16th, 1886. 
By the court. 
GEO. H. MYERS, Judge. 


Endorsed as follows: Langlade Co., Wis. Filed Mar. 16, 1886. 
A. D. Rice, clerk of circuit court. 


Order Overruling Petition to Remove Case to U. S. Court. 
STATE OF WISCONSIN: 
In Circuit Court for Langlade County. 


THE STATE OF Wisconsin, Plaintiff, 
US. 
THE Propir’s INSURANCE CoMPANY OF NEW ORLEANS, LOUISIANA, 
Defendant. 


The petition of the defendant herein to remove the said case to 
the circuit court of the United States for the eastern district of Wis- 
consin is upon the papers filed in this court in said action, and. the 
proceedings had and taken in this case in this court, and upon 
motion of H. W. Chynoweth, attorney for the plaintiff, — hereby 

denied and overruled. 
3 March 16th, A. D. 1886. 
By the court. 
GEO. H. MYERS, Judge. 


Endorsed as follows: Langlade Co., Wis. Filed Mar. 16, 1886. 
A. D. Rice, clerk of circuit court. 
Minutes of the Clerk of Circuit Court. 


STaTE OF Wisconsin, Plaintiff, 
vs. 
THE PRop_e’s INSURANCE CoMPANY OF NEW ORLEANS, Defendant. 


Affidavits and motion to set aside the service of pretended service 
of summons and every proceeding in said action subsequent thereto, 
including the judgment of default therein rendered, filed. 
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Petition and bond for removal of above-entitled action to the 
circuit court of the United States for the eastern district of Wiscon- 
sin filed. 

And, on motion of plaintiff’s att’y, petition of defendant denied 
and overruled. Defendant excepts to ruling and withdraws from 
court. 

Thereupon, on motion of plaintiff’s att’y, the court overruled de- 
fendant’s motion to set aside the service of summons, &c. 


Certificate of Clerk. 
In Cireuit Court, Langlade County. 


THE STATE oF Wisconsin, PI’ff, 
Us. 
4-4 THe Preopie’s INSURANCE COMPANY OF NEW ORLEANS, Det’t. 


STATE OF WISCONSIN, ne 
County of Langlade, \~ ° 


I, A. D. Rice, clerk of the circuit court of said State in and for the 
county of Langlade aforesaid, do hereby certify that I have com- 
pared the annexed and foregoing copies with the original summons, 
complaint, subpcenas, depositions, affidavits, cost bill, clerk’s fee bill, 
order for judgment, judgment, petition, bond, clerk’s certificate, notice 
of special appearance, objections to removal, motions, order over- 
ruling motion to set aside pretended service of summons, We., order 
overruling petition for removal, all returns and endorsements on the 
foregoing, and the minutes of the clerk of court in said action, the 
foregoing being all the papers on file and of record in my office in 
said action, and that the same are true and correct copies thereof and 
of the whole thereof as the same are on file and of record in my 
ottice. 

In testimony whereof I have hereunto set my hand and _ aftixed 
the seal of said court, at the city of Antigo, in said county, this 23d 
day of April, 18S6. 

[Seal of Court. ] 


A. D. RICE, Clerk. 
45 Order to Show Cause. 


Circuit Court of the United States for the Eastern District of 
Wisconsin. 


THE STATE OF WISCONSIN 
vs. 
THe Peopve’s INSURANCE CoMpany OF NEW ORLEANS, LOUISIANA. 


May 24, J886.—This day came the defendant, by its counsel, Mr. 
Cotzhausen, appearing specially for that purpose, and on his motion 
it is ordered by the court that the plaintiff show cause upon the 
record and papers on file herein before this court on the 31st day 
of May, 1886, at ten o’clock a. m., why the motion of said defendant 
made in the State court to vacate and set aside the pretended service 
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of summons on the defendant, on the 14th day of July, 1885, and 
all proceedings subsequent thereto, for want of jurisdiction and 
irregularity in said pretended service, should not be taken up, heard, 
and considered by this court. 

And now, at this same term, to wit, January term, A. D. 1886, 
and on the ninety-sixth day day thereof, to wit, on the tenth dav cf 
June, A D. 1886—present, the Honorable Walter Q. Gresham, cireuit 

judge, presiding, and the Honorable Charles E. Dver, district 
46  judge—the following proceedings were had, to wit: 


Motion to Dismiss. 


THE STATE OF WISCONSIN 
vs. 
THE Propie’s INSURANCE Company oF NEW ORLEANS, LOUISIANA, 


This day came the plaintiff’s counsel, Mr. H. W. Chynoweth, and 
moved the court to dismiss this cause for want of jurisdiction. 

And said motion, and also the order to show cause made herein 
on the 24th day of May, 1886, came on to be heard and were argued 
by Mr. Cotzhausen, on behalf of said defendant, and by Mr. Chy- 
noweth, on behalf of the plaintiff, and submitted, when the court 
took the same under consideration. 

And afterwards, to wit, on the ninety-seventh day of said term, 
to wit, on the eleventh day of June, A. D. 1886, the following pro- 
ceedings were had, to wit. 


Order Remanding Case to State Court. 


THe STATE OF WIsconsIN 
ce Us, 


THe Peopie’s INSURANCE CompaNy OF NEW ORLEANS, LOUISIANA. 


47 This day came the parties, by their counsel, and on con- 
sideration of the motion of the plaintiff to dismiss this cause 
for want of jurisdiction, and the arguments of counsel thereon, it is 
ordered by the court that this cause be, and hereby is, remanded to 
the cireuit court for Langlade county for want of jurisdiction of 
this court to entertain or proceed in the cause. 
July 3, 1886.—This day came the defendant, by its attorney, and 
filed its prercipe for a writ of error, as follows: 
Prevcipe for Writ of Error. 
Circuit Court of the United States for the Eastern District of 
Wisconsin. 
THe STATE OF WISCONSIN 
rs. 
The Preorie’s [NsuRANCE Co. oF NEW ORLEANS, LOUISIANA, 
Issue a writ of error in the above-entitled cause. 
Kk. W. COTZHAUSEN, 
Counsel for Plaintiff in Error. 
To Edward Kurtz, clerk. 
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Whereupon a writ of error issued returnabie in 30 days 
45 after date, and a copy of the same lodged for the defendant 
in error. 

And same dav (July 3, 1886). This day came the defendant, by 

its attorney, and filed the bond of F. W. Cotzhausen and August 

tichter, Jr., in the sum of two hundred and fifty dollars, conditioned 

that said defendant shall prosecute its writ of error to effect and an- 

swer all datnages and costs if it fail to make good its plea, which 
bond is approved by the district Judge, and is as follows, to wit: 


Bond for Costs on Writ of Error. 
Supreme Court of the United States. 


THe Peopie’s INsctrANcE CoMPANY OF NEW ORLEANS, Plaintiff 
in Error, | 
iS, 


THe Strate oF Wusconstn, Defendant in Error. 


Know all men by these presents that we, F. W. Cotzhausen and 
August Richter, Jr., are held and tirmly bound unto the State of 
Wisconsin in the sum of two hundred and fifty dollras, to be patd to 
the said State of Wisconsin; to which payment, well and truly to 

be made, we bind ourselves and each of us, jointly and sever- 
49 ally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Sealed with our seals and dated this 2d day of July, A. D. 1886. 

Whereas the above-named The People’s Insurance Company of 
New Orleans, plaintiff in error, has prosecuted a writ of error in the 
Supreme Court of the United to reverse the order rendered in the 
suid above-entitled cause by the circuit court of the United States 
for the casteri district of Wisconsin, on the 11th dav of June, 1886, 
remanding the said suit to the circuit court of Wisconsin for the 
county of Langlade, from whence it came: 

Now, therefore, the condition of this obligation is such that if the 
above-named The People’s Insurance Company of New Orleans shall 
prosecute its writ of error to effect and answer all damages and costs 
if they shall fail to make good its plea, then this obligation shall be 
void: otherwise to remain in full force and virtue. 

FW. COTZHAUSEN,  [sEAL.] 
AUG. RICHTER, Jr. [SEAL] 


Sealed and delivered in presence of— 
GEORGE SYLVESTER. 
JOHN THIEMANN. 


MaAsSTERN District OF WISCONSIN, ss: 


I’. W. Cotzhausen and August Richter, Jr., being each first 

AyD) duly sworn, each for himself, on oath, deposes and says that 
he is one of the signers of the foregoing bond, and that he is 

worth the sum of two hundred and fifty dollars over and above all 


THE STATE OF WISCONSIN. 25 
his debts and liabilities in property within the State -of Wisconsin 
not by law exempt from seizure or sale on execution. 
FF. W. COTZHAUSEN. 
AUG. RICHTER, Jr. 


Subscribed and sworn to before me this 2nd day of July, A. D. 1886. 
GEORGE SYLVESTER, 
Notary Public, Milwaukee Co., Wis. 


(Endorsed :) Approved. Chas. E. Dver, judge. 
Whereupon a citation issued. 
ol UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the United: States of America for the eastern dis- 
trict of Wisconsin, Greeting: , 

Because in the record and proceedings as also in the rendition of a 
judgment ina plea which is in the said circuit court of the United 
States of America for the eastern district of Wisconsin, before you, be- 
tween The State of Wisconsin, plaintiff, and The People’s Insurance 
Company of New Orleans, Louisiana, defendant, a manifest error hath 
happened, to the great damage of the said The People’s Insurance 
Company of New Orleans, Louisiana, as by the complaint appears, 
and it being fit that the error, 1f any there hath been, should be duly 
corrected and fuli and speedy justice done to the parties aforesaid in 
this behalf, vou are hereby commanded, if Judgment be therein 
given, that then, under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with this 
writ, so that vou have the same at Washington within thirty days 
after this date, in the Supreme Court to be then and there hela, that, 
the record and proceedings aforesaid being inspected, the said Su- 
preme Court may cause further to be done therein to correct that 
error that of right and according to law and custom of the United 
States should be done. : 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court of the United States, this Srd day of July, in the year 
of our Lord one thousand cight hundred and eighty-six, and of the 
Independence of the United States the 110th. 

[Seal U.S. Circuit Court, Eastern District of Winconsin. ] 

EDWARD KURTZ, 


Clerk U.S. Circuit Court for the Lastern District of Wisconsin. 


2 UNITED STATES OF AMERICA, 88° 


To the State of Wisconsin, Greeting : 

[seaL.] You are hereby cited and admonished to be and appear 
at a Supreme Court of the United States at Washington within 
thirty days after this date, pursuant to a writ of error filed in the 
clerk’s office of the cirenit court of the United States for the eastern 
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F. W. COTZHAUSEN, 
Counsel for Plaintiff in Error. 
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IN UNITED STATES SUPREME COURT. 


OCTOBER TERM, 18824. 


” eee 


No. 948. 
THE STATE OF WISCONSIN 
| v8. 
THE GERMANIA FIRE INSURANCE COMPANY 


OF NEW ORLEANS, 
Plaintiff in Error. 


ee ae 


e 
No. O5!. 


THE STATE OF WISCONSIN 
V8. 
THE PEOPLE'S FIRE INSURANCE COMPANY 
OF NEW ORLEANS, 


Plaintiff in Error. 
Briet of Plaintiff in Error. 
(References are to Marginal Pages.) 


SUMMARY OF RECORD. 


The only question, presented by the record, is “ whether these 
suits are removable under the Act of March 3rd, 1875?” The 


Circuit Court held that they were not, and remanded the same to 
State Court. 
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Consequently this writ of error. 
RECORD IN STATE COURT. 
State vs. Germania Fire Insurance Co. 


The summons, issued from the Circuit Court of Dane County, is 


endorsed as follows : 
STATE OF WISCONSIN, | ._ : 

WINNEBAGO COUNTY. \ 

I hereby certify that I did, at the City of Oshkosh and State 
aforesaid, on the 29th day of December A. D. 1885, serve the 
within summons upon the within named defendant, personally, 
by then and there deiivering to and leaving with L. D. Harmon, 
a resident and citizen of this state, personally, he, the L. L. 
Harmon, being then and there an agent of the defendant, a 
true copy thereof. F. BuRGEss, 

Sheriff Winnebago County. 

The complaint—unverified—is for statutory penalties, incurred 
for failure to make and deposit an annual statement, as required 
by Sec. 1920, R. S. of Wis.—claiming $12,000 damages. 

It is alleged therein that the defendant, a foreign insurance 
company, having its principal office and place of business at New 
Orleans, carried on business in the State of Wisconsin 

“in that it did issue in this State, in the month of January, 
A. D. 1884, and has each and every month following the said 
month of January A. D. 1884, down to and including the said 
month of December A. D. 1885, policies of insurance to resi- 
dents and citizens of this State, insuring such residents and 
citizens against loss by fire upon property situated in this State, 
and in that the said dofendant has in this State, during each 
and every month, from and including the said month of Jan- 
uary A. D. 1884, to and including the month of December A. 
D. 1885, collected and received premiums upon the said policies 
of insurance aforesaid.” 

On April 12th, 1886, the defendant caused its special appear- 
ance to be entered, and moved the court to set aside the pretended 
service of summons for want of jurisdiction. | 

By the affidavits of the Vice-President and Secretary it is made 
to appear that : 

“LL. D. Harmon, of the State of Wisconsin, is not now and 
was not on December 29, 1885, or at any other time, the agent 
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of the company for any purpose whatsoever. That the com- 
pany has no agent in the State of Wisconsin, and has had none 
there, and had transacted no insurance business in said state 
for the last ten years. 

That the applications for whatever policies it has written 
on property in Wisconsin, have been received at its home office 
in the city of New Orleans, or through its agents in states other 
than Wisconsin, or from insurance brokers in different parts of 
the United States, not the agents of the Germania Company, 
but of the persons who sent the insurance. 

That no person in the State of Wisconsin has been author- 
ized to, or has been appointed, for the purpose of soliciting, or 
transacting any insurance business in said state, and that L. D. 
Harmon was entirely unknown to the officers of the Germania 
Insurance Company, until they received from him the summons 
of service in this case.” | 


Simultaneously with the filing of the above affidavits and notice 


of motion, the defendant filed its petition for removal to U.S. 
Court, West Dist. of Wis., bond, etc., and prayed that the State 


Court accept thereof and proceed no further. 


The petition for removal (which is duly verified), is in the words 
following, to-wit: 


The petition of the Germania [nsurance Company, of New 
Orleans, Louisiana, respectfully shows to the Court: 

That it is an insurance company, duly incorporated, organized 
and existing now and for a number of years past, under the laws 
of the State of Louisiana, its principal place of business and gen- 
eral office being located in the city of New Orleans, and that it 
derives its corporate powers from said state, and by no other 
authority whatever. | 

That on the 29th day of December, A. D. 1885, an action was 
commenced as above entitled, by the filing of a summons and com- 
plaint in the Circuit Court of Dane County. _ 

That service of process is said to have been made upon the de- 
fendant by delivery of a copy of the summons to one L. D. Har- 
mon. | 

That, as will more particularly appear from the record in this 
case, and a certain affidavit of late filed, this petitioner has at no 
time since October, 1875, applied for license to transact business 
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in the State of Wisconsin; that it has never appointed, or had any 
agent, attorney or other person in said state to act in its behalf 
for the purpose of soliciting or transacting any insurance busi- 
ness; that it has established no offices within its territorial limits 
for any purpose whatever, and that its business transactions with 
persons residing in said state have been and are confined to the 
issuing of policies direct from its general office in New Orleans, 
when applications therefor were received from points without said 
state, and parties not agents of this petitioner in any sense what- 
ever. 

That of late your petitioner has caused its special appearance to 
be entered in said Court, and a motion to be iade to set aside 
said pretended service of summons or process, for the reason, 
among others, that said Harmon (as the fact is) was not an officer 
or agent of this corporation defendant; that he was not authorized 
in any Way or manner to accept service on behalf of your peti- 
tioner; that said court never obtained jurisdiction over this peti- 
tioner by the attempted mode of service above referred to, and 
that the Circuit Court of Dane County has no jurisdiction. That 
the motion of this petitioner, thus to set aside and vacate the pre- 
tended return of service and all proceedings subsequent thereto, 
is still pending and undetermined. That vour petitioner has 
fully and fairly stated the case in said action to F. W. Cotzhausen, 
Esq., his counsel in this action, who resides at the city of Milwau- 
kee, in the State of Wisconsin, and that it has a good and sub- 
stantial defense, on the merits to said action, and the whole there- 
of, as it is devised by said counsel, after such statement made as 
aforesaid, and verily believes. 

That said suit is of a civil nature, at law; that the matter in 
dispute exceeds, exclusive of costs, the sum or value of $500; and 
that the suit arises out of a controversy between the parties in 
regard to the operation and effect of certain provisions of the laws 
of the State of Wisconsin, said to be in conflict with the Constitu- 
tion of the United States in various particulars, and necessitating 
a construction thereof, among which subjects of controversy are 
the following. to-wit : 

Whether the attempt of the State of Wisconsin, by legislative 
enactments, to prohibit this insurance company from doing insur. 
ance business with, or issuing policies to, persons who may reside 


D 


in Wisconsin and who apply to this petitioner therefor (at its own 
corporate domicile in the State of Louisiana) in person or by 
agents, Is a proper exercise of State power or in conflict with the 
National Constitution, and in particular See. | of Article XIV 
thereof. 


Whether the state can impose, under the circumstances of the 
case, upon this corporation defendant, as a foreign insurance com- 
pany, undue burdens, restrictions or penalties, such as are herein 
asserted, or whether said pretended laws and regulations are not 
in restraint of trade, and in violation of Article I, Section 8, of 
the Constitution of the United States, delegating to congress sole 
power and authority to regulate commerce among the several 
states. 

Whether the Statutes of Wisconsin, seeking to regulate the 
transaction of insurance business with foreign companies, are not 
in violation of that provision of the Constitution of the United 
States, Section 1, Article XIV, which forbids the making or en- 
forcement of any law, which shall abridge the privileges or immun- 
ities of citizens ot the United States, or deny to any person within 
its jurisdiction, the equal protection of the laws. 


Whether the aforesaid proceedings in said Court, and the 
attempt to proceed against your petitioner by service of summons 
or process upon one not authorized to represent it, and without 
its appearance in court, constitute “due process of law” within the 
meaning of the Constitution of the United States. 

And your petitioner herewith presents a bond, with a good 
and sufficient surety, for entering at the next term of the Circuit 
Court of the United States, for the Western District of Wisconsin, 
on the first day of its next session, a copy of the record in the. 
above entitled cause, copies of said process against petitioner, and 
of all pleadings, depositions, testimony and other proceedings in 
the cause, and for the payment of all costs which may be awarded, 
if said Circuit Court shall hold that this cause was wrongfully or 
improperly removed thereto, and also for there appearing and 
entering special bail in said suit, if special bail was originally 
requisite therein, and your petitioner herewith offers to furnish 
such additional surety as this Honorable Court shall require. 


Wherefore your petitioner prays this Court to accept the said 
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6 
petition and bond, and to proceed no further in this action, pursu- 
ant to the provisions of the Acts of Congress in that behalf. 


On May Ist, 1886, the Court filed its order, denying the prayer 
of said petition for removal, etc. 

The defendant excepted and withdrew from Court. 

At the next term of the Circuit Court of the U.S. for the West- 
ern District of Wisconsin, the petitioner filed a certified copy of 
the record, and said cause having been docketed, it moved the U. 
S. Court to take up, hear and consider the undisposed of motion 
to set aside the pretended service of summons. 

The Court, however, on motion of the plaintiff, remanded the 


cause to the State Court, from whence it came. 


State vs. Peoples’ Fire Insurance Co. 


The record presents a similar state of facts to the foregoing. 

The summons was issued from the Circuit Court of Langlade 
County, and was returned as follows: 

STATE OF WISCONSIN, 2) .. 
MILWAUKEE COUNTY. prs 
Wm. P. King, being duly sworn, upon his oath deposes and 
says that he did at the city of Milwaukee, County and State 
aforesaid, on the 14th of July, A. D. 1885, personally serve the 
within summons upon the within named defendant by then and 
there delivering to, and leaving with W. Henry Holland, an 
avent and adjuster of the said defendant, to me known to be 
said W. Henry Holland, and such agent and adjuster as afore- 
said, a true copy thereof. 
W. P. KING, Constable. 
Subscribed and sworn before me this 29th day of July A. D. 
1885. 
FRANCIS BENZLER, J. P. 

The complaint, which was filed September 3d, 1885, is not only 
unverified, but unsigned, either by the plaintiff or its attorney. 

It is substantially like the other. Debt for penalties—failure to 
make and file the annual statement, required by Sec. 1954, R. S. 
of Wis.. while doing business in the state from March, 1820, up to 
and including the month of July, 1885, in that 

“it issued ip this state, and collected premiums in this state 
on the same, fire insurance policies on property situated within 


q 


this state, a part of which property was and is situated within 
the County of Langlade,” ete. 

Special note. The section above referred to (Sec. 1954, R. S. of 
Wis.) is one relative to life and accident insurance, and has noth- 
ing to do with fire insurance companies. | 

No appearance being entered by the defendant, a judgment by 
default was taken on September 11th, 1885, for: 


os oe es Bt ep .--- $24,000.00 
as cee cee Vinh ce nakaks aoe 29.11 
$24,029.11 


At the next term, the defendant appeared specially, for the pur- 
pose of moving the Court to set aside the pretended service, and 
all subsequent proceedings, for want of jurisdiction. 

By the affidavit of the President and Secretary, it was made to 
appear : 

“that never since its organization did it have an agent of 
anv kind in Wisconsin ; that it never solicited nor received in- 
surance in said state; that its business transactions remained 
confined to the issuing of policies direct from its home office, 
when application for that purpose was received from. insurance 
brokers at points without*the territorial limits of Wisconsin. 
That Holland was not, and is not, the agent of the company 
for any purpose whatever; that he is an adjuster residing at 
St. Louis, and did not act for the Peoples’ Insurance Co. in any 
way In said state.” 

Simultaneously with the docketing of said motion, the defend- 
ant filed its petition and bond, praying a removal to the U. S. 
Circuit Court, East. Dist. of Wis. The petition is almost identical 
with the foregoing, containing a brief reference to the record, the 
pending motion to vacate, the pretended cause of action, an affi- 
davit of merits, and a concise statement of the proposed defense, 
viz: while the defendant admits the issuing of policies from its 
home office to persons residing within the state, and on property 
situated therein, it asserts that it has a legitimate right thus to 
transact business. That the attempt of the state, forcing it to 
come within its territorial limits, and to submit to its insurance 
rules and regulations, as well as all efforts of the state and its local 
courts, to obtain jurisdicti.n of a foreign company by service 
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upon one, not authorized to represent it, are gross violations of 
constitutional rights and a mere usurpation of power, not possessed 
either by the state at large or its courts. 

The Circuit Court of Langlade County, however, decided not to 
grant the prayer of such petition ; and the petitioner having ex- 
cepted to such ruling, and thereupon withdrawn from court, it 
proceeded in said cause, and disposed of the pending motion, 
denying the same peremptorily, with costs. 

In due course of time, a certified copy: of the record was filed in 
the Circuit Court of the U. S. East. Dist. of Wis., but on mution of 
plaintiff’s attorney, the cause was remanded to the State Court, as 
in the preceding case. 


ASSIGNMENT OF ERRORS. 
The only error assigned on this writ of error, arises upon the 
ruling of the U.S. Court, remanding said causes, and refusing to 
assume jurisdiction, as aforesaid. 


ARGUMENT. 


We shall confine our remarks to the question : 
‘ Are these cases removable under the Act of 1875, because 
arising under the Constitution or laws of the United States?” 

Nothing is claimed on the ground of diversity of citizenship. 
If removable, it is on account of the nature of the controversy and 
subject matter. 

The petitioners contend that grave questions of constitutional 
law will necessarily present themselves, not only on the merits of 
the controversy, but at the very threshold of the litigation, viz: 
On this motion to dismiss the suit for want of jurisdiction. 

The eventual issue is plainly indicated upon the record. The 
plaintiff filed a complaint, in one of its own courts, in order to 
try the right of these corporations to take insurance from parties 
or on property situated within its territorial limits, while the de- 
fendants assert in response that they have not entered the state 
for any purpose whatever, nor transacted any insurance business 
therein for ten years past; that whenever policies were issued to 
residents uf the state, or on property therein situaied, the applica- 
tion therefor came from points without the territorial limits of 
Wisconsin, and parties not agents of the petitioners in any sense 
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whatever, ‘This issue, thus formed, necessarily brings up for dis- 
cussion a number of questions, involving a construction of the 
Constitution of the U.S., as will be more particularly suggested 
hereafter. 

On the other hand, and altogether distinct from the merits of 
such main issue, a kindred question of constitutional law is pre- 
sented on the motion to set aside the pretended service of process. 
Not only that the state seeks to impose duties and penalties upon 
foreign companies, which refuse to come within its territorial 
limits and decline to procure license to transact business therein, 
but it is furthermore attempted to extend the jurisdiction of its 
courts, by a novel mode of process, to which we never assented, 
either expressly or by implication, and which in no sense can be 
said to be “ Due process of law.” 

Before proceeding to the argument of the main questions, we 
beg to call attention to a few general principles and points of prac- 
tice now well established : 


MOTION TO VACATE. 

‘“ An officer’s return is not conclusive, even as between the 
parties, on the question whether the Court acquired jurisdic- 
tion, when the application is made to set aside a judgment, 
because the process was in fact never served;—as where the 
process was returned served on a corporation, by delivery of a 
copy to a certain person, as an officer thereof, and the motion 
papers showed that such person was not then an officer of the 


corporation.” 


Carr vs. Com, Bank of Racine, 16 Wis., 59. 
St. Clare vs. Cox, 106 U. S., 350. 


As to the power of the Court to set aside a judgment of a former 
term, when rendered in personam upon default of a defendant, who 
had no notice of the action, there can be no question. 

“The judgment being merely void, the Court has power 
summarily to declare it to be inoperative, and to stop all pro- 
ceedings under it.” 

Harris vs. Hardman, 14 How., 337. 


Etna Life vs. McCormick, 20 Wis., 265. 
Pennoyer vs. Neff, 95 U. S., 714. 
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THE QUESTION OF JURISDICTION IS ALWAYS OPEN. 

It is now universally accepted as law that a record may even be 
impeached collaterally for lack of jurisdiction, although it recites 
jurisdiction generally, or by specifying facts sufficient to confer the 
same, and the non-existence of such facts has to be shown aliunde. 


Thompson vs. Whitman, 18 Wall., 457. 
St. Clare vs. Cox, 106 U.S., 350. 

Rape vs. Heaton, 9 Wis., 328. _ 
Falkner vs. Guild, 10 Wis., 563. 

Pollard vs. Wegner, 13 Wis., 569. 


SERVICE ON FOREIGN CORPORATIONS. 
ESSENTIAL ELEMENTS OF JURISDICTION. 


« The principles of public law are well settled, namely, that 
every State possesses exclusive jurisdiction and sovereignity 
over persons and property within its territory. The other—that 
no state can exercise direct jurisdiction and authority over per- 


sons or property without its jurisdiction.” 
Pennoyver vs. Neff, 95 U. S., 722. 


* Personal service within the limits of the state, or the vol- 
untary appearance of defendant is essential. It is only where 
property of a non-resident, or of an absent defendant, is brought 
under its control, or where his assent to a different mode of 
service Is given in advance that the Court has jurisdiction to 
enquire into his personal habilities or obligations, without 
personal service of process upon him, or his voluntary appear- 


ance to the action.” 


Pennoyer vs. Netf, 95 U. S., 714. 
Harkness vs. Hyde, 98 U.S., 478. 


“The Courts of the U.S. do not regard as valid, or as im- 
porting verity, a judgment in personam rendered by a state 
court for the recovery of a debt or demand, unless—the defend- 
ant enters a voluntary appearance or some one authorized to 
receive process for him, was personally cited to appear.” 


St. Clare vs. Cox, 106 U. S., 350. 
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There are but few exceptions to the above fundamental rule, 
which may be summed up in the language of Mr. Justice Field, 
as follows: | | 

* Except in cases affecting the personal status of the plaintiff 
and cases, in which that mode of service may be considered to 
have been assented to in advance.” 

Pennover vs. Neff, 95 U.S., 737. 

“Tt is net contrary to natural justice that a man, who had 
agreed to receive it particular mode of notification of legal pro- 
ceedings, should be bound by a judgment in which that particu- 
lar mode of notification has been followed, even though he may 
not have actual notice of them.” 

St. Clare vs. Cox, 106 U.5S., 353. 

In full accord with the above fundamental principles, will be 
found the adjudicated cases in this honorable Court. While, as a 
general rule, a foreign corporation cannot be sued in an action 
for the recovery of a personal demand ouside of the stale, by which 
it is chartered, because its officers do not carry their functions with 
them, when they leave the state, still it was held at quite an early 
day that 

“When a foreign company came ito the state and transacted 
business there, it might be bound by service upon persons or 
parties designated by special or general legislation, as it might 
be justly presumed to have assented thereto.” 

R. R. Co. vs. Harris, 12 Wall., 81. 

And a fortior1: 

“Tt has never been doubted that service on a foreign com- 
pany, Which has come into the state, entering its general ap- 
pearance, appointing an attorney and consenting to be sued there, is 
good for all purposes.” 

Ex parte Schellenberger, 96 U.S., 369. 

The late case of St. Clare vs. Cox, 106 U.S., 350, definitely 
settled a number of propositions, among which the following : 

“A state may impose as a condition, upon which a foreign 
corporation shall be permitted to do business within her limits, 
that it shall stipulate to accept as sufficient, service of process on 
its agents, or persons specially designated.” (354). 

‘Such stipulation may be implied as well as expressed.” (ibi.) 
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“Such condition or stipulation must however be reasonable 
(not encroach upon that principle of natural justice which re- 
quires notice of a suit to a party before he can be bound by it); 
—the service provided should be only upon such agents as may be 
properly deemed representatives of the foreign corporation.”  (ibi). 

“The law does not sanction service upon an officer or agent 
of the corporation, who resides in another state, and is only 
casually in the state, and not charged with any business of the 
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corporation there.” (357). 

“To involve the representation of the company, the supposed 
representative would have to hold and enjoy in this state an actual 
present official or representative status.” (358). 

‘Service upon an agent of a foreign corporation will not be 
deemed sufficient, unless he represent the corporation in the 
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state.” (359). 

‘When service is made within the state, upon an agent of a 
foreign corporation, it is essential, in order to support the juris- 
diction of the Court, to render a personal judgment, that’ at 
should appear somewhere in the record that the corporation was en- 
gaged in business in the state.” (359). 
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“The transaction of business appearing, certificate of service 
on a person, who is its agent there, would, in our opinion, be 
sufficient prima facie evidence that the agent represented the 
company in the business. It would then be open, when the 
record is offered in evidence in another state, to show that the 
agent stood in no representative character to the company ; that 
his duties were limited to those of a subordinate employee, or a 
particular transaction, or that his agency had ceased, when the 
matter in suit arose.” (ibi). 


See also: Henning vs. Planters’ Ins. Co., 23 Fed. Rep., 
440. 
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1. CONTROVERSY ON MOTION TO VACATE. 


One should suppose that the language of the above decisions 
was sufficiently plain to set all further discussion at rest ;—but 
strange, as it may appear, such is not the case. For, under the 
cloak of late legislation, the jurisdiction of the local courts is now 
sought to be asserted with utter disregard of those requisites which 
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theretofore were considered essential, and new questions suggest 
themselves which need the further and speedy attention of this 
Honorable Court. 


LOCAL LECISLATION OF WISCONSIN. 


Until the winter of 1885 the above essential elements of juris- 
diction were properly recognized by the state, whenever jurisdic- 
tion was sought to be asserted over foreign companies. 

The General Law of Wisconsin provides for service of process 
upon insurance companies not organized under the laws of the 
state : 


“If against any insurance corporation, not organized under 
the laws of this state, to the agent or attorney thereof, having 
authority therefor by appointment under the provisions of Sec. 
1915, or Sec. 1953, or to any agent of such corporation within 
the definition of Sec. 1977, in the state.” 


Sub. 9, Sec. 2636, Rev. St. of Wis. 1878. 


With this law we find no fault. Its meaning is plain. _ It evi- 
dently refers to corporations, which have come within the state 
and appointed a local representative residing there, either for the 
express purpose of accepting service of process or making contracts 
of insurance. And whenever a foreign company with such legis- 
lation before it—its eyes wide open—enfers the state and competes 
for business, although not licensed, there is reason for holding, 
that it assents to service upon its agents, whom it has thus author- 
ized to act within the state in its behalf. 


But no one ever (until of late), claimed that a company, which 
remains foreign to all intents and purposes, could be bound by 
service of process upon one, whom it did not thus appoint or auth- 
orize to act. However, in its anxiety to extend its control and 
the jurisdiction of its courts over foreign companies, the state in 
1885 passed an act, ignoring all these fundamental principles and 
providing for service upon all conceivable classes of persons, with- 
out regard to the question whether they represent the company in 
its business affairs within the state, or whether even any privity 
of contract exists between them. 
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[Published April 17, 1885. | 
CHAPTER 48. GENERAL “LAWS OF WISCONSIN 1880. 
AN ACT To REGULATE THE ADMISSION OF FOREIGN SURETY 
COMPANIES, TO DO BUSINESS IN THIS STATE. 
The people of the State of Wisconsin, represented in Senate 
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and Assembly, do enact as follows : 

Section |. Any surety company, incorporated and organized 
under the laws of any state of the United States, other than 
the State of Wisconsin, for the purpose of transacting business 
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as surety, on obligations of persons or corporations, may trans- 
act such business in this state, upon the terms and conditions 
imposed, and with the privileges conferred upon tire insuranve 
companies, doing business in this state, and shall be subject, so 
far as practicable, to all the provisions of law applicable there- 
to. In an action against such corporation, or in an action against 
any insurance corporation, not organized under the laws of this state, 
the summons and complaint, or the summons without the com- 
plaint, may be served, and such service held of same effect as 
personal service upon a natural person, by delivering a copy of 
such summons and complaint, or a copy of the summons, with- 
out the complaint, to any person who shall solicit insurance on 
behalf of any snch insurance corporation, or property owner, or 
who transmits an application for insurance, or a policy of in- 
surance, to or from any such insurance corporation, or who 
makes any contracts for insurance, or collects or receives any 
preminm for insurance, or who adjusts or settles a loss, or pays 
the same for such insurance corporation, or in any manner aids 
or assists in doing either, or in transacting any business for 
such insurance corporation, or on any person who advertises to 
do any such thing. 

Section 2. This act shall take effect immediately, and all 
acts and parts of acts, inconsistent herewith, are hereby re- 
pealed. 

Approved April 11, 1885. 

Under this Act is now sought to assert jurisdiction. Upon the 
theory of the State, it is sufficient that the party served comes 
within the description of persons, designated in the pretended 
law. All other essential elements of jurisdiction are henceforth 
ignored. 

L. D. Harmon, of Oshkosh, although an entire stranger to 
the Germania Insurance Co., and William Holland, a general 
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adjuster, residing at St. Louis, who happens to be found at Mil- 
waukee, are singled out for purposes of service. 

[t matters not that they maintain no relation of contract or 
legal duty to the absent foreign defendant ; the process is returned 
duly served in accordance with an Act of the Legislature, which 
it is not for an inferior court to pronounce unconstitutional. The 
court is one of general jurisdiction, and consequently all presump- 
tions are in its favor;—the party served answers the description of 
the legislative act. And if anything further be wanted, it is sufti- 
cient. to point to the petition for the removal, which admits the 
issuing of policies to residents of the state and on property therein 
situated, so that the assent of the company—thus to be sued may 
be conclusively inferred, without regard to the question, whether it 
had, in fact, notice of the suit. 


Such is the theory of the state, and hence it is said that there 
is no controversy now before the court. 

But may we ask—are these propositions so clearly established 
that there is no more room for controversy? Are we to be de- 
barred, on a direct proceeding like this, from impeaching the 
record and showing that these various matters and things 

1) have no foundation in fact, 
2) do not constitute * Due process of law.” 

Although there may not be much need for contention upon the 
facts—uncomplicated as they are, still there is a controversy now 
here presented, which the court must settle, by first judically 
ascertaining the true state of facts, and then pronouncing the law 
as applicable thereto. And if any further proof become ueces- 
sary, ample provision is made under the state practice for the trial 
of such a controversy by reference. 

Sec. 2864 R.S. of Wis., 1878. 

However as to the law on this subject, the case is not one, equally 
easy of solution, and it would seem to call for a somewhat more 
extended interpretation of what constitutes, as to foreign corpora- 
tions, “ Due process of law,’ than has been given to the question 
in former vears. For while the state claims for its courts that they 
duly obtained jurisdiction, we, on our part, contend that the act 
of 1885, in so far as it provides for this new and extended mode 
of service, is but a usurpation of power, and in no way applicable 
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to a foreign corporation, which does not come within the borders 
of the state, and confines its transactions to its home office, while 
the insurance policy may run to residents of the state or cover 
property therein situated. 

Such a controversy, we insist, presents questions, arising under 
the Constitution of the United States. 

“Tt is too well settled that when the right or remedy will be 
defeated by one construction of the Federal laws or Constitu- 
tion, or sustained by another construction thereof, then a case 
is presented which arises under the laws of the United States.” 

Starin vs. New York, 115 U. 8.2 257. 

Ames vs. Kansas, 111 U.S., 462. 

The question of “ Due process of law” is one peculiarly within 
the province of the U. S. Courts. 

“Since the adoption of the Fourteenth Amendment to the 
Federal Constitution, the validity of such judgments may be 
directly questioned, and their enforcement in the state resisted, 
on the ground that proceedings in a court of justice to deter- 
mine the personal rights and obligations of parties, over whom 
that court has no jurisdiction, do not constitute due process of 
law. Whatever difficulty may be experienced in giving to 
those terms a definition, which will embrace every permissable 
exertion of power affecting private rights, and exclude such as 
is forbidden, there can be no doubt of their meaning, when 
applied to judicial proceedings. They then mean a course of 
legal proceedings according to those rules and principles, which 
have been established in our systems of Jurisprudence for the 
protection and enforcement of private rights. To give such 
proceedings any validity, there must be a tribunal competent 
by its constitution—that ts, by the law of Its creation—to pass 
upon the subject-matter of the suit; and, if that involves merely 
a determination of personal liability of the defendant, he 
must be brought within its jurisdiction by service of process 
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within the state, or his voluntary appearance. 


Pennoyer vs. Neff, 95 U.S., 733. 


Il. CONTROVERSY ON THE MERITS. 
Late decisions of the U.S. Supreme Court have again settled a 
number of propositions, bearing upon this branch of the case, 
among which the following : 
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“Suits cognizable in U. S. Courts on account of nature of con- 
troversy, and which are not required to be brought in the Supreme 
Court, may be brought into Circuit from State Courts, without 
regard to character of parties.” 


Ames vs. State of Kansas, 111 U. S., 449. 
Railroad vs. State of Miss., 102 U. S., 135. 


Among other things it was contended in Ames vs. Kansas, that 
the original jurisdiction given by the Constitution to the Supreme 
Court in cases, in which a state shall be a party, excluded a Circuit 
Court from jurisdiction. (page 457). 

The proposition was however judicially answered in the nega- 
tive. 

Again it was there held: / 

“That—when a suit is brought by a state in one of its own courts, 
against a corporation amenable to its own process, to try the 
right of the corporation to exercise corporate powers within the terri- 
torial limits of the state, then it presents a case arising wnder the 
laws of the U. S., and it may be removed to the Circuit Court of 
the United States, if the other jurisdictional conditions exist.” 
(page 462). 

In R. R. vs. Miss., 102 U. S., 140, Mr. Justice Harlan is found 
to announce the following conclusions, viz: 

“The judicial power of the United States, in law or equity, 
is extended by the Constitution to suits commenced or prose- 
cuted by a atate against an individual, in which the latter demands 
nothing from the former, but only seeks the protection of the Con- 
stitution and laws of the United States againat the claim or demand 
of the state.” 

‘“ A case may properly be said to arise under the Constitu- 
tion ora law of the United States, whenever its correct decision 
depends on the construction of either.” (abi. 141). 

‘That cases arising under the laws of the United States are 
such as grow out of the legislation of Congress, whether they 
constitute the right, or privilege, or claim, or protection or de- 
fense of the party, in whole or in part, by whom they are as- 
serted.”” (ibi). 

“That it is not sufficient to exclude the judicial power of the 
United States from a particular case that it involves questions, 
which do not at all depend on the Constitution or laws of the 
United States; but when a question, to which the judicial power 
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of the Union is extended by the Constitution, forms an ingred- 
ient of the original cause, it is within the power of Congress to 
give the Circuit Courts jurisdiction of that cause, although other 
queations of fact or of law may be involved in tt.” (ibi). 


Applying the above—now familiar propositions to the case at 
bar, what do we find ? 
It might be sufficient for our present purposes to look into the 
complaint, from which it may be fairly inferred that 
“This suit is brought by a state in one of its own courts, 
against a corporation amenable to its own process, to try the 
right of the corporation to exercise corporate powers within 
the territorial limits of the state.” 
If so, then it presents a case arising under the laws of the U. 
S., and it may be removed to the Circuit Court of the U.S., if the 
other jurisdictional conditions exist. 


Ames vs. State of Kansas, 111 U. S., 462. 


But we are prepared to go much further. Our petition not only 
contains an affidavit of merits and takes issue upon all the material 
“llegations of the complaint, but it sets forth affirmatively, by way 
of defense, that the companies have issued policies to residents 
of the state and on property therein situated, when the applica- 
tions therefor were received at their home office, through insur- 
ance brokers and from points without the state; that they, how- 
ever, never received nor solicited any insurance 2n the state, and 
that the pretended business transactions in Wisconsin have re- 
mained restricted to matters aforesaid. All of which—the 
defendants claim—may be legally and properly done without in- 
curring any of the penalties and obligations of Sec. 1920 and 1954 
R. S. Wis., 1878, or becoming subject to the jurisdiction of the 
state. From this it must be apparent at a glance that: 

The issue—thus presented—will bring up new and important 
questions, necessitating a construction of our Constitution in 
various particulars. 


As was said in R. R. vs. Miss., 102 U. S., 140. 
It is only necessary in a suit, brought by a state against an 
individual that the latter should seek the protection of the 
Constitution and laws of the U.S. against the claim or demand 
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of the state, and that such constitutional question shall form 
an ingredient of the original cause, although other questions of 
fact or law may be involved in it. 

And when the proper time comes, and the facts are judicially 
established, we shall beg to argue (among other things) that 

As to these companies, they never entered the state or transacted 
business therein—that they never sought or had a local represen- 
tative in Wisconsin for any purpose whatever—that they never 
solicited or received any insurance within the territorial limits of 
the state—that while the state may properly exclude foreign com- 
panies from transacting the business of insurance within its terri- 
torial limits, until they comply with certain conditions in that 
behalf imposed, still it cannot assume to regulate the intercourse 
and dealings between its citizens and such as reside in other 
states, and still less can it impose burdens and penalties upon 
those, who prefer to remain a foreign company to all intents and 
purposes, unless by doing violence to Sec. 8, Art. 1, and Sec. 1, 
Art. XIV of the National Constitution. 

These questions of uninterrupted intercourse between the states 
have already met to some extent with the consideration of the 
Circuit Courts. 

“Tt is not competent for the legislature of one state to de- 
clare that its citizens shall not be allowed to make such con- 
tracts, as they please, for the insurance of their property out of 


the state.” 


Lamb vs. Bowser, 7 Biss., 315. 
Same parties, 7 Biss., 72. 


But it remains for this Honorable Court to set all strife and 
litigation finally at rest and decide, whether the attempt of the 
state—in manner aforesaid, to prohibit foreign companies from 
dealing with persons, who may reside within its territorial limits— 
and imposing burdens and penalties upon those, which do not 
mean to enter the state at all, and do not ask the protection of its 
laws, is not—from first to last—a mere usurpation of power, and in 
conflict with the Constitution, which forbids the making or enforce- 
ment of any law—which shall abridge the privileges or immunities 
of citizens of the United States. The question here presented is 
vastly different from that decided in Paul vs. Virginia, 8 Wall, 


20 


168, where this Court held that “ the issuing of a policy of insur- 
ance is not a transaction of commerce, but a simple indemnity 
against loss,” and that consequently state laws, regulating the 
admission o: foreign insurance companies, were not in conflict 
with the Constitution, which reserves to Congress the right to 
regulate Inter-stateCommerce. We are ready to concede the power 
of the state to exclude us from its territory altogether. But we 
assert the right to an unobstructed intercourse between the states, 
and the right to contract at our home office with the people of 
Wisconsin, as freely and unhampered, as if dealing with residents 
of our own immediate vicinity— 
Does a controversy like this present a question, arising under 
the Constitution or laws of the United States, and removable 


as such ? 


CONCLUSION. 


We may be permitted, in conclusion, to add a few general 
remarks, pointing to the importance of the litigation now before 
the court. 

It is a matter of public history that, for a number of years, the 
State of Wisconsin has been characterized by legislation utterly 
hostile to insurance companies. Most of the companies, which 
now prefer to remain foreign, might be found ready to submit to 
customary regulations, burdens and restrictions, imposed upon ad- 
mission by the states in general, if it were not that, aside from 
reasonable regulations, this state had seen fit, by a code of 
ironclad rules, to control the very extent of liability in case of total 
loss, while denying to foreign companies even that fundamental 
right of removing their controversies beyond the pale and preju- 
dice of local courts. This policy and attitude of the State of Wis- 
consin has not been such as to invite admission to its borders. 

While such, unfortunately, has been the case for ten years past 
and more, a forced effort is now being made to subject these and 
other foreign companies, although unwilling to enter, to state 
control and local discipline, as if duly licensed in conformity to 
the law.—It is said that these defendants, and others similarly situ- 
ated, have incurred the penalties of certain sections of the statutes, 
which require Annual returns to be made to the insurance com- 
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missioner. At the mere wink of sume state officials, particularly 
interested, the legislature passed an act, 


Chap. 395 Gen. Laws of 1885, 


directing a suit to be brought for every violation of any state law 
on part of an insurance company, and bargain away one-half of 
all fines and forfeitures to the insurance commissioner, in consid- 
eration of his meeting all expenses thereby incurred, inside and 
out of the state. 

This being accomplished, it was but natural that the private 
speculation, thus stimulated, should seek to extend, as far as pos- 
sible, the jurisdiction of the local courts, and finally concentrate 
in the passage of the Act, already before referred to, viz: Chap. 443 
Gen. Laws of 1885. | 

While the apparent object of the bill was limited by its title to 
“Foreign surety companies,” the real purpose becomes apparent 
from the latter clause of section 1, and proves to be an attempt 
by legislative means to enforce the claims of the state, real or 
fictitious, in its local courts, instead of pursuing the ordinary 
remedy of bringing a test suit in the Supreme Court of the 
United States, which is vested with original jurisdiction in con- 
troversies between a state and citizens of another state. (Art. III, 
Sec, 2.) 

Now if this act of 1885 is constitutional, and service in con- 
formity to its provisions vests jurisdiction in the local courts, 
what foreign company is there, that cannot be reached by pro- 
cess, although far beyond the territorial limits of the State of 
Wisconsin ? 

And thus we find in the Peoples’ Insurance Company case, a 
judgment entered, on default of the absent foreign defendant, ad- 
judging to the plaintiff the trifling sum of $24,000, for failure to 
render an Annual Statement of its business in Wisconsin, in con- 
formity to a section of the state statute (Sec. 1954) which is not— 
even by its very terms—applicable to fire insurance companies, but 
intended to cover the case of Life and Accident Insurance Compa- 
nies, which have sought and found admission to the borders of 


the state. 
Respectfuily, 
F. W. COTZHAUSEN, 
Counsel for Plaintiff in Drror. 
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_ Attorney for the Defendants in Error: 


In United States Supreme Court, 


October Term, 1886. 


A. 


No. 948. 


THE STATE OF WISCONSIN, 
Defendant an Error. 


v. 
THE GERMANIA FIRE INS. CO. OF NEW ORLEANS, 
Plaintiff in Error, 


No. 951. 


THE STATE OF WISCONSIN, 


Defendant in Error. 
v’. 


THE PEOPLES FIRE INS. CO., OF NEW ORLEANS, 
Plaintiff in Error. 


BRIEF OF DEFENDANT IN ERROR. 


We consider the two cases above entitled in the same brief, 
for the reason that counsel for plaintiff in error has set the 
example. There are some points of dissimilarity between the 
two cases. Case No. 951 was begun in the circuit court for 
Langlade county, Wisconsin, by service of summons upon 
the agent of the defendant in the state of Wisconsin in the 
~ month of July, 1885. Atthe September term of said court 
last named, judgment was rendered by default against the 
plaintiff in error. At the March term of the circuit court for 
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Langlade county, the plaintiff in error moved to set aside 
service of summons in this case, and all proceedings subse- 
seque nt thereto, including the judgment, on the ground that 
it, the service, was invalid. It appeared specially for that 
purpose. After making the motion above recited. and before 
the same was heard, the plaintiff in error petitioned the cir- 
cuit court of Langlade county to remove the cause to the 
circuit court of the United States for the Eastern Dietrict of 
Wisconsin. 

Case No. 948 was begun in the circuit court of Dane county, 
Wisconsin, by service of summons on L. D. Harmon, an agent 
of the plaintiff in error, and a resident and citizen of the state 
of Wisconsin, at the city of Oshkosh in said state, on the 29th 
day of December, 1885. At the April term of said Dane county 
circuit court the plaintiff in error moved to set aside service 
of summons in said case, on the ground of its invalidity, and — 
immediately thereafter presented to the said circuit court of 
Dane county a petition for the removal of said cause to the 
circuit court of the United States for the western district of 
Wisconsin. ‘When the motion was made to set aside the 
service of process by the plaintiff in error, it was in default 
under the statutes of Wisconsin, and was in no position to 
interpose a defense to the case upon its merits except by the 
grace of the court. There was no longer any controversy 
Open in the case upon its merits. The state courts in both in- 
stances refused to grant the prayer of the petitions and held 
the cases. Subsequently the plaintitf in error procured a copy 
of the record in case No. 948, and filed the same in the circuit 
of the United States for the western district of Wisconsin, 
and in case No. 951 in the circuit court of the United States 
for the estern district of Wisconsin. By stipulation, the two 
cases were heard together at Milwaukee before Judges 
Gresham, circuit judge, Dyer, district judge of the eastern 
district of Wisconsin, and Bunn, district judge of the western 
district of Wisconsin. Upon the hearing the court bv its 
unanimous opinion Ordered both causes remanded to their re- 
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spective state jurisdictions. To this order, separately made 
in each case, a writ of error was issued out of this court for 
purpose of reviewing it. 

Neither of the cases here under consideration can be re 
moved to the federal jurisdictions on the ground of the diver. 
sity of citizenship of the parties. The state of Wisconsin, in 
its soverign capacity, brought both of the suitsin its own 
courts against corporations created by the laws of other states. 
The federal jurisdiction cannot attach to any such cases on 
the ground of diverse citizenship of the parties. 


Ames v. Kansas, 111 U. S., 449. 

Wisconsin v. Duluth, 2 Dillon, 406. 

S. C., 11 Am. Law Register, 709. 

5 Am. Law Times, 209. 

Den ex dem N. J. v. Babcock, 4 Wash., 344. 
Alabama v. Wolfe, 13 Fed. Rep., 836. 


Then the only question that can arise here is, was there a 
controversy in these cases under the constitution and laws of 
the United States, as prescribed by the act of Congress of 1875, 
known as the “ Removal Act,” and if so, is either of the plaint- 
iffs in error entitled to removal under the act in question? 
In case 951, removal is barred under the act in question, for 
the reason that judgment had been rendered in the case in 
the state court before the filing of the petition for the removal. 


Barrow v. Hunton, 99 U. S., 70. 

Pratt v. Albright, 9 Fed. Rep., 634. 

Poole v. Thatcherdeft, 1%, Fed. Rep., 49. 

King and others v. Shepherd and others, 20 Fed. Rep., 
337. 

Buford & Co. v. Strother & Conklin, 3 McCrary, 253. 

Mooney v. Agnew and others, 4 Fed. Rep., 7. 

Sayer and others 7. La Salle & Peru Gas Light & Coke 
Co., and others, 14 Fed. Rep., 69. 

Webber v. Humphrey, 5 Dillon, 223. 


+ 


Even though judgment had not been taken in the case, the 
plaintiff in error’s petition in No. 951 was presented to the 
State Court too late, for the reason that the first term at 
which the cause could be tried had passed. That term was 
the September term, beginning on the first Tuesday of Sep- 
tember, 1885. See chapter 134, laws of Wisconsin, 1885. 

Pullman Palace Car Co., et al vw. Peck et al, 113 U. 
S., 84. : 

Gregory v. Hartley, Id, 742. 

Babbett vu. Clarke, 103 U. S., 606. 

Murray v. Holden, 1 McCrary, 341. 

S. C., 2 Fed. Rep., 740. 

Badger v. Mulville, 22 Fed. Rep., 227. 


It is even held that where the time has passed in which one 
of several] defendants could alone file his petition for removal, | 
the right to remove is lost as to all. 

Fletcher v. Hamlet, 116 U. S., 40s. 


As to case 948, it is true that the first term of court at 
which the case could be tried had not elapsed when the 
petition for the r2moval was presented to the State Court, but 
there was no controversy in the case for the reason that the 
plaintiff in error had defaulted. That is, no controversy on 
the merits of the case. The merits of the case could not be 
removed to the federal jurisdiction. 

Berrian v. Chetwood, 9 Fed. Rep., 67s. 
McCallom v. Waterman, 1 Flippin, 651. 


The only way in which the controversy could possibly arise 
on the merits of the case would be by the grace of the Cir- 
cuit Court for Dane county, before which the plaintiff in error 
made default, and by which court alone the default could be 
opened and the plaintiff in error let in to defend. Neither the 
constitution of the United States, nor any law of congress, em- 
powers any of the federal courts to open default made in the 
state courts. We need not cite authorities to the proposition 
that a part of a cause cannot be removed; that all or none 
must be transferred to the federal jurisdiction. 


\ Re Merge. 
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The question of the invalidity of the service of process, 
which is a mere question of practice at most (Robinson vc. Na- 
tional Stock Yard Co., 12 Fed. Rep., 361), could not under any 
of the decisiuns be transferred to the federal tribunals, and the 
case on its merits still left in the state jurisdiction. We in- 
sist, then, that case No. 948 was not, at the time the peetition 
for removal was filed in the state court, in such a status as 
that it could be removed, by reason of the existence of the fact 
that the controversy in it upon the merits had been foreclosed 
by the failure of the plaintiff in error to appear and answer 
within twenty days from the date of service of process upon 
it, as is required by the statutes of Wisconsin. 

We now discuss the questions that pertain alike to both 
cases. The petitions for removal in both are similar — neither 
states a case for removal under the act of 1875, and both are 
defective. 

Gold Washing and Water Co. v. Keyes, 36 U.S., 199. 

Railroad Co. v. Wiggins Ferry Co., 108 U.S., 18. 

Hambleton «. Duhan and others, 22 Fed. Rep., 465. 

McFadden et al. v. Robinson et al., 22 Fed. Rep., 10. 

Frafton v. Nougues, 4 Saw yer, 178. 

Dowell «. Griswold, 5 Sawyer, 39. 

Wiggins Ferry Co. v, Chicago & A. R. Co., 11 Fed. 
Rep., 381. 


After containing affidavits of merit in each case, they pro- 
ceed as follows: That said suit is of acivil nature at law: 
that the matter in dispute exceeds, exclusive of costs, the sum 
or value of $590; and that the suit arises out of a controversy 
between the parties in regard to the operation and effect of 
certain provisions of the laws of the state of Wisconsin, said 
to be in conflict with the constitution of the United States in 
various particulars, and necessitating a construction thereof, 
among which subjects of controversy are the following, to wit: 

Whether the attempt of the state of Wisconsin, by legisla- 
tive enactments, to prohibit this insurance company from 
doing insurance business with, or issutig policies to, persons 
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who may reside in Wisconsin, and who apply to this peti- 
tioner therefor (at its own corporate domicile in the state of 
Louisiana) in person or by agents, is a proper exercise of state 
power or in conflict with the national constitution, and in 
particular, section 1 of article XIV thereof. 

W nether the state can impose, under the circumstances of 
the case, upon this corporation defendant, as a foreign Insur- 
ance Company, undue burdens, restrictions or penalties, such 
as are herein asserted, or whether said pretended laws and 
regulations are not in restraint of trade, in violation of article 
1, Section 8, of the Constitution of the United States, delegat- 
ing to congress sole power to regulate commerce among the 
several states. 

Whether the Statutes of Wisconsin, seeking to regulate the 
transactions of insurance business wich foreign companies, 
are not in violation of that provision of the Constitution of 


the United States, section 1, Article XIV, which forbids the — 


making or enforcement of any law which shall abridge the 
privileges or immunities of citizens of the United States, or 
deny to any person within its jurisdiction, the equal protec- 
tion of the laws. 

Whether the aforesaid proceedings in said court and the at- 
tempt to proceed against your petitioner by service of sum- 
mons or process upon one not authorized to represent it, and 
without its appearance in court, constitute “due process of 
law’ within the meaning of the Constitution of the United 
States. 

The last proposition is clearly the only one that pertains to 
the controversy that arises or has arisen in either of these 
cases. The three propositions preceding the last, attempting 
to state questions arising under the Constitution of the United 
States, pertain to the merits of the cases, and have no 
bearing whatever upon the question as to whether the service 
of process in either or both cases is or was invalid. It will 
be born in mind that the only issue raised in the state courts 
in either of these cases was one as to whether the process had 
been properly served. No issue is joined on the merits and no 
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controversy has arisen or can arise on the merits. The peti- 
tion praying for the removal of the causes to the federal jur- 
isdiction are fatally defective in their attempt to show that a 
question arises as to whether the service of process in either 
of the cases at bar was or is due process of law. Article 5, of 
amendments to the Constitution of the United States, con- 
tains the particular provision which it is claimed is impin ged 
by this mode of service of process. The petition 
states no facts from which it can _ be inferred 
that a question § arises under this’ provision’ of 
the constitution. The language of Article 5, applicable, is as 
follows: os ™ " nor be deprived of life, liberty or 
property without due process of law.” There is no allegation 
in either of the petitions that any attempt is made by this 
service of process to deprive either of the plaintiffs in error of 
their lives, their liberties or ay of their property. It will 
not be presumed in the absence of an allegation in the record 
to that effect, that either plaintiff in error has property in the 
state of Wisconsin, or in fact that they have anywhere. It is 
not true that they have property within the borders of 
the state of Wisconsin, and in order to enforce the judgment 
which has been obtained in the one case on this service of 
process, and which will follow in the other, it will be neces- 
sary to bring suits in the forum of the plaintiffs in error, 
where the question as to the validity of the service of process 
and the jurisdiction of the Wisconsin courts over the plain- 
tiffs in error can he as fully disputed and contested as though 
judgment had not been obtained. We take it that up to the 
time that life, liberty or property becomes directly involved, 
and is sought to be taken by a judicial proceeding, it cannot 
be said that this provision of article 5 is impinged, or that 
any question arises under it. The effect of the judgment, 
when the defendant has no property within the jurisdiction of 
the court which rendered it, out of which it can be satisfied, is 
simply to change the form of the indebtedness. 

There is no pretense that the courts of the State of Wis- 
consin would decide that that was due process of law under 
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the provision of the constitution above referred to unless it 
were such. It is sought upon this branch of the case to call 
in question certain provisions of the statutes of Wisconsin 
pertaining to service of process upon foreign insurance com- 
panies, and especially chapter 443; General Laws of 1885, of 
the State of Wisconsin. The question as to the validity of 
this law does not arise in either of these cases. The simple 
question which does arise in each of the cases is, was the 
party upon whem service was made an agent of the plaintiffs 
in error respectively? We contend that he was. On the other 
hand the plaintiffs in error contend that he was not. As to 
whether he was or not is a simple question of fact not involv- 
ing in its determination any grave federal question of either 
constitutional or statutory law. It has never been contended and 
is not now contended on the part of the state that it can by stat- 
utory law deciare a person an agent of one of these insurance 
companies who is not so in fact, and then proceed against the 
company in the courts of the state by service of process upon 
such person. We admit now, and have never contended to 
the contrary, that the person upon whom service is made 
must be one who acts for and is connected with the company. 
For aught that appears on the record, the person served in 
each of these cases may have been designated an agent by 
the respective plaintiffs in error under sub-division 2 of sec- 
tion 1915 of the Revised Statutes of Wisconsin for the year 
1878; or he may have been an agent under section 1977 as 
embodied in sub-division 9 of section 2637 uf the Revised 
Statutes of Wisconsin for 1878. To call in question here any 
of the provisions of chapter 443 of laws of 1885 of Wiscon- 
sin, referred to in brief of counsel for plaintiffs in error, a state- 
ment of facts should exist, and be alleged to exist, which are 
contemplated by this law. The statement of facts contained in 
this record made by the respective plaintiffs in error clearly 
takes both of the cases out of both the letter and spirit of chapter 
443, laws of 1885, above referred to The persons upon whom 
service of process was made in these cases, if the statements 
of fact respectively made by the plaintiffs in error are to be 
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relied. upon, never have done any of the things which chapter 
443, prescribes having been done by a person shall constitute 
him an, agent for the purpose.of service of process. 

We insist that the sole question which was involved in these 
cases in the state court, and which alone could be involved. in 
them in the federal jurisdiction, provided they were remova- 
ble to the latter, was disposed of in the state courts by the fil- 
ing of the petitions for removal. We are aware of several 
adjudications of the inferior federal, tribunaJs to the effect 
that a, party may appear specially in a state court for the pur- 
pose of contesting the question of the validity of service of 
process, and may file his petition, appearing specially in that 
behalf, for the removal of the cause to the federal jurisdiction 
without waiving the right to contest the question of the valid- 
ity. of, the.service.of. process,in, the latter court. See 

Small,v. Montgomery, 17 Fed. Rep., 865, and.cases cited. 

Hendricks v. Chicago, R. I. & P. Ry. Co., 22 Fed. Rep., 
569, 

Contra. Hale v. Continental Ins. Co., 20 Blatchf., 515. 

S. C., 12 Fed. Rep., 359. 

Edwards v. Connecticuf Ins. Co., 20 Fed. Rep., 452. 

Sayles v. Northwestern Ins. Co., 2 Curtis, 212 (which is 
cited approvingly in Bushnell v. Kennedy, 9 Wallace, 
387, 394.). 

Barney v. President, Directors and Company, of Globe 
Company, of Boston, 5 Blatch., 107. 

Wynans v. McKean R. R. & Navigation Co.. 6 Blatchf., 
215. 

Kelley v. Virginia Protection Ins. Co., 3 Hughes, 449. 

Werthein & Gompartz v. Continental Ry. & Trust Cuv., 
11 Fed. Rep., 689. 


Which one of these lines of authorities holds to the correct 
view of the law is a question immaterial to this discussion now. 
The cases which hold that the question of validity of the ser- 
vice of process may be mooted in the federal jurisdictions 
after removal from the state courts are those where the 


0 


removal was made, or sought to be made, on the grounds of 
the diverse citizenship of the parties. There is no case hold- 
ing that where the petition for removal bases the right upon 
the peculiar nature of the controversy that will arise that the 
question of valid service of process is still open in the federal 
tribunal. It would seem to be an anomaly in the law that a 
party could be heard to say that a controversy arises in the 
case urder the constitution and laws of the United States, for 
the purpose of procuring it to be removed to the federal 
courts, and then after so removing it say that no controversy 
at all arises in the case, or in other words that there is no 
case and was none in the state jurisdictions. The petition in 
these case goes even farther. In the first place they contain 
an affidavit of merits, and the first three statements of ques- 
tions, or rather attempts to state questions that arise under 
the constitution ana laws of the United States are of ques- 
tions that arise, and could arise only upon the merits of the 
cases, and have no bearing whatever on the question of valid 
service of process. : 

These statements of questions arising under the constitu- 
tion and laws of the United States call in controversy the 
power of the courts of the state of Wisconsin to pronounce 
judgment upon the merits of these respective causes under 
the statutes of the state of Wisconsin, and involve nothing 
but the merits of the respective causes. The power of the 
state of Wisconsin to exclude all foreign insurance companies 
from a participation in the transaction of the insurance busi- 
of the state is not an open question in this court. 

Paul v. Virginia, § Wall., 1638. 
Ducat v. Chicago, 10 Wall., 4 0. 
Drake v. Continental Ins. Co., 94 U. S., 535. 

The power to impose penalties for transacting this business 
in violation of the laws of Wisconsin necessarily follows. 
But here the plaintiffs in error in each of the cases at bar 
have resorted to the merits of the case for the purpose of con- 
ferring upon the federal courts jurisdiction over it. In resort- 
ing to the merits, or in attempting to derive o1 in deriving 


ge 
& 


11 
any benefit from what they are or may be the question of the 
validity of the service of process is disposed of. 

A party to a suit cannot defend upon the merits, and at the 
same time say there is nothing to defend; nu case in court. 
By contesting upon the merits, or raising any question in ref- 
erence to the merits, he brings himself under the jurisciction 
of the court as effectually as though the most binding service 
of process had been made upon him. In seeking to derive a 
benefit from the controversy that would arise upon the merits 
of these respective cases, the plaintiffs in error were brought 
as fully and completely within the jurisdiction of the state 
courts as though the service of process had been made upon 
the president of each, residing aud doing business as such 
President within the limits of the State of Wisconsin, or upon 
any other principal officer so residing and doing business with- 
in the limits of the state of Wisconsin. 

Wesubmit that the question as to what is valid service of pro- 
cess in any case, is simply one of practice; (see Robinson v. 
National Stock Yard Co., supra.) that the decisions 
of the highest courts of the state, defining what is valid 
service of process, is binding every where; especially is it true 
that the decisions of these courts as to what mode of proced- 
ure on the part of the defendant constitutes a waiver of valid 
service of process is binding in all jurisdictions. It will be 
seen by reference to the following cases that in the courts of 
the state of Wisconsin, by the filing of the respective petitions 
in these cases, and resorting to the merits for the purposes of 
removal to the Federal jurisdiction, the plaintiffs in error are 
foreclosed from thereafter raising the question of the juris- 
diction of the cuurt over their respective persons. 

Tallman v. McCarty, 11 Wis.. V. and B’s Edition, 401: 
side paginy and cases cited in head note. 


The judgements of the respective courts below, remanding 
these cases to the state courts, should be affirmed. 
H. W. CHYNOWETH., 
Attorney for the Defendants in Error. 
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UNITED STATES VS. JONES, ADM R OF M DOUGALL, DEC’D. 1 


1 I.— Petition of John Paul Jones to be allowed to file petition as admin- 
istratov.— Filed in open court Dec. 8, 1884. 


In the Court of Claims. 
In the matter of the claim of the late 


GEoRGE McDouGa.u 
v8. No 14507. 
THE UNITED STATEs. 


To the honorable the judges of the Court of Claims : 

The petition of John Paul Jones respectfully shows to your honors that 
heretofore, to wit, upon the 14’ day of May, 1842, George McDougall, 
who was a citizen of the city of Indianapolis, in the State of Indiana, de- 

arted this life intestate, at the city of Washington, in the District of Co- 
umbia; and that the matter of the above-entitled claim was then, and 
has since been, until the Ist day of December, 1884, pending in the De- 
partment of the Interior, but that upon said last mentioned date said claim, 
together with all the papers, proofs, and documents appertaining thereto, 
was transmitted to the conrt by the honorable Secretary of the Interior for 
adjudication under the provision of section 1063, Revised Statutes of the 
United States. : 

Your petitioner further shows that since the said reference he has taken 
out letters of administration upon the estate of the said George McDou- 
gall, deceased, in the orphan’ court of the District of Columbia. 

Wherefore your petitioner prays that he may be allowed to bring into 
‘court proof of his pa mM as administrator as aforesaid, and to file 
his petition as such administrator in the above-entitled cause, and to pros- 
ecute the same to a final judgment and for all other proper relief. 
| JOHN PAUL JONES. 

2 I consent, without prejudice, to the intervention of any other 
party claiming to represent the original claimant. 


Dec. 8, 1884. 
THOS. SIMONS, 
Axss’t At? y-Generel. 
Exemplified copy of letters of administration filed December 11, 1884. 
JOHN RANDOLPH, 
Asst Clerk C’t of Claims. 


3 In the Court of Claims. 


JOHN PAuL JONES, ADMINISTRATOR OF | 
estate of George — deceased, No. 14507. 
Tue Usrrep Srartes. J 
II ._— Petition. — Filed Dec. 13, 1884. 
To the honorable chief justice and associate justices of the Court of Claims. 
The petition of John Paul Junes respectfully shows to yuur honors: 
I. : 
That he is the administrator of the estate of George McDougall, wha 
departed this life intestate on the 14th day of May, 1872, at the city of 
727 1 
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2 UNITED STATES VS. JONES, ADM’R OF M’DOUGALL, DEC’D. 


Washington, in the District of Columbia, duly qualified as such under the 
laws of the District of Columbia, and that he brings this suit in his right 
as such administrator, said cause having been referred to this honorable 
court for adjudication under the provisions of section 1063, Revised Statutes 
of the United States. * 


That by the acts of Congress approved September 30, 1850 (Stats. 9, p. 
558), and February 27, 1851 (Stats. 9, p. 572), it was provided that eight 
treaties should be negotiated between the United States and certain 
4 Indian tribes in California, and an appropriation was made thereby 
for the expenses of “holding” such treaties, and it was further 
provided by an act approved February 27, 1851 (Stats. 9, p. 586, sec. 3), 
“that hereafter all Indian treaties shall be negotiated by such officers and 
agents of the Indian Department as the President of the United States 
may designate for that purpose,” &c. 


ITT. 


That in obedience to the provisions of said acts the President appointed 
three commissioners, to wit, Redick McKee, George Barber, and Oliver M. 
Wozencraft, to negotiate treaties with the said Indians in California. 


“IV. 


That in view of the then unsettled condition of affairs in California 
(that territory having been but recently acquired by the United States), 
and the fact that a general Indian war was threatened, if not in actual ex- 
istence, these said commissioners were given, collectively and individually, 
the widest discretion in supervising the Indian affairs in California, and 
negotiating treaties with said tribes, by the instructions issued to them by 
the Hon. Secretary of the Interior. 


V. 


That after their arrival in California the said commissioners separated 
(as they were authorized to do by their instructions), each taking a certain 
rtion of the State as his exclusive territory, in which to conciliate the 
said hostile Indians ; and, finding that these hostilities were largely the re- 
sult of the starving condition of said Indians, they having been driven 
from their homes by the invasion of American citizens, who were then 
flocking to California in search of gold, the said commissioners, 
5 exercising that discretion which was given them by their instruc- 
tions, as aforesail, adopted the policy of supplying them (the said 
Indians) with provisions, relying upon the Government to sustain them 
and to fulfill their contracts, &e. 


VI. 
That for the purpose aforesaid, O. M. Wozencraft, one of the said com- 


missioners, entered into the following contract with George McDougall, 
now deceased, to wit : 


Articles of agreement entered into this fifth day of April, A. D. eighteen 
hundred and fifty-two, between O. M. Wozencraft, United States In- 
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dian agent for California, of the first part, and George McDougall, of 
San Francisco, of the second part. 


“‘ The said party of the first part agrees to contract with the party f 
the second part for two thousand and five hundred head of cattle, to be 
delivered as follows, viz, one thousand head to be delivered to Stephen 
Hutchinson, U. S. Indian trader, resident at San Gorgonia, for the ‘ Co- 
haulla’ tribe of Indians, five hundred head to be delivered to J. T. Ruckle, 
U.S. Indian trader, resident at ‘Tamacula,’ and one thousand head to be 
delivered to the Indians at ‘Aqua Callienti,’ near Womer’s Ranche. 

‘In consideration for which the party of the first part is to pay the 
party of the second at the rate of twelve and one-half (123) cents per 
pound (weight net), the weight to be estimated and agreed upon between 
the U.S. Indian traders and the party of the second part. 

“It is further understood that if there should be no appropriation by 
Congress this present session for the payment of this contract, then the 
parties of the second part are to receive fifteen and one-half cents per 
pound. 

“ It is also further understood that one-half of the cattle contracted for 
may be ‘ Torones,’ at the option of the party of the second part; and it 
is further understood the cattle are to average five vandied unds in 
weight each; if not, the weight to be made up by additional cattle, so that 

the original estimate may be complete. 
6 ““It.is further understood that the delivery of the cattle are to 
commence on the first of May next ensuing. 

“San Francisco, April 5, 1852. ; 

“OQ. M. WOZENCRAFT, [SEAL] 
“U.S. Indian Agent. 
“GEO. McDOUGALL. (SEAL. ] 

“Witness : 

“J. T. Reck ie.” 
: VII. 


That in pursuance of said contract the said George McDougall did, at 
various times and places, deliver to certain agents of the Government one 
thousand (1,000) beeves, averaging in weight six hundred and fifty (650) 

unds each, in all six hundred and fifty thousand (650,000) pounds of 

f, and that said amount of beef was receipted for by the agents of the 
Government, J. T. Ruckle and Stephen Hutchinson, and that said beef 
was actually converted to the use of the Indians. 


VITI. 


That in payment for said beef O. M. Wozencraft drew two certain bills 
on the Hon. Luke Lea, Commissioner of Indian Affairs, payable “upon 
an appropriation by Congress to fulfill treaty stipulations in Southern 
Agency of California,” both bearing date May 26, 1852; one for the sum 
of forty-one thousand dollars ($41,000), which your petitioner is unable 
now to produce, and the other for the sum of thirty thousand two hun- 
dred and fifty dollars ($30,250), and both payable to the order of George 

McDougall ; and that the said bills were duly presented to the 
7 -drawee thereof and payment refused, no appropriation having been 
made by Congress to carry into effect the treaty stipulations. 
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IX. 

That by the terms of said contract the said McDougall was to receive 
twelve and a half cents per pound for the beéf delivered, provided the 
same was appropriated for during the then pending session of Congress, 
and if not, then he was to receive fifteen and a half cents per pound for 
the same; and that the necessary appropriation not having been made 
within the time specified, the said O. M. Wozencraft drew his third bill 
in favor of George McDougall, bearing date 20th September, 1852, on the 
Hon. Luke Lea, Commissioner of Indian Affairs, for the sum of nineteen 
thousand five hundred dollars ($19,500), which your petitioner is unable 
now to produce, but of which he produces a true copy, the same being 
the difference between the price of said beef at twelve and a half cents 

r pound and fifteen and a half cents per pound, and that said bill was 

ikewise duly presented for payment and payment thereof refused. 


X. 


Your petitioner further shows that neither he nor his intestate ever bore — 


arms against, or voluntarily aided, abetted, or gave encouragement to re- 
bellion against, the United States Government, and that no assignment of 


said claim, or of any part thereof, has ever been made by your petitioner - 


or his intestate. 
Wherefore your petitioner prays judgment against the defendants in 
the sum of one hundred and one thousand five hundred dollars ($101,5C0), 


and all other proper relief. 
JOHN PAUL JONES, 


Administrator. 


8 DistTricr OF COLUMBIA, 88: 

John Paul Jones, being duly sworn according to law, upon his 
oath says that the matters and things stated in the foregoing petition are 
true to the best of his knowledge and belief, and that James W. Denver 


is his attorney herein. 
JOHN PAUL JONES. 


Subscribed and sworn to before me this 13th day of December, A. D. 
1884. 
[SEAL. ] CHARLES S. BUNDY, 
Notary Public. 


(Endorsed :) No. 14507. Inthe Court of Claims. swohn Paul Jones, 
adm’r, vs. The United States. Original petition. Filed Dec. 13, 1884; 
A.H. J. W. Denver, att’y of record. 


9 I1I.—General traverse.—Filed Jan’y 19, 1885. 


And now comes the Attorney-General, on behalf of the United States, 
and answering the petition of the claimant herein, denies each and every 
allegation therein contained, and asks judgment that the petition be dis- 
missed. 

And as to so much of the said petition as avers that the said claimant 
has at all times borne true faith and allegiance to the Government of the 
United States, and has not in any way voluntarily aided, abetted, or 
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given encouragement to rebellion against the said Government, the At- 
torney-General, in pursuance of the statute in such case provided, denies 
the said allegations, and asks judgment accordingly. 

THOMAS SIMONS, 


Assistant Attorney-General. 
10 LV.—Findings of fact.—Filed May 3, 1886. 


This case having been heard before the Court of Claims, the court, 
upon the evidence, finds the facts to be as follows : 


I. 


This claim has beea pending in the Interior Department and before 
Congress for many years, but has never been finally disposed of. 


IT. 


Under act September 28, 1850 (9 Stat. L.., 519), Redick McKee, George 
W. Barbour, and Oliver M. Wozencraft were duly appointed agents for 
the Indian tribes within the State of California. On October 9, 1850, 
Oliver M. Wozencraft, George W. Barber, and Redick McKee were ap- 

inted commissioners “to hold treaties with the various Indian tribes 
in the State. of California,” as authorized by the act. of 30th September, 
1850. Upon the passage of the act February 27, 1851 (9 Stat. L., 586), 
they were informed that their offices and functions as commissioners were 
abrogated and annulled. They were at the same time directed not to 
set, se negotiations, but to enter upon their appointments as agents, 
and were as such designated under the act of 1851, to negotiate with the 
Indians of California, under the instructions already given. 

The instructions referred to did not extend to and embrace contracts for 
the subsistence of the Indian tribes, but only authorized such commis- 
sioners to hold treaties with such Indians. 


11 ITT. 


Among the instructions given the said commissioners, under date of 
October 15, 1850, were the following: 

“ As set forth in the law creating the commission, and the letter of the 
Secretary of the Interior, the object of the Government is to obtain all the 
information it can with reference to tribes of Indians within the boundaries 
of California, their manners, habits, customs, and extent of civilization, 
and to make such treaties and compacts with them as may seem just and 

roper. 

. “On the arrival of Mr. McKee and Mr. Barbour in California they will 
notify Mr. Wozencraft of their readiness to enter upon the duties of the 
mission. The board will convene, and after obtaining whatever light may 
be within its reach, will determine upon some rule of action most efficient 
in attaining the desired object, which is by all possible means tw conciliate 
the good feelings of the Indians, and to get them to ratify those feelings 
by entering into written treaties, binding on them, towards the Government 
and each other. You will be able to judge whether it is best for you to 
act in a body or separately in different parts of the Indian country.” ~ 
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Again on May 9th, 1851, the Commissioner of Indian Affairs wrote to 
the commissioners, using the following words : 

“What particular negotiations may be required it is impossible for this 
office to foresee; nor can it give any specific directions on the subject. 
Much must be left to the discretion of those to whom the business Is im- 
mediately entrusted.” 


12 IV. 


When the commissioners arrived in California they found open hos- 
tilities existing between the Indians and the whites, and a general war had 
been agreed upon by the Indians. The governor of California had, at 
the request of Adam Johnston, the Indian agent, called out a portion of 
the militia of the State, and had organized a military force to operate 
against the Indians. To avoid the threatened, and quell the actual, hos- 
tilities, the commissioners at once began to negotiate treaties with the 
Indians, by which they were required to leave their mountain resorts, to 
abandon their lands to the whites, to descend to the plains, and reside 
peaceably uport a tract of land selected for them. In return the commis- 
sioners promised the Indians that the United States would give them 
seeds to plant and implements to work with; establish schools, and appoint 
persons to teach them how to cultivate their lands and provide for their 
own wants. 

 f 


The policy adopted by the commissioners included the “ subsistence ” 
of the Indians, and large quantities of beef and other provisions were 
stipulated for in the various treaties, and the office was notified that the 
same policy would haveto be pursued throughout the whole State, and 
that this system was thought much better than the system of annuities. 
The letters in which these statements were made were written on May 
Ist, 1851, and May 13th, 1851. 

On June 27th, 1851, the Indian Office wrote to the commis- 

13 sloners, suggesting to them “that when the apprupriation of $25,- 
000 for holding treaties was exhausted, they should close their ne- 
gotiations and proceed with the discharge of their duties as agents simply, 
as the Department could not feel itself justified in authorizing anticipated 
expenditures beyond the amount of the appropriation made by Congress.” 

On 16th July, 1851, the office wrote to Barbour, one of the com- 
missioners, saying : “ In the copies of treaties made with the several In- 
dian tribes heretofore transmitted to this office there are provisions for 
delivering them sundry articles in 1851, which cannot be complied with, 
as Congress will not be in session in time to make the necessary appro- 
priations. Should you conclude other treaties, you will fix the time and 
payments, under any stipulation, at a period sufficiently in the future to 
allow of Congressional action to meet the requisitions ;” and on 9th July, 
1851, the office wrote to Wozencraft, speaking of the “ treaties you have 
concluded or may hereafter negotiate,” and directing him to transmit in 
every case the estimate of money that will be required, &c. On August 
9th, 1851, after the Indian Office had notified the commissioners that the 
“appropriation for holding treaties” was exhausted, the Commissioner 
wrote to Redick McKee acknowledging the receipt of the joint letter of 
the commissioners, in which they stated that the policy of furnishing 
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“subsistence must be pursued throughout the whole State;” and in this 
letter of acknowledgment he made no complaint and gave no advice or 
instruction to the contrary. And on September 15th, 1851, he wrote to 
Wozencraft acknowledging copies of treaties “and return of expenditures, 

contracts, and disbursements.” 

14 On May 17th, 1852, the Indian Office wrote Agents McKee and 

Wozencraft saying: “* * * TI have therefore to request that, 
at the earliest practicable period, you make a full and detailed report di- 
rectly to this office of all contracts, debts, and liabilities made and incurred 
by the agents of the Department in California.” 

Agent Wozencraft negotiated over one hundred treaties. 

No disapproval or complaint of the actions of the commissioners, agents, 
or subagents, who were connected with the foregoing transactions, either 
by the President, Secretary of the Interior, or Commissioner of Indian 
Affairs, appears. 

The agent, Wozencraft, without specific instructions so to do, made and 
entered into the following articles of agreement with the late George Me- 
Dougall, who died May 14th, 1872, and whose administrator now brings 
this suit: 


Articles of agreement entered into this fifth day of April, A. D. eighteen 
hundred and fifty-two, between O. M. Wozencraft, United States In- 
dian agent for California, of the first part, and George McDougall, of 
San Francisco, of the second part. 


The said party of the first part agrees to contract with the party of the 
second part for two thousand and five hundred head of cattle, to be de- 
livered as follows, viz, one thousand head to be delivered to Stephen 
Hutchinson, U.S. Indian trader, resident at San Gorgonia, for the Co- 
haulla tribe of Indians ; five hundred head to be delivered to J. T. Ruckle, 

U. S. Indian trader, resident at Tamacula,and one thousand head to 

15 be delivered tothe Indians at Aqua Callienti, near Womer’s Ranche. 

In consideration for which the party of the first part is to pay the 

party of the second part at the rate of twelve and one-half (123) cents 

per pound (weight net), the weight to be estimated and agreed upon. be- 
tween the U. S. Indian traders and the party of the second part. 

It is further understood that if there should be no apprupriation by 
Congress this present session for the payment of this contract, then the 
— of the second part are to receive fifteen and one-half cents per 

und. 

It is also further understood that one-half of the cattle contracted for. 
may be “torones,” at the option of the party of the second part; and it 
is further understood the cattle are to average five hundred pounds in 
weight each, if not, the weight to be made up by additional cattle, so that 
the original estimate may be complete. 

It is further understood that the delivery of the cattle is to commence 
on the first of May next ensuing. 

San Francisco, April 5, 1852. 

O. M. WOZENCRAFT, [SEAL. ] 
U.S. Indian Agent. 
GEORGE McDOUGALL.  [sEAL.] 

Witness : 

J.T. RUCKLE, ' 
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In pursuance of this contract this decedent delivered to J.S. 
16 Ruckle and Stephen Hutchinson, U.S. Indian traders, one thou- 
sand head of cattle, averaging 650 pounds each, and took from them 

the following receipt: 

Los ANGELES, May 17, 1852. 

Received of George McDougal, the contracting party for supplying the 
“ Cow-we-ha,” “San Louis,” and “ Dieganian ” tribes of Indians with beef 
cattle, one thousand head of cattle, averaging six hundred and fifty pounds 


weight each. 
J. S. RUCKLE, 
United States Indian Trader for the“ San Louis” 
Indians and “ Dieganians.” 
STEPHEN HUTCHINSON, 
United States Indian Trader for the Cow-we-has Tribe of dndians. 


The parties to whom the property was delivered weie those nominated 
in the contract, and were licensed United States Indian traders, and the 
weight of the beef was agreed upon by the parties designated by the con-. 
tracting parties, viz, McDougall and Ruckle & Hutchinson. It was custo- 
mary, at this time, to estimate the weight of cattle, and not to sell them 
by actual weight. 

The price for beef at that time is shown to have been frequently as high 
as 20 cents per-pound, by wholesale. | 


VIII. 


Claims similar to the one at bar have been paid by the U. S. Govern- 

ment as follows: John C. Fremont (Stats., 10, p. 804), $183.025, 

17 with interest at 10 per centum per annum from June 1, 1851; 

Samuel J. Hensley (Stat., 12, p. 847), $96,576; Samuel Norris, 

$69,900 (2 C. Cls., 155); Fremont’s case, $13,333.33 (2 C. Cls., 461); 

Fremont & Roache’s case (4 C. Cls., 252), $46,666 ; Belt’s case (15 C. Cls., 
92), $10,715.19. 

The drafts upon which Samuel Hensley recovered were drawn by Wo- 
zencraft upon the Secretary of the Interior, and were dated February 11, 
1852, and the agreement under which the said drafts were drawn was dated 
February 10, 1852. The contract with Samuel Norris was made by same 
party on December 31, 1851. The contracts upon which Belt & Co. re- 
covered were entered into between Belt aud Subagent Johnson at various 
times from August 5, 1851, to January 31, 1852, and on August 12, 1851, 
the Interior Department approved “of the motive which prompted: him 
ow Johnson) to furnish additional subsistence to the Indians,” and in- 
ormed him that an appropriation would be made. 

Wozencraft reported the amount of the Government’s indebtedness to 
McDougall as amounting to $101,500. 


IX. 


The Indians who were dis ed of their lands under these treaty 
stipulations ceased their warfare and ever after remained peaceable, but 
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never recovered possession of their lands, although the treaties were not 
ratified by the Senate, but the United States assumed title to said lands and 
disposed of them in the same manner as other portions of the public do- 
main have been disposed of. 


18 CONCLUSION OF LAW. 


Upon the foregoing findings of fact, the court decides as conclusion of 
law : 
The claimants should recover the sum of $81,250. 


19 V.—Final judgment. 


At a Court of Claims held at the city of Washington, D. C., on the 3rd 
day of May, A. D. 1886, judgment was ordered to be entered up as follows: 

The court, on due consideration of the premises, find for the claimant, 
and do order, adjudge, and decree that the said John Paul Jones, as ad- 
ministrator, do have and recover of and from the United States the sum 
of eighty-one thousand two hundred and fifty dollars ($81,250.00). 


20  WI.—Application of defendants for and allowance of appeal. 


From the judgment rendered in the above-entitled cause, on the 3rd 
day of May, 1886, in favor of claimant, the defendants, by their Attor- 
ney-General, on the 25th day of May, 1886, make application for and yive 
notice of an appeal to the Supreme Court of the United States. 

: ROBERT A. HOWARD, 
Assistant Attorney-General. 


Filed May 25, 1886. 
And now, to wit, May 25, 1886, it is ordered by the court that the ap- 


peal be allowed as prayed for. 
WILLIAM A. RICHARDSON, 
Chief Justice. 


21 VII.—Motion for a cross appeal, filed by claimant Aug. 2, 1886. 


Comes now the claimant in person, and prays an appeal from so much 
of the judgment of the court as disallowed claimant’s demand for the sum 
of nineteen thousand five hundred dollars ($19,500), accurding to the terms 
of the agreement entered into by and between O. M. Wozencraft and the 


decedent. : 
JOHN PAUL JONES, | 
Administrator. 


Filed August 2, 1886. 
AT CHAMBERS. 


Allowed Aug. 2, 1886. 
WILLIAM A. RICHARDSON, 
Chief Justice. . 


7275——2 
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22 In the Court of Claims. 
VIII. 


JOHN PAUL JONES, ADMINISTRATOR OF THE ES- 
tate of George McDougall, dee’d, 


- No. 14507. 


MS, 
THE UNITED STATEs. | 


I, John Randolph, assistant clerk of the Court of Claims, do hereby 
certify that the foregoing are true transcripts of the pleadings in the 
above-entitled cause, of the findings of fact by the court and the conclu- 
sion of law thereon, of the final judgment of the court, of application of 
the defendants and of the claimant respectively for and allowance of ap- 
peal to the Supreme Court of the United States. 

In testimony whereof I have hereunto set my hand and affixed the seal 
of said court, at Washington, this twentieth day of September, 1886. 

[SEAL. ] JOHN RANDOLPH, 

Asst, Clerk, Court of Claims. 

(Indorsement on cover:) No, 1024. The United States, appellant, vs. 
John Paul Jones, administrator of the estate of George McDougall, de- 
ceased. Court of Claims. Filed September 27, 1886. 


~~ 
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v8. 
JoHN PauL JONES, ADMINISTRATOR, No. 1024. 


appellee. 
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UNITED STATES, APPELLANTS, 
v8. 
JOHN PAUL JONES, ADMINISTRATOR, 
appellee. 


No. 1024. 


MOTION TO DISMISS APPEAL. 


BRIEF OF ARGUMENT FOR APPELLANTS. 


Two causes are presented in the motion of appellee why 
the appeal in this case should be dismissed for want of 
jurisdiction, and they will -he considered in the order in 
which they appear in the motion : 


First. Because said court is without jurisdiction to 
hear and determine said appeal. 


In support of this proposition counsel for appellee 
argues that recent legislation has divested the Supreme 
Court of the United States of appellate jurisdiction over 
cases tried and determined in the Court of Claims. 

By section 14, act of March 3, 1863 (12 Stat. L., 768), 
it was provided : 


That no money should be paid out of the Treas- 
ury forany claim passed upon by the Court of Claims 
till after an appropriation therefor shall be estimated 
for by the Secretary of the Treasury. 


8950 
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The case of Gordon vs. United States (2 Wall., 561) 
was dismissed for want of jurisdiction at December term, 
1864; without an opinion, Justices Miller and Field dis- 
senting. 

In consequence of the decision of the Supreme Court 
in Gordon’s Cause, Congress, in order to confer appellate 
jurisdiction on the Supreme Court from final judgments 
and decrees of the Court of Claims, repealed section 14 
of the act of March 3, 1863, and enacted that— 


From the final judgment, or decree, in all cases 
heretofore decided by the Court of Claims, of the 
character mentioned in the fifth section of said act of 
March third, eighteen hundred and sixty-three, an 
appeal shall be allowed to the Supreme Court of the : 
United States, at any time within ninety days, after 
the passage of this act, except in such cases where 
the amounts found due by said court have been paid 
at the Treasury. (14 Stat. L., 9.) 


The fifth section of the Act of March 3, 1863, reads 
as follows: 


* %* ¥* That either party may appeal to the 
Supreme Court of the United States from any final 
judgment or decree which may hereafter be rendered 
in any case by said court wherein the amount in con- 
troversy exceeds $3,000, under such regulations as 
the said Supreme Court may direct: Provided, That 
such ap I shall be taken within ninety days after 
the rendition of such judgment or decree: And pro- : 
vided further, That when the judgment or decree 
will affect a class of cases, or furnish a precedent for 
the future action of any executive department of the 
Government in the adjustment of such class of cases 
or a Cunstitutional question, and such facts shall be » 
certified to by the presiding justice of the Court of | 
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Claims, the Supreme Court shal] entertain an appeal 
on behalf of the United States, without regard to 
the amount in controversy. (12 Stat. l., 766.) 

The Supreme Court then established rules governing 
appeals from the Court of Claims, which are published 
on pages 7 and 8 of 3 Wallace. 

Under the acts of Congress, and the rules, as they then 
stood, the Supreme Court took appellate jurisdiction and 
decided the case of De Groot on appeal from the Court 
of Claims, and has entertained such jurisdiction of all 
such appeals thereunder to the present time. 

The provisions of the Act of March 3, 1863, above 
quoted, are substantially embodied in the Revised Stat- 
utes as sections 707 and 708, and a list of cases is given 
in the notes to the respective sections, in which jurisdic- 
tion has heen entertained on appeal. 

The amount in controversy in the case at bar exceeds 
$3,000, and the case is therefore appealable under the law. 

The Supreme Court may not have been asked, since 
the Gordon Case, to pass directly upon the question of its 
appellate jurisdiction from judgments and decrees of the 
Court of Claims, but it has incidentally defined such juris- 
diction since the enactment by Congress of all legislation 
upon the subject. 7 

In United States vs. Young (94 U. S., 258), Mr. Chief- . 
Justice Waite said in relation to such jurisdiction : 

We have only such appellate jurisdiction as has been 
conferred by Congress, and in the exercise of such as 
has been conferred we can proceed only in the man- 
ner which the law prescribes. (Barry v. Mercein, 5 
How., 119; Durosseau v. United States, 6 Cranch, 
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314; United States v. Curry, 6 How., 113; Ez Parte 
Vallandigham, 1 Wall, 251.) 

From the judgments of the Court of Claims ap- 
peals are allowed to this court (sec.’ 707, Rev. Stat.), 
but no provision has been made for writs of error. 


The decision in Young’s Case was delivered at the Oc- 
tober term, 1876, and the latest reference made by appellee 
in his brief to legislation on this subject is to the Act 
March 3, 1875. So the Supreme Court has, in the face 
of all legislation upon the subject, declared its appellate 
jurisdiction over final judgments of the Court of Claims, 

In Langford v. United States (101 U. S., 344), cited 
in appellee’s brief in connection with Gordon’s Case, the 
court say: 

Congress, in establishing a court in which the 
United States may primarily be sued as defendants 
proceeded slowly and with great caution. As at first 
organized, the Court of Claims was merely an audit- 
ing board, authorized to pass upon claims submitted 
to it and report to the Secretary of the Treasury. 
He submitted to Congress such confirmed claims as 
he approved, with an estimate for their insertion in 
the proper appropriation bill. Such as he disap- 
proved demanded no further action. 

It was by reason of that feature of the law that 
this court refused to exercise the appellate jurisdic- 
tion over awards of that court which the act of 
Congress attempted to confer, because the court was 
of opinion that the so-called Court of Claims was 
not, in the constitutional sense, a court which could 
render valid judgments, and because there could be 
no appeal from the Supreme Court to the Secretary 
of the Treasury. (Gordon v. United States, 2 Wall., 
061.) An act of Congress removing this objectionable 
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feature having passed a year after that decision, the 
appellate power of this court has been exercised ever 
since, 

This decision was rendered at the October term, 1879. 

Upon the question of appellate jurisdiction from judg- 
ments of the Court of Claims, ride Vigo’s Case; Ex 
Parte United States, 21 Wall., 648; United States v. Alire, 
6 Wall., 573; Ex Parte Zellner, 9 Wall., 244. 

The Supreme Court has entertained appellate jurisdic- 
tion from judgments of the Court of Claims in so many 
cases, and for so many years, that the rule of stare decisis 
may with propriety be applied to the case at bar. 

We fail to see how section 236 of the Revised Statutes 
can materially affect the question under consideration. — It 
simply requires that all claims and demands in which the 
United States are interested, either as debtors or creditors, 
shall be settled and adjusted in fhe Department of the Treas- 
ury. The words “ settled and adjusted” are used synony- 
mously, and mean that claims and demands in which the 
Government is interested must be settled according to the 
regulations svstematically adopted in the Treasury De- 
partment, or provided for by law. A judgment of the 
Court of Claims may have to pass through the hands of 
certain officials of the Treasury Department for clerical 
purposes, such as entering it in the proper records and 
charging it to the proper fund oraccount. This no doubt 
is just what is meant by adjustment and settlement. But 
it cannot be seriously urged that this confers on the Treas- 
ury officials any authority to increase, diminish, or revise 
a judgment of the Court of Claims. The language of the 
statute would have to be very much distorted to say it 
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confers on such Treasury officials power of supervision 
over judgments of the Court of Claims. 


The Act of March 3, 1875 (Supp. Rev. Stat., 185, 186), 


is relied on by appellee. It reads as follows: 


That when any final judgment recovered against 
the United States, or other claim duly allowed by legal 
authority, shall be presented to the Secretary of the 
Treasury for payment, and the plaintiff or claimant 
therein shall be indebted to the United States in any 
manner, whether as principal or surety, it shall be the 
duty of the Secretary to withhold payment of an 
amount of such judgment or claim equal to the debt 
thus due to the United States; and if such plaintiff 
or claimant assents to such set-off, and discharges his 
judgment or an amount thereof equal to said debt or 
claim, the Secretary shall execute a discharge of the 
debt due from the plaintiff to the United States. 

But if such plaintiff or claimant denies his indebt- 
edness tu the United States, or refuses to consent to 
the set-off, then the Secretary shall withhold payment 
of such further amount of such judgment or claim | 
as in his opinion will be sufficient to cover all legal 
charges and costs in prosecuting the debt of the 
United States to final judgment. 

And if such debt is not already in suit, it shall be 
the duty of the Secretary to cause legal proceedings 
to be immediately commenced to wales the same, 
and to cause the same to be prosecuted to final judg- 
ment with all reasonable dispatch. 

And if in such action judgment shall be rendered 
against the United States, or the amount recovered 
for debt and costs shall be less than the amount so 
withheld as before provided, the balance shall then 
be paid over to such plaintiff by such Secretary with 
6 per cent. interest thereon for the time it has been 
withheld from the plaintiff. 
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This is merely a statutory application, so far as the 
Government is concerned, of the law of set-off. It sim- 
ply places the United States in the same position that in- 
dividuals occupy under the law under similar circum- 
stances. Itis optional with the Attorney-General whether 
he pleads a set-off or not, just as it is in suits between in- 
dividuals. If, for any reason, set-off is not pleaded, the 
law authorizes the Secretary of the Treasury, when a 
judgment is presented and payment demanded, to deduct 
from the amount thereof any indebtedness of the judgment 
claimant to theGovernment. But if such judgment claim- 
ant denies the indebtedness, and refuses to consent to such 
deduction, a sufficient sum is retained on such judgment 
to make the Government’s claim safe until the matter of 
such indebtedness can be determined by legal proceed- 
ings, which are required to be instituted by the Untited 
States immediately. 

It is clear, therefore, that.the Treasury officials have 
no power to review a judgment of the Court of Claims. 
They must fully recognize the force of such a judgment, 
and pay every dollar found therein in favor of the claim- 
ant. Their duties, as to the manner of payment of such 
judgment, are specially prescribed by law, are ministerial 
in character, and may be enforced, upon their refasal to 
discharge them, by writ of mandamus. Such duties do 
not, in the remotest manner, enter into or affect the val- 
idity and force of such judgment, but such officials are 
only required to proceed according to certain legal re- 
quirements in the payment of the same, without interpos- 
ing any doubt or question as to its force, effect, and 
validity. 
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The final judgment of the Court of Claims is not 
thereby reviewed, increased, or diminished, but it is recog- 
nized and paid according to law in the Treasury Depart- 
ment. The officials of the Treasury Department have 
nothing to dowith determining the validity of the judgment, 
but are regulated by law as to its payment only. They 
do not exercise supervisory powers over the judgment, but 
have such power over its payment. If they had the 
power of supervision and review contended for by ap- 
pellee, it would not be necessary to resort to a court to 
determine the judgment-claimant’s indebtedness to the 
United States. 

Proceedings under the Act of March 3, 1875, quoted 
above, as provided therein, are nut instituted for the pur- 
pose of subjecting the judgment of the Court of Claims, 
or of the Supreme Court on affirmance, to review or 
change by other courts, whether inferior or not, but for 
the purpose of determining the indebtedness of the judg- 
ment-claimant to the United States, in a matter not deter- 
mined by the Court of Claims, or Supreme Court, as the 
case may be, when such final judginent was rendered, be- 
cause the plea of set-off had not been interposed. As be- 
fore stated, the Attorney-General is not compelled to an- 
swer by way of set-off. He may do soat his option. In 
many instances, no doubt, set-off accrues subsequently to 
the rendering of the final judgment. 

We repeat, the Secretary of the Treasury has no power 
over final judgments of any court; it is his duty simply 
to pay them according to law; nor has any other court 
such power, when called upon to determine the indebted- 
ness of a judgment claimant to the United States. The 
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question in such cases is, does the judgment claimant owe 
the United States the amount as claimed? And not 
whether a final judgment of the Court of Claims, or of 
the Supreme Court, is correct and valid. 

In the United States v. Young (supra) it is held that 
Congress has not conferred power on the Supreme Court 
to issue writs of error to the Court of Claims. The cases 
cited in appellee’s brief, United States v. Ferriera (13 
How., 41), Hunt v. Pallas (4 How., 589), are to the same 
point, and have no controlling influence over the ques- 
tion at issue. We are not contending for other appellate 
jurisdiction in the Supreme Court than such as has been 
conferred by legislation of Congress. 

Section 1089, Revised Statutes, provides for the pay- 
ment of all final judgments made by the Court of Claims 
or Supreme Court on appeal, “ out of any general appro- 
priation made by law for the payment and satisfaction of 
private claims.” * * * -. 

It is urged by appellee that section 14 of the Act of 
March 3, 1863 (12 Stat. L., 768), and the Act of March 
7, 1884 (23 Stat. L., 254), are identical in effect. The 
language of the acts does not warrant any such construc- 
tion. Section 14 prohibited the payment of any money 
“out of the Treasury for any claim passed upon by the 
Court of Claims till after an appropriation therefor shall 
be estimated for by the Secretary of the Treasury.” 

There is no such prohibition in the act of March 7, 
1884, nor is any special reference made in such act to 
judgments of the Court of Claims. The Secretary is re- 
quired (1) to transmit to Congress the amount due each 
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claimant, whose claim has been allowed in whole or in 
part; (2) that all estimates or appropriations and esti- 
mates of deficiencies in appropriations’ intended for the 
consideration and seeking the action of any of the com- 
mittees of Congress shall be transmitted to Congress by 
the Secretary of the Treasury; (8) that he shall cause 
the same to be properly classified, compiled, indexed, and 
printed under the supervision of the chief of the division 
of warrants and estimates. 

The acts are not at all identical, either in language, pur- 
pose, or intention. The former act absolutely prohibited 
the Secretary from paying judgments of the Court of Claims 
until estimated for by him. He could ignore such judg- 
ments or make estimates therefor in his discretion. 

The latter prescribes duties to be performed by the Sec- 
retary without prohibiting the payment of judgments of 
the Court of Claims, and without making any special ref- 
erence thereto. It is evident there was no intention on 
the part of Congress, either directly or by implication, to 
re-enact section 14, Act of March 3, 1863, which had been 
expressly repealed in 1866. 

We do not attach the same importance to the word 
“estimated ” that the appellee does ; especially since the 
prohibition in the payment of judgments of the Court of 
Claims has been removed, and it is not necessary for the 
Secretary of the Treasury to delay such payment until esti- 
mated for by him. 

The custom of Congress is one thing, the law another. 
‘Custom cannot supersede the law in this instance. Whether 
the Secretary could be compelled to pay these judgments 
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notwithstanding the custom adopted by Congress in mak- 
ing appropriations therefor is a matter we need not dis- 
cuss, 

This case was transmitted by the Secretary of the In- 
terior under section 1063, Revised Statutes, and payment 
for any final judgment or decree rendered by the court is 
provided for in section 1065, Revised Statutes. 

The second cause for dismissing the appeal is as follows : 

Because, since the my from the findings of the 
court below, Congress has appropriated the amount 
necessary to pay the same. 

It is conceded that Congress, subsequent to the appeal 
in this case, appropriated money for the payment of the 
judgment. 

We do not see how this can be urged as a reason for 
dismissing the appeal, which was taken within the ninety 
days required by law. It might authorize a proceeding 
for writ of mandamus to compel the Secretary of the 
Treasury to act in payment. of the judgment, but can 
hardly be good ground for the dismissal of an appeal reg- 
ularly taken under the law. 

The appellee’s case comes within the provision, “ that 
none of the judgments herein provided for shall be paid 
until the right of appeal shall have expired.” (Acts, Ist 
sess., 49th Cong., 282.) 

The right of appeal had been exercised within the 
proper time in this case, which brought it within the in- 
tention and purview of the statute, notwithstanding Con- 
gress was rather late in its enactment. 

Inasmuch as appellee’s appropriation, with other claim- 
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ants, is contained in the same act, it is fair to consider all 
of the provisions of the act together, and when this is 
done there will not be much trouble in arriving at the 
sense and intention of the proviso quoted, and applying 
it to appellee’s judgment. 


A. H. GARLAND, 
Attorney-General. 

HEBER J. MAY, 
Assistant Attorney. 
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Supreme Court of the United states. 


OCTOBER TERM, 1886. 


THE UNITED STATEs, 
Appellant, 


i. DS. | 
JOHN PAUL JONES, 


Administrator of the estate of George 
McDougall, deceased. 


Appellee. 


MOTION TO DISMISS APPEAL. 


Comes now the appellee and moves this Honorable 
Court to dismiss the appeal taken in the above en- 
titled cause : ° 

First. Because said court is without jurisdiction to 
hear and determine said appeal. 


Second. Because since the appeal from the findings 
of the court below, Congress has appropriated the 
amount necessary to pay the same. 


BRIEF OF ARGUMENT. 


On the 3d day of May, A. D. 1886, the Court of Claims 
found in favor of the claimant, in the sum of $81,250, 
and on the 25th of the same monthan appeal to this 
court was granted. 

It is urged by the appellee that this court has no 
jurisdiction to try and determine this, or any other 
appeal from the Court of Claims. 
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call particular attention to them in connection with 
the case at bar. 


The decision in the Gordon case (supra) has been 
cited with approval in the U.S. os. Alire (6 Wall, 573), 
U.S. os. O'Grady (22 Wall, 641), and U.S. os. Langfords 
(11 Otto, 341). 

The Act of 17 March, 1866, (14 Stats., 9,) above re- 
ferred to, simply repealed Section 14 of the Act of 1863, 
leaving the clause providing for appeal to this court 
in full force and effect, and never since then has the 
jurisdiction of this court in such cases been questioned, 
until now; and it is disputed here, mainly in the 
light of legislation enacted subsequent to the Act of 
1866, and to which the attention of the court has never 
been called. 

The Act of March 3, 1863, (12 Stats., 756,) with the 
obnoxious 14th section stricken out has been ineorpor- 
ated into the Revised Statues, and will be found under 
the title “The Court of Claims.” 

In the same revision, (Section 236,) is found the fol- 
lowing general provision : | 

Sec.236. “All claims and demands,whether by theUni- 
ted States or against them, and all accounts whatever 
in which the United States are concerned, either 
as debtors or creditors, shall be settled and adjusted 
in the Department of the Treasury.” 

This section is broad and veneral and contains no 
limitations or exceptions. The finding of the Court 
of Claims, in favor of a claimant, does not change the 
nature of the demand; it is still a claim against the 
Government, and mustalways remain so until it is paid. 
It must, therefore, under Section 236, be “settled and 
adjusted in the Department of the Treasury.” The 
finding of the court amounts to no more than the find- 
ing of any auditor; it must pass the proper Account- 
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ing Officer of the ‘Treasury, and be subjected to their 
scrutiny and revision. Whether these officers ever have 
or ever would, in practice, change the balances found 
due by the court is immaterial, if the power to do so 
is in them. - The power to adjust and settle all claims, 
must of necessity, include the power to increase or 
diminish the amount adjudged to be due, and that 
power is in the Treasury officials. | 

This section of the Revised Statutes alone would 
seem to be sufficient to establish such a supervisory 
jurisdiction in the Treasury Department as to defeat. 
the jurisdiction of this court; but there is later and 
more forcible leyislation than this. 


The findings of the Court of Claims are by the ex-: 
press provisions of the Act of March 3, 1875, subject 
to be revised by the Secretary. of the Treasury. That 
act is as follows, (Supmt. R.S., 185:) 

“That when any final judgment recovered against 
the United States or other claim duly allowed by legal 
authority, shall be presented to the Secretary of the 
Treasury for payment, and the plaintiff or claimant 
therein shall be indebted to the United States in any 
manner, Whether as principal or surety, it shall be the 
duty of the Secretary to withhold payment of an amount 
of such judgment or claim equal to the debt thus due 
to the United States; and if such plaintiff or claimant 
aussents to such set off, and discharges his judgment or 

un amount thereof equal to said debt or claim, the 
Secretary shall execute a discharge of the debt due 
from the plaintiff to the United States. 

But if such plaintiff, or claimant, denies his indebt- 
edness to the United States, or refuses to consent to 
the set-off, then the Secretary shall withhold payment 
of such further amount of such judgment, or claim, as 
in his opinion will be sufficient to cover all legal charges 
and costs in prosecuting the debt of the United States 
to final judgment. 
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And if such debt is not already in suit, it shall be 
the duty of the Secretary to cause legal proceedings 
to be immediately commenced to enforce the same, 
and to cause the same to be prosecuted to final judg- 
ment with all reasonable dispatch. 

And if in such action judgment shall be rendered 
against the United States, or the amount recovered for 
debt and costs shall be less than the amount so with- 
held as before provided, the balance shall then be 
paid over tosuech plaintiff by such Secretary with six 
per cent., interest thereon for the time it has been 
withheld from the plaintiff.” 

The power of the Secretary to review a judgment of 
the Court of Ciaims in the absence of any express 
statutory authority, such as the above was under con- 
sideration in O’Grady’s ease, (22 Wall., 641), decided 
Febuary 15, 1875, sixteen days before the passage of 
the act just quoted. The court held that the Secre- 
tary could not review a judgment of the court,and de- 
duct certain taxes from the amount found due. 

The provisions of the act of 1875, (supra), are not 
confined to the findings of the Court of Claims: but 
refer equally to appeals therefrom to this court. Of 
course such general provisions of law would follow 
the case to a higher court, but beyond this, the lan- 
guage of the vet is“any fina! judgment recovered against 
the United States,” and applies with equal force to a 
final judgment of this court as toa judgment of the 
Court of Claims, which was, prior to the passage of 
this act, final if unappealed from. 

The final judgment of this court (if they can be 
‘alled final judgments, since the passage of the act), 
are then to be subjected to set-offs, and the balance 
found due, are to be changed whenever the Secretary 
of the Treasury, or in certain events, courts of in- 
ferior jurisdiction determine that the claimant is in- 
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debted to the government. It makes no difference 
that the Court of Claims has jurisdiction, (R. S. Sec. 
1,059, clause 2) of “all set-offs,-counter claims, claims 
for damages, whether liquidated or unliquidated, or 
other demands whatsoever, on the part of the Govern- 
ment of the United Svates against any person making 
claim against the government in said court.” 


As an illustration of the power conferred upon the 
Secretary of the Treasury, it is easy to conceive that 
he and the Attorney.General might differ in opinion 
as to what constituted a legal set-off, or counter claim 
in any given case in the Court of Claims. If so, and 
the Attorney Genera] did not plead it, the judgment 


_in the court below, after affirmance in this court, 


would be subject either to be changed at his hands, or 
to be charged in some other court, with an amount 
which could and should have been liquidated in the 
Court of Claims and in this court. 


To concede to the Secretary, or to any court, such 
power over the judgments of the Court of Claims de- 
prives them of those elements which confer jurisdic- 
tion of appeals in this court, and leave them nothing 
more than Commissioners awards. 


In Havburn’s Case (2 Dall., 409) it was held that an 
Act of Congress, conferring npon Federal Judges power 
to hear and determine certain pension cases, but giving 
the Secretary of War, in certain events authority to 
withhold payment, did not confer a judicial power. 
Thesame doctrine was announced in Yale Todd’s Case, 
(Feburary 17, 1794. See note to U.S. os. Ferriera, 13 
How., 41.) In the latter case substantially the same 
question was at issue and similarly decided, as also in 
Hunt os. Pallas (4 How., 589.) 


After referring to these cases, Chief Justice Taney, 
in the unfiled opinion in Gordon’s Case, above réferred 
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to, (117 U.S., p. 704,) uses the following language, which 
is pertinent to the case at bar: 

“And it is very clear that this court has no appellate 
jurisdiction over these special tribunals, and cannot, 
under the Constitution, take jurisdiction of any deci- 
sion, upon appeal, unless it was made by an inferior 
court, exercising (ndependently the judicial power 
granted to the United States. It is only from such 
judicial decisions that appellate power is piven to the 
Supreme Court. | 

Indeed no principle of Constitutional law has been 
more firmly established or constantly adhered to, than 
the one above-stated—that is, that this court has no 
jurisdiction in any case where it cannot render judg- 
ment in the legal sense of the term, and when it de- 
pends upon the legislature to carry its opinion into 
effect 6r not, at the pleasure of Conyress.”’ 

In addition to this there is not now, and.never has 
been any machinery by which this court could carry 
into effect the judgment or decree in a case from 
the Court of Claims, and as was said in Hunt os. Pallas 
(supra) by the court in denying its jurisdiction : 


“It would be useless and vain for this court to issue 
a writ of error,and bring up the record and proceed to 
judgment upon it, when, as the iaw now stands, no 
means or process is-authorized, by which our judgment 
could be executed.” 


No matter what the mandate of this court be, the 
Court of Claims has no power to issue an execution 
or to take any steps supplemental to judgment; and if, 
therefore, there were moneys in the Treasury duly ap- 
propriated and available to pay the judgment, and the 
Treasury officials for any cause should refuse to pay, 
there would be no recourse except through the process 
ot some other tribunal. 
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The writ of mandamus or some other suitable pro- 
cess would have to issue from some court of competent 
jurisdiction to compel the offending official to obey a 
mandate to the Court of Claims issuing from this Court 
to the Court of Claims. 


[It is respectfully submitted that this state of the 
law deprives the judgments of the Court of Claims of 
that solemnity which is necessary to give this court ap- 
pellate jurisdiction. 
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Since the passage of the Act of 3d March, 1875, the 
a. effect of which has just been under discussion, Con- 

yress has again legislated with reference to claiins 
. ivainst the Government. 


The following clause was inserted in the Act of 7th 
March, 1884, (23 Stats., 254:) 

“That the Secretary of the Treasury shall, at the 
commencement of each Session of Congress, report the 
iimount due each claimant, whose claim has been al- 
lowed, in whole or in part, to the Speaker of the House 
of Representatives, and the presiding officer of the 
Senate, who shall lay the same before their respective 
Houses for consideration. And hereafter all estimates 
of appropriations and estimates of deficiencies in ap- 
propriations, intended for consideration and seeking 
the action of any of the Committess of Congress, shall 
be transmitted to Congress, through the Secretary of 
the Treasury, and in no other manner; and the said 
Secretary shall first cause the samne to be properly 
Classified, compiled, indexed and printed, under the 
supervision of the chief of the division of warrants, 
estimates and appropriations of his department.” 

This act is identical in effect, with the 14th Section 
of the Act of 1863, (supra,) which this court said in 
the Gordon case, was sufficient to deprive it of appel- 
late jurisdiction. The Secretary must estimate for 
Claims, such as the one involved in the case at bar, 
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and the words of Chief Justice Taney are as applicable 
here as they were in the Gordon case, (117 U.S., p. 702. 

“It is true the act speaks of the judgment or decree 
of this court. But all that the court is authorized to 
do, is to certify its opinion to the Secretary of the 
Treasury,and if he inserts it in his estimates, and 
Congress sanctions it by an appropriation, it is then 
to be paid, but not otherwise. And when the Secre- 
tary asks for this appropriation, the propriety of the 
estimate for this claim, like all other estimates of the 
Secretary, will be open to debate and whether the ap- 
propriation will be made or not, will depend upon the 
majority of each House. The real and ultimate ju- 
dicial power will, therefore, be exercised by the Leg- 
islative Department, and not by that department to 
which the Constitution has confided it.” 

The clause in the Act of 1884, (suvpra,) re-enacts 
Section 14, of the Act of (1865, (supra,.) and is only 
broader in that it inclutles all classes of claims. 

If it should be uryved that Section 1,089, Revised 
Statues, which provides for the payment of final judy- 
ments of the Court of Claims, “out of any general ap- 
propriation, made by law, for the payment and satis- 
faction of private claims,” has any effect upon the 
question herein raised, the answer is, that this clause 
was part of the Act of 1863, and was under considera- 
tion in this court when it was decided that Section 
14 of that act, defeated its jurisdiction. 

More than this, there is no such general appropri- 
ation, and never has been, except, possibly, in some 
isolated cases. 

An examination of the deficiency appropriation bills 
of recent years shows that claims are paid upon a list 
or schedule sent by the Secretary of the Treasury to 
Congress. During the session just closed four separ- 
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ate lists were transmitted to Congress and appropria- 
ted for. (See H. Ex. Docs., 70, 210, 225 and 294.) 


But if this clause ever was mandatory upon the Sec- 
retary, the Act of 1875 (supra) which made it his duty 
to off-set the indebtedness of claimants against judg- 
nents in their favor, destroyed its force and effect, 
und left it descretionary with him to pay or not; and 
this even if there had been such a-yveneral appropria- 
tion as Sec. 15089 refers to it. 


It is submitted that it has been shown that the Sec- 
retary of the Treasury has a general supervisory juris- 
diction over judgments of the Court of Claims; that 
they must be estimated for, and that Conyress may or 
it may not appropriate to meet them. It only remains 
to call attention to the actual practice as bearing out’ 
these propositions. 


Prior to the Act of March 3d, 1875, it had been the 
custom to appropriate a gross sum for the payment of 
these judgments before they were rendered. 

(Stats. V. 14, p. 195; V. 15, pp. 95, 287; V. 16, 
pp. 235, 480; 17, pp. 82, 508; V. 18, pp. 108, 369. 


But since the passage of that act, the custom has 
been reversed; (presumably in deference to the Secre- 
tury, and to avoid the possibility of appropriating the 
full sum to pay a judgment, the amount of which that 
official might see fit to reduce), and appropriations 
have been inade only to pay judgments already ren- 
dered, and usually the names of the beneficiaries have 
been inserted, with the amount due each. 

The act of 3 March, 1877, (Stats. 19, 347,) provides, 
“For the payment of judgments heretofore rendered 
in the Court of Claims, in favor of the following 
named ‘persons, &c., &ec.” 

The same, or substantially the same language is used 
in succeeding appropriations, and down to the last bill 
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providing forsuch payments, the name of the claimant 
and the amount due him is subjected to the scrutiny 
of Congress. 
(Stats. V. 20, 116, 234, 411; V. 22, 258, 587, (De- 
ficiency Bill) V. 23, 240, 452.--Laws Ist 49th Con., 
275). 


There is no Known law or rule of action, except pos- 
sibly a rule of high morality, which can be invoked to 
compel Members of Congress to vote for each item of 
suchabill. Every name inserted into these various defi- 
cency bills, is subject to the objection of any member 
or of a majority of members. So long as the law re- 
mains as it now is, “the real and ultimate judicial 
power will, therefore, be exercised by the Legislative 
Department, and not by that department to which the 
Constitution has confided it.” 

The second cause for dismissal, and one which ap- 
plies, not to judyments of the court in general, but 
only to the case at bar, is that Congress has made the 
necessary appropriation to pay the judgment herein. 
By reference to page 280, line 130f the laws of the Ist 
Session of the 49th Congress, it will be seen that there 
is appropriated to pay John Paul Jones, administrator, 
the sum of $81,250.00. This appropriation was made 
on the 4th day of August, 1886, over two months 
after the apveal herein was taken. 

It passed the Secretary of the Treasury in his “esti- 
mates ;” it passed the Committees of Congress, and 
finally passed both Houses and became a law. It is 
true that the act of which it isa part, provides (p. 282,) 
that “none of the judgments herein provided for shall 
be paid until the right of appea] shall have expired.” 
In this case theré was no right of appeal; if any had 
ever existed it had been exercised; the right was ex- 
hausted, and this fact must have been known to the 
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Secretary and to Congress. This case, therefore, is 
voverned by the words found on page 256, viz: That 


the following sums be and the same nre 


) . hereby ip 
propriated, AC, 


| In conelusion, we beg leave to onee more call atten- 
tion to the power of Congress to have appropriated for 
this or any other of the hundreds of indement Provi- 
ded for in this bill,or to have stricken any of | 
out. An instance may be found in 17 Stat. Sv 


them 
~ busta , . Where 
wnappropriation is made to pay the judgements, but 
" rs - . . . . : ; = "9 

provi ion is nade Phat no part of this sum shall be 
paid upon any judginent rendered in favor of Creoree 
Chorpenning, &c.” : 

i ' 

Respectfully submitted. 


OOETN Paul AONES, 
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In the Supreme Court of the United States. 


OcTOBER TERM, 1886. 


THE UNITED STATES, APPELLANTS, 
v8. 
JOHN PAUL JONES, ADMINISTRATOR > No. 1024. 
of the estate of George McDougall, 
deceased. 


APPEAL FROM THE COURT OF CLAIMS. 
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BRIEF FOR THE UNITED STATES. 
Statement. 


The alleged claim in this case grows out of the unau- 
thorized and illegal acts of O. M. Wozencraft, United 
States Indian agent in California. It is one of a number 
of similar claims arising out of the illegal and unauthor- 
ized transactions of Indian commissioners, agents, and sub- 
agents in the early history of California. In the case at 
bar Wozencraft, on April 5, 1852, entered into a contract, 
without authority, with George McDougall, appellee’s de- 
cedent, for the purpose of supplying certain Indian tribes 
in California with beef. Thecontract was illegal and void, 
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and has not in any manner been ratified by the Govern- 
ment, or by any officer or agent of the same. 


The claim was transmitted to the Court of Claims by — 
the Secretary of the Interior, under section 1063, Revised 
Statutes. 
Wozencraft’s instructions did not extend to and embrace > 


contracts for the subsistence of Indian tribes, but only 
authorized him, as such commissioner, to hold treaties 
with such Indians. The Court of Claims finds this as a 
fact (Finding IT, Ree., 5). 

An appropriation of $25,000 had been made by Con- 
gress and placed at the disposal of Wozencraft and the 
other two commissioners, for the purpose of holding treaties — - 
with such Indians. 

On June 27, 1857, the Indian Office advised and in- : 
structed Wozencraft and his associate commissioners that 
when the $25,000 for holding treaties was exhausted, they 
should close all negotiations and proceed with their duties 
as agents simply, as the Department could not feel jus- 
tified in authorizing anticipated expenditures beyond the 
amount of the appropriation made by Congress (see Find- 
ing V, Rec., 6). 

Notwithstanding this instruction, which was received 
by Wozencraft September 2, 1851, the illegal contract was 
entered into with McDougall on April 5, 1852. , 

Inasmuch as the Court of Claims did not deliver an 
opinion, there is no guide in the record as to the conclus- § 
ion of law, except the findings of fact. Reference is made | 
to the former claims of the same kind, and we think it 
may be safely asserted that the conclusion of law rests | 
upon policy rather than law. 


e 
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ASSIGNMENT OF ERRORS. 


It is assigned as error on behalf of the appellants as 
follows : 

(1) Error of the Court of Claims in the conclusion of 
law reached upon the findings of fact. 

(2) Error of the Court of Claims in rendering final 
judgment upon the findings of fact against the United 
States for the sum of $81,250. 

(3) Error of the Court of Claims in not rendering final 
judgment for the United States and dismissing the case. 


BRIEF OF ARGUMENT. 


As the Court of Claims, in the eighth finding of fact, 
has referred to all claims similar to McDougall’s, upon 
which Congress and said court have acted, we desire to 
call the attention of the Supreme Court to the history of 
each of these claims. 

The action of the Court of Claims, and of Congress, 
concerning these claims may be stated as follows: 

The first case presented to the Court of Claims was en- 
titled Samuel J. Hensley vs. The United States. The con- 
tract appears to have been identical with McDougall’s. The 
opinion of {the court was transmitted to Congress Feb- 
ruary 3, 1859, and is in the appendix to this brief. The 
court found adversely to the claimant, and said: * * * 


~The United States are not legally liable upon the con- 


tract claimed upon, because it was not made by their 
authority, and has not been adopted by them.” Con- 
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gress, however, passed an act appropriating the necessary 
amount :nd Hensley was paid in ful] (12 Stat. L., 842). 

Samuel Norris likewise brought suit in the Court of 
* Claims upon a similar contract, and the court recorded 
an adverse decision against him. Congress, by joint 
resolution, again referred the claim to the Court of Claims, 
_ with directions that the claimant should be paid the actual 
value of the xupplies furnished at the times and places of 
delivery, under the contract upon which the former suit 
had depended (14 Stat. I.., 608). Pursuant to the reso- 
lution the case was again tried, and judgment recorded 
for Norris for $69,900 (2 C. Cls. R., 155). 

McDougall, the claimant’s decedent, brought a suit on 
the identical contract upon which it is now sought to re- 
cover in the Court of Claims, which was decided adversely 
to him on the same day, Februaev 3, 1859, and for the 
same reasons, that the Hensley case was so decided. The 
opinion is in the appendix to this brief. The case was 
then presented to Congress, and has been pending there 
and in the Interior Department until recently brought to 
this court. 

Congress passed an act (10 Stat. L., 804) to pay John 
C. Frémont $183,850 for supplies furnished for the same 
purpose on similar contracts. 

Jackson and others brought suit (1 C. Cls. R., 260) to 
recover on drafts issued by an Indian agent, on a similar 
contract, and directed to the Secretary of the Interior. 
The court found adversely to claimants, because such 
agent had no authority to draw bills of exchange so as to 
bind the Government, and for the further reason that the 
statute forbids the assignment of claims. 


) 

Up to this period none of the claims arising under 
these unauthorized contracts had been allowed by the 
court, and Congress alone granted relief to the claimants. 
In fact, Congress appropriated directly for the payment 
of the Frémont and Hensley claims, and referred the 
Norris claim to the court. 

This was the condition of these claims, in the court and 
in Congress, when Frémont presented his petition to the 
court (2 C. Cls., 461), and entitled the case, Frémont, for 
the use of Jackson, and procured a further hearing of the 
claim formerly presented by Jackson and others (1 C, 
Cls. R., 260). 

It will be observed that up to this time the Court of 
Claims has found against the claimants in all cases con- 
sidered, except the Norris Case, in which there was an ex- 
press authority from Congress to act. 

At this juncture the court, in the Frémont Case (2 C, 
Cls. R., 261), departed from the rule whieh had been 
adhered to in these cases, and enuneiated the following 
doctrine : 

A legislative recognition of the obligation of the 
Government may be inferred from Congress having 
appropriated subsequently money for the same pur- 
pose, and provided for the payment of other con- 
tractors similarly interested in the same class of trans- 
actions. 

Hence the court tnferred from the passage by Congress 
of three private acts that such claims assumed a new 
status in court, the old rule was departed from, and a new 
one adopted, which is quoted above, and the reasons there- 
for are elaborately stated in the opinion. 

The Frémont and Roach Case is like the last case above 
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mentioned, and judgment was entered for the claimants 
(4 C. Cls. R., 252). 

Next came the Belt Case (15 C. Cls., 92), in which the 
present Chief Justice reviewed the entire matter, and 
awarded the claimant a judgment. 

The above is a history of the action of Congress, and 
of the decisions of the Court of Claims, in regard to this 
class of cases. We think there is great doubt about the 
soundness of the conclusions of law found by the Court 
of Claims. 

In the case at bar no opinion was delivered, but it is 
fair to presume the conclusion of law is based upon what 
is stated and assumed to be law in the Frémont and Belt 
Cases. There has been no specific legislation by Congress 
in regard to appellee’s claim, and those are the only cases 
decided in favor of claimants in the absence of legislation 
by Congress. ‘The Frémont and Belt Cases were not ap- 
pealed, and hence the question is for the first time pre- 
sented to the Supreme Court whether what was treated as 

law in those cases is the law, and whether it supports the 
conclusion reached in this case upon the findings of fact. 

In Frémont’s Case (2 C. Cls. R., 461) the Court of Claims 
infers a ratification by Congress of the illegal and void 
contracts, like McDougali’s, because appropriations were 
made by Congress to pay Frémont (10 Stat. L., p. 804), 
Hensley (12 Stat. L., p. 847), and because Norris’s claim 
was referred by special act to the Court of Claims. 

It was not the intention or purpose of Congress by the 
passage of the special act fur the relief of Norris to ratify 
the illegal contract upon which he claimed, but on the 
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contrary the court was authorized to hear the same and 
award a judgment upon the quantum ralebant. 

It may be said that the above-named persons were fa- 
vored by Congress, which undoubtedly was the case ; that 
it was not the intention of Congress to so favor Me- 
Dougall is equally plain, because his claim had been cer- 
tified back to Congress by the Court of Claims, as then 
constituted, on the same day that Hensley’s was so cer- 
tified, and was before Congress at the time the special act 
for the relief of Hensley was passed. In fact, it was so 
pending in Congress when the Hensley, Frémont, and 
Norris special acts were each passed. But no reference 
was made in any manner to McDaugall’s claim. 

In order to affirm the judgment of the Court of Claims 
in the case now under consideration, the Supreme Court 
must declare as sound law, that the passage by Congress 
of three special acts in regard to three individual claims 
is sufficient to establish a geneval principle of law, upon 
which it may be inferred that Congress intended to, and 
did thereby, ratify all illegal and void contracts similar 
in character to the illegal contracts of Frémont, Hens- 
ley, and Norris, in whose favor such legislation was pro- 
eured. <A very broad and unjastifiable inference, which 
establishes a dangerous precedent. Should special legisla- 
tion thus be made the foundation for general law ? 

We submit, therefore, with all due respect, that the 
Court of Claims took upon itself some of the censtitu- 
tional powers of Congress to make laws, when it inferred 
“a legislative recognition of the obligation of the Govern- 
ment” to pay claims like Frémont’s, Belt’s, and Me- 
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Dougall’s, and founded such inference upon three special 
acts, each having been passed for a specific and not fora 
general purpose. 

The private acts in no way affected the public interest ; 
hence they only affected the persons and claims expressly 
named therein, and had no affect upon third persons and 
their claims. Such private acts could not become public 
and general statutes otherwise than by recognition by a 
public statute as such. (Sedgwick’s Stat. and Const. Law, 
pp. 33, 34, 678.) 

In support of this proposition we quote from United 
States v. Saunders (22 Wall., 492), as follows : 

If its (the statute’s) general purpose have plain 
reference to one class of persons, it will not include 
a single individual in a distinct class, though the 
mere words might include it. 

It is not claimed that any general statute has been 
passed changing the character of the private statutes for 
the relief of Frémont, Hensley, and Norris into public 
statutes. 

The inference of the Court of Claims, therefore, consid- 
ered as a bare legal proposition, is not supported bv law. 

But has Congress, speaking through the reports of its 
committees or otherwise, ever done anything by which it 
can be said MeDougall’s illegal contract has been either 
inferentially or expressly ratified? We believe the Court 
of Claims has not declared the existence of an express 
ratification. Had such court the power to infer such rat- 
ification under any state of circumstances ? 

In Frémont’s Case (2 C. Cls. R., 477-480) Chief-Justice 
Casey, who delivered the opinion of the court, incorpo- 


1) 


rates into the opinion extracts from-the reports of commite 
tees, which show conclusively it was not the intention of 
Congress to ratify MecDougall’s illegal contract, or such 
illegal contracts ina general way, but it is expressly stated 
that such contracts were made without authority of law. 
The committee say, fur instance, in reporting Frémont’s 
Case (Ibid, p. 478) : 
There was no express authority of law to make the 
contract, and yet the general authority with which he 


was clothed to treat, coupled with the emergencies of 


the occasion, fully justified him in assuming that the 
legislative and executive departments would sanction his 
purchase, * * * 
In the report of the House committee on Hensley’s 
claim it is said (thid., 479): 

It is not necessary for the committee to express 
any opinion on the legal question upon which the 
decision of the Court of Claims turned. * * = * 

It will be observed that Congress and its committees 
directed attention in each instance to the individual claim 
under consideration, but at no time, either by legislation 
or reports of committees, intimated that the illegal con- 
tracts should be adopted or ratified by Congress. In fact 
the committee’s report that the contracts, of which Me- 
Dougall’s is one, were made without authority of law. 
Yet the majority of the Court of Claims, in an opinion 
which is remarkable for its “ narrative” of the case (76., 
462-465), infers “a legislative recognition of the obliga- 
tion of the Government ” to pay such claims as McDou- 
gall’s. Judge Loring dissented (7b., 481) because there 
had been no special act ot Congress, as in the Norris Case. 
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The Belt Case (15 C. Cls., 92) follows the Frémont Case 
in its rulings. These cases both contain more good his- 
tory about the Indians of California than good law. 

The reports of committees were all well guarded in 
their language, recognizing that Congress ought to pay 
the claims under consideration, but explicitly asserting 
such contracts were made without authority of law. Mc- 
Dougall’s Case is one in which Congress may grant relief, 
either by special appropriation or by reference to the 
Court of Claims as in the Norris Case. 

The agreement having been executed without authority 
is void, and could only become effective by a ratification 
by some proper officer or agent of the Government. Has 
such ratification been made? Wozencraft drew certain 
bills of exchange on the Commissioner of Indian Affairs 
in payment for the beef alleged to have been furnished ; 
upon presentation to the drawee payment thereof was re- 
fused. The date of such presentation is not shown, but 
the presumption is that the bills were presented within a 
proper and reasonable time. This was the first opportu- 
ty afforded the Government of ratifying or rejecting the 
agreement. Ratification was refused in the most emphatic 
manner by refusing to accept or pay the bills of exchange. 

The very first act on the part of the Government was 
to refuse payment of the amount claimed under the con- 
tract in suit, for the evident reason that such contract was 
irregular and void, and that no appropriation had been 
made by Congress for its payment. 

The cause of action in this case is founded upon Mc- 
Dougall’s illegal contract, and it is not sought to recover 
upon the quantum ralebant as in the Norris case. 
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We respectfully submit that the findings of fact in this 
case do not support the conclusion of law upon which the 
final judgment was rendered, and ask that such judgment 


may be reversed. 
A. H. GARLAND, 
Attorney-General. 
HEBER J. MAY, . 
Assistant Attorney. 
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APPENDIX. 


IN THE COURT OF CLAIMS. 


SAMUEL J. HENSLEY ) 
Us. Pa 
Tut UNItep States. | 


Opinion of the Court of Claims transmitted to Congress 
February 3, 1859. (71. R., Thirty-fifth Congress, second 
session. Rep. C. Cls. No. 189.) 


LorRInG, Justice delivered the opinion of the court : 

This is one of a class of cases pending before this court, 
and arising under contracts made by commissioners and 
Indian agents of the United States in the State of Cali- 
fornia. The action of these commissioners and agents 
in making the contracts, and the validity of the claims 
founded on them, have been in the argument of all of 
them rested in great measure upon the cundition of the 
Indian country at the time the contracts were made, and 
thus that local history is a part of the evidnece in this class 
of cases. 

By act of Congress, September 28, 1850 (9 Stat. IL, 
519), the President was authorized to appoint three In- 
dian agents for California. 

And by act September 30, 1850 (9 Stat. L., 558), an 
appropriation of $25,000 was made “ to enable the Presi- 
dent to hold treaties with the various Indian tribes in the 
State of California.” 

Under the former act, Redick McKee, George W. Bar- 
bour, and O. M. Wozencraft were constituted, severally, 

(12) 
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Indian agents in California, on October 10, 1850 (Senate 
Doc. 4, p. 7), but on the 15th of the same month their 
functions as Indian agents were suspended, and they were 
appointed “ commissioners to hold treaties with various 
Indian tribes in the State of California, as provided in the 
act of Congress approved September 30, 1850 (Senate Doc. 


4, f 8). 
y act of Congress, February 27, 1851 (§ 3, 9, Stat. 
L., 586), it was enacted that “hereafter all treaties with 
Indian tribes shall be negotiated by such officers and 
— of the Indian Department as the President of the 
nited States may designate for that purpose.” Under 
this act the functions of Messrs. McKee, Barbour, and 
Wozencraft, as Indian agents in California, were revived, 
and as such they were “designated to negotiate with the 
Irdians in California,” under the instructions theretofore 
given them as commissioners (Senate Doe. 4, p. 14). 
By letter dated October 15, 1850 (Senate Doc. 4, pp. 
8, 9), the commissioners had been instructed as follows: 


As set forth in the law creating the commission 
and the letter of the Secretary of the Interior, the 
object of the Government is to obtain all the infor- 
mation it can with reference to tribes of Indians 
within the boundaries of California, their manners, 
habits, customs, and extent of civilization, and to 
make such treaties and compacts with them as may 
seem just and proper. On the arrival of Mr. Me- 
Kee and Mr. Barbour in California they will notify 
Mr. Wozencraft of their readiness to enter upon the 
duties of the mission. The board will convene, and 
after obtaining whatever light may be within its 
reach, will determine upon such rule of action which 
will be most efficient in obtaining the desired object, 
which is by all possible means to conciliate the good 
feelings of the Indians, and to get them to ratify 
those feelings by entering into written treaties bind- 
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ing on them towards the Government and each other. 
You will be able to judge whether it will be best for 
you to act in a body, or separately, in different parts 
of the Indian country. 


It is observable that these instructions are very general, 
that they specify nothing but the objects of the Govern- 
ment, and that, emphatically repeating that object to be 
“to conciliate the good feelings” of the Indians, and to 
confirm those good feelings by permanent treaties, they 
leave it to the commissioners “to determine upon some 
rule of action which will be most efficient in attaining the 
desired object.” 

The reasons of the generality of these instructions, and 
the extent of the discretion vested in the commissioners, 
are illustrated by the preceding paragraph in the same 
letter : 

The Depattment is in possession of little or no in- 
formation respecting the Indians in California, ex- 
cept what is contained in inclosed copies of papers, a 
list of which is appended to these instructions ; but 
whether even these contain sufficient data to entitle 
them to full confidence will be for you to judge, and 
they are given to you merely as points of reference. 


The generality of the instructions is pressed upon the 
attention of the Department in a letter dated December 6, 
1850 (Senate Doc. 4, 52),in which Commissioner McKee 
states that the commissioners regret that their instructions 
from the Government “are so meager and indefinite, and 
throw upon them necessarily so much responsibility. In 
the absence of direct and positive instructions, or even 
counsel and advice, we must do the best we can, relying 
upon your approval of what we may do, based upon an 
honest desire to promote at once the best good of the In- 
dians, while we maintain the honor and evince the benevo- 
lent designs of our Government towards the unfortunate 


aborigines.” 
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Thus empowered and instructed, the commissioners 
entered upon their duties by convening and organizing at 
San Francisco, January 13, 1851, and after obtaining in- 
formation from the governor of California, and from the 
members of its legislature, then in session at San José, 
they proceeded to the Indian country in California, and 
the condition of that country at this time makes a material 
fact in this class of cases. The discovery of gold had 
filled it with miners, whose sudden and extensive emigra- 
tion had brought into collision the interests of the whites 
and the rights of the Indians. Difficulties of a serious 
character had arisen between them, and, beginning in the 
northern part of the State as early as June 6, 1850 (Senate 
Doc. 4, pp. 38, 52), had extended to its southern border 
(Senate Doc. 61, pp. 2, 3). Mr. Adam Johnston, in his 
official report as subagent, dated September 16, 1850 
(Senate Doc. 4, p. 44), says of the Indians: 


They have an indefinite idea of their right to the 
soil, and they complain that the pale faces are over- 
running their country and destroying their means of 
subsistence. The emigrations are trampling down 
and feeding their grass, and the miners are destroying 
their fish-dams. For this they claim some remunera- 
tion, not in money, for they know nothing of its value, 
but in the shape of clothing and food. 


And on December 6, 1850 (Senate Doc. 4, p. 52), Com- 
missioner McKee, quoting an informant, says: 


He informs me that the Indians on the waters of 
the Sacramento are in a very dissatisfied and unset- 
tled state. Just before he left there was an outbreak, 
in which blood had been shed on both sides; and the 
next news from that quarter will probably announce 
increased disturbances, if not a general war, between 
the whites and Indians. 
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And in the same letter he thus continues: 


They were mustering volunteers at Sacramento 
City and at other points when my informant left, 
and bloody work was anticipated. What is to be 
the result of this state of things I cannot even con- 
jecture. The Indians claim the country as their 
native soil, or hunting and fishing ground, and the 
whites want to explore it for gold, and, if they find 
the metal there, will insist on retaining its possession. 


And in his letter of February 11, 1851 (Senate Doc. 4, 
pp. 54, 55), he says of the southern district : | 


So many direct injuries have been inflicted on these 
Indians by the whites, and ‘so many promises made 
of restitution and redress, all of which remain unful- 
filled, that they nave lost all confidence, and are now, 
we are tuld, fighting with desperation for their lives 
and their countrv. The whites have driven most of 
the southern tribes up into the mountains, from 
whence, as opportunities serve, they sally out into 
the valleys to steal and drive off the cattle and mules 
as the only alternative for starvation. Then comes 
up the cry of Indian depredations, invasion, mur- 
ders, and the absolute necessity for exterminating 
the whole race. 


And generally the details of the evidence submitted to 
the court (Senate Doc. 4, pp. 58, 60, 61, 62, 64, 65, 66, 
71, 72, 81, 82, 83, 85, 89, 109, 113, 115), confirm the in- 
formation given to the commissioners, and of which the 
summary ts reported to by them (Senate Doc. 4, p. 56), that 
hostilities of' a deadly character existed between the In- 
dians and whites in different portions of the State, threat- 
ening, indeed, a general border war. 

And the state of the Indian country when the commis- 
sioners began their labor in it is clearly shown by the fact 
that the troops of California were in the field engaged in 
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actual hostilities with Indian tribes (Senate Doc. 4, p. 71), 
and by the instruction to the commissioners May 9, 1851 
(Senate Doc. 4, p, 15), in which the Commissioner of In- 
dian Affairs says : 

I have been informed that it is deemed necessary 
by the War Department to commence active military 
operations against the Indians in California, and in 
that event it will be highly important that one or 
more of the agents shall accompany each detachment 
of the troops sent against them, so as to he in readi- 
ness to act in the capacity of negotiators should occa- 
sion oe ge What particular negotiations may be 
required it s impossible for this office to forsee, nor 


can it give any specific directions on the. subject. 
Much must be left to the discretion of those to whom 

the business is immediately intrusted. 
In this state of things the commissioners adopted the 
measure of bringing the Indians from their homes in the 


mountains and mining regions and placing them on reser- 
vations made for them by the commissioners from the un- 
occupied lands in the plains, and they proceeded to enter 
into treaties with the Indians, in which their removal into 
the reservations was made an indispensable condition, and 
their subsistence there was provided for for the years 1851 
and 1852. In the report of the commissioners, dated 
March 25, 1851 (Senate Doc. 4, pp. 69, 70), in detailing 
their proceedings in the formation of the first treaty which 
they made, they say : 


After submitting our propositions to them we de- 
sired them to retire and consult among themselves 
upon the terms that we had proposed, and in an hour 
we would again meet them and learn their decision, 
as well as hear propositions from them, if they de- 
sired to make any. When we again met them they 
expressed themselves satisfied’ with the terms we of- 
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fered, except their removal from the mountain fast- 
nesses to the plains immediately at the foot of the 
mountains. Wethen explained to them the necessity 
of such a removal and location, and that we could 
treat with them upon no other condition, believing that, 
if they were tu remain in the. mountains, constant 
conflicts between the Indians and miners would take 
place ; that the Indians could not, nor would they at- 
tempt to support themselves otherwise than by steal- 
ing horses, mules, and cattle from the farmers in the 
plains, and by depredating upon smal] parties of 
miners in the mountains. After we had explained 
these matters fully to them they again consulted to- 
gether, and finally agreed to remove their families to 
the plains, as we desired. 


And the proceedings and _ purposes of the commission- 
ers are succinctly stated by Commissioner Barbour (Sen- 
ate Doc. 61, p. 2) when, after describing the strife between 


the Indians and the whites, he says: 


Under such circumstances the commissioners un- 
dertook to effect a reconciliation and carry out the 
plan agreed upon for treating with the Indians. 
Treaties were, with much trouble and delay, made by 
the joint board of commissioners with several tribes, 
with the terms of which you were in due time made ac- 
quainted. A very important feature in these treaties, 
and one, too, without which no treaty could have 
been made with the Indians, was the supply of an 
agreed amount of beef and flour to aid in the sub- 
sistence of the Indians treated with during the years 
1851 and 1852. Without some such provision the 
commissioners, as well as every intelligent man in 
California, knew that no treaty made with these In- 
dians would be observed by them. Necessity as well 
as inclination would compel them to steal from the 
whites animals on which to subsist, as, in a large ma- 
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jority of cases, the stores of acorns laid up by them 
had been destroved by the whites. The commission- 
ers therefore, urged by the calls of humanity and the 
voice of the whole country, could do nothing less 
than agree to furnish the provisions stipulated in the 
different treaties. 


And the policy of the commissioners is stated by Com- 
missioner Wozencraft, May 14, 1851 (Senate Doc 4, pp. 
82, 83): 

You have been advised of the policy which we 
have deemed expedient to adopt ; permit me to say a 
few words in relation to it. Thecommonand favor- 
ite place of abode of the Indians of this country was 
in the valleys and within the range of mountains ; 
the greater portion were located and had resided, as 
long as their reeollections and traditions went, on 
the grounds now being turned up for gold, and now 
occupied by the gold hunters, by whom they have 
been displaced and driven higher up in the range of 
mountains, leaving their fisheries and acorn grounds 
behind. 

They have been patient-in endurance, until neces- 
sity taught them her lesson, which they were not 
slow to learn (as it is measurably intuition with the 
Indian), and thus they adopt from necessity what 
was deemed a virtue among the Spartans ; and the 
result is, we have had an incipient border war, many 
lives have been lost, an incalculable amount of prop- 
erty stolen, and the development and settlement of 
the country much retarded ; and this will ever remain 
unavoidable so long as they are compelled or per- 
mitted to remain in the mountains. They can come 
down in small marauding parties by night and sweep 
off the stock of the miners and farmers, and before 
the loss is known they will be beyond pursuit ; and I 
venture the assertion that this would be the case in 
defiance of all the troops that could be kept here. 
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Our policy is, as you have been informed, to get 
them down from their mountain fastnesses and place 
them in reservations along in the foot-hills bordering 
on the plains; the miners will then be between them 
and the mountains, making a formidable cordon, or 
barrier, through which it would be difficult to take 
their families unobserved ; and in those reservations 
there will be no place for concealing stolen stock, and 
they can there have all the protection which can and 
should be afforded them against their persecutors ; 
and lastly, they will there learn the ways of civiliza- 
tion, and thereby become useful members in the com- 
munity instead of being 


In pursuance of this policy the commissioners acted 
jointl7 until May 1, 1851 (Senate Doc. 4, 74), and there- 
after severally, in forming the treaties under which the 
claim I read before the court has arisen. 


All treaties made by the commissioners, jointly or sev- 


erally, contained the stipulations that the Indians should 
remove from their mountains into the reservations upon 
the plains (Senate Doc. 4, pp. 128, 138), and should there 
receive specitied amounts of provision for each of the years 
1851, 1852; and, as we have seen, this was the policy 
adopted by the commissioners, and by them reported to 
the Department in the beginning of their proceedings. 
(Senate Doc. 4, pp. 128, 138.) 

On May 22, 1851, the Commissioner of Indian Affairs 
addresses the commissioners officially, thus : 


GENTLEMEN: Your letters of March 5 and 25, 
1851, the last inclosing a copy of a treaty entered into 
with the chief captains and headmen of six tribes of 
Indians in California, and one from Agent McKee 
of March 24, 1851, have been received. 

The Department fully appreciates the difficulties 
with which vou have had to contend in executing 
the important trust confided to you, and is highly 
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gratified with the results thus far achieved, especially 
with your energy and dispatch in procuring a location 
for several tribes of Indians, and promptly removing 
them to it. 

The provisions of the treaty, a copy of which is 
acknowledged above, are approved of. 


Under the treaties the Indians were removed onto the 
reservations. (Senate Doc. 4, pp. 70, 252.) The land of 
these reservations was poor in quality, uncultivated, and 
stinted in natural productions, and it was a necessary con- 
sequence of such removal of the Indians that they should 
be supplied with food. 

Mr. Wozencraft savs (Senate Doc. 4, p. 83): 

The country set apart for them is very poor soil ; 
only asmall part of it is adapted to agricultural par- 
poses. 

Mr. Juhnston says (Senate Doc. 4, p. 105): 


On the breaking out of the war in December last, 
the Indians returned to the mountains, leaving be- 
hind them their principal stores of subsistence, in- 
tending to return for them as necessity required. 
The whites in pursuit of them burned and destroyed 
all that fell in their way ; consequently, at the time 
the different treaties were paras into the Indians of 
this region were destitute of anything to subsist 
upon, even if left to range at liberty over their na- 
tive hills. Under each treaty thev were required to 
come from the mountains to their reservations on 
the plains at the base of the foot-hills. They were 
but children of nature, ignorant of the arts of agri- 
culture, and incapable of producing anything if they 
had been placed on the best soil of the earth. They 
came from the mountains without food, dependin 
on the small amount allowed in their treaties, wit 
the roots and seeds to be daily gathered by their fe- 
males ; these have been found wholly inadequate to 
their necessities. 
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Again Mr. Johnston says (Senate Doc. 4, p. 244): 


In none of these reservations is there any agricult- 
ural land, except in spots; a few acres only can be 
found together, and those upon the banks of the 
streams. 


And Superintendent: Beale says (Doc. 4, p. 325): 


With reference to the character or quality of the 
land reserved by the treaties for the Indians, I 
can only speak from personal observation with re- 
gard to those selected in the southern portion of the 
State. They ure such as only a half-starved and de- 
fenseless people would have consented to receive, and, 
asa general thing, they embrace only such lands as 
are unfit for mining or agricultural purposes. 


And Commissioner McKee (Senate Doc. 4, p. 249) 
Says : 


In my judgment there are not more than two or 
three out of the whole number of reservations which 
any practical man or company would purchase, as @ 
whole, at even 1 cent per acre, subject to State and 
county taxes. Still we have endeavored to include in 
every such selection some good land capable of sub- 
sisting the Indians; and it would have been a wretched 
policy, as well as gross injustice, to have done other- 
wise. Our object had been to give them lands which 
they could work, and upon the product subsist, after 
two or three years, during which the Government 
would aid them by supplies of food, clothing, &e. 


The effect of the removal of the Indians onto the res- 
ervation was to put an end to the strife in the Indian 
country, which threatened a general Indian war, and to 
secure to the miners the peaceable possession of extensive 
and valuable mining districts. 
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Mr. Johnston says of the Indians, December 3, 1851 
(Senate Doc. 61, p. 12): 


| Be Those with whom treaties have been entered into, 
residing in any agency upon the San Joaquin, Fresno, 
Mercedes, and Tuolumne and Stanislaus Rivers, have 
been seemingly quiet and contented since I have been 
supplying them with food. 


And Commissioner Barbour savs of the same Indians : 


They occupied the country about the headwaters 

{ of the Tuolumne, Mercedes, and Mariposa Rivers, 
| embracing some of the richest gold mines of the 

| State, from the most of which they had driven the 
miners, killing many of them, and having driven off 

and destroy ed a large number of horses, mules, and 

beef cattle. By the terms of the treaty they surren- 

dered all claims to this extensive rich mineral region, 

-{ and accepted a tract of country allotted to them be- 
tween the Tuolumne and Mercedes Rivers, to which 
they removed shortly after the treaty, and where they 
were living quietly and contentedly, and doing well 
when I last saw them, in-the vionth of September, 

1851. 


; And of the Indians treated with April 29, 1851, he says 
(Senate Doe. 4, p. 252): 


’ The Indians treated with on this occasion inhabited 
the country on the Mariposa, Chouchilla, Fresno, 
Upper San Joaquin, and King’s Rivers, embracing 
a very large extent of the richest gold region in the 
State, from: which thev had driven the miners, after 
killing many of them and destroying their property. 
They, by this treaty, surrendered their title to hun- 
dreds of miles of country rich in gold, and accepted 
a district of country specified in the treaty sufficient 
for their purposes, and well adapted to their wants. 
Shortly after the treaty they all removed to and set- 
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tled in the district of country allotted to them, and 
were working industriously, doing well, and living 
contentedly in their new home when [ left them in 


September last (1851). 


Mr. Wozencraft says, December 1, 1851 (Senate Doc. 
4, p. 229): “The Indians throughout my district are quiet 
and peaceable.” And again May 20, 1852: “The In- 
dians throughout my district are quiet and peaceable except 
some few thefts ;” and (Senate Doe. 61, p. 24) gives Doctor 
Rejois’s statement: “The Indians in good faith have come 
from the mountains, given up their mines and hunting 
grounds to the miners, and are desirous of learning from 
the white man the customs of civilized life.” 


By Senate Document 4 (pp. 268, 326), it appears that 
the treaties made by the commissioners were submitted by 
the Commissioner of [Indian Affairs to Lieut. Edward F. 
Beale, with directions to report “his views as to the 
merits” of the treaties. In his report he says: 


With reference to my views as to the merits of the 
treaties, [ state that I regard the general line of pol- 
icy pursued by the commissioners and agents in ne- 
gotiating with the Indians as proper and expedient 
under the circumstances. My own personal knowl- 
edge and experience in Indian affaires, and particu- 
larly in reference to the tribes within the State of 
California, incline me to the opinion that to secure 
their peace and friendship no other course of policy, 
however studied and labored it may have been, could 
have so readily and effectually secured the object in 
view. 

But it is observable that this commendation applies 
only to the general line of policy adopted by the commis- 
sioners, viz: The removal of the Indians to reservations 
and their temporary supply three with subsistence; and 
it is not to be extended to the terms of anv particular con- 


tract for supplies or the circumstances of its execution. 
(Senate Dee. 57, p. 2; Senate Doc. 4, p. 366.) 

Congress appropriated by act of September 30, 1850 
(Stat. [.., 9th vol., p. 548, ch. 91), to enable the Presi- 
dent to hold treaties with the various Indian tribes in the 
State of California, $25,000. And by the act of Febru- 
ary 27, 1851 (Stat. L., 9th vol., p. 572, ch. 12): “ For 
expense of holding treaties with the various tribes of In- 
dians in California, in additiov to the appropriation of the 
thirtieth of September, eighteen hundred and fifty, twenty- 
five thousand dollars.” 

The amount of these appropriations ($50,000) was by 
the acts themselves applicable to the holding of treaties, 
and to nu other purpose. It had no reference to expendi- 
tures incurred in the fulfillment of treaty stipulations, and 
, was not therefore applicable to the contracts claimed upon ; 
- and the commissioners were instructed by the Department 
in its dispatch of June 25, 1841 (Senate Doc. 4, p. 17), 
which informed them of the remittance of the appropria- 
tion last made, that articles delivered under the treaties 
must be provided for by future appropriations. 

By instructions from the Department, dated June 27, 
1851 (Senate Doc. 4, pp. 17, 13), the commissioners were 
informed that the amount of the appropriation stated 
above ($50,000) was all that was applicable to the negota- 
tion of treaties in California, and were instructed, “ when 
the funds referred to have been exhausted vou will close 
negotiations, and proceed with the discharge of vour duties 
as agents simply, as the Department could not feel justified 
in authorizing anticipated expenditures beyond the amount 
of appropriations made by Congress.” 

These instructions prohibited the commissioners from 
negotiating or entering into treaties after the appropria- 
tions were exhausted, but they had no reference whatever 
to the action of the commissioners under treaties made 
before the appropriations were exhausted. 
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All the treaties made by the commissioners were re- 
jected by the Senate. 

The Statute of August 30, 1852 (10 Stat. L., p. 56), 
appropriated— 


For the preservation of peace with those Indians 
who have been dispossessed of their lands in Califor- 
nia until permanent arrangements be made for their 
future settlement, the sum of one hundred thousand 
dollars: Provided, That nothing herein contained 
shall be so construed as to imply an obligation on 
the part of the United States to feed and support 
the Indians who have been dispossessed of their 
lands in California. 


And by the act of March 3, 1853, the President was 
authorized to make five military reservations from the 
public domain in the State of California, and the sum ot 
$250,000 was appropriated to defray the expense of sub- 
sisting Indians in California, and removing them to said 
reservations for protection. 

And the annual appropriation acts of 1854, ’55, ’56, 
57, 758, contained similar provisions for concluding the 
removal and continuing the subsistence of the Indians. 

% * * * * 


We are of opinion that the case must be decided on 
considerations common to the class of cases to which it 
has been said it belongs, and irrespective of its peculiar 
circumstances or merit ; and that in this case, as in each 
of its class, the question is whether the contract claimed 
upon is the contract of the United States, as made or adopted 
by their authority. 

The whole authority of the commissioners as such was 
“ to hold treaties with various Indian tribes in the State of 
California,” and the meaning of “ the terms to hold treaties” 
is clearly defined and precisely limited by the provisions 
of the Constitution and the uniform practice under it, by 
which the Executive is authorized to mold the terms of 
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treaties, while the consent of the Senate is necessary 
to give them the sanction of law, authorizing action 
under them. It is entirely clear upon the evidence that 
the contracts claimed upon were made, and the supplies 
claimed under the contracis were furnished months after 
the treaties to which they are referred had been agreed 
upon and reduced to writing and signed, and their formal ; 
execution as mere documents completed ; and with such 
execution the holding of the treaties was necessarily and 
entirely fulfilled, and the functions of the commissioners 
under the terms of their commission were determined, and 
for any further action on their part there was no authority 
in the words of their commission. 

Tt was held that the treaties could not have been held 
or made without stipulations for these supplies of provis- 
ions in aid of the subsistence of the Indians. But the 
evidence dues not show this; ou the other hand, it tends 
to show that the Indians were willing to enter into treaties, 
but were unwilling to remove from their homes into the 
reservations, and it was onlv their removal which made 
the stipulations of their supplies necessary. In the report 
of the commissioners, dated March 28, 1851 (Senate Doe. 

4, pp..69, 70), in deseribing the course of their negotia- 

tions with the Indians, they state: ‘“ When we again met 

them they expressed themselves satistied with the terms 

we offered, except their removal from their mountain fast- 

nesses to the plains immediately at the foot of the mount- 

ains. We then explained to them the necessity of such a 

removal and location, and that we could treat with them on 

no other condition, believing that, if thev were permitted 

to remain in the mountains, constant conflicts between the | 

Indians and whites would take place.” This official re- e 

port, made at the time of the transactions, is the best evi- 

dence of their circumstances and purpose. Besides this 
removal of the Indians on to reservations was the policy 
of the commissioners agreed upon and adopted on con- 
sultation by them before negotiating with the Indians, 
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and before they entered the Indian country (Senate Doc. 


4, pp. 50, 60, 63; Doc. 61, p. 2). And it was suggested 
to the Department by Commissioner McKee (Doc. 4, p. 
53) as early as December 1, 1850, and more than three 
months before any treaty was made or proffered. And 
all this tends to show that the removal of the Indians to 
the reservations was a condition enforced upon them by 
the commissioners, and that with the Indians it was not 
a requirement, but an objection, in the treaties made. 

Then it is said that the Department approved the policy 
of the commissioners in removing the Indians to the res- 
ervations, and thereby adopted the act and its direct con- 
sequence of furnishing them with provisions there. (Doc. 
4, pp. 15,20.) And thus the question is, whether it was 
in the power of the Executive, under all the circumstances 
of the case, to authorize or adopt these contracts. 

Under the clause in the Constitution which authorizes 
the President to make treaties, the power of the Presi-. 
dent is like that of the commissioners here, to hold treat- 
tes only, and the Executive, therefore, had no more au- 
thority than the commissioners to carry those treaties into 
execution before their ratification by the advice and con- 
sent of the Senate. 

The circumstances of the case are claimed to be, that a 
strife, destructive of life and property and threatening the 
peace of the country, was raging in the State of Califor- 
nia, and the question is, whether to end this strife by sepa- 
rating the parties to it, the Executive could use the means 
these commissioners used, of pledging the credit of the 
l/nited States. 

The Constitution gives to the Executive no such terms, 
and the provisions and purpose of the Constitution pre- 
clude its implication. The power in the Executive to 
pledge the credit of the country would render nugatory 
the provision of the Constitution that “no money shall 
be drawn from the Treasary but in consequence of appro- 
priation made by law,” and would baffle the extended pur- 
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poses of that provision. The power, if implied to any de- 
gree, must be to every degree, and would place the resources 
of the country at the disposal of the Executive, and this 
would change the operation of the Government, which the 
Constitution expressly makes. Admitting, therefore, all 
the plaintiffs claim, that the Department charged with the 
management of Indian affairs approved the policy of the 
commissioners, and adopted its consequences, yet that gave 
to the commissioners no power to pledge the credit of the 
United States. Such a power belongs exclusively to the 
Congress of the United States. 

But the commissioners were also Indian agents, and it 
is claimed that the power to make these contracts was, 
under the circumstances, within their official authority as 
Indian agents. 

The statute of the United States, June 30, 1834 (Stat. 
L., vol. 4, p. 757, sec. 7), enacts as follows : 


And it shall be the general duty of Indian agents 
and subagents to manage and superintend the inter- 
course with the Indians within their respective agen- 
cies, agreeably to law, to obey all legal instructions 
given to them by the Secretary of War, the Commis- 
sioner of Indian Affairs, or the superintendent of 
Indian affairs, and to carry into effect such regula- 
tions as may be presented by the President. 


The general terms “ to manage and superintend the in- 
tercourse with the Indians,” &e., cannot, in this statute, 
be construed to involve the power to make any purchases 
for or on account of the Indians, beeause that subject is 
specifically provided for, in all cases contemplated by the 
statute, in the thirteenth section, which appoints specific 
agencies for the purpose of making purchases, and, to 
guard against frauds, makes express and careful provis- 
ions ‘for the delivery of all articles purchased, and these 
specific agencies, and the plain purposes of the thirteenth 
section, would be rendered nugatory by construing that 
the power to make purchases and distribute articles pur- 
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chased was involved in the general terms of the seventh 
section, to “ manage and superintend intercourse with the 
Indians.” 

It may be that the cases in which these contracts were 
made were not contemplated in the thirteenth section, and 
that therefore they may not be directly within its provis- 
ions; but there is nothing to show that they were con- 
templated in the seventh section. And if the general 
terms “ manage and superintend intercourse with the In- 
dians ” do not include power to make purchases for the 
Indians in cases contemplated in the statute, they cannot 
be construed, of their own force, to involve such power 
in cases not contemplated by the statute. 

By the remaining clause of the seventh section, the 
agents and subagents are “to obey all legal instructions 
given to them by the Secretary of War, the Commissioner 
of Indian Affairs, or the superintendent of Indian affairs, 
and to carry into effect such regulations as may be pre- 
scribed by the President.” But if there is no power in 
the Executive to pledge or dispose of the credit of the 
United States, no regulations or instructions from any of 
the executive officers mentioned in this section of the stat- 
ute, and no rules of the Indian Bureau could authorize 
agents or subagents to make these contracts. 

It is claimed that the contract. in this case has been af- 
firmed by Congres, and appropriations made for its pay- 
ment, in the act of August 30, 1852, and subsequent ap- 
propriation acts. 

In the act of 1852, all that relates to California is in 
these words: 


For the preservation of peace with the Indians 
who have been dispossessed of their lands in Califor- 
nia, until permanent arrangements be made for their 
future settlement, the sum of one hundred thousand | 
dollars: Provided, That nothing herein contained 
shall be so construed as to imply an obligation on the 
part of the United States to feed and support the In- 
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dians who have been dispossessed of their land in 
California. 

The argument for the petitioner is, that this statute was 
intended to provide for obligations of the United States 
“to feed and support the Indians in 1852 ;” the proviso 
expressly declares no such obligation shall be implied 
from the act. Then the statute denotes in terms the pe- 
ried to which its appropriation is to be applied. It speaks, 
of vourse, from its date, August 30, 1852, and savs its pro- 
vision is for the preservation of peace until the juture set- 
tlement of the Indians, and is thus on its face prospective 
merely. 

The act of 1853 authorized new reservations tor the In- 
dians, and then provided means for their removal to these 
new reservations and for their subsistence there; and the 
subsequent acts are all expressly in continuance of the 
same measures. And from all the acts and the evidence in 
the case the conclusion is that the United States rejected 
the treaties and repudiated the reservations and measures 
of the commissioners and substituted other reservations 
and measures, and provided for them, and for them only. 

Then it is said that the United States have surveyed 
and assumed title over the lands ceded by the Indians in 
the treaties made by the commissioners, and thus substan- 
tially affirmed the treaties. It is enough to say that it is 
a part of the case that all those treaties were rejected by the 
Senate, and never came into existence as a means of title 
or of claim of title; and whatever may have been the 
action of the United States, there is no reason shown for 
referring it to any claim of title founded on those rejected 
treaties. | 

It is argued for the petitioner that the relation of the 
United States to the Indians was analogous to that of 
guardian and ward at the common law, and that the sup- 
plies furnished to the Indians were thus in performance 
of legal obligations of the United States. If the analogy 
could be sustained, the argument founded on it was an- 
swered at the bar, that the obligation of a guardian was 
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only to supply the ward’s means to his support and not to 
furnish means. But the analogy does not exist, for the 
relation of guardian and ward is a personal relation and 
cannot exist between nations, whose relations are by treaty 
and compact between themselves. The liability of a guar- 
dian for his ward’s support rests on the fact that he holds 
all the warl’s means of support. But the United States 
were not entitled to the rents or profits of the lands or the 
goods and chattels of the Indian tribes or nations in Cal- 
ifornia. 

And upon the whole case we are of opinion that the 
United States are not legally lable. upon the contract 
claimed upon, because it was not made by their authority, 
and has not been adopted by them. 

Our decision is, that the petitioner has not established 
a title to the relief he prays for. 


Opinion of the Cowrt of Claims, transmitted to Congress 
February 3, 1859, in the case of George McDougal. 


George McDougal claims, upon a contract made with 
him by M.O. Wozencraft, on the part of the United States, 
in May, 1852, for supplies of beef to be furnished to the 
Indians in the lower part or southern agency of the State 
of California, at 123 cents per pound, if paid for at the 
then ensuing session of Congress ; if not then, at 15} cents 
per pound, payment to be made by bills drawn by "M. O. 
Wozencraft on the Indian Bureau or Secretary of the In- 
terior at Washington. 

The petitioner then alleged that under this. contract 
650,000 pounds of beef were furnished and delivered by 
him to M.‘O. Wozencratt, for which that gentlemen drew 
bills on the Department, first, for $81,250, the price of the 
beef at 123 cents per pound, and afterward for $1 900 
more to make up the price at 15 cents per pound, all of 
which bills the Department refused to pay. 

From the evidence (the receipts of Ruckel and Hutch- 
inson pretixed to Mr. Wozencratt’s deposition, taken 3d of 
April, 1856), it appears that the beef’ is claimed as fur- 
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nished to Cow-we-has, San Louis, and Dieganian Indians. 
But Mr. Wozencraft’s report to the Department (Doc. 4, 
pp. 285-288 j shows that the treaty with those Indians was 
made after 25th December, 1851, and therefore after Mr. 
Wozencraft knew (asappears by his letter December 1, 1851, 
Doc. 4, pp. 229, 230), that the appropriation of $50,000 
-had been exhausted, and that consequently his power “ to 
hold treaties ” was annulled by the instructions from the 
Department, dated June 27, 1850, which he had received 
September 2, 1850 (Doc. 4, p. 180). So that treaty, for 
the fulfillment of which these supplies are claimed, was 
made against the most explicit instructions, 
The evidence of the delivery of the beef under the con- 
tract is: 7 
(1) Mr. Wozencraft’s receipt (Exhibit X, prefixed to 
his deposition of April 3, 1856) of 650,000 pounds of beef, 
at $81,250; and his answer to the twelfth direct interrog- 
atory in his deposition marked O. M. W., No. 1. But 
the force of this testimony is entirely destroyed by his an- 
swer to the fourth cross-interrogatory in that deposition, 
to the effect that he had no personal kn owledge of the de- 
livery, and by his answers to, Lieutenant Beale (Doce. 4, p. 
368). 
The other evidence of the delivery of the beef isa re- 
ceipt of Ruckel and Hutchinson (Exhibit Z) as follows : 
Los ANGELOS, May 17, 1852. 
Received of George McDougal, the contracting 
party for supplying the Cow-we-has, San Louis, an 
Dieganian tribes of Indians with beef cattle, one 
thousand head of cattle, averaging six hundred and 
fifty pounds weight each. 
J. S. RUCKEL, 
U.S. Indian trader for the San Louis and 
Dieganian Indiana. 
STEPHEN HUTCHINSON, 
U.S. Indian trader for the Cow-he-was 
tribe of Indians. 
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As the. testimony of witnesses, this receipt is not evi- 
dence, for it ‘is not testimony under oath. And. as an ad- 
mission it is not efficient, for there is no evidence in the 
case that Rucke]l and Hutchinson were anthorized to re- 
ceive or receipt fur the beef for the United States ; and 
there is nothing in the: case from which this can be in- 
ferred, except that Mr. Wozencraft, in 1856, four years ° 
after the transaction, verifies their signatures, and does 
no more. : 

By the receipt Ruckel and Hutchinson are traders for 
different tribes, yet the receipt does not exhibit any ap- 
propriation or quotas for these tribes, but purports that 
these traders, jointly, received the whole quantity of beef 
claimed for, 650,000 pounds, at one time, May 17, 1852; 
while Mr. Wozencraft’s report, June 23, 1852 (Doc. 4, 
339), shows that McDougal was then de!ivering the beef 
under this contract. 

The receipt also states that the delivery was of “ one 
thousand head of cattle, averaging six hundred and fifty 
pounds weight each ;” while other evidence tends to show 
that the average weight of cattle in California did not ex- 
ceed 500 pounds weight each, on the largest estimate (Doc. 
61, pp. 6,11, 17; Doe. 4, p. 341). 

Then the petitioner in his petition and evidence (Ex- 
hibit X) sets forth a receipt given by him to Mr. Wozen- 
craft, thus: 

Received, San Francisco, May 26th, 1852, of O. 
M. Wozencraft, United States Indian agent, eighty- 
one thousand two hundred and fifty dollars ($81,250) 
in full by drafts on the Indian Bureau for the above 


account. 
GEORGE McDOUGAL. 


By this document the “account” was settled by the 
bills given for it, and by the arrangement between the 
rties those bills or drafts were to be the ground of claim. 
They were negotiable, fur they were payable to Mr. Mc- 
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Dougal’s order (petition, p. 3), and their negotiation by 
him would transfer his interest in the claim. The bills 
are not produced, nor are they accounted for, except by 
the averment (petition, 5), “that he is the sole owner 
thereof,” and of this averment there is no proof. 

‘This case is. the same in principle as the case of Samuel 
J. Hensley, heretofore decided by this court, and for the 
reasons and considerations therein stated, we are of opinion 
that the petitioner is not entitled to the relief he prays for. 
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Statement. 


Under the provisions of the various acts of 28th Sep-. 
tember, 1850 (9 Stats. L., 519), 30th September, 1850 
(9 Stats., 558), and 27th February, 1851 (9 Stats., 586), 
Redick McKee, George W. Barbour, and Oliver M. 
Wozencraft were appointed agents and commissioners to 
negotiate treaties with the Indians of California, who were 
then either in open or threatened hostility to the Federal 
Government. These agents or commissioners adopted the 
policy of feeding tine Indians as the one best calculated to 
allay the increasing discontent and to prevent a general 
Indian war. | 

In furtherance of this line of policy, O. M. Wozencraft 
entered into the contract with decedent, set forth in find- 
ing V,(R., p. 7,) and the Indians were furnished with 
650,000 pounds of beef (R, p. 8, finding VII) at 123 
cents per pound, amounting to $81,250, for which drafts 
on the Secretary of the Interior were given decedent by 
Commissioner Wozencraft. 
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This beef entered into the consideration for which the 
Indians parted with their lands; and although the treaties 
were never ratified by the Senate, the General Govern- 
ment tvok possession of said lands, assumed title, and 
disposed of them in the same manner as other portions of 
tbe public domain, without further compensation. | 

The Secretary of the Interior referred this case to the 
Court of Claims under the provisions of section 1063 of the : 
Revised Statutes on December Ist, 1884, and the court | 
4 gave judgment in favor of the appellee for the sum of ! 
- $81,250, disallowing the sum of $19,500, the amount, in 
. addition to the judgment, claimed under the terms of the 
contract. | 

From this judgment the Government appealed on the 
3d day of May, 1884, and the appellees also prayed an 
appeal from so much of the judgment as disallowed suid 
sum of $19,500, which prayer was granted on the 2d day 
of August, 1886. 

The appellee insists that the court below erred in not 
giving judgment for the full amount claimed. 


wegen 


Brief of Argument. 


The counsel for the appellee base their objection tu the 
judgment of the court below upon the grounds that the 
petition declared upon an illegal contract, and that there 
being no claim upon a guantum valebat, there could be no 
recovery. 

In their brief they say, in epitomizing: 

«The cause of action in this case is founded upon Mce- 


Dougall’s illegal contract, and it is not sought to recover 
upon the quantum valebant, as in the Norris case.” 


If it be admitted (as it is not) that the McDougall con- 
tract was illegal in its inception, and lacked subsequent 
ratitication, it is respectfully submitted that, under the cir- 
cumstances of this case, the appellee should recover the 
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actual value of the property which inured to the benefit of 

the Government, although nv special count therefor was E 

Incorporated in the petition. | 
In The United States v. Burns (12 Wall., 246 [254],) the 

court say : 

| «And the Court of Claims, in deciding upon the righte 

of claimants, is not bound by any special rules of plead- 

| ing. 


This exact point arose in Clark v. The United States (95 
{ U. S., 539); and in reversing the court below, it is said: 


«If objected that the petition contains no count upon 
an implied contract tor quantum meruit, it may be answered 
that the forms of pleading in the Court of Claims are not 
of so strict 4 character as to preclude the claimant from 
recovering what is justly due to bim upon the facts stated 
in the petition, although due in a different aspect from that 
in which his demand is conceived.” 


i ae oa 


The question, theretore, of appellee’s right to recover for 
a quantum valebat is not attected by the form of the plead- 
ings in the lower court, but depends entirely upon the facts 
as found. me 

In the case just quoted from, the court, after deciding 
Clark’s contract to be illegal because it did not conform to 
certain statutory requirements, proceeds: 

“We do not mean to say that, where a parol contract 
has been wholly or partially executed and performed on 
one side, the party performing will not be entitled to re- 
cover the tair value of his property or services. On the 
contrary, * * * &c.” 


This proposition is too well established to require argu- 
ment or the citation of authorities. 

In defining what constitutes such an implied contract as 
tixes « legal liability upon the Government, this court aay 
in Knote v. The United States (95 U. S., 149[157]): 


< To constitute such a contract there must have been 
some consideration moving to the United States; or they 
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must have received the money, charged with a duty to pay 
it over; or the claimant must have had a lawful right to 
it when it was received, as in the case of money paid by 
mistake.” 


The courts, in applying the doctrine of these cases, have 
extended it to include instances where there was no pre- 
tense of an express contract, and where the property passed 
into the hands of the Government agents through a tort, if 
it be shown that such property, or the proceeds thereof, in- 
ured to the benefit of the United States. Thus, in Thayer’s 
case, (20 Ct. Cls., 137,) where certain logs were seized by 
timber agents under instruction of the Land Office, and 
sold, it was held that the court had jurisdiction of an aciio: 
to recover the proceeds of the sale of property so illegally 
seized, upon an implied contract. 

The case at bar does not differ in principle from those 
cited. 

Finding IV shows that— 


“To avoid the threatened and quell the actual hostilities, 
the commissioners at once began to negotiate treaties with 
the Indians, by which they were required to leave their 
mountain resorts, to abandor’ their lands to the whites, to 
descend to the plains, and reside peaceably upon a tract of. 
land selected for them.” 


And in finding V— 


‘¢The policy adopted by the Commissioner included the 
‘subsistence’ of the Indians, and large quantities of beef 
and other provisions were stipulated for in the various 
treaties, and the office was notified that the same policy 
would have to be pursued throughout the whole State, 
and that this system was thought much better than the 
system of annuities,” &c. 


Thus it appears that the Indians were influenced “to 
abandon their lands to the whites” by the promise of -‘the 
large quantities of Leef and other provisions stipulated for 
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in the various treaties.”” They received no consideration 
for the homes thus relinquished, excepting the provisions 
furnished the Government agents by claimant’s decedent Pe 
and a few others who likewise depended upon the honor 3 
and good faith of the Government. The United States, 
on the other hand, in consideration of these same supplies, 
received all the benefits which the commissioners sought, in 
the quelling of hostilities, and in the acquisition of undis- 
puted title to the Indian land. 


“The Indians who were dispossessed of their lands under 
these treuty stipulations ceased their warfare, and ever after 
remained peaceable, but never recovered possession of f 
their lands, although the treaties were not ratified by the 
Senate; but the United States assumed title to said lands, 
and disposed of them in the same manner as other portions 
of the public domain have been disposed of.” (Finding 
IX.) | 


In this case, therefore, even if the contract was illegal, 
appellee must recover upon a quantum valebat, and the 
measure of damage is fixed by the terms of the instru- 
ment, as it was in Clark’s case (supra). 

Appellee contends, however, that 


THE CONTRACT WAS LEGAL, 


and that the recovery must be according to the strict 
letter of the contract, viz., 650,000 pounds of beef,at 154, 
amounting to $100,750. 

The learned counsel for the appellants in characterizing 
the contract under which appellee claims as “ unauthorized 
and illegal,” entirely neglect to refer to the statutes in 
force at the time, or to point out wherein Wozencrait 
violated his instructions or exceeded his powers in entering 
into said contract. : 

The act of Ist May, 1820, (3 Stats., 568,) provides “ that 
no contract shall hereafter be made * * * by the De- 
partment of War (Interior) except under a law authorizing 


6 


the same, or under an appropriation adequate to its fulfill- 
ment.” In the case at bar there was no such appropriation, 
but it is insisted that the law authorized such a contract 
and that it was made in strict compliance therewith. 

The act of 9th July, 1832, (4 Stats., 564,) prescribed the 
duties of the Commissioner of Indian Affairs, and the act 
of 30th June, 1834, (4 Stats., 736, section 7,) provided: 
<< * * * And it shall be the general duty of Indian 
agents and sub-agents to manage and superintend the 
intercourse with the Indians within their respective agen- 
cies agreeably to law; to obey all legal instructions given to 
them by the Secretary of War, (Secretary of Interior, 9 Stats. 
L., 395, sec. 5,) the Commissioner of Indian Affairs, or the 
Superintendent of Indian Affairs, and to carry into effect 
such regulations as may be prescribed by the President.” 

The instructions given to Agents McKee, Barbour, and’ 
Wozencraft were of the broadest. character. They were 
“to determine upon some rule of action which would be 
most efficient in attaining the desired object, which was, 
by all possible means, to conciliate the good feelings of the 
Indians, and to get them to ratify those feelings by enter- 
ing into written treaties, binding on them, towards the 
Government and each other,” (Finding 3, R., p. 5,) and the 
Government was promptly advised that they had “ deter- 
mined upon a rule of action,” which was to, furnish the 
Indians with necessary subsistence. (Finding 5, R., p. 6.) 

No question ever bas been, or can be, raised as to the 
legality of the instructions given by the Commissioner of 
Indian Affairs. If then, Indian agents, or commissioners 
to negotiate treaties, when obeying “ legal instructions,” 
had authority, under the law, to make purchases of “ mer- 
chandise required at the making of any Indian treaty,” 
the contract in suit is a valid and binding one. They had 
this authority, and it was derived from the same act which 
directed them ‘to obey the legal instructions” of the 
Commissioner, &c., and is found in section 138, which is as 
follows: 
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“Sec. 13. And be it further enacted, That all merchandise 
required by any Indian treaty for the Indians, payable 
after making of such treaty, shall be purchased under the 
direction of the Secretary of War (Interior, 9 Stats., 395) 
upon proposals to be received, to be based on notices pre- 
viously to be given; and all merchandise required at the 
making of any Indian treaty shall be purchased under the order 
of the Commissioners by such person as they shall appoint, or 
by such person as shall be designated by the President for that 
purpose.”” 
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The beeves furnished in this instance could not be such 
as were “payable after making of such a treaty,” and 
hence governed by the provisions of the first clause of 
section 13 above quoted. It was clearly a transaction 
incident “to the making of a treaty,” and came within the 
second clause of that section. Under the broad and corn 
prehensive instruction to prevent war at all hazards, the 
agents were invested with discretionary power; and if, in 
their judgment, the exigencies of the situation required 
the purchase of provisions for the Indians, as an incident 
to the negotiation of treaties, they had ample power to 
make such purchases, The contract in suit was made on 
the 5th day of April, 1852, (Finding 5, R., p. 7,) and the 
cattle were delivered on or before the 17th day of May, 
1852, (Finding 7, R., p. 8.) 

It is evident, therefore, that there was an emergency, and 
a comparison of the dates shows that there was no time for 
the advertisement and proposals provided for in the first 
clause of section 13. Indeed, there was not even time to 
communicate with the home office. Treaty negotiations 
were pending, but the Indians were on the verge of an out- 
break, and must be pacified. Provisions were required ; the 
Department had been notified that the policy adopted was 
to furnish subsistence to the starving natives, (Finding 5, 
R., p. 6,) and. there had. been no word of complaint or dis- 
approval of the actions of the commissioners, agents, or 
sub-agents, by the President, Secretary of the Interior, or 
the Commissioner of Indian Affairs. (Finding 5, R., p. 7.) 
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It would be difficult to conceive of a situation of affairs 
which would better warrant the exercise of the discretion 
conferred by the second clause of section 13. 

In considering the effect of this clause in a case in which 
the material facts were identical with the case at bar, the 
Court of Claims said, in Belts’ case (15 Ct. Cls., 107): 


‘If the articles furnished by the claimants in this case 
come within either of the classes referred to in section 13 
of the act of 1834, ubove set out, they were ‘ merchandise 
required to the making of a treaty,’ which were to be pur- 
chased under the order of the Commissioners, or they were 
such ‘ other purchases’ as were to be made by such person 
as the President should designate for that purpose. In 
other words, purchases of this class did not come within 
the first clause of the thirteenth section of the act of 1834, 
and were not ‘ merchandise required by any Indian treaty 
for the Indians, payable after making such treaty,’ and 
need not be purchased ‘ upon proposals to be received, to 
be based on notices previously to be given,’” &c. 


All the questions involved in this case have been elab- 
orateiy considered by the Court of Claims, and judgment 
given for the claimants, in several cases, but without pass- 
ing specifically upon the question of the powers of the 
Commissioners or agents under section 13. 

In Fremont’s case (2 Ct. Cls., 461) the court say: 


“ How far the Government would be liable in cases of 
this kind, standing alone on the authority conferred and 
control given over Indian affairs to the Commissioner and 
ageuts under the acts of 1832 and 1834, it is not necessary 
for us to decide. It might be a fair subject for discussion 
whether the powers conferred and the discretion vested are 
not large and wide enough to bring a case of this descrip- 
tion within the purview of the sixth section of the act of Ist 
of May, 1820.” (3 Stats., 568.) 


The McDougall contract, coming thus within the second 
clause of section 13, was binding upon the Government, 
but the Court of Claims gave judgment in all the other 
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similar cases, and, presumably, also in this, upon the prop- 
Osition that there had been 


A CONGRESSIONAL RATIFICATION. 


In Fremont’s case, Fremont & Roache’s case (4 Ct. Cls., 
252), and in Belt’s case (15 Ct. Cle., 92), all of which were 
identical with the case at bur, the court below held that there 
bad been such a Congressional ratification of the general 
policy pursued in Calitornia as to legalize and validate all 
contracts of this character irrespective of the original au- 
thority of the commissions to make such contracts. The 
facts upon which this ratification is based are as follows: 


“On May 17, 1852, the Indian Office wrote agents McKee 
and Wozencratt saying: ‘* * * Ihave therefore to re- 
quest that at the earliest practicable period you make a 
full and detailed report directly to this office of all con- 
tracts, debts, and liabilities made and incurred by agente 
of the Department in California.” (Finding 5, R., p. 7.) 


This letter was written after the ottice was fully advised 
of the course which bad been pursued by the agents, aud 
after a lengthy correspondence, in which these agents gave 
their actions in detail. The Department did not then, and 
never has in any way, disapproved of their course. On 
the contrary, on the 17th day of March, 1853, Congress 
was furnished, in an elaborate report by the Secretary of 
the Interior, with copies of all the correspondence upon 
this subject and with a full list of the debts incurred. (S. 
Ex. Doc., 4, Special Session.) Almost immediately an act 
was passed for the relief of John C. Fremont, (29th July, 
1854—Stats. 10, ch. 165, p. 80,) giving him $183,025, with 
interest at 10 per centuin per annum from June 1, 1851. 

Shortly after this (in 1855) petitions were filed in the 
Court of Claims in the claims of Hensley, Stuart, (Belt,) 
Lewis, (Savage,) and claimant’s intestate. é' 

Ct. Cls., Old Series, 2d Sess., 35th Cong., No. 189 
190, 191, 192. 
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At this time the Court of Claims had only the jurisdic- 
tion conferred by the act of 1852, (10 Stats., 613,) and 
could render no final judgment. Its only power was to 
determine the facts and report to Congress whether, in its 
judgment, the claimants were entitled to the relief prayed. 
In all the causes mentioned above, the court made a full and 
complete report to Congress of all the facts, but said that, 
as a matter of law, the Government was not responsible. 
In spite of this, Congress gave relief to Hensley in the 
sum of $96,575, (12 Stats., 847,) and by joint resolution to 
Samuel Norris, by referring his claim to the Court of 
Claims for adjudication. (2 Ct. Cls., 155.) Immediately 
following this the cases of Fremont (2 Ct. Cls., 461,) and 
Fremont & Roache (4 Ct. Cls., 252,) were tried, judgment 
given for claimants, and Congress called upon for the 
necessary appropriation wherewit!: to pay the same. 

Again, in 1879, the same question was once more pre- 
sented to the court and to Congress, in the Belt case, (15 
Ct. Cls., 92,) and again the policy adopted by the commis- 
sioners was ratified by the appropriation of money sufii- 
cient to meet the judgment in favor of Belt’s representa- 
tives. 

Thus Congress, being fully advised of all the details 
and circumstances attending these transactions, both by a 
general report of the Secretary of the Interior and by re- 
ports of the Court of Claims in individual cases, has on 
many different occasions affirmed and reaffirmed its ap- 
proval of the policy adopted in California. 

This is the only claim of this character which bas been 
presented to Congress or to the Court of Claims which re- 
mains unpaid. Every other one has met with judicial and 
legislative approval. 

As a further evidence of the manifest intention of Con- 
gress to meet the expenses incident to the suppression of In- 
dian hostilities in California, attention is called to the fact 
that Congress, by the act of August 5th, 1854, reimbursed 
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the State in the sum of $924,259.65 for expenses incurred 
in this behalf. 

The Court of Claims, in Fremont’s case (supra), in con- 
cluding an elaborate discussion of this subject, say : 


‘It is not necessary for us even to consider what would 
be our opinions or conclusions if the case stood on the 
contracts as sanctioned and approved by the executive au- 
thorities. We look at the acts of Congress cited (those 
above referred to) as clear and distinct legislative recogni- 
tion of the obligations of the United States to pay the fair 
value of the subsistence furnished to these Indians through 
their regularly constituted Indian agents. Nor do we 
think its effect was intended to be limited and confined to 
the cases actually paid * * * They all rest upon the 
same foundation of right and justice.” 


The Government did not see fit to question this emi- 
nently just and fair conclusion of law at the time it was 
reached ; it acquiesced in it when reaffirmed in Fremont 
and Roache’s case, and even so late as 1879, when a judg- 
ment for $10,000 was rendered in favor of Belt’s repre- 
sentatives, no appeal to this court was taken. The inference 
is clear that, in the case at bar, whilst the facts are not 
disputed, the appeal is taken from the amount of the judg- 
ment and ‘not from the conclusions of law. 

In whichever light the contract is viewed, whether as 
originally legal or illegal, the decedent must recover the 
full contract price of the beef furnisbed, viz., $100,750, 
because if subsequent ratification is the basis of recovery, 
there can be no ratification of a part without a ratification 
of the whole of the contract. (Story on Agency, sec. 250.) 

In addition to this, it is insisted on the part of the appellee 
that there are certain rules applicable to the 


LONG-ACCEPTED CONSTRUCTION 


of the statutes involved in this case, which should govern. 
The question of the liability of the Government, both 
in law and equity, for indebtedness arising under contracts 
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similar to the one in suit, and of the application of the 
laws then in force, to such contracts, has been, as has been 
shown, before the Court of Claims in various shapes ever 
since its organization. The decisions of that tribunal, for 
nearly a quarter of a century, have been uniform in asserting 
the liability of the Government. It is too late now for the 
appellants- to question the soundness’ of these decisions. 
Every principle of public policy forbids the reversal of the 
construction of a statute which has been so long acted upon 
as to become part of the established law of the land, unless 
there be the most urgent reasons in equity or the clearest 
violation of law. If there be ambiguity in the statute, if 
the true meaning be the least in doubt, courts will not 
interfere and overthrow the construction placed upon it 
and acted upon for a long series of years, although their 
opinion would have been different if the question had been 
presented to them in the first instance. 

Edwards’ Lessee v. Darby (12 Wheat., 206). 

Brown v. The United States (113 U. 8., 568). 


The imperfections of the human language are such that 
no statute can be framed in the consideration of which all 
minds will reach the same conclusion. The stability of 
those of our institutions which are founded on legislative 
enactments and the integrity of the statute law demand that 
an act once construed by the proper authority, acted upon, 
accepted and acquiesced in by all the parties in interest, 
shall not be changed in its effect upon property rights by 
the varied opinions of each succeeding tribunal which may 
be charged with its application to the subject-matter. 

Respectfully submitted. J 
Joun Pav. Jones. 
JAMES W. DENVER, 

Of Counsel. 
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J. CLARK. 


Wine and Cider Presses. 


No.148,034. Patented March 3. 1874. 
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JOHN J. SCHILLINGER. 
_ Improvement in Concrete-Pavements. 


No, 4,364. 


Reissued May 2, 1871. 
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Adams street, N. 64 W. 60 feet wide. M. Payne’s deeds; this street is sometimes called Chur. str. and sometimes 2d str. 
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Miss. River. 


Scale, 100 ft. to the inch, surveyed and subdivided as above represented, June 2d, 1837, by R. Paul, city surveyor. 


Thomas J. Payne to Edw. P. Wheeler, Aug. 1, 1888. R. 401. East line, N. 17} W..187} feet; north line, N. 834 E. 617 f.: h li 
83} E. 643 f.; west line, N. 6} W. 1,869 (not in the deed). —~., ! d feet; } E. ; south line, N 


oe 
Crag 


§ e ; . 
" | | 
| | 
aa 
} | | 
Blk. No. 246. 2 4i ! 248 
| | 
| | 
| | ) 
Stone. 129 | | 129 Stake. | Bione: ee 


Adams street, N. 64 W. 60 feet wide. M. Payne’s deeds; this str. is sometimes called Church str. and sometimes Second str. 
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Seale, 100 feet to the inch, surveyed,and subdivided as above represented, June 2d, 1837, by R. Paul, city surveyor. 
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